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LAW OF EVIDENCE. 


VOL. III. 


NEGLIGENCE (l). 

Negligence may be considered, 1 st, generally as a test of civil or criminal General 
liability. A gross and vicious disregard of the interests of others is not l lT1,lci r l °- 
distinguishable cither in point of moral guilt, or evil results, from a malicious 
intention to injure ; and therefore, where a man so uses even that which is 
his own carelessly and negligently, and without a reasonable degree of care 
and caution not to injure others, where injury is likely to ensue, he is usually 
not only civilly but even criminally responsible for the consequences (rn). It 
may be regarded as an important and fundamental principle of adjudication 
in cases where a loss occasioned by spoliation or fraud must fall on one or 
other of two innocent persons, that he through whose negligence or want, of 
caution the injury has been effect ’d should hear the toss (ra). 

In the next place negligence may be regarded as a species of fraud, being 
a breach of some undertaking, either express or implied. In this point of 
view its effect will at present be considered. 

Where the plaintiff contains of an injury resulting from the negligence Particulars 
or unskilful conduct of the defendant, in the performance of some work or P r00 *- 
duty undertaken by the latter, he must, whether the action be framed in 
contract or in tort, prove, 1st, The contract or undertaking on the ground 
of which the defendant acted (o). 2diy, The negligence of the defendant. 

3dly, The loss which lias resulted from it, according to the allegations in the 
declaration (p ) ; or so much of these essentials as is put in issue by the new 
rules ( q ) ; the degree of negligence which is essential to the action varies 
much in reference to circumstances.® According to the soundest principles 
of morality, the very foundation of the law itself (r), “ whoever undertakes 


(0 Ab to tho cases in which negligence 
in the performance of a contract may bd 
set up as a defence to an action for remune- 
ration for services performed, vide supra, 
106, and infra , tit. Wohk and Ladouk. 

(m) See tit. Murder. — N uisanck. The 
maxim of the English as well as of the civil 
law is, sic utere tuo ut alienum non hedas . 

(n) If a banker pay the money of a cus- 
tomer on a forged order, the bunker and 
not the customer, who gave no authority, 
must bear the loss. HaU\. Fuller ,6 B. & 
C. 760. And see Smith v. Mason , 6 Taunt. 
70. But where the customer draws a draft 
so negligently that a stranger easily alters 
the sum to a larger one, the loss must fall 
upon the customer. Young v. Grotc, 4 
Bing. 263. The same principle applies 
where a negotiable security is taken with- 
out sufficient caution. See Snow v. Pen- 

v ol. in. 


cock, 3 Bing. 108. Supra, tit. Bill op 
■Exchange; infra, tit. Trover. 

(a) Supra, p. 67. 282. As to parties 
to tire action, vide supra, 284. 297. Vari- 
ance from allegations, supra, 297, $ seq. 
Aud Hill v. Tucker, 1 Taunt. 7, and tit. 
Parties. 

(p) As to variance, vide supra , 68. 284. 
299 ; and Vol. I. tit. Variance. In an 
action by an infant against a surgeon 
for mal-treatment, the allegation that the 
plaintiff employed him is not material, the 
declaration being framed as on a branch of 
duty. Gladwell v. Steagall, 6 Bing. N. C. 
733 ; 8 Sc. 60. 

(?) Supra, tit. Case. Infra, tit. Nui- 
sance. And see the new rules, infra, 
tit. Rules. 

(r) 1’aleyV Moral Philosophy, 144# 
3A3+- 
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another man’s business, makes it bis own, that is, promises to employ upon 
it the same care, attention and diligence, that he would do if it were actually 
his own ; for he knows that the business was committed to him with that 
expectation, and with no more than this.” This principle seems to govern 
all cases where one man acts gratuitously for another, whether the business 
in which he acts does or does not import particular skill and knowledge. 
If the party act gratuitously and in a situation which does not import 
particular skill and experience, and act bond fide to the best of his ability, 
and with as much discretion as he would exercise in his own affairs, he is 
not liable to an action for any loss which ensues (a). 

Thus, where a merchant voluntarily, and without reward, undertook t.0 
enter a parcel of goods at the custom-house, for the plaintiff, together with 
a parcel of his own, and made the entry under a wrong denomination, in 
consequence of which the goods were seized, it was held, that having acted 
bond fide, and to the best of his knowledge, he was not liable ( t ). But it 
seems that in such a case, if a ship-broker, or clerk in a custom-house, had 
undertaken to enter the goods, although gratuitously, such a mistake in 
making the entry would have amounted to gross negligence, since his situa- 
tion and employment would then have necessarily implied a competent 
degree of knowledge in making such entries (u). 

Although in each of the preceding cases the agent acted gratuitously, in 
the former he w'as not liable, because lie acted to the best of his ability, 
which was all that he engaged to do ; in the latter, he impliedly undertook 
to exert a degree of skill and knowledge which lie failed to do. 

Most then of the cases of this nature, if not all, resolve themselves into a 
question of understanding and compact. Lord Holt, in the case of Coggs 
v. Bernard (a*), held, that the mandatory was liable, because in such a case 


(a) See 1 IT. IT. 102. Ld. Loughbo- 
rough says, u I agree with Sir \V. Jones, 
tlmt where a bailee undertakes to perform 
a gratuitous act, from which the bailor 
alone is to receive benefit., there the 
bailee is liable only for gross negligence; 
but if a man gratnih usly undertakes to do 
a thing to the best of his skill, where his 
situation or profession is such as to imply 
skill, an omission of that; skill is imputable 
to him as gross negligence.” 

( 1 ) S/ru Its v. Blackburn, I II. E. 1 58. 

(w) See l<d. Loughborough’s observa- 
tions, 1 II. I). 102. If a man ‘applies to u 
surgeon to attend him in a disorder for a 
reward, and the surgeon treats him im- 
properly, then is gross negligence, and the 
surgeon is liable to an action ; the surgeon 
would also he liable for such negligence, if 
he undertook, gratis, to attend a sick per- 
son, because his situation implies skill in 
surgery; hut if the patient applies to u 
man of a different, employment or occu- 
pation, for his gratuitous assistance, who 
either does not exert all his skill, or ad- 
ministers improper medicines, to the best 
of his ability, such person is not liable. 

(•**) 2 Lord Huy. 801). Where a law 
agent in Scotland was employed to place 
out money on heritable security, and in 
preparing the heritable bond he drew it up 
>as a public holding (its under the superior 


lord), although the precept of sasine made 
no reference to any particular manner, yet 
held, that as it must be necessarily re- 
ferred to the manner of holding specified 
in the deed, ami no confirmation by the 
lord had been obtained, the bond was, as 
against, subsequent incumbrancers, a mere 
nullity, and the omission such gross negli- 
gence or ignorance that the agent was 
hound to make good the loss sustained by 
his employer. Stevenson v. How and , 1 
Low 6l C. 104. 

Where the respondents, u mercantile 
house, received a commission from a party 
for w'hom they had before purchased stock, 
to sell it out when it reached to or above a 
certain price ; held, that from such time 
they made the stock their own, and w ere 
liable to account to their employer for the 
price, with interest, allowing the dividends 
lie had afterwards received in ignorance of 
the stock having ever reached the price 
stated. Bertram v. Godfrey, 1 Kuapp, 
381 . 

In an action by the shippers for loss of 
goods, against the owners, it is no defence 
that the owners chartered the ship to the 
master by an instrument which in sub- 
stance amounted to nothing more than the 
appointment of a master, upon an under- 
taking by him that the ship should earn a 
certain sum, and all beyond should be for 
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a neglect is a deceit to the bailor: for when he trusts the bailee upon his 
undertaking to be careful, he lias put a fraud upon the plaintiff by beiug 
negligent, his pretence of care being the persuasion that induced the plaintiff 
to trust him; and a breach of trust undertaken voluntarily will be a good 
ground of action. 

Where a party receives a reward for the performance of certain acts, he is 
by law answerable for any degree of neglect on his part : the payment of 
the money may be considered as an insurance for the due performing of 
what lie lias undertaken (y). 

And it seems, that in general, where a person professes himself to be of a 
certain business, trade or profession, and undertakes to perform an act 
which relates to his particular employment, an action lies for any injury 
resulting either from want of skill (z) in his business or profession, or from 
negligence or carelessness in his conduct (a). 

In some instances, as in the cases of carriers (b) and innkeepers (c), the 
undertaking results as a legal obligation inci lent, lo the character in which 
the defendant undertakes to act; and it is consequently sufficient, to show 
that the plaintiff dealt with him in that character, without proof of any 
special undertaking or agreement.. 

2dly. The question of negligence is usually one of fact for the jury. The 
question may lie either one of law, where the case falls within any general 
and settled rule or principle; or of fact, where no such rule or principle is 
applicable to the particular circumstances, and where therefore the conclu- 
sion of negligence in fact must bo found, or exeludtffi. by the jury (rf). 


his owp benefit, but all loss to be made 
good by him; and the plaintiffs are not 
prevented by a knowledge of that instru- 
ment from recovering. Colvin v. New- 
berry, 8 B. & C. 106 ; and 2 M. & tty. 47. 

The law implies a duty in the owner of 
a ship, whether a general one or hired for 
the special purpose of the voyage, to pro- 
ceed without unnecessary deviation in the 
usual and customary course ; where there 
had been a deviation without any justi- 
fiable cause, during which the cargo (of 
lime), in consequence of tempestuous wea- 
ther, became heated aud took fire, and the • 
cargo and vessel entirely lost ; held that 
the owner was liable, and that the wrongful 
act of the master was a sufliciontly proxi- 
mate cause of the loss. Davis v. Garrett , 

0 Bing. 716. 

(;//) See the observations of Wilson, J. 
in Shiells v. Blackburn , 1 II. B. 161. , 
He adds, that where the undertaking is 
gratuitous, and the party has acted bond 
fide , it is not consistent either with the 
spirit or policy of the law to render him 
liable in an action. 

( 2 ) See ShielU v. Blackburn , 1 H. B. 
1*58. Moore v. Morgue, Cowp. 480. Puff, 
lib. 0, c. 4, s. 3. As to actions against 
attomies, vide supra, 112. See also tit. 
Caruikrs; and B. N. P. 73, where the 
general rule is laid down, that in all cases 
where a damage uccrues to another by the 
negligence, ignorance, or misbehaviour of 
a person in the duty of his trade or call- 


ing, an action on the case will lie ; as, if a 
farrier kill my horse by bud medicines, or 
refuse to shoe {quaere), or prick him in the 
shoeing. 

{a) Scare v. Prentice, 8 East, 348 ; 
where it was held, that case would lie 
against a surgeon for want of skill, as well 
as for negligence. 

(h) Supra, 282. 

(c) It has been held, that, though an 
innkeeper refuse to take charge of goods, 
till a future day, because his house is full 
of parcels, yet that lie is still liable for tiie 
loss if the goods be stolen during the time 
while the plaintiff stops as a guest. Bon- 
net v. Mellor , *5 T. tt. 273. 

(d) See the ease of Moore v. Morgue, 
Cowp. 471), where, in an action by a mer- 
chant against his agent., for negligence in 
not insuring goods, Lord Mansfield di- 

1 rected the jury generally, that if they 
thought there was gross negligence, or 
that the defendant had acted maid fide , 
they should find for the plaintiff; if, on the 
contrary, they were of opinion that he had 
acted bond fide , and to the best of his 
judgment, then they should find for the 
defendant. And see Beece v, liighy , 4 B. 
& A. 202; where it was left*by Abbott, 
L. C. J. as a question of fact for the jury, 
whether the defendant, an attorney, had 
used reasonable care in the conduct of a 
cause. In the case of Bussell v. £1 unkey, 
which was an action against a hanker, the 
defendant having received bills from cor- 
3 A 4 
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In an action against a coacli -owner for negligence, proof that the coach 
broke down, and that the plaintiff was greatly bruised, is primd facie 
evidence that the injury arose from the unskilfulness of the driver, or the 
insufficiency of the coach (c). 

3dly. As to the proof of the damage resulting to the plaintiff, see the 
titles Assumpsit, &c. (/)» 


NOTICE (</). 

The laws and statutes of the realm, and many other matters of universal 
interest, are presumed to be known to all (A). In matters of private concern 
the fact of notice, or knowledge of particular facts, is often an essential and 
important circumstance to constitute civil or even criminal (i) liability; 
and this is, in ordinary cases, matter of proof. 

It is a rule of law that every one who has an interest in land shall take 
notice, at his peril, of acts concerning the land (jf). It is also a general rule 
that notice is unnecessary where ihe fact lies equally within the knowledge 
of both parties ( k ), 


respondents in the country, to whom they 
had been indorsed, had given them up to 
tlie acceptor, cm receiving cheques for the 
amount, mid Lord Kenyon nonsuited the 
plaintiff. The Court afterwards refused a 
rule nm to set aside the^ nonsuit. See 
further as to proof of the defendant’s 
breach of undertaking, supra, 101. And 
see 0 Taunt. 117. A broker is employed 
to insure goods from Gibraltar to Dublin, 
the priueipul stating, that he would take 
the risk from Malaga to Gibraltar Bay; 
the broker is guilty of gross negligence in 
insuring at and from Gibraltar. He should 
have stated that the goods were loaded at 
Malaga, and have effected the insurance 
at and from Gibraltar Bay. Park v. Ham- 
world , 2 Marsh. 180. If mice eat the 
cargo, and thereby occasion no small da- 
mage to the merchant, the master must 
make good the loss, because he is guilty of 
u fault; yet if lie had cats on board liis 
ship he shall be excused. Eoccus. s. 08. 
Abbott on Shipping, 241. Where the master 
tilled the boiler of a steam-engine a t night, 
In winter, with water, and a frost ensuing, 
the water was frozen and a pipe burst, and 
water in consequence escaped into the hold 
and did damage there ; it was held that the 
jury were warranted in finding that the loss 
was occasioned by the defendant’s negli- 
gence, and not by the act of God. Sioi'det 
v. Hall, 4 Bing. 107. 

(<*) Christie v. Griggs , 2 Camp. 79. 
Curtis v. Drinkwater, 2 B. & Ad. 169. 
If the coach be insufficient the owner is 
liable although the defect be out of sight, 
and not uppurent on an ordinary examina- 
tion. Sharp v. Gray , 9 Bing. 457 ; and 
see Jurat -l v. Clarke , 4 Ksp. C. 259. As- 
ton v. Heaven , 2 Esp. C. 533. Goodman 
v. Taylor , 5 C. 6c P, 410. Supra , tit. 
I'AJiitnuts. 


(/) See also tit. Case, Action on. 
Where the defendant, a postmaster, agreed 
to deliver letters in a particular mode, and 
by mistake omitted to deliver one for two 
days, which contained a returned bill, but 
the plaintiff might have given notice of 
dishonour in due time by sending a special 
messenger for the purpose, though he 
might be too late to do so by the post, it 
was held that he was not liable in damages 
to the amount of the bill. Hordern v. 
Dalton , 1 C. & P. 181. 

(g) In what case a notice by a public 
company amounts to the exercise of option 
to purchase, see lt.\. Hungerford Market 
Company , 4 B. & Ad. 327. As to notice of 
the appointment as constable at leet, see 
Fletcher v. Ingram , 5 Mod. 127. As to 
notice of a prior deposit of title deeds, see 
Plumb v. Fluitt , 2 Anst. 432. 

( h ) Supra, VoLL and Index, tit. No- 
tice. Ignorance of the law excuses no 
man ; not that all men know the law, but 
because it is an excuse every man will 
make, and no man can tell how to confute 
him. Seldcn. 

(i) Notice is requisite in order to make 
the rescuer of a felon from the custody of 
a private person guilty of felony. 1 Hale, 
P. C. 606. 

(j) 5 Co. 113. Com. Dig. Condition . 
L. 9. If therefore a woman lessor marry, 
the lessee ought to take notice, and pay 
the rent to the husband ; and if he pay it 
to the wife, without the husband’s consent, 
he shall pay it again to the husband. Cro. 
J.617. 

(k) Hardr. 42. 11 Mod. 48. Chitty 
on Pleading, 321. As to cases where an 
averment of notice is necessary, see Com. 
Dig. tit. Pleader, C. 73. Where the act 
on which the plaintiff’s demand arises is 
secret, and lies within his own knowledge, 
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Every one must take notice at his own peril whether his act he legal. 
If A . having a right of way over the land of B. y the latter stop it up and 
let the land to C., an action lies against the latter for continuing the 
stoppage, though he had no notice (Z). 

It is uniformly held, in the case of executions, that an act done after 
notice, is done at the peril of the actor (m). 

The want of notice is usually sufficient to rebut an inference of acquies- 
cence or of a waiver of a forfeiture ; and therefore where the receipt of rent 
is relied on as evidence of a waiver of a forfeiture, it is of importance to show 
that at the time the landlord had notice of the forfeiture (w). Notice of 
forfeiture in such cases is a material and issuable fact (o). 

If several be bound under an obligation to do a particular act, notice to 
one is notice to all(^). If notice be given to the principal, notice to his 
agent is unnecessary, for it is the business of the principal to give notice to 
the agent ( q ). But it seems that in general, where it is necessary to prove 
notice to a man in a matter which concerns his trade or business, it is 
usually sufficient to prove notice to his servant or agent (r). A notice of 
prior title to the attorney is equivalent to notice to the client himself (s), 
provided it arise out of the same transaction ( t ). 

The same person being co-executor and co-partner, his knowledge of a 
transaction in the latter capacity affects the right of the executor to 
sue (m). 

Where an Act of Parliament enacts that no action shall be brought for 
any tiling done or performed in execution or under the authority of the Act, 
unless notice be previously given, such a notice is necessary in those cases 
only where the party against whom the action is brought had reasonable 
ground for supposing that what he did was authorized by the Act(x). 

an action cannot be maintained without 
notice given. Per Holroyd, J., Bicker - 
ton v. Burrell , 5 M. & S. 383. Com. Dig. 

Pleader , C. 73. 

(0 1 Roll. R. 222; Ray. 424. And see 
Prince v. A llington, Cro. Eliz. 918. So 
a sheriff may become' liable for the tort of 
bis predecessor. Ray. 424. Or a gaoler 
for the detention of prisoner under a law- 
ful writ, but in a place to which the writ 
did not extend. Lambert v. Bessey , Ray. 

421 ; sed. vid. infra , 745. 

(m) Per Lord Mansfield, in Moss v. 

Gallimore , Doug. 2G9. 

(w) See tit. Ejectment. 

(o) 2 Will. Saund. 207. c. Pennant's 
Case , 3 Rep. 646. JK. v. Harrison , 2 
T. It. 430. 

(p) Mo. 555. 

{q) Maykew v. Eam.es , 3 B. & C. 601. 

(r) Supra , tit. Carrier. Facts com- 
ing to the knowledge of a party’s agent 
or counsel, are notice to the party. Norris 
v. La Neve , It. T. Hardw. 329. 

(s) Merry v. Abney , 1 Ch. C. 38. Bro- 
ther son v. Holt, 2 Vern. 594, 609 ; 1 Bro. 

C. C. 244. 

(0 Fitzg. 207; 3 Atk. 291; Bac. Ab. 

Ev. A. 2. 

(“) v. Adams , 1 Young, 117. 


(a:) Cooke v. Leonard , 8 B. & C. 351, 
where the defendants had removed a dro- 
medary from a private stable, and at- 
tempted to justify under a local Act, 
which (inter alia) prohibited the exhibi- 
tion of any beast in the streets. So in 
Lawton v. Miller , cited lb., where a 
custom-house officer seized a man going 
abroad, thinking he was an artificer. 
Maync v. Palmer , 2 B. & C. 729, where 
a justice exacted a fee from a publican for 
renewing his licence. Secus , where the 
Act is done bonk fide, and may reasonably 
be supposed to be within the statute ; as 
where a magistrate being authorized to 
commit a party for riding on the shafts of 
m. cart, committed him for being on the 
shafts whilst the cart was standing still. 
Bird v. Gunston , cited by Bayley, J. 
8 B. & C. 354. And see Beechey v. < Sides, 
9B.&C. 806; supra, 588 (<?), 596 ( 7 ). 

Where the defendant, a fenreeve of a 
parish, conceiving the plaintiff to be tres- 
passing without any authority, .had, after 
desiring him to desist, caused him to be 
apprehended ; held, that having reason to 
suppose he was acting under 7 & 8 G. 4, 
c. 30, s. 4, he was entitled to notice of 
action. Wright v. Wales , 5 Bing. 336. 
Where a scavenger, appointed by the 
Commissioners of Sewers for London, 


General 
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A particular Act of Parliament, giving further protection to magistrates, 
docs not fispense with the necessity of giving notice under the general 
statute 24 OA. 2 (?/). 

The rule in equity is, that whatever is sufficient to put a party upon in- 
quiry is good notice (s). 

The proof is either direct or presumptive ; direct where actual notice has 
been given either orally or in writing (a). 

Although it be a general rule that secondary evidence shall not be ad- 
mitted as to the contents of any written document in the possession ot the 
adversary, unless notice lias been given to produce it, yet notice to produce 
the latter notice is unnecessary, for the obvious reason, that if it were, the 
same necessity would extend to every successive notice ad infinitum . Doubts 
have sometimes occurred at Nisi Prim upon the question, to what notices 
the exception extends (b), and whether it applies to notices in general, such 
as notices of the dishonour of bills of exchange, &c. In principle, it seems 
to be clear that the exception is limited to the case of a notice to produce 
some other document for the purposl of evidence in the cause ; all other cases 
of notice are within the general rule, but not within the exception. The 
particular contents of a notice to quit may be as essential to the cause as 
those of any other document, and it may therefore be as material to require 
the best evidence in that case as in any other. Such a document is essen- 
tially distinguishable from a mere formal notice to produce an instrument 
in evidence: its contents create or vary the rights of the litigant parties; 
it is part of the res f/esfee; and the objection which excludes the necessity 
of proving a notice to produce a notice, namely, that an infinite series of 
such notices would he equally necessary, is wholly inapplicable, tlie nature 
and object of the two documents being entirely different. 

In an action against the surety, on an indemnity bond conditioned to pay 
to the plaintiffs what should be due from the principal, within six months 
after notice , Lord Ellen borough held, that in order to let the plaintiff into 
proof' of a written notice to the defendant, of the balance due, the usual 
preparatory proof of notice to produce the document was necessary ; for the 
notice to the surety to pay the money was not a mere fprmal notice, but 


seized a cart and horse (supposed to con- 
tain cinders), and assaulted and imprisoned 
the driver (plaintiff), and beat the horse ; 
held that, it was within the section of the 
local Act 67 (1. 3, c. 10, s. 130, requiring 
21 days’ notice of action for unything done 
in pursuance and hy authority of that 
Act. Brcedon v. Murphy , 3 C. & P. 574. 
Where the treasurer of the West India 
Dock Company was sued in trover for 
goods deposited in the company’s ware- 
houses ; held that he was entitled to the 
14 days’ notice given by 30 G. 3, c. 00, 
s. 135, although lie had delivered over the 
goods upon an indemnity, it being the act 
of the company through him. Sellick v. 
/Smithy 11 Moore, 450. The protection 
under statutable provisions of this de- 
scription is not confined to actions of tort. 
Under such provisions iu a local Act, a 
toll-collector is entitled to notice. Green- 
way v. Uurdy 4 T. R. 603 ; Waterhouse 


v. Keen, 4 B. & C. 200. Seats in case of 
a contract made by an officer, to whom 
similar provisions are applicable under a 
local Act:. Fletcher v. Grvnwvll , 4 Dowl. 
T. C. 100. 

(y) Boyers v. Erode rip. 0 D. & R. 
194. 

(z) Smith v. Low, 1 Atk. 400. The know- 
ledge of a practice among publicans to de- 
posit leases with their brewers lias been 
held to he such notice as ought to put a 
prudent man upon inquiry, so as to give 
an equitable mortgage by the deposit of 
the copy of a court roll a priority over a 
legal mortgage. Whitbread v. Jordan, 
1 Young, 303. Kx parte Warren , 1 i) Ves. 
202. Winter v. Lord Anson, 3 Russ. 
493. 

(«) Where a statute requires reasonable 
notice, it is not essential that the notice 
should be in writing. 5 B. & A. 539. 

(b) Vide supra, 364. 
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a statement of what was due (c). The same principle seems also to apply 
to notices of the dishonour of bills of exchange (d), notices to^qifft (e), and 
all other notices which are part of the res gestae, upon the contents of which 
the legal rights and situation of the litigant parties materially and essen- 
tially depend (y). 

The Judges have resolved that a written copy of a letter, giving notice of How 
the dishonour of a bill of exchange, and made at the same time, was sufficient proved, 
without proof of notice to produce the original ( g ). This case, however, 
seems to have been decided on the ground that the action was brought 
on the very bill to which the notice related ; in a later case it was held (/i), 
tli at an examined copy of a letter giving notice of the dishonour of a bill of 
exchange (not the subject of the action) was not receivable in evidence, 
without notice to produce the original. 

It seems to be sufficient in all cases to prove the service of a duplicate 
notice (*). Notice to produce a document may be served, as has been seen, 
either on the adverse party or liis attonjgy ( ft ), in criminal as well as civil 
proceedings (Z). Service at the dwelling-house is sufficient, unless some 
statute requires personal service (m). Some instances of presumptive evi- 
dence of service have already been referred to (w). Evidence of a notice by 
parol is usually sufficient (o). 

Service of an order of removal by justices must either be by the delivery 
of the order itself, or by leaving a copy of the order and at the same time 
producing the original ( p) % Where notice is alleged, it is not sufficient to 


(c) Grove another v. Ware , 2 Star- 
kie’s 0. 174. ‘ 

(d) In Langdon v. Halls, 5 Esp. C. 
157, and Shaw v. Markham. , Peake’s C. 
I 05, notice to produce the loKer contain- 
ing notice of the dishonour of a bill was 
held to be necessary ; in Ackland v. Pearce , 
2 Camp. C. (501, the proof of the notice to 
produce was held to be unnecessary ; so in 
Roberts v. Bradshaw , 1 Starkie’s C. 28. 

(e) Vide supra, p. 417. 

if) And, as it seems, the same prin- 
ciple also applies to notices of action to 
justices and others required by particular 
statutes. It is essential that the Courts 
should see that the requisitions of the par- 
ticular statute have been complied with, 
umi this is best proved by means of the 
notice itself or by proof of a duplicate 
original. 

(g) Nine v. Beaumont, 3 B. & B. 288. 

(h) By Abbott, C. J. in Lawrence v. 
Palmer , 1 M. & M. 32. 

(?■) Jory v. Orchard , 2 B. & P. 41. 
Got fie b v. Danvers, 2 Esp. C. 435. Ander- 
son v. May, 2 B. & P. 237. Phllipson v. 
Chase, 2 Camp. 110. Supra , Vol. I. tit. 
Whitten Evidence. And ( semblc ) 
there is no difference between a duplicate 
original and a copy made at the time. 
Kine v. Beaumont, 3 B. & B. 288. 

(/<) Supra , Vol. I. tit. Whitten Evi- 
dence. Attorney General v. Le Mer- 
chant, 2 T. It. 201. Cates v. Winter, 3 
T. H. 306 ; Peake’s Ev. 115. Where there 
is an agent in town, notices in the course 
of the cause ought to be given to him, and 


not to the attorney in the country; per 
Buffer, J., Griffiths v. Williams, 1 T. It. 
711; and see Hayes v. Perkins , 3 East, 
508. As in the case of executing a writ of 
inquiry. Ibid. 

Service of a copy on any person resident 
at or belonging to the place, entered by 
an attorney in the book of the Clerk of 
Pleas of Exchequer, is good service; it. 
G. Exclieq. M. and Tr. 1 W. 4. Service 
of rules, notiees and orders, must be made 
before nine at night ; K. G. Iiil. 2 W. 4. 
It is not essential, except in cases of 
attachment, that the original should be 
shown, unless demanded. Ib. 

(/) Ibid. 

(m) Per Mansfield, C. J., Waters v. 
Taylor, Westm. June 24, 1813. Logan 
v. lloulditch, 1 Esp. C. 22. Where notice 
is to be given at the place of abode, it 
seems that notice given at a place of busi- 
ness where neither of the plaintiffs slept, but 
a servant only, is not sufficient. John- 
son v. Lord, 1 M. & M. 444. Where no- 
tice is required, proof ought to be given in 
the first instance as the foundation for the 
other evidence. Ib. 

(n) See the case of Champneys v. Peck, 
supra, 110. 228. 

(o) Supra , Vol. I. tit 4 Written Evi- 
dence. It v. Justices of Surrey, 5 B. 
& A. 431). But the properest course is to 
serve a written notice ; and Gould, J., at 
Exeter, held a parol notice to produce a 
deed to be insufficient. 

(p) Jt v. Alnwick Inhab., 5 B. & A. 
184. 
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Presump- 
tive and 
construc- 
tive notice. 


OtMicml 
principle as 
to notice of 
legal pro- 
ceedings. 


prove circumstances which excuse notice (#) ; hut it is sufficient to prove a 
notice which, under the particular circumstances, was given within a rea- 
sonable though not within the usual time (r). 

In some instances presumptive evidence of notice is sufficient ; as by 
showing that the notice was contained in a newspaper which the party to 
be affected with the notice usually read ( s ). It has been held, that a recital 
in a deed is constructive notice of the contents to a party to the deed (/). 
Hut notice of the contents of the deed cannot be inferred from the mere fact 
that the witness attested the execution of the deed by a surety. 

The mere fact that A. subscribed a paper writing as a witness, is not in 
itself sufficient to charge him with notice of the contents ( u ). 

Where the father and uncle of the lessor of the plaintiff, being seised in 
tail, each granted a lease for ninety-nine years of one-third of the premises, 
and the jury found expressly, that the lease had been confirmed by the lessor 
of plaintiffs, it was held that the father’s lease, being only voidable by the 
issue in tail and not void, he could not, after ten years receiving rent from 
the lessee, be supposed to have acted in ignorance of his right (x). 

It is a rule of law, founded on the first principles of natural justice, that 
no judgment shall he pronounced against one who has not had notice given 
of the proceedings, and an opportunity to defend himself. 

Where trustees under a turnpike Act had power to turn roads through 
private grounds, and if they could not agree with the proprietors, to summon 
a jury to inquire of damages, an inquisition under the Act was set aside, 
because it did not appear on the face of the proceedings that any notice had 
been given to the owners of the land ( y ). • 

Upon an appeal against a conviction upon the 5 Geo. 4, c. 83, s. 4, of a 
party as a rogue and vagabond for indecent exposure in a public place, it was 
held that a notice of appeal, stating as a ground that he was not guilty of the 
offence, was sufficient, and signified that all the ingredients of the offence 
were disputed (*). 


(q) Supra, 2 20. 

(r) Field v. Thrush, 8 15. & C. 387. 

(.?) See tit. Partners. Proof of no- 
tice being advertised in a county news- 
paper is not sufficient proof of notice to a 
party, without, some proof that lie took in 
the paper in question. Norwich and 
Loioestoff Navigation Company v. Th fib- 
bald, 1 M. & M. 153. Where notice was 
to be published in the Northampton and 
Cambridge newspapers, there being but one 
at each place, it was held to be sufficient to 
advertise in those, although others were 
afterwards establish'd. Tibbetts v. Yorke, 
5 B. & Ad. 005. 

(t) Prosser v. Watts, 0 Madd. 59. Title- 
deeds, as laid before a counsel or attorney, 
or any tiling which could not be supposed 
to make an impression on the memory, 
shall not he taken as constructive notice. 
Ashley v. Baying 2 Ves. 370. As to tiie 
effect of a Registry Act as notice, see Lord 
Rcdcsdale's judgment in Bushell v. Bushell, 
1 8c. & Lefroy, 103. — Lord Hardwicke, in 
Hide v. Dodd, 2 Atk. 204, said, that the 
Register Act (7 Anne, c. 20) is notice to 
everybody, and the meaning of it was to 
prevent parol proofs of notice, for it was 


only in cases of fraud that the Courts have 
broke in upon the statute, though one in- 
cumbrance was registered before another ; 
ns in Ld. Forbes v. Nelson, 4 Bro. P. C. 
189. Blades v. Blades, 1 Eq. Ah. 358, 
pi. 12; and see Cheval v. Nichols, 1 Stra. 
664. There may be some cases divested of 
fraud, but then the proof must be extremely 
clear ; clear notice is a proper ground for 
relief, but a suspicion of notice, though 
strong, is not sufficient to justify the Court 
in breaking in upon an Act of Parliament. 
Hide v. Dodd, 2 Atk. 204; and see Lc 
Neve v. Le Neve, 1 Ves. 64 ; 1 Atk. 254 ; 
Chandos v Brownlow, 2 Ridg. P. C. 428 ; 
Johnson v. Stainbridge , 3 Ves. 478. 

(u) Harding v. Curthorne, 1 Esp. C. 57. 

(a:) Doe d. Sout house v. Jenkins, 5 
Bing. 469. 

(if) R. v. Bagshaw, 7 T. R. 303. And 
see It. v. Mayor of Liverpool , 4 Burr. 
2244. 

(z) It. v. Justices of Neivcastlc-upon- 
Tyne, 1 B. & Ad. 393. A notice of apjieal 
against a distress for an assessment under a 
HighwayActmay be within six days after the 
levy, although not within six days after the 
warrant granted. It. v. Justices of Devon , 
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Ab to notice of disputing the steps of bankruptcy, in an action by the 
assignees of a bankrupt (a), notice of an act of bankruptcy (ft), of the dis- 
honour of a bill of exchange (e), notice to prove value given for a bill of 
exchange (rf), of non-responsibility by carriers (e), of a distress by u land- 
lord (f), of notice to quit by a landlord (<y), of disputing the value, &c. in an 
action for goods sold and delivered (A), of a robbery, &c. in an action against 
the hundred (i)> by the husband not to trust the wife (A), notice in actions 
against justices (I), constables, &c., in actions * against revenue officers, 
&c.(»i), or a dissolution of partnership (w), of abandonment in an action 
on a policy of insurance (o), in actions for malicious trespasses (p), of 
trial ( q ), — see those titles respectively. 


NUISANCE. 

Under the present title, the evidence relating to some torts or nuisances to 
persons or personal property, and 2dly, to real property, will be considered, 
which are unconnected with any immediate contract, but which do not 
urnount to trespasses, the damage being purely consequential. In an action 
fora wrongful act, or nuisance to his person, or personal property, the plain- 
tiff must prove (r), 1st, a wrongful act or omission by the defendant; 2(1 ly, 
the consequential damage to his own person or property. 

First. The rule of common law is that of the civil law, sic uterc tuo ut 
alienum non lazdas ; and an action is maintainable to recover damages for 
any injury resulting to the person or property of the plaintiff*, from the care- 


1 M. & S. 411. The notice need not dis- 
close the ground on which *he appellant 
objects to the distress, lb. As to notice 
of an appeal from a commissioner’s direction 
in writing previous to an award, see R. v. 
Ale hulls, 1 A. & E. 245. 

(a) Supra, 123. 

(ft) Supra, Kit). 

(c) Supra, 225. 

( d ) Supra, 221. 

(e) Supra, 288. 

(/) Supra, 31)0. 

{()) Supra, 415. 

(/*) Vide infra, tit. Vendor and 
Vendee. 

( i ) Supra, 530. 

(ft) Supra, 544. 

(/) Supra, 580. 

(m) Infra , Whore, in an action against 
commissioners, Ac. the plea was that, the 
injury arose from so negligently making 
sewers running under, through, Ac. the 
plaintiff’s house, and the evidence was that 
tlie sewer did not run close to the plain- 
tiff’s house, but to five others ; and that 
the house was damaged, and tell, in conse- 
quence of the fall of a stack of chimnies in 
one of those others ; it was held to be suf- 
ficient. Jones v. Bird , 5 B. & A. 837. A 
notice of action to a trustee for having lent 
his horses for the repair of a road, must 
state all the ingredient* in the offence, and 
therefore (it has been held ) must state that 
he was an acting trustee at the time. Tow* 
sey v. White, 5 B. k C. 125. 

(w) Infra, tit. Partners. 


(o) Infra , tit. Policy, &c. 

(p) Infra, tit. Trespass. 

((]) Infra, tit. Trial. 

(r) In an action for nuisance either to 
personal or real property, as well as in all 
other actions on the case, the plea of the 
general issue operates only as a denial of 
the breach of duty or wrongful act, and 
not of the inducement; and the latter if 
not denied need not be proved. See Case, 
Action on, and the New Rules, infra , tit. 
Rules ; and Dickens v. Gosling, 1 Bing. 
N. C. 538. Frankum v. Earl of Fal- 
mouth, 4 N. & M. 333. See Hayne v. 
Sharpe, 7 C. & P. 755. Underwood v. 
Burrows, 7 C. & P. 2G. In case for 
keeping a ferocious animal, the general 
issue puts the scienter in issue. Hayne 
v. Sharpe, 7 C. & P. 755. In an action 
on the case for a nuisance to the occupa- 
tion of a house by carrying on an offensive 
trade, the plea of not guilty will operate as 
a denial only that the defendant curried on 
the alleged trade in such a way as to be a 
nuisance to the occupation of the houae, 
and will not operate as a denial of the 
plaintiff’s occupation of the house. See 
the New Rules. In an action for neg- 
ligent driving, the plea of not guilty admits 
the fact of the carriage having been driven 
by the defendant’s servant. Emery v. 
Clark , 2 Mo. & R. 200. So also the fact 
of a cart being driven by him or in his pos- 
session, as stated in the indictment. Ta- 
verner v. Little, 5 Bing. N. C. 078. 


General 
principle 
as to no- 
tice of legal 
proceed- 
ings. 


Heads of 
proof. 


Proof of 
the nui- 
sunce. 
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lossness and negligence of the defendant, or of his agent, in the use or 
management of his own property (s). 

Nuisance. The evidence in an action for the negligent keeping ( t . ) of an animal, 

Mischiev- w hich has, in consequence, occasioned damage to the plaintiff, must, of 

ouB animal. course governed liy the pleadings. If the declaration allege that the 
defendant knew that his clog, or other animal, was accustomed to bite sheep, 
or to bite mankind , the allegation must be proved, although the action 
might have been sustained without that averment (u). If it be alleged that 
the defendant knew that the dog was accustomed to bite sheep, it is not 
enough to show that it. had attempted to bite a man (a*). Where the de- 
claration alleged that: the dog was accustomed to bite mankind, proof that 
the defendant had warned the witness to beware of the dog, lest he should 

(.v) As if lie exercise unruly horses in an sufficiently protected the public against 

improper place (Mir had v. Aleut ree, 2 Lev. danger at that hour, and whether the plain- 

172), or entrust a dangerous instrument, tiff had himself used due caution. Proctor 

such as a loaded gun, to an indiscreet, agent. v. Harris , 4 C. & P. 337. Where the flap 

Dixon v. Bet!, 1 Starkie’s C. 287. Or of a cellar-door opening into the street, be- 

where his barge having been sunk by aeei- lug used in letting down goods, fell against 

dent in u navigable river, lie neglects to the plaintiff’s leg anil broke it, held that 

give proper notice of the fUct,as by placing the defendants were hound to have the door 

a buoy over the spot,, llarmondv . Pearson, secured with such precautions as, under all 

1 Camp. 517. Or the occupier of a house ordinary circumstances, would prevent its 

neglects to fence-in a dangerous area, al- falling down; ami that if, whilst, so secured, it 

though it, has iiumemorialiy remained open. fell from the improper act of a third person. 

Coupland v. J la rdinghanu *1 Camp. 300. over whom they had no control, the de- 
in an action for leaving ifyen the area of fondants were not liable, hut the party 

defendant’s house, it appeared that then* injured must resort to the wrongdoer. Da- 

Iiail been a thoroughfare through an un- nicls v. Potter , 4 C. & P. 202. Where 

finished street for five years ; held that the trustees, under an order for stopping up a 

jury were warranted in presuming that it turnpike-road in order to furnish the plain- 

was used with the full assent of the owners tiff', an owner of land, with a new access to 

of the soil, anil a dedication presumed to his field, obtained from the defendant, an 

justify the. allegation that it was a common , adjoining owner, a licence to remove part 
public highway. Jarvis v. Dean, 3 Bing. of his hedge, which he was liable to keep 

447. A corporate body entrusted with a in order, and they prostrated it., but omitted 

power from the exercise of which mischief to put. up a gate, or any fence, from the 

may result to the publie, is bound to use new road • held, that being wrongdoers, 

the greatest caution. Weld v. Gas Light and acting under the licence of the defcnii- 

Company, 1 Starkic’sC. 18V). So if a person ant, he was responsible. Winter v. Char - 

place dangerous traps in his own ground, ter, 3 Y.&J. 308. 
baited with flesh, so near to the highway, (t) The harbouring a dog about, a man’s 
or to the grounds of another, that dogs premises, or allowing him to be or resort 
passing along the highway, or kept, in his there, is a sufficient keeping. M‘ Cane v. 
neighbour’s grounds, arc likely to be at- Wood, 5 C. & P. 2, cur, Ld. Tcnterden. 

tractcil, and the plaintiff’s dogs arc in con- (u) Hartley v. IlalliiceU , 2 Starkie’s C. 
sequence injured. Townsend v. Wallace, 211 ; 1 B. & A. 020. Ami see Judge v. 

0 East, 277. See Ilot.t v. Wilkes, 3 11. Co x, 1 Stark ie’s C. 285. It seems that, the 

6 A. 304. In an action against the de- owner of a fierce and unruly dog is bound 

fendant, for negligence in forming a hay- to secure him without notice. Ibid, and 

rick, in consequence of which it took tire, Jones v. Perry , 2 Esp. C. 482. And com- 

Putteson, J. directed the jury to consider moil report that a dog is mad renders it 

whether the defendant had acted as a man incumbent on the owner to confine him. 

of ordinary skill and prudence would have Ibid. See this case differently reported, 

noted, or whether, through his negligence Peake’s Ev. 202, 5th ed. The owner of a 

and carelessness, the plaintiff’s property wild ferocious animal, such as a lion or 

had been consumed. Vaughan v. M enlace, bear, which escapes and occasions damage, 

7 C. & P. 527 ; 3 Bing. N. C. 408. The is liable, without any proof of notice of 

defendant, a publican, in letting down, after the animal's ferocity. B. N. P. 76. M. v. 

dark, casks into his cellar, left open the Huggins, 2 Ld. Hay. 1583. 

flap, mid the plaintiff fell in • held, that it (a?) Ibid. But where a dog accustomed 
being for the private advantage of the de- to worry sheep was left at large, and bit 

fendant, he was bound to take proper care a horse, the owner was held to be liable, 

to prevent injury, and that, it was for the Jenkins v. Turner , 1 Ld. Itaym, 110. 

jury to say whether the defendant had 
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be bitten, was held to be primd facie evidence of the allegation to be left to 
the jury (y) ; although mere proof that the dog was fierce, and usually tied ou g animal • 
up, and that the defendant afterwards promised to make some compensa- 
tion, 1ms been held to be insufficient ( z ). It must also be proved that the 
owner knew the propensity of the animal (a). 

The plea of not guilty puts the scienter in issue (h). Scienter. 

Jt is no answer to the action, where the defendant knew the vicious pro- 
pensity of the animal, to prove that the party injured was himself guilty 
of some imprudence or negligence in the transaction ; as that the plaintiff 
trod upon the defendant’s dog whilst it was lying at his door, the defendant 
being aware that the dog was accustomed to bite (c). And where the owner, 
knowing that his dog had been bitten by another dog which was mad, 
instead of destroying the animal, as it was his duty to have done as soon 
as he knew him to be in danger of so dreadful a malady, fastened him up, 
and the child of the plaintiff coining near the dog, irritated him with a 
stick, upon which the dog flew at him and bit him, and the child in conse- 
quence died of hydrophobia, it was held that the plaintiff might recover 
from the owner of the dog the expenses of the apothecary ( d ). 

A man has a right to keep a fierce dog for the protection of liis property, 
but not to place it in the approaches to liis house, so as to injure persons 
exercising a lawful purpose in going along those paths to liis house (c). But 
if the injury arise from the plaintiff's incautiously going into the defendant's 
yard after it has been shut, up, and being bitten by a dog accustomed to 
bite, let loose for the night to protect the yard, no acfjjon will lie (/). 

Some doubt has existed on the question whether the owner of land, who 
places traps or spring-guns on his premises, is liable in respect of mischief 
which consequentially endues to men or dogs trespassing on the j)roperty. 

It has been held, that at all events he is not liable if the party injured had 
notice of the fact Q/). 

(//) Judge v. Cox, S‘arkie*s C. 285. his premises in such a manner that a hare 

(z) lieek v. Dyson, 4 Cs mp. 198. would run under them, but a dog pursuing 

(а) Ibid, and 12 Mod. 555. An offer a hare would be wounded, and there were 

on the part of the defendant to settle several public footpaths through the de- 
thc matter, if it could he proved that his fendant’s woodland not fenced off, and on 

dog had bit the plaintiff’s cattle, was held the outside of the woodland notices were 

to be some evidence of the scienter , but of painted that dog-spikes were set therein ; 

little weight. Thomas v. Maryan, 2 C. M. a hare was started by the plaintiff's dog in 

& It. 406. Proof that the dogs were of a the land of J. T., which adjoined the de- 
savage disposition, and had bit other poo- fondant’s woodland, in which land of J . T. 

pie’s cattle, was held to be no evidence of the plaintiff had liberty to sport ; the dog 

the defendant’s knowledge of their being started the hare in the land ofV. T., pur- 

accustomed to bite cattle. Ib. sued it, the plaintiff using every means in 

(б) Thomas v. Morgan , 2 C. M. & R liis power to prevent such pursuit, into the 

400. woodland of the defends* t, and ran against 

(c) Smith v. Pelate, 2 Str. 1264. a spike and was killed. The Judge* of the 

(d) Jones v. Perry , 2 Esp. C. 482. See Court of Common Pleas were equally di- 

the cases on this subject, Mason v. vided on the question, whether an action 

Keeling, 12 Mod. 332 } 1 Ld. Raym. GOO. was maintainable. In the later case of 
Bayntiue v. Sharp , 1 Lutw. IX). Buxen-* Ilatt v. Wilkes , DB.&A. 304, for setting 
dine v. Sharp, 2 Salk. 662. spring-guns on the defendant’s lauds, and 

(e) Per Tiudal, C. J., Sarch v. Black - negligently leaving them there, whereby 

hum, M. & M. 505. And see Blackman the plaintiff (a trespasser) was injured, it 

v. Simmons, 3 C. & P. 138; Bird v. Hoi- was field to be a good defence to show that 

brook, 4 Bing. 628. the plaintiff had -notice that the guns were 

(/) Brock v. Copeland, 1 Esp. C. 203, set there. In the case of Bird v. Hol- 

(r/) See the case of Dean v. Claytrn , brook, 4 Bing. 628, it was held that a party 

1 Moore, 203 ; 2 Marsh, 577 ; 7 Taunt. 480. was liable in respect of mischief occasioned 

The defendant had placed sharp spears in by the setting of spring-guns without notice 
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Proof of 
negligence. 


When oc- 
casioned 
wilfully. 


In an action against the owner or driver of a stage-coach for negligence, 
some degree of blame must of course be proved, either in respect of the 
furniture and equipage of the coach itself (A); the skill of the driver or his 
knowledge of the road, or his exercise of a competent judgment and dis- 
cretion under the particular circumstances (t). It is not sufficient merely 
to show that if he had kept the left side of the road the accident would not 
have happened ; for where there is no other carriage on the road, a coach- 
man may drive on any part of it ( A ). Nor is he hound to keep to the left 
side of the road, provided he leave sufficient room for other carriages which 
meet him on their proper side(J). But where he may adopt cither of two 
courses, one of which is safe, the other hazardous, he adopts the latter at his 
peril (tw), even although he drive on his own side of the road (w). And 
one who deviates from the proper side of the road imposes, as it seems, upon 
himself the necessity of using a greater degree of caution than might other- 
wise have been requisite (o). 

If in an action on the case for negligent driving or steering, it turn out 
that the injury was occasioned wilfully , the action, it has been said, cannot 


in the daytime in a walled garden. See the 
stat. 7 & 8 G. 4, c. 18. 

(h) The coachman must be provided with 
steady horses, a coacli and harness of suffi- 
cient, strengtli and properly made, and also 
with light%hy night. Per Best., C. «T., in 
Crofts v. Waterhouse , ^ Bing. 331. The 
owner is liable, although the defect he not 
visible. Sharpe v. Gray, 9 Bing. 457. 

(i) He is blamcable if he lias not exer- 
cised the soundest judgment ; if he could 
have exercised a better judgment, the 
owner is liable. Per Lord Ellenborougli, 
Jackson v. Tollett , 2 S talkie’s C. 39. And 
see Dudley v. Smith , 1 Camp. 1(17 ; supraf 
208. 

(ft) Aston v. Heaven, 2 Esp. C. 533. 
But where the defendant was driving on 
the wrong side of the road (which was of 
considerable breadth), and the plaintiff’s 
servant, being on horseback, without any 
reason crossed over to the side on which 
the defendant was driving, and on endea- 
vouring to pass the horse was killed ; 
although Lord Kenyon held that he had 
voluntarily put himself in the way of dan- 
ger, and that the injury was of his own 
seeking, the Court of K. B. refused to dis- 
turb a verdict found for the plaintiff. 
Cruden v. Fen t ham, 2 Esp. C. (185. In 
an action for running down the plaintiff’s 
vessel, which was at the time sailing by or 
against the wind, the defendant’s vessel 
sailing before the wind, and with studding- 
sails set, at night j the Court, doubting the 
propriety of such conduct, granted a new- 
trial, after a verdict for the defendant. 
Jameson v. Drinkald , 12 Moore, 148. In 
an action for running down the plaintiff’s 
barge, held that lie could only recover upon 
proof that the accident arose from 4 he want 
of care and caution on the part of the de- 
fendant’s servants, and not if it happened 
from any state of tide or other circum- 


stances which persons of competent skill 
could not guard against ; or if the plain- 
tiff’s barge were placed so as that persons 
using ordinary care would be liable to run 
against it $ or if it might have been avoided 
but for the negligence of the plaintiff’s own 
servants, in not being on board whilst the 
vessel was in a situation liable to danger. 
Lack v. Seward , 4 C. & P. 107. To enable 
a party to maintain an action for an injury 
to his ship by the unskilful navigating of 
the defendant’s ship, the injury must he 
attributable entirely to the fault of the 
crew of the latter ; if there has been want 
of care on both sides, the action cannot he 
maintained. Vanderplank v. Miller , 1 M. 
& M. 109. The rule as to ships meeting 
at sea was found by the jury to he, that 
the ship which is going to windward is to 
keep to windward, and the ship which has 
the wind free is to bear away; in such 
cases the question is not as to which of the 
ships first struck, but whose negligence it 
was by which the injury was caused. 
Handtisyde y. Wilson , 3 C. & P. 528. 
A steam vessel being more under command, 
and having seen the other vessel, is bound 
to give way. Shannon, 1 Ilag. 174. 

(/) Wordsworth v. Willan , 5 Esp. C. 
273. See also Wade v. Lady Carr , 2 D. 
& H. 255. The Court there said, that what- 
ever might he the law Of the road, it was 
not to he considered inflexible and impe- 
rative; and that, in the crowded streets 
of the metropolis, situations and circum- 
stances might frequently occur where a 
deviation from what was termed the law 
of the road, would not only be justifiable, 
but absolutely necessary. 

(m) Jackson v. Tollett , 2 Starkie’s C. 
37. 

(n) Mayhew *t. Boyce, 1 Starkie's C. 
423. 

(o) Pluckwell v. Wilson , 3 C. & P. 528. 
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be maintained ; trespass is the proper remedy (p). But if it be occasioned Proof of 
by the negligence of the driver of the carriage, or pilot of the vessel of the negligence* 
defendant, although he himself be present, the proper remedy is by action 
on the case (q). 

Whenever the injury is forcible and immediate, but not wilful, case will 
lie for the negligence (r). And it seems that whenever consequential 
damage is occasioned even by wilful violence, the trespass may be waived, 
and the plaintiff may recover in an action on the case, in respect of the 
consequential damage (*), 

Where the action is brought against the defendant for the negligence of By the 
his agent, it is necessary to prove, not merely that the servant, or other defendant's 
person whose negligence occasioned the damage, was the servant of the a ° eut ’ 
defendant, but also that the mischief was occasioned in the transacting the 
business of the master; for the latter is not responsible for any substantive 
tort committed by the agent whom he employs, unconnected with the employ- 
ment and authority delegated to him (t). It seems to be sufficient to show 
that the agent was engaged in driving the carriage, or steering the ship, of 
liis principal, or in the performance of any other duty in which agents are 
usually employed (w). Such evidence, however, is not conclusive ; for if a 
servant were to take a horse out of a stable in defiance of* his master's orders, 
the latter would not be responsible for the mischief which ensued (x), any 


(p) Day v. Edwards, 5 T. B. G48, on 
demurrer. Savignac v. lioomc, G T. R. 1 25, 
in arrest of judgment. Tripe v. Potter , 
G T. 11. 128, n. Ogle v. Barnes , 8 T. R. 
188. Kingston v. Booth, Skin. 228. Mid- 
dleton v. Fowler, 1 Salk. 282. J< owe her 
v. Nordstrom, 1 Taunt. 508. Muctnanus 
v. Criehett, 1 East, 10G. 

(q) Hnqgett v. Montgomery, 2 N. R. 
4GG. 2 H. B. 443. 

(r) Morton v. Hordern, 4 B. & C. 223. 

(&•) Per Holroyd, J. lb. And see Brans - 

comb v. Bridges , 3 Starkie’s C. 171. 

(t) In Brady v. Giles, 1 Mo. & R. 494, 
it was left to the jury, as a question of fact, 
whether the servants were acting as the 
agents of the person luring a carriage, or 
tiie owner. Tin*, defendant in that case 
was a carriage-jobber in London ; lie had 
furnished Mr. M'Kinley with a barouche 
and four liorscs, for a two days’ excursion 
to Windsor ; the horses were driven by two 
of the defendant’s postilions. There was no 
evidence that the hirer or his party inter- 
fered as to the manner of driving. Lord 
Abingerrefused to nonsuit the plaintiff. He 
intimated his opinion, that the Court of 
K. B. had taken an erroneous course in 
allowing such a question to be discussed as 
matter of law; he considered it to be 
matter of fact, and that it was impossible 
to lay down any rule of law on the subject. 
The jury found for the plaintiff. The legal 
principle which governs such liabilities 
seems to be this, that in respect, of a negli- 
gent act. done by an agent, his employer is 
liable • the damage ought to fall Hither on 
the party who lias trusted and employed a 
negligent agent., than on the plaintiff, who 
is wholly fret- from blame. In the case of 

VOL. II. 


the hirer of a carriage and horses, to be 
driven by the sefvant of the lemler, the 
latter, who has selected the agent, is the 
party really in fault : It is not to be ex- 
pected that one who hires a carriage for a 
day should be burtheueil with the making 
inquiry as to the character and skill of the 
lender's servant, ; there is no negligence in 
his presuming that one of competent skill 
toill be supplied, and where that is not done, 
the hirer, if liable to the party injured, would 
be entitled to recover over against the lender. 
Where, therefore, no negligence in point of 
selection is attributable to the hirer, it 
should seem to be a convenient rule that 
not lie, but the lender only, should be 
considered liable. A landlord, who does 
not personally interfere in making a dis- 
tress, is not liable for the negligence of 
bis broker, in not delivering a copy of bis 
charges, and of the costs, &e. to the person 
whose goods are levied upon. Hart v. 
Leach, 1 M. & W. 560. A master is liable 
for the negligent driving of liis servant, 
although lie was driving improperly, and 
in a direction different from that ordered 
by his master. Heath v. Wilson, 2 Mo. & 
R. 1 81 . Secus, if the. servant take out the 
carriage for purposes of his own, and with- 
out authority. Ib. 

(w) In Michael v. Alestrec , 2 Lev. 172, 
it was held, that an action was maintainable 
against the master for damage done by his 
servant in exercising liis horses in an im- 
proper place, though he was absent; be- 
cause it should be intended that the muster 
sent, the servant to exercise horses there. 

(a?) See the observations of Buller, J., 
3 T. R. 702. But where a servant took a 
horse of another person oat of his master’s 
3 U 
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Negligence more than lie would bo for any otlior act of the servant done of his own 
by »» authority, and without the assent of the master (y). And in general, if a 

u *> LI,t * servant being ordered to do a lawful act, exceed liis authority, and thereby 

commit, an injury, the master is not liable (z). An averment that the injury 
was occasioned by the negligent act of the master, will be supported by 
evidence that, it was occasioned by the negligent act of the servant (a), as 
in an action for the negligent driving of the defendant’s cart. So an 
averment that damage was done by the driver of the waggon of A., against 
whom alone the action is brought, is satisfied by evidence that such damage 
was done by a person employed by 13. to drive the waggon ; A. and J3. being 
partners under an agreement, to conduct and manage the waggon each 
for bis own stages (//). The name painted on a coach is evidence of owner- 
ship (r). 

Where there is an intermediate agent, or more than one, the maxim of 
law is respondeat superior ; the maxim is founded on the principle that lie 
who expects to derive advantage from an act which is done by another for 
him, must answer for the injury which a third person may sustain from 
it(df); and tin* action ought, to be brought either against the very party 
who coinmitled the injury, or against the principal (e). Thus, where A. the 
owner of a house which he lmd never occupied, contracted with 13. to repair 
it, and 71. contracted with C. to do the work, and C. with 1). to furnish the 
materials, and the servant of C. placed a quantity of lime on the public 
road adjoining the house, in consequence of which the plaintiff's carriage 
was overturned, it v?us held that A. the owner was liable for the damage 
sustained ( f). So where the owner of a house demised by lease, covenanted 

shihle, and going on liis inaslcr’s business, 241. The master is liable for damage done 

rode over the plaintiff, and the defendant through the improper driving of biscuit, 

having first admitted the horse to be liis, although his servant was not. driving at the 

refused to tell his name, it was held that time of the accident, but had entrusted the 

this was sullieient. evidence to show that reins to a stranger who was riding with 

the servant was riding tin* horse with the him. Booth v. Winter, 7 C. & P. 70. 
muster's assent ; and the Court, refused to (b) Walnnd v. Elkins, 1 Starkie’s C\ 
disturb a \erdict. for the plaintiff. Good- 272. W here one of several proprietors of 

man v. Ken nett, 1 bl. & It. 211 . a stage-coach was driving when the ucci- 

(//) See M it rnio nus x.Criekett , 1 East, dent happened, it was held that, all were, 

JOli. Bowcher v.NoidsIrom, J Taunt. «i(i 8 . liable for his negligence, although the 

(r) Kingston v. Booth , Skiun. 228. plaintiff might peril ups have been entitled 

Middleton v. Fowler, 1 Salk. 282. Hut to sue the one who drove, in trespass, 

if the master order his servant to do an net, Morel on v. Hordern , 4 B. & C. 223. 

in the doing of which a. trespass is flit* (r) It is required to In; done, under the 
necessary, or even the natural consequence, st.. f>0 Geo. 3, o. 48, s. 7. liarford v. 
the master is liable even in trespass. G re- Nelson , 1 B. & Ad. .71 1. 

(ton/ v. Piper , K. B. after Easter Term (d) Per Best, C. J., in Hull v. Smith, 
1829. Even although the master limited 2 Bing. KiO. 

his authority, by directing the servant not (e) See Stone v. Cartwright, 6 T. R. 
to commit a trespass. 41 1 . Per Ld. Kenyon, Bush v. Steinman, 

(a) Brueker v. Fremont , (» T. It. 0.79. B. & P. 404. Hern v. Nieholh , 1 Salk. 

And see I Vo land v. Elkins , 1 Starkie’s C. 289. Junes v. Hart, 2 Salk. 441 ; 1 Bl. 

272; infra, tit. Partners ; and Fromout, Comm. 431 ; Inst. Lib. 4, tit. 5, s. 1 ; Dig. 

v. Conjilami, 2 Bing. 170, and see below, Lih. 9, tit. 3. Littledale v. Lord Lons- 

tit. Tu.ksi*ass. So where a stable-keeper dole, 2 H. B. 207. 299. In an action 

let hoiM sfor a day to draw the carriage of against A. and B. for obstructing lights, 

the hirer to Epsom, which were driven by it is sufficient to sliow that the latter, 

the servant of the stable-keeper, it. was though but a mere agent, superintended 

held thut the hitter was liable for accidents the work and gave directions. Wilson, x. 

occasioned by the postboy's negligence. Peto, 0 Moore, 47. 

Dean v. Braithwa'Ue, .7 Esp. C. 0i7, cor. (/) Bush v. Steinman , 1 B. & p. 404 . 
Lord Elleiiborough ; and see Samuel v. Matthews v. IPiwf London Waterworks 

Wright, ib. ; Smith v. Lawrence , 2 M. & 3 (.'amp. 403. And sec Flower v. Adam, 

By. 1. Goodman v. Rennet , 1 M. & P. 2 Taunt. 314. And see Weld v. Gas 
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to repair it, ami employed workmen for that purpose, the landlord, and not 
the tenant, was held to be liable for a nuisance in the house, occasioned by 
the negligence of the workmen ( g ). The principle of responsibility is, that 
the agent is the mere instrument of the defendant, and that it is incumbent 
upon him to select an agent of competent, skill and ability, and to exercise 
a control and authority over him, in order that others may not be injured (//). 
Hence, where the supposed agent acts under a paramount authority, ami 
not under that, of the supposed principal, the latter is not responsible. It 
was held that the captain of a sloop of war was not answerable for damage 
done in running down a vessel, the mischief occurring during the watch of 
the lieutenant, ami whilst he had the actual management of the vessel by 
virtue of his office and duty as lieutenant, and so acted independently of 
any authority from the captain ( i ). 

By the Pilot Act, 52 Geo. 3, c. 35), s. 30, an owner or master of a. vessel i s 
not liable for any damage occasioned by the incompetence of a pilot taken 
on board according to the provisions of the Act (//). But the pilot is liable 
for personal misconduct, although a superior officer he on board (/). But 
where damage is occasioned to another vessel, although a pilot was on 
board, it is a question of fact for the jury whether, at the time the accident 
happen, the defendant’s vessel was under the direction of a pilot (m). 

Public commissioners or their clerks, who are entrusted with the conduct 
of public works, arc not liable for the negligence of the workmen employed 


Light Company, 1 Starkie’s C. 189. 
Henley v. Mayor of Lynn , 5 Bing. 91. 
Where engineers were employed by the 
defendant, to erect a steam-engine on the 
defendant’s premises, which adjoined to 
the plaintiff’s, uml the engine exploded 
through the mismanagement of the de- 
fendant’s servant, the engineer being 
present, the action was held to be main- 
tainable'. Wilt. a v. Hague, 2 D. & It. 33. 
See Bow clier v. Nordstrom, 1 Taunt. 508; 
infra, note (/*). Where defendant hired a 
pair of horses to liis own carriage for the 
day, which were driven by the servant of 
the party letting them out., and an injury 
happened through his negligent, driving; 
held, per Abbott, L.C.J., and Littlcdale, J., 
that the hirer was not, liable in an action 
cm the case for the injury sustained ; contra 
Bailey and Idolroyd, Js. Laugher v. Poyn- 
ter, 8 1). & R. 550; 0 B. & C. 120. Semite, 
that the owner of a barge is not responsible 
for an injury occasioned by the negligence 
of a person to whom he has lent her. Scott 
v. Scott $ others, 2 Starkie’s C. 438, cor. 
Best, J., 1818. 

(g) Leslie v. Pounds, 4 Taunt. 049. 
So where the defendant employed a brick- 
layer to make a sewer, and tin; latter leav- 
ing it open, tlie plaintiff broke his leg. 
Sly y. Edgley, 0 Esp. C. 0; and see Coup - 
land v. Hardinqhum , 3 Camp. 398 : supra, 
733; 5B. &C. 559. 

(h) 1 Bl. Comm. 431. Where a man 
entrusted a loaded gun to a young mulatto 
girl, and mischief resulted from the acci- 
dental discharge of the instrument in her 
hands, he was held t.o be responsible. 
Dixon v. Bell, 1 Starkie’s C. 287. 


(i) Nicholson ' v. M mine eg, 15 East, 
384. 

(/<■) Dennett v. Martin, 7 Taunt. 258 ; 
1 Moore, 4; Holt’s C. 359. And s>r 
Fletcher v. Braddich, 2 N. 11. 182. Be- 
fore tlie atnt. a master was not discharged 
of his responsibility for the acts of Ids crew, 
although they acted under the direction of 
the pilot, who by the regulations of a sta- 
tute had the temporary management of the 
ship. Dowdier v. Nordstrom, 1 Tamil. 
508. The statutable exemption extends lo 
damage (lone by the piloted ship to others. 
Ritchie v. Do infold, 7, Taunt. 309. And 
see Carruthers v. Sydehotham, 4 M. & 8. 
77. But hot to vessels having on board 
pilots appointed for other places than those 
expressly named in tlie preamble or pur- 
view of the Act. Attorney-general 
Case, 3 Price, 302. 

(/) Start v. Clements , Peake's C. 107. 
Huggett. v. Montgomery , 2 N. R. 400. 
And see Lowe v. Cotton, 12 Mod. 472. 
477; 5 Mod. 455; Carth. 487; Salk. 17; 
Lord Raym. 050 ; where three of the 
Judges, contrary to tin; opinion of Holt, 
C. J., hold that the postmash i s were not 
liable lor the loss of exchequer hills lost by 
the default of clerks in of lice. As to tin; 
personal responsibility oroflicers,see Much- 
heath v. Haklimand , 1 T. R. 172. Unwin 
v. Wolsely, lb. 074. 

(m) Cutis v. Herbert , 3 Starkie’s C. 
12. And see lb. as to proof of a pilot’s 
appointment ; and <jii. whether the renewal 
of an appointment by sub-commissioners, 
when an appointment under the. seal of 
the Trinity House has been proved, be. 
sufficient. 

3 B 2 


Negligence 
by an 
agent* 
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by those with whom they have contracted for the execution of such works. 
In such cases, the action for negligence occasioning an injury ought to be 
brought against the contractor and his servants (»). 

Against an In an action against the defendant for not repairing his fences, it is neces- 
occupier, sa ry, in addition to evidence of the obligation to repair, and of the damage 
which has resulted from the neglect, to prove that the defendant is the 
occupier of the estate liable to the repair (o). But where the owner of a 
house is bound to repair it, he, and not the occupier, is liable for the damage 
occasioned by the neglect to repair (/>). 

Proof of Thirdly . It must be shown that damage resulted to the plaintiff {q\ a9 
damage. alleged in the declaration, from the act or omission of the defendant (r). 

Where a public nuisance has been committed by the defendant, as by 
obstructing the King’s highway, the plaintiff* cannot support a private 
action without proving, as alleged in the declaration, that he has sustained 
some special and particular damage beyond that which is suffered by other 
subjects (s) ; as by a hurt to himself or his horse, from falling into a trench 
cut in a public highway (t). 

Where the defendant had re-moored his barge across a public navigable 
creek, by means of which the plaintiff, who was navigating along the creek, 
was forced to unload his barge, and carry his goods inland at a considerable 
expense, it was held to be a special damage, sufficient to support the 
action (a). So where the plaintiff was obliged, in consequence of an 
obstruction of a public road, to carry his tithes by a longer and more incon- 
venient way (y). In such an action the proximate cause of the mischief 

(n) Hall v. Smith , 2 Bing. 150, where P. may maintain an action for an injnry 

the action was brought against cominis- to the goods by negligent driving whilst 

sioners under a lighting and paving Act, under the care of his servant. Whitting - 

for digging a ditch in a street, and leaving liam v. Bloxham , 4 C. & P. 597. The 

the same without light or guard, &c., per plaintiff was allowed to call A . in reply, to 

quod the pluintiff fell in and was injured, negative ownership in A. lb. 

&c. And see Harris v. Baker , 4 M. & S. (r) Supra , tit. Case and tit. Libel. 

27. In Sutton v. Clarke , 1 Marsh. 429, Where the plaintiff’s horse escaped 

it was held that the defendant, a trustee through a defect of the defendant’s fences 

under a turnpike Act, was not liable for an into his close, and was there killed by the 

injury occasioned by the making of a drain, falling of a haystack, it was held that the 

although he had directed it to be made in damage was not too remote to prevent the 

an improper manner, but had given the actionizing sustainable. Powell v. Salis- 

order after having taken the best advice bury, 2 Y. & J. 990. And see Avion. 1 

he could obtain. One acting for the public Vent. 264. Holbatch v. Warner , Cro. 

(gratuitously) is not liable for the negligence Jac. 665. Where by the improper act of 

of the artificer. Hall v. Smith , 2 Bing, the defendant, in throwing packs of wool 

156. out of a loft instead of using a crane, the 

(o) Cheatham v. Harrison , 4 T. R. plaintiff was deprived of his presendb of 

918. mind and ran into the danger; held, that 

(p) Payne v. Rogers, 2 II. B. 949. it was for the jury to say whether the injury 

But such an action does not lie against the was not occasioned by the wrongful act of 

inhabitants of a county for not repairing a the defendant. Woolley v. Scovell, 1 Mo. 

public bridge. Russel v. Devon , Inhab • & R. 105. 

2 T. 11. 667. ' 00 1 Inst. 56. Hubert v. Grove , 1 Esp. 

(</) It is not essential that the plaintiff C. 48. Iveson v. Moore , 1 Lord Itaym. 

should be the owner of the property ; it is 480; 12 Mod. 262; Willes, 74, n. it is 

sufiic.ient if he have the use of it for the said that the mere obstruction of the plain- 

time. Thus a gratuitous bailee of a horse tiff’s business, by merely delaying him on 

may maintain an action for negligence in the road for a short time, will not support 

not repairing a fence, which the defendant an action, the injury being but consequen- 
ts bound to repair, by means of which the tial. P. C. Paine v. Patrick, Carth. 01. 

horse is injured. Booth v. Wilson, 1 B. (t) Carth. 191. 

& A. 59. A., the supposed owner of a (u) Rose v. Miles , 4 M. & S. 101. 

shop and goods, allows P. to reside there, (t?) Hart v. Bassett , T. Jones, 156. 

and act as owner in the sale of the goods ; The Court said that the plaintiff had sus^ 
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should be stated in the declaration ; and if the remote cause alone be alleged, 
it will not be competent to the plaintiff to give the intermediate causes 
in evidence (w). 

A defendant liable in respect of damages to the plaintiff's vessel by col- 
lision, is not entitled to deduct a sum paid by an insurer in respect of the 
same damage (x). 

In an action for an injury occasioned by the negligence of another, the 
defendant may show that the damage was occasioned by mere accident, no 
blame being imputable to the defendant or his agent (?/). It is a good 
defence ( z ) to show that the injury so far arose from the negligence of the 
plaintiff himself, that he might, by ordinary care and caution, have avoided 
the injury. Thus, one who is injured by riding against an obstruction in 
a public highway, cannot recover damages if it appear that he was riding 
violently, and without ordinary care; and that with due care ho might 
have seen and avoided the obstruction (a). And although the defendant's 
negligence he the primary cause of consequential injury to the plaintiff, 
yet if the proximate and immediate cause be the unskilfulness of the plain- 
tiff, it seems that the latter will not be entitled to recover (ft). As where A, 
placed rubbish in the highway, and the dust blown from it frightened the 
horse of B., which carried him nearly in contact with a waggon, to avoid 
which B. unskilfully rode over other rubbish, and was overthrown and 
hurt(c). But where, in consequence of unskilful driving, a stage-coach was 
likely to be overtnrned, and an outside passenger, \^ith a view to his own 
safety, jumped off, and his leg was broken, it was left to the jury to say 
whether he did this rashly and without sufficient, cause, or from a reasonable 
apprehension of danger (rf). 

In an action for a nuisance to the plaintiff's real property (e), he must, in 


tained a particular damage ; for the labour 
and pains which he had been forced to take 
with his cattle and servants, by reason of 
this obstruction, might be of more value 
than the loss of a horse, which was suffi- 
cient to support an action. See also Chi- 
chester v. Lethbridge , Willes, 73. 

(w) Fitzsimmons v. Inglis , 5 Taunt. 
534. 

(a?) Yates v. Whyte , 4 Bing. N. C. 
272. 

(y) Sec Crofts v. Waterhouse , 3 Bing. 
321. Lack v. Seward, 4 C. &c P. 106. Su~ 
pra ; and where the plaintiff’s case rests on 
a mere presumption of negligence from the 
defendant’s coach breaking down, the latter 
may show that it had recently been exa- 
mined, when no defect was discovered, and 
that the coachman was a skilful driver, 
and was driving at a moderate pace* 
Christie v. Griggs, 2 Camp. 81 

( 2 ) As to the proper plea for admitting 
evidence of any particular defence, see 
above, tit. Case, and the rules of H. T. 
3 & 4 W. 4, below, tit. Rules. As to the 
competency of witnesses for the defendant, 
see Vol. I, p. 125. 

(a) Butterfield v. Forrester , 11 East, 
60. Chaplin v. Howes, 3 C. Sc P. 554. 
Although the defendant be guilty of negli- 
gence, yet if the plaintiff might by ordinary 
care have avoided the consequences, and 


did not, he is to be regarded as the author 
of his own wrong ; per Parke, B., in Bridge 
v. The Grand Junction Railway Co., 3 
M. & W. 244. Williams v. Holland, 10 
Bing. 112; 6 C. & P. 23. So in the case 
of running down a ship. A plaintiff, how- 
ever, may recover although he might have 
prevented the collision, provided he was in 
no degree in fault in not endeavouring to 
prevent it. Ventiall v. Ganner, 1 C. & M. 
21 . 

(ft) 2 Taunt. 314. 

(c) Flower v. Adam, 2 Taunt. 314. 

(d) Jones v. Boyce , 1 Starkie’s C. 493, 
cor. Ld. Ellenborough, C. J.; the jury 
found for the plaintiff, damages 400 1 . And 
see Cruden v. Fentham, 2 Esp. C. 085. 
Williams v. Holland, 0 C. & P. 24; 10 
Bing 112. Woolf v. Beard, 8 C. & P. 373. 
And see above. 

(e) In general, case lies for an injury to 
the house or land of another ; as for build- 
ing a house which overhangs the land of 
another, and causes the rain to fall upon 
it and injure it. (See Penruddock's Case, 
5 Rep. 100. Boiory v. Pope, 1 Leon. 
168; Cro. Eliz. 118.) Batin's Case, 9 
Rep. 53, b. So for any injury to lands or 
houses which renders them useless, or even 
uncomfortable for the purposes of habita- 
tion, an action lies ; as tor the erection and 
use of a smith’s forge (Bradley v. Gill, 

3 B 3 
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Proof of case the matter be put in issue by proper pleas, prove, 1st, his possession (/) 

possession, () y t | !(l | 10US( > or ] liyjr | ? or bis reversionary interest^) ; or if an incorporeal 
rig] it be affected, bis title to it (A). 2dly. The act of nuisance done by the 
defendant. 3dly. The damage resulting to the plaintiff's right. 

Variance. All notions for nuisances affecting real property, whether corporeal or 
incorporeal, are local in their nature, and must be proved to have been 
committed within the county in which the action is brought (i). Ilut in 
general, unless the declaration contain a precise local description of the 

Littw. 09) ; a privy (Sh/an v. Hutchinson , 55. A plaintiff having demised a cottage 

cor. Ld. Kenyon, Hitt, after Mich. 40 Geo. without excepting mines, may maintain an 

3, cited 2 Selw. N. P. 1047); a pig-stye action on the case against one who injures 

(Ai tired's Cn.sc, 9 Hep. 50); a lime-kiln the cottage by excavating coal, although it 

(Ibid, per Wray, G. J.); a tobacco-mill be doubtful whether the injury was occa- 

{Jones v. Powell, llutt. 180). So for the sinned by getting the coal under the cot- 

eorniption of water l»v drugs, by means of tage or under adjoining land. Maine v. 

which water running through the plaintiff’s Alder son, A Bing. N. (J. 702. An action 

premises is rendered less serviceable for lies for erecting a hay-rick near the plain- 

the use of his cuttle. In a house four tiff’s house, at the extremity of the de- 

lliings arc desired: Habitatio ho minis, fondant’s land, with such gross negligence 

Meet ut to inhabitant is, access it as lundnis , that, by its spontaneous ignition, the plain- 

satubritasaeris. A t deed's Case, 0 Co. 57. tiff’s house is burnt. Vaughan v. Men- 

Where the defendant erected a stove with love, 3 Bing. N. C. 408. So where a lessee 

a chimney, for the purpose of having a fire overcharges his floor with weight, whereby 

in a saddle-room adjoining his stables, it falls into the plaintiff’s cellar below, 

which were situated behind the defendant’s Edwards v. HalUnder, 2 Leon. 93. Or 

house in Spring-Gardens, and the smoke tlie defendant builds a house overhanging 

occasioned inconvenience to the plaintiff, that of the plaintiff, whereby the rain falls 

whose house wiis also situated in Spring- upon the plaintiff’s house. Batin’s Case , 

i i arch ns, ut the distance of 40 or 50 yards 9 llep. 53, b. Ail action iB not maintain- 

iVoin t he chimney, hy injuring the furniture able in respect of the reasonable use of 

in the drawing-room, &c., it was held to be a person’s rights, although it he to the 

a nuisance. Lord. Colchester v. Ellis, cor. annoyance of another; as if a butcher or 

Abbott, 0. J. It is otherwise whore the brewer exercise bis trade in a convenient 

dehndant’H act is attended simply with place. Com. Dig. Action an the Case for 

innuirenionee to the plaintiff; as where he Nuisance, (1. Sec M. v. Cross, 2 C. & P. 

merely cuts off a prospect, from tin* house 483. M. v. Tr«//.v, M. &. M. 281. So an 

by building a wall, but does not exclude action does lie in respect of that which be- 

t be light ( Knowles v. Richardson, 2 Mod. comes a nuisance only by reason of some 

55 ; 9 Hep. 589) ; or by opening a new modern alteration made by tlie plaintiff 

window disturbs the privacy of tlie plaintiff* himself; as whore he opens a new window, 

(per Kyro, G. .1. cited by Lc Blanc, J. in consequence of which only tlie nuisance 

8 Gamp 82). The only remedy in such exists. Lawrence v. Ghee, 3 Camp. 514. 

a rase ij. to obstruct the window by a wail ( f ) If a prescriptive right be alleged, 

built, ou I lie plaintiff’s premises. Iu Street such right must be proved. (See tit. Piiis- 

\. Ti/t, well (41 (h o. 3, cited 2 Selw. N. P. scktption.) But although it was formerly 

1847), an action was brought for keeping held to lie necessary to allege a right hy 

a. number of pointers so near the plaintiff’s prescription (Boiemj v. Pope , 1 Leon. 168 ; 

house that ids family were disturbed in the Cro. Eliz. 118), it is now settled that ago 

enjoyment of it, and' prevented from sleep- neral averment of a right, as incident to 

"mg during tin* night. ; and tlie jury found the plaintiff’s possession of house or land, 

for tin* defendant, although lie adduced no is sufficient. Supra, tit. Disturbance; 

evidence. A new trial is said to have been and see the cases cited infra , note (</.) 

\i fused ; ami yet. it. seems to be difficult to (g) Vide tit. Reversion. 
distinguish between a nuisance occasioned (A) Supra , tit. Disturbance. 
by tlie. establishing a dog-kennel near a (/) Mersey and Irwell Navigation v. 
mu ifs house, and the use of u forge or mill. Douglas, 2 East, 497. Where no local 

An action will also lie against the proprie- description is alleged in an action for a 

tor yf tithes for not removing them from nuisance, the property will be presumed to 

the soil within a reasonable t ime (8 T. R. be situated in tlie county specified In the 

72), provided tlie tithe has been duly set margin ( Warren v. Webb, 1 Taunt. 379). 

out, the wheat in tlie sheaf (Sh allcross v. An averment, that the defendant suffered* 

Jowle, 13 East, 261), and hay in the cock, a water-spout to be out of repair at A., in 

after being tedded. Mayes v. Willett, the county of B., was held to be an aver- 

3 Esp. C. 31. Newman v. Morgan, 10 meat that it was situated there (Ibid.) 

East, 5. Ulancij v. Whitaker, 23 Geo. 3, The general rule is, that the venue in the 

cited Ibid. Jlallhcell v. Trap pcs, 2 Taunt. margin may aid, but cannot hurt. 
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Proof of 
an Incorpo- 
real right. 


nuisance, the local situation will be acribed to venue, and will not require Variance, 
precise proof (A). Where a declaration for damaging the plaintiff’s wlmrf 
alleged that it was situate near the river Thames, to wit, at Kingston, in 
the parish of St. Saviour, Southwark, in the county of Surrey, and it ap- 
peared in evidence that there was no such place as Kingston in that parish, 
it was held that the description might be referred to venue (/). 

The evidence to prove the right, as claimed, is either direct or presump- 
tive : direct, as where there is an express grant of a right of way. So the 
title may arise by implication of law. Where, for instance, a man con- 
veys land to another which is inaccessible except through his own lands, 
he grants, by implication of law, such a way for the enjoyment of the 
land (in). So if a man, who has built a private house on his land, sells the 
house, neither he nor any one who derives title to the adjacent land from 
him can obstruct the lights (w). 

In an action for a nuisance to an incorporeal right, as for obstructing the 
plaintiff’s lights, evidence of an uninterrupted use end enjoyment of the lights 
for the space of twenty years will raise a primd facie presumption of a legal 
title so to enjoy them (o). 


Presump- 
tive evi- 
dence. 


(k) Hamer v. Raymond, 5 Taunt. 789 ; 

1 Marsh. 3(53 ; supra, tit. Case ; and see 
tit Variance. — Venues 

(/) Hamer v. Raymond, 5 Taunt. 789. 
And sue tit. Penal Action. 

(in) Com. Dig. tit. Chimin . D. 3; 2 
Cro. 170; Mod. Ca. 4. Chichester v. Leth- 
bridge, Willes, 71. Howl an v. Ft ear son, 

8 T. It. 50. A lodger in a house lias a 
right to the use of the knocker, door-bell, 
staircase aud water-closet, in the use of 
which if the landlord obstruct him, ease 
lies. Underwood v. Thomas, 7 C. & P. 
20. It was held to he no answer under 
tlio general issue, that the water-closet 
lmd become useless before the defendant 
removed it. But evidence was admitted in 
mitigation of damages, that the plaintiff 
mid bis family were bad lodgers, ami that 
the defendant did the acts complained of in 
order to get rid of them. Ih. 

(n) Palmer v. Fletcher , 1 Lev. 122. 
One who builds a new house on his own 
land cannot recover against the owner of 
adjacent land for digging in his own land, 
per quod the wall of his house is weakened 
and falls. Wyatt v. Harrison , 3 B. & Ad. 
871 ; and see Wilde v. Minsterley , Corn. 
Dig. Action on Case for Nuisance (C.)j 

2 Roll. Ab. Trespass (I.) 1. Palmer v. 
Fletcher , 1 Sid. 167. A. being the owner 
of two adjoining houses, grants a lease of 
one to B. and then leases the other to C., 
there then being in that house certain 
windows. R. accepts a new lease from A. ; 
I), cannot alter his tenement so as to ob- 
struct C.’ s lights, although they have not 
existed for 20 years. Cmits v. Gorham , 
M. & M. 396 ; and see Riviere v. Bower , 
It. & M. 24. Swansborouyh v . Coventry , 

9 Bing. 309. Compton v. Richards, 1 
Price, 27. 

Where a body corporate is hound to dis- 
charge an obligation for the benefit of the 


public, an indictment lies for the general 
injury to the public, and an action on tire 
case for any special or particular injury to 
an individual. Mayor , #r. of Lyme Regis 
v. Henley (in error), 3 B. & Ad. 77. Al- 
though the obligation he not an immemo- 
rial one. Lb. 

Where a corporation held under a grant 
from the Crown of a borough, quay, and all 
tolls, immunities, &c., with a direction to 
repair sea-walls, ft was held that a party 
suffering loss by the walls being suffered to 
fall into decay, may maintain an action 
against the corporation for damages. 
Henley v. Mayor, $•<?. of Lyme Regis , 
5 Bing. 91. 

(o) Cottercll v. Griffiths, 4 Ksp. C. 69. 
JMrwen v. Upton, cited 2 Will. Saund. 
175, a. Lewis v. Price, cited Ih. JJougal 
v. Wilson, cited Ib. Hubert v. Graves, 
1 Esp. C. 148. Daniel x. North, 11 East, 
372. Lawrence v. Obee, 3 Camp. 514. 
Lord Guernsey v. Rodbmlges, Oil. Eq. 
11. 3 ; Com. Dig. Temps. 6 ; infra, tit. 
Prescription. — Time. Supra, tit. 
Disturbance. So a right of way will he 
presumed from an enjoyment of twenty 
years. Campbell v. Wilson, 3 East, 294. 
Keymev v. Summers, B. N.P. 74 ; 3 T. R. 
197. So, although every person is entitled 
to the benefit of the water that flows over 
his land, without diminution or alteration, 
yet an adverse right may exist, founded 
on the occupation of another; and al- 
though the stream be either diminished in 
quantity, or even corrupted in equality, 
us by means of the exercise of certain 
trades, yet if the occupation of the party 
so taking or using it has existed for so 
long a time as may raise the presumption 
of a grant, the other party, whose land is 
below, must take the stream, subject to 
such adverse right. Twenty years exclusive 
enjoyment of the water, in any particular 
3 B 4 
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Incorporeal Where there is a grant of a franchise, the exercise of the right is evidence 
right. 0 f value and extent of the right. The owner of an ancient market may, 

tivc^eW^ by evidence of the constant exercise of the right, show that he is entitled to 

donee. it, to the exclusion of any sale of marketable commodities by an inhabitant 
Markot. in his private house or shop (p). The lord of the market may determine in 
what particular place within the district it shall be held (q). 

It is no variance that the market is alleged to be held on specified days of 
the week, without the exception of days on which the holding is prohibited 
by a general statute (r). 

If the lord of a market permits part of the space in which the market is 
held to be occupied otherwise than for the sale of marketable commodities, 
to the partial exclusion of the vendors of marketable commodities, he cannot 
maintain an action for selling beyond the limits of the market, without proof 
of notice to the defendant that there was room for him in the market on the 
particular occasion (s). 

A legal title may also be presumed from a period of enjoyment short of 
. twenty years, if other circumstances render it probable that such a right has 
been acquired by grant or otherwise ; on tlie other hand, an enjoyment for 
a longer period is but presumptive evidence tending to jnrove the right; and 
the presumption may be rebutted by positive evidence to the contrary, or by 
evidence which explains the forbearance of the othefj* party to interrupt the 
enjoyment of the privilege consistently with his right to interrupt it (I). 

Thus the evidence of a title to a right of way, or to the use of lights derived 
from enjoyment by the Claimant, and the acquiescence of others, for the space 


jnunner, affords a conclusive presumption 
of the right of the party so enjoying it, de- 
rived from grant, or Act of Parliament; 
hut less than twenty years’ enjoyment mayor 
may not afford such a presumption, accord- 
ingly as it is attended with circumstances 
to support or rebut the right. Per Lord 
Elleuborougli, Beeley v. Shaw, 0 East, 
214; and see Balstonx, Bvmtead , 1 Camp. 
463. And see tit. Watercourse, Pew, 
and Prescription ; and now boo the stat. 
2 & 3 W. 4, c. 71, by which the law on 
this subject is now governed. Where a 
nuisance is of a permanent nature, an action 
lies at the suit of the reversioner, >as well as 
of the tenant in possession. Biddlesford 
v. Onslow , 3 Lev. 206. A reversioner 
cannot sue lor a mere trespass, although 
done with a view to claim a right, if the act 
during the tenaucy be not injurious to the 
reversion. J Baxter v. Taylor , 4 B. & Ad. 
72. But the reversioner may sue for an 
injury to his right, although the nuisance 
may easily be removed. Shadwell v. 
Hutchinson , M. & M, 330. A landlord 
may maintain on action against his tenant, 
in respect of anything done to destroy evi- 
dence of title. Young v, Spencer , 10 B. & 
C. 132. 

(p) Mosley , Bart, v. Walker, 7 B. 
& C. 40; and see The Prior of Dunstable's 
Case, 11 H. B. 16, a. ; 8 Co. 127; Com. 
Dig. Market , F. 2. ; Vin. Ab. tit. Market, 
Bailiffs of Tewkesbury v. Uricknell, 2 
Taunt. 133. But Semitic that the mere 


right to the franchise does not, per se, confer 
such an exclusive privilege. And semble , 
that the grantee of a new right of market 
cannot compel persons carrying on trade 
there in their shops to desert them and 
frequent the market. Ib. 

(q) Curwcn v. Salkeld , 3 East, 338; 7 
B. & C. 54. 

(r) Mosley v. Walker , 7 B. & C. 40. 
For where the law raises the exception, it 
need not be stated in pleading. Comyns v. 
Boyer , Cro. Kliz. 185. 

(f) Prince v. Lewis , 3 B. & C. SCO. 
Scats , where the defendant, at the time of 
selling marketable goods in his own house 
adjoining to the market, had a stall in the 
market which he might have used ; the jury 
finding that he had no reasonable cause for 
selling in his own house. Mosley v. Walker, 
7 B. & C. 40. 

(0 See tit. Pbbsckiption; Presump- 
tion, and supra , note (o). The same rule 
prevails in general with respect to incorpo- 
real rights, easements, and privileges claim- 
ed in the lands of another ; as in the case 
of a right of way. Campbell v. Wilson , 
3 East, 294. Keymer v. Summers , B. N. 
P. 74; 3 T. R. 157. Wood v. Veal , 5 B. 
& A. 454. In JR, v. Barr, 4 Camp. 16, 
the way liad been used for 30 years by the 
public, during a succession of tenancies, the 
owner having had notice, &c. ; Lord EJlcn- 
borough held, that it was evidence that, the 
way hod been used with his assent. But 
see Wood v« Veal, 1 B. Sc A. 454. 
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of twenty years, may be Tebutted by proof that the adjoining property was 
in the occupation of a tenant under a lease; for the landlord is not bound by 
the laches of the tenant (u). 

The right acquired, by length of enjoyment is commensurate with the 
nature and extent of the enjoyment. Thus, if the jjlaintiiF prescribe for a 
window to a maltliouse, he cannot maintain an action for erecting a wall 
by means of which his window is generally darkened, if it appear that suffi- 
cient light is still admitted for the occupation of the plaintiff’s building as a 
malthouse ( x ). But where an ancient window has been enlarged, the owner 
of the adjoining premises is not at liberty to obstruct any part of the original 
window, although the unobstructed part of the new window be larger than 
the old one(y), and although he may possess no means of reducing the new 
window to its original size. 

Secondly . The plaintiff must of course prove some act or omission ( z ) 
constituting a nuisance on the part of the defendant. The evidence to prove 
the act to have been done by the defendant, or by his authority, is of too 
obvious a nature to require comment (a). It is sufficient to prove that the 
defendant either erected the nuisance, or that being the alienee of the land 
he continued the nuisance (b), or that having erected the nuisance he let the 
premises and received rent from his tenant (c). After damages have been 
recovered for the erection of a nuisance, another action is still maintainable 
for the continuance of the same nuisance by the defendant. And where the 
plaintiff had recovered from a tenant for years, who afterwards underlet the 
premises on which the nuisance was erected, to a sub-tenant, and an action 
for the continuance of the nuisance was brought against the former tenant, 
the Court held that the action was maintainable, for the defendant had 
transferred the premises with the original WTong, and by his demise had 
affirmed the continuance of it (d) ; and the plaintiff might in such case pro- 
ceed against the sub-lessee (e) ; but in such case it has been said that notice 
to the latter is necessary (/). Where the damage has resulted from an 
omission by he defendant, as in neglecting to repair a public road, his 


(?/) Daniel v. North , 11 East, 372. 
There the lights had been used by the plain- 
tiff, and enjoyed without interruption for 
the space of twenty years, during the occu- 
pation of the opposite premises by a tenant; 
and it was held, that this did not conclude 
the landlord without knowledge of the fact. 
And see Bradbury v. Qrinsell , 2 Will. 
Saund. 175, d. e. Campbell v. Wilson, 3 
East, 294. Cooper v. Barber , 3 Taunt. 
99. And Infra , tit Prescription.— 
Presumption. — Time. 

(a?) Martin v. Goble , 1 Camp. 322. See 
the East India Company v. Vincent , 2 
Atk.83. 

(y) Chandlery . Thompson , 3 Camp. 80, 
cor. Lord Ellenborough. See Cherrington 
v. Abney , 2 Vernon, 646. Beeley v. Shaw, 
6 East, 208. 

(?) Case for non-repair of fences is 
maintainable against the occupier only. 
Cheetham v. Hampton, 4 T. R. 318. Un- 
less the owner, though not in possession, be 
bound to repair. Payne v. Rogers, 2 H. 
B. 349. 

(a) Supra, tit Agent. A landlord who 
employed workmen to do repairs in a house 


in the possession of his tenant, who was 
bound to repair, and directed the repairs, 
was held to be liable for a nuisance occa- 
sioned by the negligence of the workmen. 
Leslie v. Pounds, 4 Taunt 649 ; see tit 
N egligence. In an action for obstructing 
lights, a clerk who superintends the work 
complained of, and alone directs the work- 
men, is liable as a co-defendant. Wilson v. 
Peto, 6 Moore, 47. Proof of the employ- 
ment of an agent by A. to pull down the 
house of A., which adjoins the house of B., 
is evidence against A., in an action by B. 
against A. for injuring his house, without 
calling the agent Peyton v. Governors of 
St Thomas's Hospital, 4M.&R. 625. 

(b) Penruddock's Case, 5 Rep. 100. 

( c ) R. v. Pedley, 3 N. & M. 627; 1 Ad. 
Sc Ell. 822. 

(d) Rosewell v. Prior, Salk. 460; W. 
Jones, 272; Cro. Jac. 373. 555. 

(e) Ibid, and semble against both, for 
one was but the agent of the other in doing 
the wrong. 

(f) Penruddock's Case , 5 Co. 100; sed 
vide supra, 728. Where a notice to remove 
a nuisance had been served on the defen* 
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obligation must lie proved {<j). Where an action is brought for neglecting 
to remove tithes, it seems that it is necessary to prove a notice to the defen- 
dant of their having been set out (A). If the injury were occasioned in 
part by the negligence of the plaintiffs as well as of the defendant’s agent, 
the action is not maintainable (i). 

Where a house, in respect of which a nuisance has been committed, has 
been aliened, the alienee may maintain an action for the continuance of the 
nuisance, after request made to abate or remove the nuisance (A). And it 
should seem that proof of such request is unnecessary in order to enable the 
alienee to maintain an action against a wrong-doer, who is guilty of a con- 
tinuing nuisance, by neglecting to remove it. 

The defendant’s act must not only be detrimental, but wrongful, either in 
respect of the doing such act at all, or the doing it in an improper manner. 
An action does not lie against a man for pulling down his own house, by 
means of which the adjacent house falls for want of shoring (Z). So if a 
party build a bouse on his own land, which has previously been excavated 
to its extremity for mining purposes, he has not a right to support from the 
adjoining land of another, unless such aright can be either expressly proved 
or presumed (to). In such cases, therefore, no action lies, for no wrong is 
done by the defendant in merely using liis own. Yet even in such instances, 
if a party having a right so to use his own, do it in a wasteful, negligent, 
and improvident manner, so as to occasion greater injury to his neighbour 
than was necessary, or than would in the ordinary course of doing the work 
have been incurred, he is liable. As where the owner of the house injured 
neglects to shore it up, and the defendant by pulling down his house in a 
negligent and careless manner, enhances the risk to the plaintiffs pre- 
mises (w). 

An action docs not lie against trustees or commissioners, in respect of 


(lout's predecessor, Abbott, C. J. held that 
buying 1 been delivered on the premises to the 
occupier for the time being, it bound a sub- 
sequent occupier. Salmon v. itendey , It. 
& M. 181 ). 

(y) 1 Inst. o(», a. n. ITargr. ed. The 
action will not lie where a parish or county 
is bound to repair a highway. Russell v. 
Men of Devon, 2 T. R. (171. 

(/#) 3 Burr. 181)2. But the common law 
does not require notice to hi! given in general 
of the intention to set out tithes, either 
predial or of animals. Kemp v. File wood, 
11 East, 358; 1 Roll. Ah. 0411, tit. Dishes, 
x. pi. 1. Body v. Johnson, Somerset Sum- 
mer Assizes, ISIS, cor. Dumpier, J. cited 2 
Sel. N. P. 1052. But a special custom may 
render such a notice necessary. Butter v. 
Ilea t hi y, 9 Burr. 1891. 

(/) Hill v. Warren, 2 Starkie's C. 377, 
where the action was brought for negligence 
in taking down a party-wall, and it appeared 
that the plaintiff appointed an agent to 
superintend the work jointly with the de- 
fendant’s agent, and that both agents were 
to blame. Where a canal company being 
hound to repair the banks, brought case 
against the owner of adjoining lands for 
digging clay-pits, whereby the plaintiffs 
hanks gave way, & c.; held that it ought to 
have been presented as a question of fact to 


the jury, whether at the time of the alleged 
cause of complaint the hank was in such 
a state as the Act of Parliament required, 
und the owner of adjoining lands was enti- 
tled to expect; and not merely whether the 
falling of the bank was occasioned by the 
digging of the pits by the defendant. Staf- 
ford Canal Co. v. Halim, 0 B. 6c Cr. 
*317. 

(h) Pemuddoeh's Case, 5 Rep. 101, a; 
Willes, 583 ; Cro. J. 555 ; supra, 728. 

(l) Pey ton v. Mayor of London, 9 B. 
& C. 725. The owner of a house not 
ancient, cannot recover against, the owner 
of the adjoining land for merely, and with- 
out apparent negligence, digging away that 
land so that the house fulls in. Wyatt v. 
Harrison, 3 B. & Ad. 871. 

(m) Partridge v. Scott, 3 M. &. W. 220. 
Scmble, after a lapse of 20 years from the 
time when the owner of the adjoining land 
first knew or laid the means of knowing that 
the land had been excavated, a grant may 
be presumed. 

(«) Walters v. Pfiel, M. & M. 305. 
See Trower v. Chadwick , 3 Bing. N. C. 
334. Dodd. v. Holme, 1 Ad. & Ell. 493. 
Where a dock company was authorized 
by an Act to make a swing-bridge across 
a public highway, by the opening of which 
the public were delayed, held that a party 
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damage occasioned by them inf the execution of their powers, unless it bo 
for an excess (0), or vexatious abuse of authority ( p), or at least a careless 
and negligent exercise of their authority. 

Thirdly . It is sufficient to prove, that by reason of the nuisance the 
plaintiff cannot enjoy his right in as full and ample a manner as formerly. 
In an action for obstructing lights, it is not necessary to prove a total priva- 
tion ; it is sufficient in general to show that the plaintiff cannot (in conse- 
quence of the obstruction) enjoy the light in as free and beneficial a manner 
as before ( q ). 

So the plaintiff may prove that the stream which flows through his land 
is diminished in quantity, or that its quality has been affected, and that it 
is less wholesome for cattle, or less fit for any other purpose to which it 
may have been applied. Proof of an abridgment of the means and power 
of exercising the right is sufficient, without evidence to show that any posi- 
tive damage has resulted to the plaintiff. Thus, it is sufficient to prove an 
obstruction of a way to which the plaintiff is entitled over the defendant's 
land, without showing that any special damage lias been occasioned by the 
obstruction (r). 


seeking damages for such delay, must make 
out that it was unnecessary; if the company 
do all that can be expected of reasonable 
men, availing themselves of such means as 
they ought, tiny will not be liable. Wig- 
gins v. Haddington , 3 C. & P. 544. Where 
the plaintiff alleged liis possession of a 
dwelling-house, belonging to und supporting 
which were certain foundations of a cer- 
tain pine wall which he was then enjoy- 
ing and of right ought to enjoy, and 
then alleged the wrongful excavating by 
the defendant of his soil adjoining such 
foundation, which was thereby weakened 
and sunk, and the plaintiff’s house sup- 
ported thereon injured; held, that such 
averment amounted to an averment, not of 
property, but of an easement on such foun- 
dations ; and proof being given, and the 
evidence establishing such easement on the 
foundations of the defendant’s pine wall, 
and showing that the excavation caused 
the injury through the careless mode in 
which it was done, the action was maintain- 
able. Brawn v. Windsor, 1 Cr. & J. 
20. Where the defendants removed an 
adjoining building, on the footing of whose 
walls those of the plaintiff also in part 
rested, it was held, that having given pre- 
vious notice, the question was, whether the 
defendants had used reasonable and ordi- 
nary care in the work; and if they had, 
that they were not answerable for any 
injury which the plaintiff’s building had 
sustained. Massey v. Goyder, 4 C. & P. 
101. If A. and B. have lands contiguous, 
and after A. 1ms erected a house extending 
to the boundary of his land, B. negligently, 
unskilfully, and improperly digs his own 
soil, so that A.’s land is injured, an action 
lies. Dodd v. Holme, 1 Ad. & E. 493. 
Hat. gu. if he be bound to protect his neigh- 
bour in making the excavation without 
negligence, either in the case of a new house 
or of one 20 years old. 


( 0 ) See Leader v. Moron , 3 Wil. 401 ; 
2 III. 924. There the defendants had ex- 
ceeded their authority, by raising the pave- 
ment so high as to obstruct the pluintiif’s 
windows. Per Hay ley, J., in Boultmi v. 
Crowther, 2 B. & C. 708. Harris v. 
Baker, 4 M. & 8 . 27. 

(p) Boulton v. Crowther , 2 B. & C. 703, 
where the gravamen was that the trustees 
of a road had raised the highway so as to 
obstruct the plaintiff’s entrance. The trus- 
tees had power under the Act to improve 
the road, and the jury found that, the de- 
fendants had not acted arbitrarily, care- 
lessly or oppressively, and it was held that 
the defendants were not liable. See also 
The Plate Glass Comp. v. Meredith, 
4 T. It. 794. In Jones v. Bird, 5 B. & A. 
837, it was held that commissioners were 
liable for an act done by them in discharge 
of their authority, but it was expressly 
found that they had acted carelessly and 
negligently. 2 B. & C. 71 1 . In general, one 
who is in the exercise of a public function, 
without emolument, and which he is com- 
pellable to execute, acts without malice, 
according to the best of his skill and dili- 
gence, is not liable in respect of conse- 
quential damage arising from his act. 
Sutton v. Clarke , (i Taunt. 29. 

( 7 ) Cotterell v. Griffiths, 4 Esp. C. 67. 
Pringle v. Wemham, 7 C. & P. 377. Wells 
v. Ody, 7 C. & P. 411). It. v. Neil, 2 C. & 
P. 485. But sec Back v. Stacey, 2 C. & P. 
405; Parker v. Smith , 5 C. & P. 438. 
The merely preventing an excess in the 
use of ancient lights, beyond the extent to 
which they were formerly enjoyed, is not 
actionable. Com. Dig., Action on the Case 
for Nuisance, C. It seems that windows 
in an enlarged house, and in a different 
situation from the original one, are not 
entitled to the same privilege of protection. 
Blanchard v. Bridges, 4 Ad. fit Ell. 176. 
(r) Allen v. Ormond, 8 East, 4 . Even 
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Evidence of Where a market or fair of the defendant is held on a different day from 

damage. ^he plaintiff's, it is a question of fact for the jury, whether the former be a 
nuisance to the latter (s). 

Proof in It is not only a good defence (<) to show that the obstruction was erected 

defence. py the leave and licence of the plaintiff, but even where the licence has 
subsequently been recalled, to show that the erection was made under a 
purol licence from the plaintiff at the defendant's expense, the expenses 
not having been tendered to the defendant (m). 

But an easement in the land of another cannot (it ha9 been held) be 
created but by grant (#). 

It was held to be no defence that the window in question was to be 
deemed a nuisance under the stat. 14 G. 3, c. 78, having been built upon a 
party-wall, no conviction having taken place (y). 

The Building Act, 14 G. 3, c. 78, s. 43, which authorizes the raising of a 
party fence wall, docs not protect from liability in respect of any collateral 
damage which results, as by darkening the windows of the adjoining 
house (z), 

A window which has been completely closed up with hricHi and mortar 
for twenty years, is no longer privileged (c) ; so if a party has, by his mode 
of discontinuing the enjoyment of lights, evinced an intention lievtfr to 
resume the enjoyment, he cannot afterwards maintain an action against the 
defendant for a subsequent erection which prevents him from using his 
right, although twenty yeurs have not elapsed ( b ). 

It is no defence that the nuisance had been carried on for ten years 
before the plaintiff was possessed of his term in the premises, and that the 
noise complained of was essential to the defendant's trade (c). 

Plea in trespass, for throwing down the plaintiff’s chimnies, that they 
adjoined a highway, and in consequence of the destruction of the adjoining 
house, were in danger of falling and endangering the lives of the King’s 
subjects passing along the said highway j held that, if made out, the plea 
was a good answer to the action (d). 

An indictment lies for keeping a ruinous house adjoining to highway (<?). 

Where a trade in its nature was a nuisance, but from the place where 


although such way has been used by the 
public for more than twelve years. In the 
. case of Taylor v. Bennett , 7 C. & P. 239, 
which was an action for disturbing the 
plaintiff in the use of a well, by putting 
rubbish into it, it was held, that if the 
water was thereby rendered shallower, and 
the water made inconvenient for use, the 
plaintiff would be entitled to recover; but 
that if the effect merely were to make the 
water muddy for a time, the damage was 
too minute to sustain the action. 

{$) Yard y.Ford, 2 Saund. 172; Stat. 
H. 4, 5 & 6. A market beyond the distance 
of twenty miles non est vicinum , PI. 1. 4, 
c. 28, s.13; Com. Dig. Market , C. 2; et 
poterti esse vicinum , et infra predictos 
terminus et sum injuriosum ; but if held 
on the same day, it is said that It will be 
intended to be to the nuisance. F. N*. B. 
184, a.; 2 W. Saund. 174, n. (2). 

(0 As to the necessity for a special 
plea, see above. 

(u) Winter v. Broehoell , 8 East, 308. 


The obstruction there was a sky-light over 
the defendant’s area, which prevented the 
access of the light and air through a win- 
dow to the plaintiff's dwelliug-house. 

(r) Hetvlins v. Shippani , 5 B. & C. 221, 
where the plaintiff claimed a right to have 
a gutter or drain across the defendant's 
land; and see Co. Litt. g. n. 42 a., 8.0 a., 
169; 2 Roll. Ab. 62; Shep. Touch. 231; 
Gilb. Law. of Ev. 06. Fent iman v. Smith, 
4 East, 107, where Lord Ellenborough lays 
it down distinctly, that the title to have 
water flowing in the tunng over the plain- 
tiff’s land could not pass ny parol licence 
without deed. 

(y) Titterton v. Conyers , 1 Marsh, 140. 

(z) Wells v. Ody, 1 M. & W. 452. 

(a) Lawrence v. Obee, 3 Camp. 514. 

(b) Moore v. JRawson, 3 B.&C.332. 

(c) Elliotson v. Feetham , 2 Bing. N. C. 
134. 

(d) Dewey v. White , 1 M. & M. C. 56. 

(e) H- v. Watt, 1 Salk* 357. 



OFFICE COPY.— OFFICERS. 


749 


carried on was not such unless it occasioned more inconvenience than proof in 
before, it was held that an increase in the business, by improvements in the defence, 
mode of conducting it, did not render it indictable, unless there was an 
increase of anj||yance (/). 

Where commissioners, for the protection of lands which it was their 
duty to protect, erected a groin which had the effect of exposing adjoining 
lands to the inroads and force of the sea, it was held that they were not 
liable to make compensation to such owners, but that as against a common 
enemy they must protect themselves (g). 

A party is indictable for a public nuisance on a road, by the erection of 
building upon it, although liable to a summary conviction ( k ). 

Lord Hale, de portibus marts, holds that the question of nuisance or no 
nuisance is one of fact for the jury (i). It seems to be no defence to an 
indictment, for that which is of itself a nuisance, that some collateral 
advantage is conferred on a portion of the public ( h ). 

A plan, showing not merely the streets but supposed position of the car- 
riages, in an ^ction for negligent driving, was rejected, as too leading a 
representation of the fact in dispute (/;. 

Wl^ere, upon the accident occurring, some persons in the defendant’s 
carriage gave their address, and said, that u any damage would be paid 
for held that the address given, but not any other statement, was admis- 
sible ( m ). 


OFFICE COPY. 

An office copy is admissible in evidence in the same cause and in the 
same court ; but not in a different court, nor in a different cause in the 
same court (w). 


OFFICERS (o). 

By the stat. 7 & 8 G. 4, c. 53, which consolidates the previous statutes 
relative to the excise and customs, various provisions are made for the pro- 


s' 

8 


8? 


R. v. Watts, l M.&M. 281. 

R. v. Commrs. of Pagham Sewers , 


B.&C.365. 


(h) R. v. Gregory . 5 B. & A<1. 555. 

(i) It may however, in Borne instances, 
be a question of law arising upon the facts. 

(A) In R. v. Ward, K. B. Mich. T. 1835, 
Denman, L. C. J. observed, " If it were to 
be held, that against the disadvantage to 
the public ought to be weighed an advan- 
tage to a particular part of the public from 
the act charged as a nuisanfee, it would 
be impossible for juries to decide the case, 
and it would be|p desert the plain princi- 
ples of law." He said, that R. v. Russel , 
6 B. & C. 566, had been doubted, and pro- 
bably would, on consideration, be further 
doubted. 


(1) Beamon v. Ellice , 4 C. & P. 585. 
\m) iHd. 

(n) Per Ld. Mansfield, in Derm v. FuU 
ford , Burr. 1177. See Bumand v. Nerot , 
1 Carr. & p. 578. And see Appendix. 

(o) An election to an inferior vacates a 


superior office, if they be incompatible. 
Milward v. Thatcher , 2 T. It. 81. A con- 
viction before a recorder de facto is good; 
perBuller,J. Ib. Where by the charter 
the common clerk was bound to attend 
corporate meetings and take minutes of the 
proceedings, for neglect of which he might 
be amerced ; and he also received a salary 
which might be varied in amount, or dis- 
continued, at the pleasure of the mayor, 
aldermen and bailiffs ; held, that an aider- 
man could not hold such office, it being 
incompatible, and that the acceptance of 
tlic one vacated the other. R . v. Tizzard , 
9 B. & C. 418. Where the affidavit, on an 
application for a quo warranto, for exer- 
cising an office alleged to have been vacated 
by the acceptance of a second office incom- 
patible with the first, only stated the belief 
that he exercised the second office, but did 
not show any valid appointment thereto, 
it was held to be insufficient. R. v. Day , 
9 B. & C. 708. 
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tection of officers. Sect. 114 provides that no action shall be brought against 
any officer, or any person acting in his aid or assistance, unless a month's 
previous notice (p) in writing shall have been delivered to such officer or 
person, or left at the usual place of his abode, by the attorney or agent who 
shall intend to sue out the writ, &c., expressing the cause of action, with 
the time when and place where it arose ; and the name and place of abode 
of the person or persons in whose name such action is intended to he 
brought, and the name and place of abode of such attorney or agent.. 

Sect. 115 limits the suit to three calendar months after the cause of action 
shall have arisen, requires the venue to be laid in the proper county, enables 
the defendant to plead the general issue, and, after a verdict, &c. for the 
defendant, awards treble costs. 

Sect. 110 enables the defendant to tender amends, and to plead the tender 
in bar, if not accepted. 

Sect. 110 provides that where, on the trial of an information for the 
condemnation of any goojls seized under any Act relating to the revenue 
of excise, the Court shall certify that there was probable cause for the 
seizure, the plaintiff, on action brought, shall not be entitle^ to more than 
damages. 

The steward of a court-baron is a judicial officer, and trespass does not 
lie against him for the mistake of his bailiff in taking the goods of JJ. under 
a precept commanding him to take the goods of C. (</). 

The nomination of an officer may be without deed (/*). 


OVERSEER (*). 


See Chuhchw ahden. 

Appoint- In order to justify an appointment of overseers for a subdivision of a 
meat of, ’ parish, it should be shown that otherwise the parish could not reap the 
benefit of the statute 43 Eliz. c. 2 (/). But where a parish consisted of four 
townships, and had always, since the statute, had more than four overseers, 
it was held that each township was entitled to have separate overseers (it). 
And where the two districts of which a parish consisted, had from the 43d 


(p) The notice must, state the plaintiff's 
place of abode at the time of delivering the 
notice. Where the notice stated the plain- 
tiff’s place of abode at the time when the 
cause of action arose, but did not state his 
place of alnide at the time when notice was 
given (which was five weeks after the 
injury), the notice was held to be insuffi- 
cient. William g v. Burgess, 3 Taunt. 127. 
As to the description of the place of abode, 
vide supra, tit. Justices; and Wood 
t. Follwt ft others , 3 13. & P. 152.— 
If the notice be not proved at the trial, 
the defendant will be entitled to a ver- 
dict, and no evidence can be received.— 
See also stat. 23 Geo. 3, c. 70; 6 Geo. 4, 
c. SO, s. 108; and see tit. Justice. 

(//) Holroyd v. Breare, 2 II. & A. 473. 
It is incident to every public office, that the 
purty should be in a situation to discharge 
the duties of it. And he cannot act by 
deputy ; per Ld. Kenyon, in the matter or 
Bryant, 4 T. 11. 71G. See R. v. Ferranti, 
3J3. &A.200. 


(r) Salk. 467 ; Com. Dig., Officer, 
D. 5. 

(s) All the overseers of a parish, &c. 
constitute but one joint officer ; and a pay- 
ment by or to one, is a payment by or to 
all. R. v. Bartlett, 1 Bott. 200. But one 
of several churchwardens cannot release or 
give away the funds of the church. They 
are quasi a corporation. Cro. Ja. 234; 
Bum’s Ecc. Law, 292. They may appoint 
a bailiff. See tit. Replevin.— Church- 
wardens. Tlie Court will grant a man- 
damus to two justices to issue their war- 
rant under the 50 Geo^fO, c. 49, at the 
instanco of one of the succeeding overseers, 
although the rest refuse to concur. R. v. 
Pascoe, 2 M. & S. 343. 

( t ) R. v. Uttoxeter , 1 Doug. 346 ; Cald. 
84. Although it appear that since the year 
1048 the parish has constantly had more 
than four overseers, and though the hamlet 
part has immemorially had a constable of 
its own. Ib. 

(u) R. v. Horton , 1 T. B. 3741. 
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of Eliz. down to the 13th and 14tli C. 2, agreed to separate in the main- Appoint- 
tenance of the poor, and that separate overseers shouwr he appointed, on ment 
condition that the rateable property, whether situated in the one or the 
other district, should he rated where the occupiers resided; and, in pur- 
suance of this agreement, the districts had maintained their poor separately, 
and had separate overseers, constables, &c. ; it was held, that the evidence 
clearly showed that the parish, at the time of the agreement, could not reap 
the full benefit of the statute of Elizabeth, and that the separation was valid, 
and the appointment of overseers for the whole parish was bad (o). 

Whether or not a parish can have the benefit of the statute of Elizabeth 
is a fact which the sessions ought to find, and not merely evidence of the 
fact (w). 

The appointment of an overseer may be by parol (x). 

An order of sessions, appointing overseers for a parish, which, though 
large, is able to reap the benefit of the statute, is a nullity (y). 

Two overseers, one of whom is sole churchwarden, do not form a body 
corporate within the meaning of the statute 49 5 . 3, c. 12, s. 17, and the 
parish property does not vest in them (s). 

Where a pauper had been put in possession of a cottage 40 years ago, by 
the then existing overseers of the poor, and had continued in the parish pay, 
and the cottage had been from time to time repaired, until two years ago, 
when the pauper disposed of it to the defendant, and went away, and no act 
had been done to acquire a tenancy under the present overseers, it was held 
that they could not recover (a). 

Under the 55 Geo. 3, c. 137, it is sufficient to state goods to be the pro- 
perty “ of the overseers for the time being” (b). 

It is the duty of overseers to keep the possession of indentures of parish 
apprentices, if they come into their possession, and to deposit them in the 
parish chest ; and a presumption arises, from not being found there, that 
they are lost (c). 

In an action against an overseer for not returning the surplus arising on Action 
a distress for poor-rates, a formal demand is necessary under the statute against. 
27 G. 2, c. 20, b. 2(d). A plaintiff cannot recover against several overseers 
money lent to one without *the concurrence of the rest, unless all the rest 
have expressly promised to repay the money lent; for it is contrary to the 
duty of an overseer to borrow money for parochial purposes (e). Where 
money lias been paid by a party at the sole request of one overseer, and 
without the knowledge of the others, and no demand is made upon them 
till they are out of office, it is a question for the jury whether, under the 
special circumstances, the party ought not to be considered as having relied 
on the sole responsibility of the overseer on whose request he acted (f). 

In an action against an overseer for refusing to permit an inspection of 


(r) B. y. Walsall , 2 B. & A. 157. See 
also Lane v. Cobjiam , 7 East, 1. B. v. 
Leigh, 3 T. R. 740. 

(w) B. v. Watson , 7 East, 214. 

(x) Anon. Lofft, 434. And see B. v. 

Morris, 4 T. R. 552. B. v. Walsall , 2 B. 
& A. 557. ‘ 

(y) Peart v. Westgarth, 3 Burr. 1610 : 
Cald. 90. 

( z ) Woodcock v. Gibson, 4 B. & C. 462. 
(a) Doe v. Clarke , 14 East, 488. B. v. 

Went, Russ. & Ry, C. C. L. 859. 


(b) B. v. Went , Russ. & By. C. C. L. 
359. 

(c) B. v. Trowbridge, 8 B. & C. 96. 

(d) Simpson v. Bouth , 2 B. & C. 682. 
And an improper tender does not render 
such a demand unnecessary. Ib. 

(i e ) Massey v. Knowles, 3 Starkie’s C. 
65. 

• (/) Malkin v. Vickerstaffi, 3 B. & A. 
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the rate-book, under the statute 17 Geo. 2, c. 3, b. 2, it is necessary to show 
that a demand wll made at a reasonable time and place. Where the de- 
mand was made at a parishioner’s own house, and not at the overseer's, at 
eight o’clock in the evening, it was held that the demand was not suffi- 
cient^). Nor can the plaintiff recover unless he shows that he has been 
injured by the refusal (A). 

The right to inspect churchwardens’ and overseers’ accounts, under 
17 Geo. 2, c. 38, is not general, but a mere private right, and the applicant 
ought to show some public ground for desiring to inspect them, to entitle 
himself to the remedy by mandamus ; and it is no answer to the application 
that a penalty is imposed for refusing, which is given not as a compensa- 
tion to the party complaining, but to punish the offender, and for the relief 
of the poor (i). So a mandamus to a mayor, &c. to permit the party to have 
inspection of the records of a court leet, will be refused, unless good reason 
is assigned^'). 

Where, in an action ^gainst a guardian of the poor for having supplied 
the poor with provisions, against the statute 65 Geo. 3, c. 139, s. 6, it was 
alleged that he had the ordering and directing of the poor of one parish, 
and it appeared in evidence that he had the ordering and directing of the 
poor of that parish, and also others, united under the statute 22 Geo. 3, c. 83, 
s. 43, and that he had supplied goods to the master of the workhouse, who had 
contracted for supplying the poor at so much per head ; it was held that the 
evidence was sufficient (A). But it was held, that an overseer, who had an 
interest in coals supplied nominally by another for the use of the poor, was 
not liable without proof that they were supplied with a view to profit (Z). 
And as the statute only prohibits the supplying a workhouse or the poor of 
a parish generally, it was held that an overseer who, under an order for the 
relief of the poor, paid him part in money, and the rest, with the pauper’s 
consent, in shop goods, was not liable to a penalty (m). 

PAROL EVIDENCE. 

The great principle which regulates the admission or rejection of parol 
evidence in relation to written instruments has already been adverted to (n). 

Where written instruments are appointed, either by the immediate 
authority of law, or by the compact of parties, to be the permanent repo- 
sitories and memorials of truth, it is a matter both of principle and of policy 
to exclude any inferior evidence from being used, either as a substitute for 
such instruments, or to contradict or alter them. Of principle , because such 
instruments are in their own nature and origin entitled to a much higher 
degree of credit than that which appertains to parol evidence ; of policy , 
because it would be attended with great mischief and inconvenience if those 
instruments upon which men’s rights depended were liable to be impeached 
and contradicted by loose collateral evidence. 

Consistently with the principles already adverted to, it is a general rule 

(A) West v. Andrews , 5 B. & A. 77; 
and sec 5 B. & A. 328. 

(Z) Skinner v. Rucker , 3 B. & C. 6 : 
S. C. 4 D. & R. 628. 

(m) Procter v. Maimimring , 3 B. & A. 
145. But see Pope v. Backhouse, 2 
Moore, 186. 

(n) Yol. I. tit. Best Evidence. 


(p) Spcnceley v. Robinson , 3 B. &C. 
658. 

W lb. 

(f ) R. v. Clear, 4 B. & C. 899 ; and 6 D. 
& lly. 393. ft 

U) -#• v. Maidstone, Mayor ef 9 6 
D.& 11,334. 
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TO SUPERSEDE WRITTEN, &C. 

that oral evidence shall in no case be received as equivalent to, or os a sub- General 
stitute for, a written instrument, where the latter is required by law (o), principle, 
or to give effect to a written instrument, which is defective in any particular 
which by law is essential to its validity (y?); or to contradict , alter , or 
vary(q) a written instrument, either appointed by law, or by the compact 
of private parties, to be the appropriate and authentic memorial of the par- 
ticular facts which it recites ; for by doing so, oral testimony would be 
admitted in usurpation of a species of evidence decidedly superior in 
degree. 

But parol evidence is admissible to defeat (r) a written instrument, on the 
ground of fraud, mistake, & c. or to apply it to its proper subject-matter (s), 
or in some instances, as ancillary to such application, to explain the mean- 
ing of doubtful terms (#), or to rebut presumptions arising extrinsically. In 
these cases the parol evidence docs not usurp the place or arrogate the 
authority of written evidence, but either shows^that the instrument ought 
not to be allowed to operate at all , or is essential in order to give to the 
instrument its legal effect. 

Inasmuch as the rejection of parol evidence, where it is placed in com- 
petition with written evidence, usually arises from the consideration that to 
admit it would be to allow the weaker evidence to usurp the place of the 
stronger, and to render the most solemn, authentic, and permanent instru- 
ments of evidence which the law can devise, uncertain, inoperative, and in- 
effectual, the extent to which the principle operates, and the rules deducible 
from that principle, will, perhaps, be exhibited in the clearest point of view 
by reference to the different purposes for which parol testimony can be 
offered in relation to written instruments. Parol evidence, in general, may 
be offered for three purposes in relation to written evidence: First, in Notadmis- 
opposition to written evidence, where it is offered with a view to supersede sible to su- 
the use of written evidence, and to supply its place, or to contradict it, or to ^ r8 ^^ , u 
vary its effect, or wholly to subvert such evidence, by showing that it has no plying 
legal existence, or no legal operation in the particular case ; or secondly , it is omissions, 
offered in aid of written evidence, in order either to establish a particular 
document, or to apply it to its proper subject-matter, or to explain it ; or to 
rebut some presumption which affects it j or as secondary evidence, where the 
original is unattainable (u) ; or thirdly , it is used as original and indepen- 
dent evidence to prove a particular fact, without regard to written evidence 
of the fact, not being excluded by any rule of law. 

I. In the first place, parol evidence is never admissible to supersede the 
use of written evidence, where written proof is required by the law. 

Where the law, for reasons of policy, requires written evidence, to admit ^» 0 SU p er . 
oral testimony in its place would be to subvert the rule itself. The same sede writ, 
observation applies where the law prescribes a certain form of written evi- 
dence ; to allow a defect in the instrument to be supplied by oral evidence, 
would be, pro tanto, to dispense with the law. Hence, in general, where By supply- 
the law requires a formal written instrument (x), if the document offered in ing defect, 
evidence be defective , so that it cannot operate without collateral aid, the 
defect cannot be supplied by oral testimony. Thus, if In a will the name of 


! o) Infra , 754. 
P) Infra x 765. 
q) htfra, 757. 
r) Ittf'ra, 765. 
(*) Infra, 768. 
VOL. II. 


(0 Infra , 775. 

* ( u ) Supra , Vol. I. Written Evi- 
dence. 

(x) See the Stat. of Frauds, supra, 482. 
3 C 
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the intended devisee or legatee be omitted, or a blank be left for the descrip- 
tion of the estate, or amount of the legacy, these omissions cannot be sup- 
plied by oral testimony as to the real intention of the testator ( y ). And 
although different writings may, by internal reference, be connected toge- 
ther so as to constitute one entire instrument within the Statute of Frauds, 
yet they cannot be connected by mere oral testimony (z), neither can any 
defect in the writing be supplied by oral evidence («). 

In cases where a written document is not absolutely essential in point of 
law to give a legal operation to that which is to be proved, as it is in cases 
under the Statute of Frauds and of Wills, yet if an authentic written memo- 
rial be constituted by law, parol evidence cannot, in general, be substituted 
for it; for being appointed by law for the purpose of evidence, it must be 
considered as the best- evidence (b). Thus, in general, judgments and judi- 
cial proceedings must be proved by means of the record. The examination 
of a prisoner before a magistrate upon a charge of felony ennnot be proved 
by parol, unless it has been expressly shown that the examination was not 
taken, as the statutes require, in writing (c). 

The same principle applies where private parties have by mutual com- 
pact constituted a written document the witness of their admissions and 
intentions (<£). 

To admit oral evidence as a substitute for instruments, to which, by rea- 
son of their superior authority and permanent qualities, an exclusive weight 
and authority is given by the solemn compact of the parties, would be to 
substitute the inferior for the superior degree of evidence ; conjecture for 
fact; and presumption for the highest degree of legal authority ; loose recol- 
lection, and uncertainty of memory, for the most sure and faithful memo- 


ry) Baylis v. Attorney-general, B.N. P. 
208 ; 2 Atk. 240. Woollam v. Hearn, 7 
Ves. 211. Where the testatrix made a 

disposition in favour of Lady , and 

the will contained other provisions in fa- 
vour of Lady Jlort, and she was appointed 
a trustee in the will by the name of Dnme 
Hort, Lord Thurlow held that the blank 
could not be supplied by parol evidence. 
Hunt v. Hort, 3 Bro. C. C. 311. In 
Abbott v. Massey (3 Yes. 148), where a 

legacy was given to Mrs. G , Lord 

Loughborough referred it to the master to 
ascertain who Mrs. G. w as, who was there 
described by initial letter only. But see 
Sir P. Evans’s observations upon this case 
in his edition of Pothier, vol. ii. p. 204. 
Sec also Bay lie v. Attorney-general , 2 
Atk. 230. Where a will mentioned George 
the son of Geot'ge Gord, and also George 
the son of John Gord, a bequest to George 
the son of Gord, whs explained, by means 
of the testator’s declarations, to mean 
George the son of Gem'ge Gord . Doe v. 
Needs, 2 M. Sc W. 120. Where a blank 
was left for the Christian name, parol evi- 
dence was admitted to show who was in- 
tended. Price v. Page, 4 Ves. 080. 

(r) Supra, 483. 

(a) Snpi'a, 482. So an agreement, re- 
ferring to such parts of another instrument 
as had hcen read by one party to another, 
is not sufficient within the statute, because 


it is imperfect without parol evidence; but 
an instrument which is conformable to the 
statute may by reference include the con- 
tents of another Which is not so. Brodie 
v. St. Paul, 1 Ves. jtin. 326. Although 
parol evidence be not admissible to aid an 
imperfect instrument ( Hallidy v. Nichol- 
son, 1 Price, 404), yet where a question 
arises as to which an instrument is admis- 
sible but not decisive evidence, such parol 
evidence is admissible for the purpose of 
explanation, gee R. v. Laindon , 8 T. R. 
370. 

(b) Supra , Vol. I. tit. Best Evidence. 
The appellants having proved that the pau- 
per occupied a tenement of 10 /. per annum, 
and paid rent and taxes for it, the respon- 
dents attempted to prove by parol that the 
letting was to the pauper and two others ; 
on cross-examination it appeared that the 
letting was by a written instrument ; held 
that it was necessary to produce it. JR. v. 
Rawdon , 8 B. & C. 708. 

(c) Supra, tit. Admission. 

(d) Supra , tit. Assumpsit. Where a 
demise offered in evidence contained words 
struck out (of a printed blank form), it was 
held that the Court might look at the parts 
struck out in order to ascertain the mean- 
ing of the parties as to the remainder. 
Strickland v. Maxwell , 2 C. & M. 639; 
but sec Doe v. Pedley, 1 M. & W. 670. 
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rials which human ingenuity can devise, or the law adopt — to introduce a 
dangerous laxity and uncertainty as to all titles to property, which, instead 
of depending on certain fixed and unalterable memorials, would thus be 
made to depend upon the frail memories of witnesses, and be perpetually 
liable to be impeached by fraudulent and corrupt practices. In short, the 
great advantages which are peculiar to written evidence would he, in a 
great measure, if not entirely sacrificed (e). 

As oral evidence is inadmissible for the purpose of supplying an omission 
in an instrument where written evidence is required by law, because to 
admit it would virtually be to give to oral the superior force of written evi- 
dence, and occasion that to pass by parol which by law ought not to pass 
but by writing, it is upon the same principle inadmissible to give any effect 
to a written instrument which is void in law for inconsistency, repugnancy, 
or ambiguity in its terms ; for if a meaning could be assigned, by the aid of 
extrinsic evidence, to that which was apparently destitute of meaning, or 
if the same instrument could be made to operate in different ways, according 
to the weight^of oral evidence, it is plain that the effect and result would 
depend, not upon the terms of the instrument, but upon the force and effect 
of the oral evidence, and thus the latter would virtually be substituted for 
the former. What degree of ambiguity and uncertainty will avoid a will, 
deed, or other instrument, is a question of law. 

An important distinction has already been adverted to between ambigui- 
ties which are apparent on the face of an instrument, and those which arise 
merely extrinsically in the application of an instrument of clear and definite 
intrinsic meaning to doubtful subject-matter. An ambiguity, apparent on 
reading an instrument, is termed ambiguitas patens', that which arises 
merely upon its application, ambiguitas latens . The general rule of law is, 
that the latter species of ambiguity may be removed by means of parol evi- 
dence, the maxim being, “ Ambiguitas verborum latens verificatione supplcQur ; 
nam quod ex facto oritur ambiguum verificatione facti tollitur” (f). On the 
other hand, it is a settled rule that such evidence is inadmissible to explain 
an ambiguity apparent on the face of the instrument (g). 

By apparent ambiguity must be understood an ambiguity inherent in the 
words, and incapable of being dispelled either by any legal rules of con- 
struction applied to the instrument itself, or by evidence showing that terms 
in themselves unmeaning or unintelligible, are capable of receiving a known 
conventional meaning. The great principle on which the rule is founded is, 
that the intention of parties should be construed not by vague evidence of 
their intentions , independently of the expressions which they have thought fit 
to use, but by the expressions themselves . Now those expressions which are 
incapable of any legal construction and interpretation (A) by the rules of 
art, are either so because they are in themselves merely unintelligible, or 


(e) See Countess of Rutland's Case , 5 
Rep. 26. Haynes v. Hare , 1 H. B. 659. 
Buckler v. Millard , 2 Vent. 107. Clifton 
v. Walmesley , 6 Tr. 564 ; 3 Atk. 6 ; 1 
Wils. 34. Mease v. Mease, Cowp. 47. it 
would be inconvenient (observes Ld. Coke) 
that matters in writing, made by advice 
and on consideration, and which finally 
import the certain truth of the agreement 
of the parties, should be controlled by an 
averment of parties, to be proved by the 
uncertain testimony of slippery memory j 


and it would be dangerous to purchasers 
and all others in such cases, if such rude 
averments against matter in writing should 
be admitted. 

(/) See Lord Bacon’s Reading on the 
Statute of Uses. 

(g) Ambiguitas patens is never holpen 
by averments. Regula 25. 

(h) It is a general rule that a patent 
ambiguity is always, if possible, to be re- 
moved by construction and not by aver- 
ment. Colpoys v. Colpoys, 1 Jac. 451. 

3 6 2 
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because, being intelligible, they exhibit a plain and obvious uncertainty (*). 
In the first instance, that is, where the terms used are in themselves simply 
unintelligible to an ordinary reader, the case admits of two varieties: the 
terms, though at first sight unintelligible, may yet be capable of having a 
certain and definite meaning annexed to them by extrinsic evidence, just as 
if they are written in a foreign language, or if mercantile terms are used, 
which amongst mercantile men beaT a distinct, clear and definite meaning, 
although others do not comprehend them (k ) : they may, on the other hand, 
he capable of no distinct and definite interpretation. Now it is evident 
that to give effect to an instrument, the terms of which, though apparently 
ambiguous, are yet capable of having a distinct and definite meaning 
annexed to them, is no violation of the general principle, for in such a case 
effect is given not to any loose conjecture us to the intlbt and meaning of 
the party, independently of the expressions used, but to the expressed 
meaning; and that, on the other hand, where either the terms used are 
incapable of any certain and definite meaning, or being in themselves 
intelligible are clearly uncertnin, equally capable of different applications, 
to give any effect to them by extrinsic evidence as to the intention of the 
party, would he to make the mere intention operate independently of any 
definite expression of such intention. By apparent ambiguity, therefore, 
must he understood an inherent ambiguity, which cannot be removed either 
by the ordinary rules of legal construction, or by the application of extrinsic 
and explanatory evidence, which show that expressions primd facie unin- 
telligible, are yet capable of conveying a certain and definite meaning. 

This distinction is an immediate result from the general principles already 
specified. If an instrument which is in itself wholly devoid of meaning, 
according to the usual and ordinary rules of legal construction, or which is 
so indefinite and ambiguous as to be equally capable of several different 
constructions and applications, might have one particular definite meaning 
annexed to it by means of extrinsic oral evidence, it is plain that the oral 
evidence, and not the writing, would produce the definite effect. On the 
contrary, where the oral evidence is used to annex a definite meaning to 
the written expressions, or to point the application to this or that subject- 
matter, the oral evidence does not usurp the authority of the written in- 
strument : it is the instrument which operates ; the oral evidence does no 
more than assist its operation by assigning a definite meaning to terms 
capable of such explanation, or by pointing out and connecting them with 
the proper subject-matter. 

According to these principles, parol evidence is never admissible to ex- 
plain an ambiguity which is not raised by extrinsic facts ( l ). Thus, upon a 


(») As where an estate is left by will to 
one of the three sons of J . S. without 
specifying which. 

(A) Thus where a creditor, together with 
other creditors, agreed to certain resolu- 
tions to wutch a commission of bankrupt, 
supposed to be fraudulent, “ and to con- 
tribute in the usual way/ 1 it was held that 
parol evidence was admissible to show that 
by that expression it was meant that each 
creditor should contribute in proportion to 
his claim against the bankrupt, without 
mutual responsibility. Taylor v. Cohen, 
4 Bing. 63. So in the case of a will 
where its characters are difficult to be 


deciphered, or its language is unintelli- 
gible to an ordinary reader, the testimony 
of persons skilled in deciphering writing, 
or who understand the language, is ad- 
missible for the purpose of explanation. 
Goblet v. JSecchey , 3 Sim. 24. Masters 
v. Masters , 1 P. Wins. 421. Norman v, 
Morrell , 4 Ves, 760. So If the testator 
express himself in terms peculiar to a 
particular trade or calling. Smith v. 
Wilson, 3 B. & Ad. 728. Doe v. Watson, 
4 B. & Ad. 787. Attorney -general v. 
Plate Glass Company , 1 Aust. 30. 

(/) Doe v. Westlake, 4 B. & A. 67. 
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devise to one of the sons of J. S., who has several, evidence is not admis- 
sible to show that one in particular was meant (m) ; and the devise is void 
for uncertainty (n). 

As oral evidence is inadmissible either as a substitute for a written in- 
strument required by law, or to give effect and operation to such an instru- 
ment where ijt is defective, it follows & fortiori that it is not admissible to 
contradict, or even to vary, any instrument to which an exclusive opera- 
tion^) is given by law, whether that exclusive quality result from a 
peremptory rule of law, ot from private compact. 

Where the terms of an agreement are reduced to writing, the document 
itself, being constituted by the parties as the true and proper expositor of 
their admissions and intentions, is the only instrument of evidence in 
respect of that agrqgpnent, which the law will recognize so long as it exists, 
for the purposes of evidence ( p ). If the parties have contracted by deed, 
as the obligation under seal imports greater deliberation and more solem- 
nity than a mere written agreement which is not under seal, no evidence, 


whether oral or written, which is no 
tradict or to vary it (q). 

(to) 2 Vern. 624-6; 6 Co. 68, b.; 
2 P. Wins. 137; infra, 763; 47 Ed. 3, 
16, b. In Harris v. Bishop of Lincoln, 

2 P. Wms. 136, where* a man limited his 
estate by will to liis own right heirs by his 
mother’s side, Ld. Macclesfield held that 
he might mean either the heir of his mo- 
ther’s father, or of his mother’s mother, 
and admitted parol evidence to prove which 
he meant ; qu. 

(») Ibid. 

(o) As to the cases in which a written 
instrument has such an operation, vid. 
infra, 785. 

(p) Supra, Assumpsit; and see Preston 
v. Merceau , 2 Bl. R. 1249. Rolleston v. 
Hibbert, 3 T, R. 406. Hodges v. Drake- 
ford, 1 N. R. 270. Pym v. Blackburn , 

3 Ves. 34. It is a general rule, that where 
an agreement has been reduced to writing, 
evidence of oral declarations, though made 
at the same time, shall not be admitted to 
contradict or to alter it. A written agree- 
ment, however, where it 1 b not under seal, 
may be altered by the addition of new 
terms by an oral agreement, which, in 
fact, constitutes a new agreement, incor- 
porating the former one; or, as has been 
seen, such an agreement may be wholly 
discharged by parol, before any breach 
has occurred, supra , p. 103; and Lord 
Milton v. Edworth, 6 Bro. P. C. 587. In 
such cases it is obvious that the evidence 
is adduced, not to vary the terms of an 
existing original agreement, but to show 
that it has been superseded or discharged. 
And in By water v. Richardson , 1 Ad, k 
Ell. 108, it was held that a written war- 
ranty of the soundness of a horse might 
be limited to 24 hours, by rules painted 
on a board at the place of sale. And 
see Jeffery v. Watson , Starkie's C. 267. 
What took place in Court previous to n 
rule being made is inadmissible, the Court 


under seal, can be admitted to con- 


can only look to the rule itself. Edwards 
v. Cooper, 5 C. & P. 277. The auc- 
tioneer’s declarations, where there are 
printed conditions, are inadmissible. Gun - 
nis v. Hr hurt, 1 II. B. 289; Powell v. 
Edmonds, 12 East. 6. Evidence of usage 
at the Navy-office is inadmissible to enlarge 
written terms. Hogg v. Snaith, 1 Taunt. 
347. .+ 

(q) Where a deed stated the purchase- 
money on the sale of land to have been 
paid, it was held that evidence was inad- 
missible to prove an agreement at the time 
that part should be satisfied by work to 
be done by the purchaser, and that the 
money had not in fact been paid. Balter 
v. Dewey, 1 B. & C. 704. Where parties 
contract by deed, assumpsit will not lie ; 
for where a man resorts to a higher secu- 
rity the law will not raise an assumpsit 
(Tmissaint v. Martinruint, 2 T. R. 100) ; 
as where a surety takes a bond from his 
principal (lb.) So a plaintiff cannot re- 
cover in indebitatus assumpsit upon an 
executed consideration, where the con- 
tract was by deed (Atty v. Parish, 1 N. 
It. 104). The only excepted case is that 
of debt for rent, which rests on peculiar 
grounds (Ilardr. 382. Warren v. Cmisett, 
8 Mod. 107 ; Com. Dig. tit: Pleader, O. 
15. Kemp v. Goodall, 1 Salk. 277). 
And where a subsequent parol agreement 
is inconsistent with a deed, the agreement 
cannot be set up against the deed (see 
the case of Leslie v. De la Torre , cited 
12 East, 683). But an action of assump- 
sit may be maintained upon an agreement 
subsequent to the making a deed of charter- 
party, the parol contract not being incon- 
sistent with the contract by deed ( White 
v. Parkins , 12 East, 578). Where the 
obligor of a respondentia bond promised, 
by indorsement upon it, to pay the amount 
to any assignee, it was held that an as- 
bed 
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Not admit- Where A, agreed to take B . into partnership as an attorney, no time being 
siilato mentioned, it was held that the partnership commenced from the time of 
* the agreement, and that evidence was inadmissible to show that the agree- 
ment was not to take effect until B,, who was not then an attorney, should 
be admitted (r). 

Extend or Where the issue was on the plea of plenk administravit , evidence that the 
limit terms defendant, upon executing a bond of submission to arbitration, had agreed 
menu to P a y w hat should be awarded to be due, was rejected, us being either 
contradictory of or in addition to the agreement in the bond ($). So, oral 
evidence is not admissible to show that a bond, conditioned for the payment 
of money to the wife fh case she survived, was intended in lieu of dower (f). 
Nor is such evidence admissible to show that a clause of redemption was 
omitted in an annuity-deed, lest it should render the tragp&ction usurious (u). 
So, although it is an established rule that a party may aver another con- 
sideration which is consistent with the consideration expressed, no averment 
can he made contrary to that which is expressed in the deed (v). 

Where the conveyance is mentioned to he in consideration of love and 
affection, as also for other considerations, proof may be given of any other, 
for this is consistent with the terms of the deed (to). But if one specific 
consideration be alone mentioned in the deed, no proof can be given of any 
other, for this would be contrary to the deed ; for where the deed says it is 
in consideration of such a particular thing, it imports the whole considera- 
tion, and negatives any other (x). The case where no consideration is 
expressed in the deed, is, according to Lord llardwicke, a middle case ; and 
he held the proof of a valuable consideration in such a ease was admissi- 
ble (y). But in general, as will be seen, evidence as to the real consideration 
is in all cases admissible with a view to prove fraud (c). 

Where A. granted an annuity for bis own life to 2L, which was secured by 


signee might maintain indebitatus assvmp- 
sit. Fenner v. Mears , 2 Bl. 12(H); but 
this was doubted by Lord ■ Kenyon, in 
Johnson v. Collins , 1 East, 104, and by 
Bay ley, J., in White v. Parkins , 12 East, 
582. 

(r) Williams v. Jones, 5 B. k C. 109; 
and see Boydell v. Drummond , 13 East, 
142. 

. (s) Pearson v. Henry , 5 T. It. 6: the 
evidence was rejected at the trial; and 
upon motion for a new trial the propriety 
of the rejection was not disputed. 1 Bro. 
C. C. 54. 03. And see the Observations 
of Biockatone, J., in Preston v. Merceau , 
Bl 1250 ; aiM infra* 

(t) See Mascall v. Mascall , 1 Ves. 323; 
and infi'a, 762, note (/). 

(a) Ld . Irnham v. Child, 1 Bro. C. C. 
1)2. Ld. Portmore v. Morris , 2 Bro. C. C. 
219. Hare v. Skeanvood, 3 Bro. C. C. 
108 ; 1 Ves. J. 241. But where a man and 
woman, being about to marry, conveyed 
their lands to trustees, in trust, to dispose 
of the rents as the wife, without the con- 
sent of the husband, should appoint ; not- 
withstanding which the husband received 
the rents during his life, and the wife after 
his death filed a bill in equity for an ac- 
count | the Court admitted parol evidence 


to prove, that before the settlement was 
made, the. husband and wife agreed that 
the premises should be in trust for them 
during their joint lives, and that they were 
settled otherwise merely to protect them 
from sequestration by Cromwell ; and on 
that ground relieved against a covenant in 
the settlement, by which the trustees were 
bound to pay the rents as the wife should 
appoint. Harvey v. Harvey , 2 Ch. C. 
180 ; Fitz. 213. But where articles were 
reduced to writing, and signed by the par- 
ties, and afterwards drawn up at length, 
and executed, Reynolds, B. held that the 
articles could not be restrained by the me- 
morandum, there being no reference from 
the articles to the memorandum. Lloyd 
v. W r ynne, 5 G. 2; 1 Ford. 136. 

(v) Mildmay's Case, 1 Rep. 176. Be* 
del Vs Case, 7 Rep. 39 ; 2 Roll. Ab. 786. 

(it) Per Lord Hardwicke, Peacock v. 
Monk, 1 Yes. 128. And see the case of 
Villert v. Beaumont, 2 Dyer, 146, a. 
Vernon’s Case , 4 Rep. 3. 

(x) Ibid. And see Green v. West mi t 
Say. 209 ; and Stratton v. Jtastall, 2 T. R, 
366. 

(y) Peacock v. Monk, 1 Yes. 128. 

(z) Infra, 765. 
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a bond and warrant of attorney, and judgment was entered, the Court would Not admis- 

not, after the death of 1 B., permit the attorney of B . to prove a parol agree- 

ment that A. should be at liberty to redeem the annuity on termisYa). tt w ’ r iitcn 

Where the agreement was, that A . for certain considerations, sSbuld have agreement, 
the produce of Boreham Meadow, it was held that he could not prove by 
parol that he was to have both the soil and produce of Millcroft and Bore- 
ham Meadow ( b ). One who executes an instrument in his own name cannot 
defeat an action by showing that he did 90 merely as agent for another (c). 

So in an action on a bond conditioned for payment absolutely, the defendant 
cannot plead an agreement that it should operate merely as an indemnity («/). 

Where a modern lease uses the term Michaelmas, evidence is inadmissible 
to show that Old Michaelmas was meant (e). 

In an action of trespass, where the defendant insists upon a release exe- 
cuted by the plaintiff, and in terms including the trespass in question, the 
plaintiff 1 cannot defeat the effect of the release by proof that the arbitrators 
who awarded the release have not taken into their consideration the par- 
ticular trespass (f). 

Upon the same principles evidence is inadmissible of a parol agreement 
prior to or contemporary with the written instrument, and which varies its 
terms; as to show that a note made payable on a day certain was to be pay- 
able upon a contingency only {g) 9 or upon some other day (4), or not until 
the death of the maker (i). 

Where a policy was on an adventure from Archangel to Leghorn, the 
defendant was not allowed to prove an agreement, previous to the signing 
of the policy, that the adventure should begin from the Downs only (4). 


(a) Haynes v. Hare , 1 II. B. 659; and 
per Ld. Tlmrlow, nothing can be added to 
a written agreement, unless there be a clear 
subsequent independent agreement vary- 
ing the former ; but not where it is matter 
passing at the same time with the written 
agreement. Rich v. Jackson , 4 Bro. C. C. 
519. Ld. Port more v. Morris , 2 Bro. 
C. C. 219. 

(b) Meres v. Ansell , 3 Wils. 275. And 
see Hope v. Atkins , 1 Price, 143. 

(c) Magee v. Atkinson , 2 M. & W. 440. 
But in an action on a written contract 
between the plaintiff and a third party, 
evidence on the part of the plaintiff is ad- 
missible to show that the coutract was in 
fact made by the third party, not on his 
own account but as the agent of the de- 
fendant. Wilson v. Hart , 7 Taunt. 295. 

(d) Mease v. Mease, Cowp. 47 ; 2 N. R. 
597. 

(e) Hoe v. Lea, 11 EaBt, 312. Where 
a written agreement stipulates that goods 
are to be taken on board forthwith, it can- 
not be shown by parol that in two days 
was meant. Simpson v. Henderson , M. & 
M. 300. 

(/) Shelling v. Farmer , Str. 646. 

(flO Dawson v. Walker , 1 Starkie’s C. 
361; I C. M. & It. 703. Where a note 
was on the face of it absolute, it was held 
that parol evidence to show that it was 
only to be paid on certain terms, which had 
not been complied with, was inadmissible. 


Moseley v. Hanford , 10 B. & C. 729. 
And sec Adamsv. Woadley, 1 M. W.374. 
It is not, it seems, competent to a party 
who appears on the face of a promissory 
note to be a principal, to show that he is 
merely a surety. Price v. Edmunds , 
10 B. & C. 578. See Fentum v. Pocock , 
5 Taunt. 192. Where a note was given by 
the defendant's wife, dum sola , expressed 
to he, u for value received by my late hus- 
band, held that it was not competent to 
the defendant to give in evidence that it 
was executed only by the wife as an indem- 
nity, being inconsistent with the terms of 
the note itself. A party, although he nmy 
show a failure of or an illegal consideration, 
cannot show that it was a different one. 
Ridout v. Bristow 6f Ux r 1 C. & J. 5231 ; 
and 1 Tyr. 84. And see Rawson v. Walker , 
1 Starkie's C. 361. 

(4) Free v. Hawkins,' 1 Moore, 28; 
7 Taurit. 278. 

(i) Woodbridge v. Spooner , 3 B. & A. 
233. Or till certain estates had been Bold, 
the defendant being the payee arid but 
a surety ; or to show that a transfer of a 
ship, which was absolute on the bill of sale, 
was intended as a security only. Robin- 
son v. M 6 Donnell, 2 B. & A. 134. 

(k) Kaimes v. Knightly , Skinn. 54. 
Vhde v. Walters, 3 Camp. 16. Weston 
v. Ernes, 1 Taunt. 115. Note, the case of 
• Kaimes v* Knightly , is cited in Bates v. 
^ Graham , 2 Salk. 444, but mis-stated. 

3 c 4 
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Not admis- Where a ship was chartered to wait Tot convoy at Portsmouth , it was held 

sil»le to that evidence could not be received of an agreement to substitute Corunna 
vflrv v 

a written for Portsmouth (/). 

agreement. In genital, where a contract has been reduced into writing, nothing which 
is not found in the writing can be considered as part of the contract (m). 

Where a contract is entered into for the sale of goods, and a bill of sale 
is afterwards executed, the bill of sale is the only evidence of the contract 
which can be received (n), and parol evidence of the agreement cannot be 
received, even although the written instrument of sale be inadmissible for 
want of a stamp (<?). 

Byaddi* The same rule applies if such parol agreement add to the terms expressed, 
tion, &c. Thus, in the case of Preston v. Merceau ( p), the landlord, in an action for 
use and occupation, under n written agreement for rent at 26 1. per annum, 
was not allowed to show, in addition , by parol evidence, that the tenant had 
also agreed to pay the ground-rent. Mr. J. Blaekstone is said in that case 
to have observed, that although the Court could neither alter the rent, nor 
the terms which were expressed in the agreement, yet that with respect to 
collateral matters it might be different ; the plaintiff might show who was 
to put the bouse into repair, or the like, concerning which nothing was said. 
The question, how far collateral matter may be proved by parol, will be 
considered hereafter (q ) ; at present it may be observed, that to permit terms 
to be engrafted by mere parol evidence upon a written agreement, would be 
attended with all the danger, laxity and inconvenience, which the general 
ride is calculated to exclude ; for an agreement might by such additional 
terms be as effectually altered as if the very terms of the agreement had 
been changed by the operation of parol evidence. 

Where an agreement specifies only the rent and the term, but is silent 
as to repairs, it is obvious that sucli an agreement may be as com- 
pletely varied by proof of an additional stipulation that the landlord 
should lay out a specific sum in alterations, as by evidence that the 
rent shall be diminished, without any stipulation as to repairs. Cases 
in which the additional terms constitute in fact a new agreement, 
incorporating the former written terms (r), or continuing the former cori- 


(I) Leslie v. l)e la Torre , cited 12 East, 
683. Note, that the cliarter-party was 
under mil. 

(ro) P. C. in Kain v. Old , 2B.&C, 
634. Note , that the first agreement was 
in writing, but void for not reciting the 
certificate of the ship’s registry. And see 
Meyer v. Everett , 4 Camp. 22. Gardner 
v. Gray , 4 Camp. 144. Powell v. Ed* 
monds, 12 East, 6. Hope v. Atkins, 
1 Price, 143. Pickering v. Homing , 
4 Taunt. 779 ; and Countess of Rutland's 
Case , supra. And tit. Wakhanty. 

(n)ULano v. Neale, 2 Starkie’s C. 106. 
The previous contract there was for a ship, 
40 tons of iron kintloge, See . ; the bill of 
sale was of a ship, together with all stores, 
See. in the usual form, and silent as to kint- 
lage ; and held that the vendee could not 
recover for non-delivery of the kintlage. 

(«) Per Ld. Kenyon, in Rolleston v. 
Hibbert , 4 T. R. 413. And see Hrakqford 
v. Hodges, 1 N. R. 270; where it was 


held, that if a parol warranty or agreement 
to assign be reduced to writing, and the 
assignment be afterwards legally executed, 
the warranty cannot be proved by parol. 

(p) Preston v. Merceau, 2 Bl. 1249. 
So in Rich v. Jackson, 4 Bro. C. C. 615, 
where an agreement specified the rent and 
the term, but was silent as to taxes, the 
Court refused to receive parol evidence on 
the part of the lessor, that previous to the 
drawing up of the memorandum it had 
been agreed and understood by the parties 
that the rent was to be paid dear of all 
taxes. 

( q ) Infra , 781, 787, &c. 

(r) Where one written instrument refers 
to another, from which it requires explana- 
tion, with sufficient certainty, the latter is 
virtually incorporated with the former, and 
may be said to give effect to it. But it is 
a general rule of law, that an instrument 
properly attested, in order to incorporate 
another instrument not attested, must de- 
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tract («), or amount to a substantive collateral agreement (t) ; those also, To vary, 
where certain terms are engrafted upon an agreement, which is silent on 
the point, by some known custom, or general understanding (u) ; and termB# 
lastly, those where the instrument offered as evidence to prove a collateral 
fact, has, in the particular instance, no exclusive operation (#), fall, as will 
be seen, under a different consideration. 

At present, assuming the particular instrument to be that which the 
parties have agreed upon as the evidence of their intentions in respect of 
the particular transaction, the only question is, whether the parol evidence, 
which is adduced to superadd something to the written agreement, does not 
vary that agreement ; if it does, it is inadmissible. 

Where the conditions of sale described only the number and kind of 
timber-trees to be sold by lot, but said nothing as to the weight of the 
timber, the defendant, in an action for not completing his purchase accord- 
ing to the conditions, was not permitted to prove that the auctioneer had, 
at the sale, warranted the timber to amount to a certain weight ; for if that 
representation induced him to become the purchaser, he ought to have had 
it reduced to writing at the time (y). Lord Ellenborough, in that case, 
observed, that if such evidence were admissible, in what instance might not 
a party, by parol testimony, superadd any term to a written agreement ? 
which would be setting aside all written contracts, and rendering them of 
no effect. In such cases it is to be presumed that the parties, in expressing 
their intention, have expressed the whole of it, subject to those incidents 
and consequences which the law annexes to the terms which they have 
used. 

Where no date is inserted in a deed, date is construed to mean delivery ; 
but where a date is given; and an act is to be done at a certain time from 
the date, the party bound cannot allege a different time of delivery (z). 

Where a written agreement for the sale of goods is silent as to the time 
of delivery, the law implies a contract to deliver them within a reasonable 
time, to be judged of according to the circumstances. In such a case evi- 
dence is inadmissible of a contemporaneous oral contract by the purchaser 
to take them away immediately (a). 

Parol evidence is also inadmissible for the purpose of altering the legal Intention 
operation of an instrument, by evidence of an intention to that effect, which 

scribe it so as to be a manifestation of what 
the paper is which is meant to be incorpo- 
rated, in such a way that the Tourt can be 
under no mistake. Per Ld. Eldon, C. 

Smart v. Prvjean, 6 Yes. 666. 

(s) Supra , 767; and see Warren v. 

Stagy, 3 T. R. 601 ; Cuff v. Penn, 1 M. 

& S. 21 ; Lord. Milton v. Edworth , 6 Bro. 

P. C. 687. 

(0 Granville v. Buckets of Beaufort, 

1 P. Wms. 114 ; 2 Vera. 648 ; and tupra , 

767. 

(«) Infra, 7B6. 

(x) Infra, 787. 

(y) Powell v. Edmonds, 12 East, 6. And 
see Buckmaster v. Harrop, 13 Ves. 471 ; 

Shelton v. Livius , 2 C. & J. 411 ; Jlig- 
ginson v. Clowes , 16 Ves. 616; Jenkinson 
v. Pepys, cited 6 Ves. 330; Meres v. An* 
tell, 3 Wils. 276 ; Rich v. Jackson, 4 Bro. 

C. C. 616; Gunnit v. Erhart, 1 H. B. 


jugui upturn- 

289. But where, previous to the sale of a instniment. 
leasehold estate by auction, the purchaser 
promised the vendor to indemnify him 
against the covenants entered into by the 
lessee, a specific performance was decreed, 
although the termB of the sole were silent 
as to such indemnity. P ember y. Mathers, 

1 Bro. P. C. 64. 

(s) Styles v. Wardle , 4 B .AC. 908 ; 

Co. Litt. 46, b. ; Com. Dig. Fait, b.; 2 Cro. 

264; and supra, tit. Deed. Armit v. 

Breame, 2 Ld. Raym. 1076. . But wlflfe 
a lease dated Lady-day 3783, purported 
to commence on Lady-day last past , 
evidence was admitted to show that the 
lease was in fact executed after the date, 
and consequently that the term com- 
menced Lady-day 1782, not 1783. Steele 
v. Mart, 4 B. &. C. 272. 

(a) Greaves v. AtUin, 3 Camp. 426. 

Halliley v. Nicholson , 1 Price, 404. 
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ie not expressed in the instrument (b). Thus the defendant cannot be 
admitted to prove that at the time of making a promissory note it was 
agreed, that when the note became due payment should not be demanded, 
but that the note should be renewed (e). 

So also parol evidence is inadmissible to show that a bond, purporting to 
be absolute, was intended merely as an indemnity, and that the plaintiff has 
not been damnified (d ) ; or to show that the directions of a will were in- 
tended to operate in satisfaction of a bond ( c ) ; or that a bond given by the 
husband before marriage, conditioned to secure 400 1 . to the wife, in case 
she survived the husband, was given in lieu of dower (/*). 

Where a man gave a bond that his executors should, within six months 
after his death, pay 0,000 1 to trustees, in trust, to apply the interest to the 
maintenance of his natural son till he should attain the age of twenty-one, 
and then to pay him the principal, but in case he should die before the 
father, or under the age of twenty-one, then in trust over; and by his will 
directed his trustees to lay out 15,0001. in trust, to pay 200 1. a year to his 
said son till twenty-five, and then to pay him the principal, with remainder 
over if he died before that age, the Chancellor refused to admit parol evi- 
dence of declarations alleged to have been made by tlie testator, for the 
purpose of explaining the w ill, and showing it to be in satisfaction of the 
bond (</). 

Where a man conveyed his estate to certain uses, reserving to himself 
the power of changing or revoking them, and afterwards conveyed it to 
trustees, in trust, to pay his debts, and then in trust to rc-convey, it was 
held that a proof of a declaration by one of the trustees under the latter 
deed, that the party did not intend to revoke the former by the latter, was 
inadmissible (A). 

Parol evidence of the intention of the testator is in no case admissible to 
contradict the express terras of a will (i). 


( b ) In equity, however, it seems that 
parol evidence is admissible to show that 
the testator intended that specific legacies 
should be paid out of particular funds 
(Cliff v. Gibbon*, Ld. Ray m. 1524). But 
not to show that a testutor intended to 
exempt his personal estate from debts. 
See Reeva v. Newenham , 2 Ridg. 21. 85. 
44. 

(c) . Hoare v. Graham , 8 Camp. 57. 
Hogg v. Snaith , 1 Tauut. 347. Supra. 
241, 242. 

(d) Mease v. Mease , Cowp. 47, 

(e) Jeacock v. Falkener , I Bro. C. C. 
295. 

(/) Finney v, Finney , 1 Wils. 34. But 
where a man who had agreed to settle 
100 L n year on his intended wife, finding 
himself ill, made his will, and afterwards 
14k her 100 1. a year, and recovering, mar- 
ried her, Clarke, B.' held, that evidence 
was admissible to show that he intended 
her one of the annuities only. Mascall v. 
Matcall , 1 Ves. 328. 

(i y ) Jeacock v. Falkener. 1 Bro. C. C. 
295. 

(h) By Reynolds, B. and by the Chan- 
cellor and Master of the Rolls. Fitzgerald 
v. Fancomb, Fits. 207. 


(i) A testator having copyhold estates 
in North C. and South C., devises to his 
wife all his wines, &c., iu addition to the 
settlement, made her on his copyhold estate ; 
to his niece M. tlie rents and profits of his 
new inclosed freehold eow-pasturc close in 
North C. during the life of his wife ; and 
alter the decease of his wife, to two 
nephews, his furniture, &c. and all his 
copyhold estotes in North C. and South C. 
It was held, that as there was no ambiguity 
on the face of the will, or in the applica- 
tion of it, the testator having copyhold 
estates in North C. and South C. which 
answered the description, extrinsic evi- 
dence was not admissible to show that tlie 
description in the settlement included a 
freehold close, which was mistakenly enu- 
merated there as copyhold ; and that by 
all Ids copyhold estates in North C. and 
South C., this freehold passed, although 
the settlement was referred to in the will ; 
and that other documents not referred 
to were inadmissible for that purpose. 
Doe d. Brown v. Brown , 11 East, 441. A 
testator gave one of his debtors certain 
messuages, and after other legacies and 
devises gave all the rest of his estate, not 
thereby devised, to his executors, or such 
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Where a legacy was given to A . B., and in case of his death to his wife, Intention of 
and the wife after his death received the legacy, and the question at law was, ^stator^ 
whether she received the legacy in her own right, or as her husband's repre- terms of a 
sentative, it was held that evidence was inadmissible to prove that the tes- will, 
tator when he was in extremis had declared his intention to be, that the 
husband should have the interest only during the life of the wife, and that 
if she survived him she should have the principal (k). 

Where a father by his will made his three brothers, who were preshyterians, 
together with a clergyman, guardians of his children, in general terms, King, 

Chancellor, on a bill filed by the three against the clergyman, to have the 
children delivered up to them, rejected parol evidence of directions alleged 
to have been given by the testator, that the children should be educated as 
preshyterians ; and he said, that as that was not expressed in the will, parol 
evidence was no more admissible in the case of a devise of a guardianship 
than in the case of a devise of land (/). 

Oral declarations of the testator cannot be received for the purpose of 
explaining his intention (m), even where it is apparently ambiguous on the 
face of the will. Where the testator, after mentioning his wife and niece in 
his will, afterwards gave a particular estate to her for life, the Lord Chan- 
cellor refused to receive parol evidence to show which was meant (w). 

So such extrinsic evidence is inadmissible to alter the legal construction of 
words, or to effect a legal presumption arising from the construction ( o ). 

Where a legacy was given A. B. who was dead at the time, it was held, 
that evidence was not admissible to show the intent of the testator that the 
legacy should be transmissible (p). 

Where a devise was to the son of the devisor, and the heirs of his body, on 
condition that he, they, or any of them, should not aliene, discontinue, &c. ; 
parol evidence was held to be inadmissible to show the intention of the devi- ’ 
sor, that the condition should extend to the son and his heirs (g). 

So it was held to be inadmissible to show that the testator did not intend 
to pass the reversion and remainder in fee of certain settled lands, by a devise 
of all lands, tenements and hereditaments out of settlement (r). 

An estate was devised in trust to receive the profits for three years, and 
if the heiress of the devisor should marry Lord G. within that time, in trust 
for her, for life, with remainder to her children in strict settlement; and if 
the marriage should not happen, in trust for Lord F. ; the marriage did not 


of them as should act, and made that 
debtor and J. S. his executors. They both 
acted, and J. S. filed a bill against the 
debtor for a proportion of his debt ; the 
debtor offered parol evidence to show that 
the testator meant that the debt should be 
extinguished, and that he gave the attorney 
who drew the will instructions to release it, 
but that the attorney, and a counsel whose 
opinion was t&J&en, were of opinion that the 
debt would be released by implication. But 
Lord Talbot said that the cases went no 
further than to let in parol evidence to rebut 
an equity or resulting trust ; but as the re- 
siduary clause directed the property not 
before disposed of by the will to be divided 
between the executors, and as the debt in 
question had not been previously disposed 
of by the will, the evidence contradicted the 


express words of the will. Brown v. Scl- 
win , Ca. Temp. Talbot, 240 ; 7 Bac. Ab. 
337, 6th edit. 

(k) Lowfield v. Stoneham , Str. 1261. 

(0 Starke v. Starke , 3 P. Wms. 51. 
But see 2 Ves. 50. 

(m) 2 Vernon, 624. 

(n) Castleton v. Turner , 3 Atk. 258. 
Hampshire v. J Pearce 9 2 Ves. 216. 

(o) Per Ld. Talbot, 2 Bro. C. C. 82* 

( p) Maybank v. Brookes , Bro. C. C. 
84. 

(q) Cheney’s Case , 5 Co. 68. 2 Bro. C. 
C. 821. 

(r) Strode v. Falkland, , 2 Vernon, 621 ; 
but it is stated by Salkeld that the decree 
was reversed; according to Vernon, it was 
compromised. 
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take place ; and it was held that parol evidence was inadmissible of a decla- 
ration by the testator that Lord G .*\ s refusal should not disinherit his heir- 
at-law («). 

Upon a question of legal construction upon the terms of a will, whether 
the devisor gave an estate for life, or an estate in fee, Lord Holt was of 
opinion that the intention of the devisor must be collected, not from colla- 
teral matters, but from the will itself ; but the other Judges were against him, 
and their opinion was confirmed in the Exchequer Chamber (t). And in 
some other instances the Courts have taken into consideration the state and 
circumstances of the family, in order to enable them the better to construe 
the testator’s real intention as to the personal estate (m). 

Where, however, extrinsic evidence is allowed to operate so far as to give 
to the terms of a will a different construction from that which the terms 
abstractedly imply, the rule seems to be carried farther than is warranted by 
principle or analogy (x). 

Where evidence was offered of the value of an estate charged with sums 
of money payable to the sisters of the devisee, as an argument in favour of 
a particular construction, the Court of King’s Bench held that it was nuga- 
tory and inadmissible as matter of proof, although it might have been of 
great weight had the Court been called upon to make a will for the tes- 
tator (y). 

(s) Bertie v. Falkland, Salk. 231 ; Vem. lie lived there, It was held, that the intention 

833. sufficiently appeared to apply the latter 

(t) Cole v. Raiclinson , Salk. 234. See bequest to the hospitals in Canterbury. 

Due v. Fyltlcs , Cowp. 833. Doe v. Bring, And see the distinction taken by Lord Thur- 

2 M. & S. 435. Bootle v. Blundell , 1 low in Jeacock v. Falkener, 1 Bro. C. C. 

Merivale, 316. Richardson v. J Edmonds, 296. 

7 T. R. 640. Standen v. Standen , 2 Ves. (a?) See Lord Hardwicke's observations 
juii. 593. Vin. Ab. tit. Devise , Y. 2, pi. 1 0. in Blinkhome v. Feast , 2 Ves. 28. Strode 

Pepper $• Ux v. Winy eve, Bac. Ab. tit. v. Russell, 2 Vem. 624. Castleton v. 

Wills, 367, 6th edit. Turner, 3 Atk. 258. Petit v. Smith, 1 

(m) See the cases cited in the preceding P. Wms. 9. Brown v. Langley, 2 Barn, 

note ; and see Baldwin v. Karver , Cowp. 118. Brown v. Selwin, C. Teinp. Talbot, 

312; where Lord Mansfield observed, that 240. Jeacock v. Falkener, 1 Bro. C. C. 

all cases upon the construction of wills de- 296. The doctrine once prevailed that a 

pend upon the particular penning of the ■ Court might receive evidence which was 
wills themselves, and the state of the fami- inadmissible before a jury; that, however, 
lies to which they relate; and in the case of has since been denied, per Buller, J. 2 H. 
Jones v. Morgan , (cited in Lytton v. B. 522. 

Lytton, 4 Bro. Ch. 1,) the same learned (y) Doe v. Fyldes, Cowp. 833. In Oates 
Judge observed, that to construe a will the v. Brydon, 3 Burr. 1895, Ld. Mansfield 

intent is to be taken from the whole will went into an 1 inquiry as to value, in order 

together, applied to the subject-matter to to found an argument upon the result, as to 

which the will relates. Sir D. Evans, 2 the construction of a will, and in order to 

Pothicr, 212, remarks also, that Lord show that property of such small value could 

Loughborough, in quoting the opiuion of not be intended to be the subject of particu- 

Lord Mansfield, took notice of different lar limitations; but the same learned Judge 

eases lu which certain words were held to seems to have been of a different opinion 

apply to a failure of issue at a certain period, in the case of Doe v. Fyldes, just cited, 

although taking the words strictly, and con- where he concurred with the other Judges ; 

struiug them without considering the cir- and in Goodtitle v. Edmonds, 7 T. It. 635, 

cumstanccs, would have imported a general Ld. Kenyon intimated that the cate of Oates 

failure of issue. (Vide Lytton v. Lytton , v. Brydon had not been satisfactory to the 

4 Bro. Ch. 1.) In the case of Masters v. profession, and that he believed that Lord 

Masters , (1 P. W. 420,) the testator, after Mansfield had afterwards doubted whether 

bequeathing a legacy to two particular hos- he had proceeded upon substantial grounds, 

pitals in Canterbury, by his codicil be- In the case of Bengougk v. Walker , (15 

quealhed another sum “ to all and every Ves. 514,) the Master of the Rolls said, 

the hospitals As the testator had by his “You cannot refer to extrinsic evidence to 

will taken notice of two hospitals in Can- construe a will, but you may to show with 

terbury, and as it appeared in evidence that reference to what a will was made.” 
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In the late case of Doe d. Oxendon v. Sir A, Chichester (z), it was observed To vary 
by Sir V. Gibbs, that courts of law had been jealous of extrinsic evidence 
for the purpose of explaining the intention of a testator; and that he knew & Cp 
of one case only in which it is permitted, that is, where an ambiguity is 
introduced by extrinsic circumstances. 

The objection does not apply where evidence is offered not for the purpose Admissible 
of contradicting or varying the effect of a written instrument of admitted todisprove, 
authority, but where on the contrary it is offered in order to disprove the 
legal existence, or rebut the operation of the instrument. To do this, is not 
to substitute mere oral testimony for written evidence, the weaker for the 
stronger, but to show that ttic written ought to have no operation whatso- 
ever ; an object which must usually be accomplished by oral evidence. 

As a written instrument in general derives its authenticity from the aid Fraud, 
of external evidence, it may in like manner be defeated. Thus a written 
instrument may be impeached by extrinsic evidence, on the ground of fraud, 
even in the case of a record («). 

So also in the case of a private agreement oral evidence is admissible to 
prove a fraudulent omission ( h ). Where there was an agreement for a lease, 
evidence was admitted of a parol agreement that the Tent should be clear 
of all taxes, but that the plaintiff reduced the agreement to writing with- 
out mentioning that point, and that the defendant could not read (c). In 
order to impeach a will, and to show that it had been fraudulently submitted 
to a testator for his signature, parol evidence was admitted, that at the time 
of signing the will he asked whether the contents were the same with those 
of a former will, and that he was answered in the affirmative (rf). So it may 
be shown that one will was substituted for another (e). So in general it 
may be shown that fraud and imposition were practised upon a party to an 
instrument, by a fraudulent omission, or misrepresentation of the contents, 
especially if the party were illiterate (/). 

And it is a general principle of law, that where a statute makes a. deed 
void, as for a charitable or superstitious use, or where it is void at common 
law, as being contra bonos mores , the proof of invalidity may be collected 
not only from the instrument itself, but from circumstances which, though 
they do not appear on the face of the deied, may be taken into considera- 
tion (< 7 ). 

Again, in the case of all covenants to stand seised to uses, a party is at 
liberty to prove other considerations than those mentioned in the deed ( [h ). 

In the case of Filmer v. Gott (i), where the considerations mentioned in 

(z) 4 Dow. 05; infra , 774. draws the mortgage deed and omits the 

(a) B. N. P. 173. Paxton v. Popham , covenant for redemption. So where there 

9 East, 421. Doe v. Allen, 8 T. R. 147. were to be two mortgage deeds, an absolute 

JR. v. Mattingley , 2 T- R. 12. Supra , tit. one and a defeasance, it was held that the 

Fraud ; and see tit. Forgery. But such mortgagor might prove an agreement to 

evidence is not admissible to defeat a record execute the latter. Ibid, 
by showing a insure, &c. ; as that a rasure (g) Per Holroyd, J., in Doe d. Welland 
was made in a precept since it was issued, v. Hawthorn, 2 B. & A. 90. And therefore 

Dickson v. Fisher , Burr. 2207 ; and tit. a lease to trustees may be avoided by a 

Judgment, Vol. II. subsequent declaration of trust by some of 

(5) Lord Imham v. Child, I Bro. C. C. the trustees. 2 B. k A. 96. See as to super- 

92 ; 3 Atk. 389. stitious uses, 1 Ed. 0, Carey v. Abbott , 

(c) Jones v. Statham , 3 Atk. 388. 7 Ves. 490. 

Note, the agreement was executory. ( h ) Per Ld. Kenyon, 3 T. R. 475. 

(d) Doe d. Small v. Allen, 8 T. R. 147. (i) Cited by Ld. Kenyon, in R. v. Scam- 

(e) Ibid. monden, 3 T. R. 474 ; 7 Bro. P. C. 70. 

(/) 3 Atk. 389. As where a mortgagee 
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the deed were 10,0001 , and natural love and affection, the lords commis- 
sioners of the great seal directed an issue to try Aether natural love and 
affection formed any part of the consideration, the estates being worth 
30,000/. On appeal to the House of Lords, it was held that the commis- 
sioners had done right; and the jury finding that natural love and affection 
formed no part of the consideration, the deed was afterwards set aside by 
the Lord Chancellor. 

Although a party, in order to prove fraud, may adduce extrinsic evidence 
to show the inadequacy of the consideration when compared with the value 
of the estate, the party who claims under the deed cannot be admitted to 
show a consideration in support of it, different from that which is expressed. 
Upon a bill to set aside a conveyance of an estate of inheritance worth 
40/. a year, conveyed to the defendant by an infirm old man of the age of 
seventy-two, in consideration of an annuity of 20/., it was held, that the 
defendant was not at liberty to show blood and kindred to have been the 
real consideration of the conveyance, and to prove that the grantor had 
often declared that he had rather that his kinsman (one of the defendants) 
should have the estate for this annuity than any other person for a valuable 
consideration (j). 

In cases also where the public have an interest in the real nature of a 
transaction between two parties, they are not bound by the representation 
made in the private agreement, but may impeach it pro tanto , as to any 
misrepresentation ; for this misrepresentation may properly be considered 
as a species of fraud upon the public. Thus, although the private deed of 
conveyance of an estate expressed 28 /. to be the purchase-money, it was 
held, that as between two contending parishes, it was competent to one of 
them (A) to show that the real consideration was 30/., in order to establish 
a settlement under the statute (/). And, in general, extrinsic evidence is 
admissible for the purpose of avoiding a particular instrument, on the 
ground of a fraud attempted to be practised on the revenue ; as by proof 
that under the particular circumstances the instrument ought to have been 
differently stamped (m). 

Parol evidence is also, in general, admissible for the purpose of showing 
that an instrument is void on the ground of some illegality committed by 
the parties ; as that it is void for usury, or because it i9 given to secure a 
gaming debt, or founded upon some illegal consideration (»). And, in 
general, where a statute avoids an instrument which does not fully state 
the consideration on which it is founded, extrinsic evidence is admissible to 
show that the directions of the statute have not been complied with. 

Oral evidence is also admissible for the purpose of correcting a mis- 
take (o); a practice more frequent in courts of equity than of common 
law (p). In such cases, especially where recourse is had to equity for relief, 


(j) Clarkson v. Hanway Sc al,, 2 P. W. 
203. 

(A) JR. v. Scammonden, 3 T. R. 474 ; see 
also II. v. Laindon, 8 T. R, 379. R. v. 
Mattingley , 2 T. R. 12; and infra , 791. 
(/) 9 Geo. 1, c. 7, s. 5. 

(wi) Supra, 264, and infra, tit. Stamp* 

(n) An agreement, varying from the 
condition of the bond, may be pleaded, to 
show that the bond was founded on an 
illegal agreement. Greville v. A thins, 9 B. 


& C. 462. Supra, 101, 245. So that it has 
been obtained by duress , 765. 

(o) A contract, apparently usurious, may 
be shown to be legal by evidence of a cle- 
rical error. Anon . 1 Freem. 253. Booth 
v. Cooke, ib. 264. 

(p) The usual, and certainly the safer 
course, in case of a mistake, is to apply to 
a court of equity for relief, in the first in- 
stance ; but a party is not obliged to resort 
to equity for relief ; and there seems to be 
no reason why such evidence should not be 
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the extrinsic evidence is not offered to contradict a valid existing instru- 
ment; but to show, tbfot from accident or negligence the instrument in 
question has never been constituted the actual depository of the intention 
and meaning of the parties. 

Where parties covenanted to convey an estate, in trust, to raise 80,000 /. 
to pay off debts and incumbrances, with remainder over, parol evidence 
was admitted to show that it was the concurrent intention of all the parties 
to raise that sum in addition to the sum of 24,000 1 , with which the estate 
was encumbered (g). 

In cases also of marriage settlements, where mistakes have been com- 
mitted, and, in consequence, the deeds have varied from the instructions 
of the parties, they have been rectified by a court of equity (r). The same 
has also been done in instances of mercantile and other contracts (s). Where 
two persons entrust a third to draw up minutes of their intention, a mis- 
take of his may, it has been held, be relieved against ( t ). Cases of this 
nature are nearly of kin to those of fraud ; it is, in point of conscience and 
equity, an actual fraud to claim an undue benefit and advantage from a 
mere mistake, contrary to the real intention of the contracting parties. 

Where a party at the time of executing a deed pointed out a mistake, 
which the other agreed to rectify, but afterwards refused to do so, parol evi- 
dence of the fact was held to be admissible, on the ground of fraud (m). 

Such evidence ought not, for obvious reasons, to be allowed to prevail, 
unless it amount to the strongest possible proof (x). The most satisfactory 
evidence for this purpose consists of the written materials and instructions 
which were intended by the parties to be the basis and ground-plan for the 
construction of the intended instrument (y). 

Where a mistake was alleged to have been made in a settlement by an 
attorney’s clerk, the Court would not allow it to be corrected by the mere 
testimony of the attorney himself, who had received oral instructions for 
the preparation of the deeds ; nothing appearing in the hand-writing of the 
parties to show that a mistake had been committed (z). 

In general, where a written document is given in evidence as containing 


received by way of defence In a court of 
law. 

(q) Shelburne v. Inchiquin , I Bro. C. 
C. 338. The evidence, however, proved to 
be insufficient, and no more than 30,000 1, 
was ordered to be raised. The decree was 
affirmed in the House of Lords. See also 
Halter v. Paine , 1 Ves. 457. Towers v. 
Moore , 2 Vera. 98. 

(r) Bar stoic v. Kilvington, 9 Ves. 59. 
Randal v. Randal , 2 P. W. 469. 

(.v) See Henkle v. Royal Exchange As- 
surance Comp, 1 Ves. 317. Thomas v. 
Fraser , 3 Ves. jun. 399; ]0 Ves. 227. 
And see 1 Atk. 5 45. Balter v. Paine , 1 
Ves. 456. 

(0 1 Bro. C. C. 350. 

(«) Per Ld. Talbot, 1 Bro. C. C. 54. 
South Sea Co . v. Oliffle, 2 Ves. 374. Pit - 
cairne v. Ogboume , Ibid. 

(*) p er Ld. Hardwicke, in Henkle v. 
jne Royal Exchange Assurance Co 1 
818. In that case, upon a bill to rec- 
tify a mistake in a policy of insurance, the 


principal evidence consisting in the depo- 
sition of an agent of the company, who 
had transacted business for them, the Court 
held that it was not sufficiently certain to 
be relied on. Ld. Hardwicke, C. J., in that 
case observed, that the Court of Chancery 
had jurisdiction to relieve against plain 
mistakes in contracts in writing, as well as 
against fraud ; so that if reduced into writ- 
ing, contrary to the intention of the parties, 
that, on proper proof would be rectified. 
Ld. Eldon, C., in a subsequent case, ob- 
served on the looseness of this expression, 
as it left it to every Judge to say, M whe- 
ther the proof was that proper proof which 
ought to satisfy him. 1 ’ 

(y) Raker v. Paine, 1 Ves. 457. 

(z) Hardwood v. Wallis, cited 2 Ves. 
195. Hence it seems that the Court, in 
such cases, will not rely on mere parol evi- 
dence alone. And see the dictum of Sir 
Thomas Clarke to that effect, 1 Dicken- 
son, 295. And see Shergold v. Boone , 13 
Ves. 373. 376. 


To show 
mistake. 



To avoid, 
dec. 


Fraud. 


To dis- 
charge, &c. 


To give 
effect to a 
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an admission by the adversary, parol evidence is admissible to explain it, or 
to show that it originated in mistake (a). 

The principle on which evidence is received to explain mistakes in mat- 
ters of contract between private persons, does not extend to the admission 
of evidence to show that a mistake or alteration has been made in records : 
those memorials having been made and kept under the immediate authority 
of the law, and by officers in whom confidence is for that purpose reposed, 
it is to be concluded that they have been correctly made, and faithfully pre- 
served ( b ). But such evidence is admissible to show a mistake in a memo- 
rial not of record ; as a court-roll ( c ). 

Such extrinsic evidence is also admissible for the purpose of proving 
fraud. Thus, although a buyer of goods under a written contract cannot 
show a previous parol contract for the purpose of varying the terms of the 
written one, he may show by extrinsic evidence that the seller, by Borne 
fraud, prevented him from discovering a defect which he knew to exist ( d ). 

It is obvious that the general exclusive principle is also inapplicable in 
all cases where the party admits that the deed or other instrument did once 
legally exist as such, but offers extrinsic proof to show that it has been dis- 
charged by some subsequent instrument or agreement (c), or by the receiv- 
ing payment or satisfaction ( f ’). 

II. In the next place, extrinsic parol evidence is admissible generally to 
give effect to & written instrument, by establishing its authenticity, applying 
it to its proper subject-matter, and also, as ancillary to the latter object, for 
the purpose, in some instances, of explaining expressions capable of convey- 
ing a definite meaning by virtue of that explanation, and of annexing cus- 
tomary incidents ; and also, in other instances, for the purpose of removing 
presumptions arising from extrinsic facts which would otherwise obstruct 
such application. 

Whenever an instrument is not proved by mere production, it must neces- 
sarily derive its credit and authenticity from extrinsic evidence ( g ). 

In the next place, it is always necessarily a matter of extrinsic evidence 
to apply the terms of an instrument to a particular subject-matter, the exist- 
ence of which is also matter of proof. A difficulty in this case occurs, 
where, although the terms of the instrument be sufficiently definite and dis- 
tinct, the objects to which it is to be applied are not equally so, and wheta 
it is doubtful whether the description applies at all to the particular object 
pointed out by the evidence, or whether it be not equally applicable to 
several distinct objects. 

The general rule has already been adverted to, that a latent ambiguity 
(that is, an ambiguity arising from extrinsic evidence) may be removed by 


(a) Stolsten v.Jumpson, 4 Esp. C. 189; 
and see 1 T. R. 182. 

(ft) Seed v. Jackson, 1 East, 355. In 
Hall v. Wiypett, 2 Vein. 647, an entry in 
the steward's book, and parol proof by the 
foreman of the jury of copyholders, was ad- 
mitted to show that a feme covert had sur- 
rendered the whole of her copyhold estate, 
although the surrender on the roll, and ad- 
mission, were hut of a moiety. And see 
Towers v. Moore , 2 Vern. 98. Amend- 
ments in records are, in numerous instances, 
made by the Courts themselves, on proper 
application. 


(c) 1 Leon. 289. Kite v. Quentin , 4 
Co. 25. Towers v. Moore, 2 Vern. 98. 
Hill v. Wiggctt, lb. 547, and supra , 707. 
Walker v. Walker , Barnard, 215. Scriven 
on Copyholds, 378. 

( d ) Kain v. Old, 2 B. & C. 034, citing 
Pickering v. Demon, where it was so laid 
dowteby Gibbs, C. J. 

(e) Supra, tit Deed, Assumpsit ; and 
supra , 757, note (p). 

(/) Supra , Accord and Satisfac- 
tion. 

(g) Supra , Vol, I. Written Evi- 
dbnce. 
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TO APPLT &C.~ LATBET AMBIGUITY. 

extrinsic evidence. The illustration most usually given of the operation of Latent 
this rule is that of a description in a will of a devisee, or of an estate, where* ambiguity, 
it turns out that there are two persons, or two estates, of the same name 
and description. Where the testatrix devised an estate to her cousin John 
Cluer, and there were two persons, father and son, of that name, evidence 
was admitted to show that John Cluer, the son, was meant (h). 

So in Lord Cheney's case (t), it was held, that if a testator, having two 
sons of the same name of baptism, and supposing the elder, who had long 
been absent, to be dead, devise his land to his son generally, the younger son 
inay be permitted to prove the intent of the father to devise to him, and to 
show that, at the time of the devise, he thought that the other son was dead, 
or that at the time of making his will, he named his son John the younger , 
and the writer left out the addition. 

According to Lord Coke, no inconvenience can result if an averment be 
taken in such a case, for lie who sees the will by which the land is devised 
cannot be deceived by any secret averment ; when he sees the devise to the 
testator’s son generally, be ought, at his peril, to inquire which son the 
testator intended, which may easily be known by him who wrote the will, 
and by others who were privy to the intent ; and if no direct proof can be 
made of his intent, then the devise is void for uncertainty (A). 

So if a person grant bis manor of S. generally, and it appear that he has 
two manors of S. (south S. and north S.) 9 parol evidence is admissible to 
show which was intended (/). 

Where Jhe testator gave 100 1. to the four children of Mrs. Bamfield, and it 
ajipeared that she had four children by Mr. Bamfield, her latter husband, 
and two children by Mr. P. her first husband, a declaration by the tes- 
tator that he had provided for the four children of Mrs. B., but would 
give nothing to P.’s children, was admitted in evidence to show who were 
meant by the description of the four children in the will (m). 

So if a man, having two manors of the same name, levy a fine of one, 
without distinguishing which, parol evidence is admissible to show which 
was meant ( n). 

Parol evidence is admissible for the purpose of raising such an ambi- 
guity (o). And in the case of a will, &c., the declarations made by the tes- 
tator at the time of making tlje will are admissible in order to explain an 
ambiguity of this nature. 

Where the testator devised to his grand-daughter, Mary Thomas of 
Lleehloyd , and it appeared that he had a grand-daughter of the name of 
Ellenor Evans, at Lleehloyd , and a great grand-daughter, Mary Thomas, who 
lived elsewhere, evidence on the part of Ellenor Evans was admitted to 
prove, that when the will was read over to the testator, he said that there 
was a mistake in the name of the woman to whom he intended to give the 


(A) Jones v. Newsam , 1 Bl. 60. Yet if 
there be father and son of the same name, 
it is usually to be presumed that the father 
is meant by the name used simply, and 
without the addition of ‘ the youngdp 
(i) Lord Cheney's Case , 6 Rep. 58, b. 
See also Careless v. Careless , I Merivale, 
354. 

( h ) 5. Hep. 58. 

(0 Bac. El. Rule 33. 

(m) Hampshire v. Pearce, 2 Ves. 216 ; 

VOL. II. 


and note, that in the same will, the tes- 
tator haviug subsequently given 300 1, to 
the children of Mrs. B., Sir John Strange, 
the Master of the Rolls, held that the de- 
claration was inadmissible as to the 300 /., 
being contradictory of the will. 

(w) Partridge v. Stracye , Plow. 85, b. 
Mearsv. Ansell , 3 Wilson, 376. 

(o) 6 T. R. 671 ; 1 Bro. C. C. -65. 342. 
350. 


3D 
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Latent house, 1ml that there was no occasion to alter it, as the place of abode and 
ambiguity, the parish would be sufficient (p). But in the same case it was held that 
evidence was properly rejected of declarations made by the testator at other 
times previous to the making of his will, of his great regard for the defend- 
ant Mary Thomas, and of his intention to give the house to her (q). 

As an ambiguity arising from too great generality of description may be 
removed by oral evidence, which restrains and coniines, and applies that 
description to a single object, although, on the mere comparison of the terms 
with several objects, they may be equally applicable to more than one ; so 
it is a rule that a redundant and superfluous description, which is inappli- 
cable to an object well ascertained by previous or subsequent description, 
will not prevent such application. Thus, where property was given to A, 
and II. legitimate children of C. I)., it was held that A. and B. the illegiti- 
mate children of C . D. were entitled to take (r). So if a grant be made to 
Wilburn , bishop of Norwich, the name of the bishop being Richard , the 
grant will b# go6d, the intention being sufficiently clear and apparent (*). 
So if a devise be made to John, the son of J. S., and J. S. has but one son, 
whose name is James ( t ). * 

Upon the same principles, if the description in the instrument apply par- 
tially to each of two persons, but to neither of them entirely ^so that a doubt 
arises which was intended, oral evidence is admissible to remove it. For 
as an erroneous and superfluous description will not prevent the application 
of the description which in part is certain, and as a description equally 
applicable to two objects may be ascertained and fixed by externa^evidence, 
it seems to follow, that where the description, although redundant and 
partially erroneous, is still limited to two or more objects, to whom it is 
equally applicable, then the generality may be further limited by means of 
extrinsic evidence («). 

It is observable that in the case of a will, evidence for the purpose of 
giving effect to the maker’s intention, has been more liberally admitted 
than in the ease of any other instrument, and in some instances to a greater 
extent than is strictly warranted by any general principle. Some authori- 
ties on this subject have already been referred to, and others will be cited 
under the head of Wills. I t will however be proper in this place briefly to 
refer to the general principles and rules which govern this large class of 
cases, either in cqgpmon with others of a similar nature, or as peculiar to the 
class. 

First, then, evidence of the facts and circumstances in respect of which 

(p) Thomas v. Thomas , G T. It #71. be supposed to be the motive of the bounty, 

(//) Ibid, by Lawrence, J, nt the trial ; the law will not permit him to avail 

the admission of the evidence whs after- himself of it. Where the description is 

wards approved of by the Court of K. B. true in part, but not true in every particu- 

And see 8 Vin. Ab. 312, pi. 20 $ 2 Ves. lar, parol evidence is admissible provided 

216, there be enough to justify the reception of 

C r ) Standen v. Standen , 2 Ves. jun. the evidence. Millar v. Travers, 8 Bing. 

580 ; see 2 Fothier, by Sir D. Evans, 210. 248. See Careless v. Careless , 1 Meriv. 

Where a woman made a will in favour of a 384. Beaumont v. Field, supra . 

person whom she described to be her bus- (*)Uo. Litt. and Evans’s Potlder, vol. 2, 
band, and it appeared that he had another 209. fp 

wife, Arden, Master of the Rolls, held that (t) Dowsett v. Sweet , Amb. 175. Brad- 
the- disposition was void; but this was win v. Harper, Amb. 174. See also Par- 

founded not on any defect in the description, sons v. Parsons, 1 Ves. 1GG. Fonnereau v. 

but on the principle, that where a legacy is Points , 1 Bro. C. C. 472. 

given to a person in a character which he (u) See the case of Thomas v. Thomas 
has falsely assumed, and which alone can G T* R. G71, above cited. 
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the terms of a will are to he applied are necessarily admissible for the pur- 
pose of applying them in the strict and primary sense ( v ) ; and it is an in- 
veterate rule, founded on plain and obvious principles, that where the terms 
of the instrument are capable of application in their strict and primary 
acceptation, they must be applied in that sense and no other (w). But, se- 
condly, where it appears from evidence of the material facts, that the terms 
of a will are incapable of application in their strict primary acceptation, 
evidence is admissible to show that they are still capable of application in a 
secondary sense, in order so to apply them. In other words, evidence of mate- 
rial extrinsic facts and circumstances (x) is admissible simply iu aid of the 


(c) That is where such primary seiiBe 
is not limited or confined hy the rules 
of legal construction. The great principle 
is to give effect to the testator’s intention 
in the first place, and within certain limits, 
hy using the words not in their strict pri- 
mary sense, but in that which was mani- 
festly intended by the testator. See Hoyle 
v. Hamilton , 4 Ves. 437 ; 2 Eden, 196, 
n. (a), and the cases there cifcxl ; and Wig- 
ram’s Examination, &c., p. 14. And 
where the sense is not so limited and con- 
fined by the context, although the terms 
are to he applied in the first instance 
according to their primary sense and ac- 
ceptation, yet where they are, upon the 
evidence, incapable of such application, 
then, in furtherance of the same principle of 
effectuating the testator’s intention, they 
may, if capable, and within certain limits, 
he upplied in a secondary sense. Where 
however the sense in which a term is used 
is determined by the context, or by the 
testator’s own exposition of his meaning, 
the term can no longer he applied in 
evidence in a popular or secondary sense, 
for this would be to use his words in a 
sense different from that intended by the 
testator. Tims where the testator by his 
use of the word close showed that he 
meant to use it in its ordinary sense of iu- 
closure, it was held that it could not after- 
wards be applied by the aid of extrinsic 
evidence to comprehend several inclosures, 
as meaning, in the popular sense in which 
the word was used in that part of the 
country, a farm. Hoe v. Watson , 4 B. & 
Ad. 799. 

(«?) In the case of a demise of u my real 
estate,” property subject to a power will 
pass if the devisor have no real estate ; but 
if there be any recti estate on which the 
words can operate, it is otherwise. Napier 
v. Napier, 1 Sim. 28. Lewis v. Lewellyn , 
1 Turn. 104. Sugdcn ou Powers, c. v. 
s. 66 a* The word child may be applied 
by evidence to an illegitimate child, where 
an application, according to thffcBtrict 
legal meaning of the word, is of necessity 
excluded ; but if no such necessity exist, the 
word must be used in its strictly legal sense. 
Godfrey v. Davis , 6 Ves. 43. Cartwright 
v. Vawdrey, 5 Ves. 630. Swain v. Kenner » 
l Jfh I V. fit B. 469. Harris v. Lloyd , 1 
Turn. & R. 810. And see Wigrazn’s Exami- 


nation, &c., p. 10, 2d edition. Miller v. 
Travers , 8 Bing. 244; infra , tit. Will. 
A power over a personal estate will not 
pass under the words “my personal es- 
tate,” whether the testator at the time of 
making the will had apy personal estate 
or not, because the words are applicable to 
such personal estate as may possibly lie 
afterwards acquired. Andrews v. Emmett, 

2 Bro. C. C. 297. Nannock v. Horton , 
7 Ves. 391. Jones v. Tucker, 2 Mer. 533. 
Wigram’s Examination, &c. 2d ed. p. 16, 
and the cases there cited. In Dmcc v. 
Dennison, 6 Ves. 386, it was indeed held 
that, for the specific purpose of raising a 
case of election, extrinsic evidence was ad- 
missible to show that the testator by the 
words “ my personal estate,” meant per- 
sonal estate subject to a power. This case, 
however, os is observed by Mr. Wig win, 
p. 27, stands opposed to a strong current 
of authorities. In further illustration 
of the general rule above stated, the 
case of j Doe d. Richardson v. Watson, 
4 B. & Ad. 799, may be cited. The ques- 
tion was whether two closes of land passed 
under the word close, and it was held that, 
they did not; and Parke, J. oliservcd, 
“ Generally speaking, evidence may be 
given to show that the testator used the 
word close in the sense which it bore in the 
country where the property was situate, 
os denoting a farm, b$t here such evidence 
was not admissible, because it is mani- 
fest that in this will the testator used the 
word close in its ordinary sense, as denoting 
an inclosure ; for the word closes occurs in 
other parts of the will. See also Roys v, 
Williams, 3 Sim. 673. Doe d. Westlake v. 
Westlake, 4 Dow. P. C. 65. Doe v. Bower , 

3 B. & Ad. 453. Doe d. Temple-man v. 
Martin, 4 B. & Ad. 771. Lord Bacon, in 
his comment on his I3tli maxim, Non aecijd 
debent verba in demonstraiionem falsam 
quee compel: unt in limitationem veram , 
states the rule thus, “ If 1 have some land 
wherein all the demonstrations are true, 
and some wherein part of them are true 
and part false, then shall they be intended 
words of true limitation to pass only those 
lands wherein all those circumstances are 
true.” 

(a?) It seems to be a general rule that 
all facts relating to the subject and object 
of the devise, as to the possession of the 
3 d 2 


Latent 

ambiguity. 
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Iifttent construction of a will. And, thirdly, it is a general rule that not only 
1 * ^ material facts, hut also declarations made by the testator are under certain 
circumstances admissible, when necessary in order to ascertain the person 
or thing intended, that is, the object of the testaWs bounty, or the subject 
of disposition, where the terms are applicable indifferently to more than one 
person or thing (y): of the operation of this rule several instances have 
already been given. The authorities go still further : it has been held that 
difficulties arising in the application of the terms of a will from defect in 
the description of the person or thing intended, may he removed by the 
aid of extrinsic evidence, even although no part of the description be per- 
fectly correct. One of the strongest instances to this effect is the case of 
Beaumont v. Fell (z). A will was made in favour of Catherine Fardley , and 
evidence was allowed to show that Gei'trude Yardley was the person meant ; 
no such person as Catherine Earriley appearing to claim the legacy. Evi- 
dence was admitted to prove that the testator’s voice, when he made his 
will, was very loV and scarcely intelligible ; that the testator usually called 
Gertrude Yardley by the name of Gatty, which the scrivener who made the 
will might easily mistake for Katy ; and that the testator referred the 
scrivener to his wife for the name of the legatee, and she afterwards declared 
that Gertrude Yardley was the person intended. 

Where the testator gave a legacy to John and Benedict, sons of John 
Sweet, and John Sweet the father had two sons only, viz. James and Bene- 
dict, evidence was admitted to prove that the testator used to address 
James Sweet by the name of “ Jackey ”(«). Where a legacy was given in 
moieties, one to Ann, the daughter erf Mary Brad win, the other to the 
children of Mary Bradwin, another daughter of the first-named Mary Brad- 
win, and it appeared that when the will was made Ann Bradwin was dead, 
having left two children, but that Mary Bradwin tlie daughter was living, 
and single, the Master of the Iiolls held that evidence was admissible to 
explain the legacy (5). 

The apparent impossibility of reconciling upon principle the giving effect 
to a description inapplicable to any subject with the undisputed law that 
even in the case of a legacy evidence is inadmissible to fill up a blank (c), 
seems to induce the necessity of at once placing the reception of such 
evidence upon the footing of a peremptory and arbitrary exception to general 
rules and principles, and to exclude all attempts at reconciliation. In the 
case of a blank, the effect of the evidence might simply be to supply a name 
mentioned by the testator : in the case of a total misdescription, evidence is ne- 


testator or other person, the mode of 
acquisition, local situation, and distribution 
of the property, are admissible to ascertain 
the meaning of a will. See the observations 
of Parke, J., Daev. Mar tin, 4 B.&Ad. 785. 

(y) See note (w). Thus the word child 
may be construed to mean an illegitimate 
child. Gill v. Shelley , Wigrara’s Exa- 
mination, &c., p. 31 ; and see Steede v. 
Berrier , 1 Freeni. 292. 477. The words 
“ my real estate” may be shown to mean a 
power. Lewi* y. Lewcllyn , 1 Turn. 104. 
Venn v. Itoake , &B.&C. 720; Sug. on 
Powers, c. 5, as. 5, 6. And see in further 
illustration of this rule, Wigram’s Exa- 
mination, See. p, 29. Napier v. Napier, 

1 Sim. 28. Wilkinson v. Adam, I V. & 


B. 422. Beachcroft v. Beachcroft,! Mad. 
430. Bayly v. Snelham , 1 Sim. & Stu. 78. 
Woodhouslie v. JDalrymple , 2 Mer. 419. 

(z) 2 P. Wms. 141. See also Ld. Thur- 
low’s dictum in Mayhank v. Brooks , 1 
Bro. C. C. 85. And see Broum v. Langley, 
2 Barn. 18* y 

{a) Dowsett v. Sweet, Ambl. 175; and 
see 1 Bro. C. 31. 85. See also Masters v. 
Masters, 1 P. W. 421. 

(h) bradwin v. Harper , Ambl. 374. 

(c) In the case of Beaumont v. Fell, the 
Master of the Bolls, although he admitted 
the evidence, said, “ If this had been a 
grant, nay, had it been a devise of land, it 
had been void by reason of the mistake 
both of the Christian and surname.” 
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pessary not simply to supply but to substitute a description. The distinction Intent 
between a latent mistake and one which is patent is at best but technical, ambiguity, 
and it seems to be very questionable whether Lord Bacon’s rule, as to ambi- 
guities, be applicable to the case not of a double meaning but to simple 
deficiency of description ( d ). 

It has been said, that as before the statute a nuncupative will would have 
been good, the Courts might, notwithstanding the statute which required a 
will to be in writing, use extrinsic evidence as before. This is an argument 
which, carried to its full extent, would go far to repeal the statute alto- 
gether, and which is wholly at variance with several decisions on other 
branches of the Statute of Frauds. It has also been(e) urged, that the 
admission of such evidence is no violation of the statute, for this reason, 
that the names of persons having no intrinsic meaning, the will is rectified 
without any addition to the sense. Were this argument well founded, it 
woflld warrant the reception of extrinsic evidence to supply a blank. As 
the main purpose of a will is to ascertain what the testator meant to give, 
and to whom, it would certainly be singular that, under a statute requiring 
such meaning to be expressed in writing, it should be unnecessary that 
either the person or thing should be so described ; neither does the case seem 
to be properly within the scope of the principle that an ambiguity created by 
evidence may be removed by evidence (/’). There is a wide diitinction 
between evidence which raises an ambiguity by showing that the words are 
capable of several applications, and that which shows that it is incapable of 
any application either in a primary or secondary sense ; and there is an 
equally wide distinction between evidence which applies words in their 
natural sense to one of several objects, one or other of which must certainly 
have been intended, and evidence to annex a meaning to terms of themselves 
inapplicable. 

In general, where there is any doubt as to the extent of the subject de- To prove 
vised by will, or demised or sold, it is matter of extrinsic evidence to show vvhethor 
what is included under the description as parcel of it (g). The question being 

former owners, in whicli they charged 
themselves with the receipt of various 
sums of money on account of the owners, 
were admissible in evidence to show that 
particular lands had gone by the name of 
tlie Briton Ferry estate. See Goodtitle 
v. Southern , infra . So in the case of a 
written agreement to convey all those 
brickworks in the possession of A. B., parol 
evidence is admissible of what passed 
at the time of the agreement, to show 
what was intended to pass. Paddock v. 

Fradley, 2C.&J. 90. Where a fine was 
levied of twelve messuages in Chelsea, and 
it appeared that the cognisor had more 
than twelve messuages in Chelsea, parol 
evidence was admitted to’show which were 
meant. Doe v. Wilford , R. & M. 88. 

There being a devise of Trogues Farm, In 
the occupation of M., it may he shown 
that 3f. was not tenant. Goodtitle v. 

Southern, 1 M. & 8. 299. W'here a deed 
purported to grant all the coal mines 
in the lands in the occupation of widow 
K. aud son, and the grantor had not 
at that, time any lands in the occupa- 
tion of ‘toidow K. and 1 son, and the deed 
3 D 3 


(d) Sec Wigram’s Examination, &c. 98. 
136. 

(e) Roberts on the Statute of Frauds, 
16, 17. 

(/) See 1 W. Bl. 60; 7 T. R. 148; 
1 Bro. C. C. 350; Sug. Yen. 137 ; 1 Pliill. 
Ev. 531, 7th ed.; 2 Roberts on Wills, 
p. 13. 

(l g ) Doe v. Burt, 1 T. R. 701. Bullcr, 
J. said, whether parcel or not of the tiling 
demised, is always matter of evidence. See 
Kearslake v. White, 2 Starkic’s C. 508, 
where it was held, that the demise of u 
messuage, with all rooms and chambers 
thereto belonging and appertaining, in- 
cluded all that was occupied together as 
the entire messuage at one and the same 
time, and that the demise did not include 
a room which had once formed part of the 
messuage, but which had been separated 
from it for many years anterior to the de- 
mise. Herbert v. Iteid, 16 Ves. 481. In 
Doe d. .Beach v. Earl of Jersey/, 3 B. & 
C. 870, under a demise by the testator of 
all bis Briton Ferry estate, it was held, 
that accounts of deceased stewards of 
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wlicthfcr a description in, a lame {inter alia) of a piece of ground, late in the 
occupation of A . (the piece of ground being a yard, then in the occupation 
of A.), a cellar and certain wine-vaults under it, passed, evidence was ad- 
mitted to prove, that at the ti fine of the lease the cellar and vaults were not 
in the occupation of A. but were under lease to B. another tenant of the 
lessor, and that the defendant never claimed them until the expiration of 
71 \s lease. But where a subject-matter exists, which satisfies the terms of 
the will, and to which they are perfectly applicable, there is no latent ambi- 
guity ; and no evidence can be admitted for the purpose of applying the 
terms to a different object (A). In the case of Doe d. Sir A. Chwhester v, 
Oxenden (i), the question was, whether parol evidence could be admitted to 
show that the testator, by a devise of his estate at Ashton , intended to devise 
all Ji is maternal estate, consisting of two manors in the parish of Ashton, 
and one in the adjoining parish ; the Court, after hearing two arguments, 
decided against the evidence. Sir J. Mansfield, C. J., in giving judgment, 
referred to the cases of Beamont v. Fell(h), and Dowset v. Sweet (l); ami 
distinguished the present case, on the ground that in those the will would 
have had no iteration unless the evidence had been received ; whereas in the 
present the will would have an effective operation to pass all the estate within 
//if parish of Ashton, without the evidence proposed ; that in the other cases 
the evidfeice was admitted to explain that which otherwise would have had 
no operation, and that it was safer not to go beyond that line. The same 
question was afterwards brought before the House of Lords ( m ), where judg- 
ment was given corresponding with that of the Court of Common Pleas. 


was founded upon a contract of sale exe- 
cuted some months before, to which the 
grantor’s land steward was the subscribing 
witness; hold that, for the purpose of 
explaining the latent ambiguity in the deed, 
letters written by thu latter to the grantees 
respecting the sale to them by the grantor 
of the coal mines in the deed, and pur- 
porting to be written by his directions, 
were admissible evidence, without showing 
an express authority from the grantor to 
write them. Beaumont v. Field , 1 13. & 
A. 247. Devise to S. H ., second son of 
T, //., when in fact he was the third son, 
evidence of the state of the testator’s 
family and other circumstances was ad- 
mitted to show the mistake in the name. 
Doe v. Huthwaite, 3 B. & A. 632. 

(A) See Lord Walpole v. Lord, ChoU 
mondeley , 7 T. II. 138, and the observa- 
tions of Sir D. Evans, 2 Evans’s Pothier, 
210. And sec Carruthers v. Sheddon , 6 
Taunt. 14. So where words have acquired 
u precise and technical meaning, lb. Per 
1 iord Kenyon, 0 T. H. 352. Mounsey v. 
Jtlamire , 4 Russ. 384. And although the 
mere name of a devisee in a will be appli- 
cable to several, parol evidence of applica- 
tion is not admissible if it can be collected 
from the will who was intended. Doe v. 
Westlake, 4 B. & A. 57. 

(i) 3 Taunt. 147; 4 Dow, G5. 

(A) 2 P. Wins. 140 ; m»d ulso to the case 
of Whitbread v. May, 2 Bos. & Pull. 593, 
where the question was us to the effect of 


a codicil, by which the testator revoked a 
former general devise of all his estates, so 
far as it related to his estate at Lccshill in 
the county of Wilts, and Hcarnc and Buck- 
band in the county of Kent. The testator 
had lands in Heame , and several other 
parishes, all of which he had purchased by 
one contract from one person; evidence 
was offered to show that the testator meant 
to revoke the devise, not only as to the 
lands in the parish of Heame, but also as 
to all the lunds in other parishes purchased 
at the same time; the evidence was re- 
ceived at the trial, subject to the opinion 
of the Court of C. B., which was equally 
decided upon the question. See Doe d. 
Brown v. Brown , 1 1 East, 441 • See also 
Doe v. Lyford , 4M.&S. 550. 

(/) Amb. 175 ; Supra , 772. 

(w) Doe d. Oxenden v. Sir A. Chi- 
chester, 4 Dow, 65, in an action brought 
by the devisee against the heir at law. 
Tiie question on the admissibility of tiio 
evidence having been referred to the Judges, 
Sir V . Gibbs, C. J. of C. I\, delivered their 
unanimous opinion, that the evidence ought 
not to be admitted. In delivering that 
opinion, he observed, “ The Courts of Law 
have been jealous of extrinsic evidence to 
explain the intention of a testator, and I 
know only of one case in which it is per- 
mitted ; that is, where an ambiguity is in- 
troduced by extrinsic circumstances. * There, 
from the necessity of the case, extrinsic 
evidence is admitted to explain the uuibi- 
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In the next place, extrinsic evidence is admissible for the purpose of con- 
struing ancient charters, explaining the meaning of the terms of contracts, 
to which a peculiar and technical sense has been annexed, by custom and 
usage. Also, for the purpose of showing the* consequences and incidents, 
which, by virtue of a known and established custom, are by presumption of 
law appurtenant to the general terms of a contract. 

When it is said that oral evidence shall not be admitted to explain an 
ambiguity or uncertainty apparent on the instrument, this must be under- 
stood of such defects as render the instrument in point of law inoperative ; 
for it is not every species or degree of doubt or uncertainty which may 
occur upon the reading of an instrument, that will thus wholly avoid it; on 
the contrary, many difficulties of this nature may be removed by legal con- 
struction, acting upon certain settled rules and maxims, and there are some 
kinds of obscurity and doubt which may be dispelled by the aid of extrinsic 
evidence, as in the instances of ancient charters and mercantile contracts. 
In ancient charter* words are often to be found of doubtful import from 
their antiquity; the particular terms may Save become obscure, or even 
obsolete; but it would be highly unreasonable, as well as inconvenient, 
that on this account the whole should perish; the terms were probably 
understood when the instrument was made ; and it is also probable that the 
usage and practice then conformed, and that they have since continued to 
conform, with tlie real meaning and sense of those expressions ; and hence 
such ancient and continuing usage may with reason and prudence be 
resorted to as the expositors of such doubtful terms (a) and phrases ; more 


guity. For example, where a testator de- 
vises his estate of Bl&ckaci e, and has two 
estates called Blackacrc, evidence must be 
admitted to show which of the Blackacres 
is meant. So if one devises to his son John 
Thomas, and he has two sons of that name. 
So if one devises to his nephew William 
Smith, and has no nephew answering the 
description in all respects, evidence must 
be admitted to show which nephew the 
testator meant, by a description not strictly 
applying to any nephew. The ambiguity 
there arises from an extrinsic fact or cir- 
cumstance ; and the admission of evidence 
to explain the ambiguity is necessary to 
give effect to tffe will ; and it iB only in 
such & case that extrinsic evidence can be 
received. It is of great importance that 
the admission of extrinsic evidence should 
be avoided, where it can be done, that a 
purchaser or heir at law may be able to 
judge from the instrument itself what lands 
are or are not to be affected by it. Here 
the devise is of all the devisors estate at 
Ashton, for there is no difference between 
tlie words 1 Estate of Ashton ’ and ( Estate 
at Ashton,’ and he has an estate at Ashton 
which satisfies the description.” And see 
Doc v. Morgan , 1 C. Sc M. 235. 

(a) In the case of The Attorney-general 
v, Parker (3 Atk. 576), Lord H&rdwicke 
observed, that in the construction of an- 
cient grants and deeds there is no better 
way of construing them than by usage, 
and contemporanea expositio is the best 
way to go by. In R. v. Varlo , (Cowp. 


248), Lord Mansfield observed, “ supposing 
tlie terms of the charter doubtful, tbo 
usage is of great force ; not that usage can 
overturn the clear words of a charter; but 
if they are doubtful, the usage under the 
charter will tend to explain the meaning of 
them.” Lord Coke, in his comment on the 
Stat. of Glo’ster, 2 Inst. 282, observes, 
that “ancient charters, whether they be 
before the time of memory or after, ought 
to be construed as the law was when the 
charter was made, and according to ancient 
allowance and again, “ when any claimed, 
before the justices in eyre, any franchises 
by an ancient charter, though it had ex- 
press words for the franchises claimed, or 
if the words were general and a conti- 
nual possession pleaded of the franchises 
claimed, as if the claim was by old and 
obscure words, and tlie party in pleading, 
expounding them to the Court, and aver- 
ring continual possession according to that 
exposition, the entry was ever, e Inqui* 
ratur super possessionem et usum, * Ac. 
which 1 have observed in divers records of 
those eyres, agreeable to that old rule, 

6 Optimus interpret rerum usus » ” How- 
ever general the words of ancient deeds 
may be, they are to be construed, as Lord 
Coke says, by evidence of the manner in 
which they have been possessed and used. 
Per Ld. Ellenborougb, in Weld v. Hornby , 

7 East, 199. Long user may serve to ex- 
plain an ambiguous Act of Parliament. 
Stewart v. Lawton , 1 Bing. 377. To 
explain what is meant by “ tithes” In a 
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To explain especially where the charter concerns the public interests of a large body, 
charters w * 10 wou ^ not > ^ ,lia y b® presumed, have acquiesced in an illegal interpre- 
tation and application of its terms. Such evidence may be considered as 
somewhat analogous to the practice of the Courts, in considering the usage 
supplied by the precedents as to the construction of a doubtful statute, 
except that in the latter case the Courts themselves notice the contempo- 
raneous and subsequent construction put upon the statute ( o ) ; but in the 
case of a charter, the U9&ge, if not admitted, must be ascertained as a fact 
by a jury. 

Such evidence in aid of the construction of a doubtful charter -is also 
founded in part upon considerations of legal policy and convenience, for the 
purpose of quieting litigation, and supporting long-continued and established 
usages (p). 

In the case of Withnell v. G art ham (q), Lawrence, J. observed, “if there 
be any ambiguity in this deed, usage is admissible to explain it; &nf) the 
argument of convenience or inconvenience from this or that construction of 
it deed creates that sort of ambiguity that should be explained by usage.” 

In the case of The King v. Osborn (r), by the terms of the charter the 
power of electing aldermen was committed to the mayor and commonalty. 
According to the usage, the term commonalty included aldermen; and the 
Court were of that opinion and construed the charter accordingly (s). Usage 
was, on the same principle, admitted as explanatory evidence as to the mode 
of presentation, where u presentation to a curacy had been given by deed 
ninety years before to the parishioners and inhabitants of Clerkenwell (t). 
Also, in order to show that an Act, which by the terms of a charter was 
committed to the mayor, aldermen and burgesses, or the greater part of 
them, was well executed by the majority present at a regular meeting, al- 
though not by a majority of the whole number (?/) ; that a presentation given 
by a charter to the mayor, aldermen and burgesses, was properly executed 
by the mayor and aldermen only (x) ; that the justices of a county have a 
concurrent jurisdiction with the justices of a borough (y), under the par- 
ticular charter ; again, where the power of appointing a schoolmaster was 


crown grant, contemporaneous leases and 
other extrinsic evidence and testimony are 
udmi&siblu to show the kind of tithes in- 
tended to be conveyed. Linton School v. 
Scarlett , 2 Y. & J. 330. 

(o) See 1 T. It. 728. 

(p) Set? the observations of Buller, J. 
3 T. R. 288. 

(q) 0 T. It. 388. Where the nomination 
of a curate was, by a deed of 1656, given 
to the “ inhabitants/’ it was held that the 
word was properly explained by past usage 
to mean “ all housekeepers.” 

(r) 4 East, 327. 

{s) Lord Elleuborough said, that with- 
out resorting to any assistance from con- 
temporaneous and subsequently continuing 
usage (to which, however, in such cases, 
upon the best authorities in the law, resort 
may allowably be had), on the face of the 
charter itself, by a fair construction of it, 
commonalty does include aldermen. 

(t) Attorney-general v. Parker , 3 Atk. 

m. 

(u) H. v. Varlo, Cowp. 248. But as to 


the decision in this case, vid. infra, 777, 
note (b). See also R. v. Osborn, 4 East, 
333. Bailiff of Tewkesbury v. Bricknell, 
2 Taunt. 120. R. v. Mayor of Chester, 
1 M. & S. 101 . Chad v. if Used, 2 B. & B. 
409. R. v. Mayor , $c. of Stratford-upon- 
Avon, 14 Eust, 348. Mayor of London, 
v. Long, 1 Cowp. 22. Weld v. Horn- 
by, 7 East, 199. See also R. v. Mayor of 
St. Alban’s, 12 East, 559. 

(,r) Gape v. Handley, 3 T. R. 288, n. 
(y) Blankleyv. Winsianley, 3 T.R, 279. 
Note, Buller, J. observed, that “ Usage 
consistent with the charter has prevailed 
lor 190 years past ; and if the words of the 
charter were more disputable than they 
are, I think that ought to govern the case. 
There are cases in which the Court has held 
that settled usage would go a great way to 
control the words of a charter ; and it is for 
the sake of quieting corporations that this 
Court has always upheld long usage, where 
it was possible, though recent usage would 
perhaps not have lliuch weight.” * 
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given to the minister and churchwardens, to show that an appointment by 
the minister and a majority of the churchwardens is good ( z ). 

It is not essential to the admissibility of evidence of usage that the in- 
stances proved should be as ancient as the deed ; a custom from time of legal 
memory is frequently established by evidence of facts done at a much later 
period (a). 

Where, however, the terms of an ancient charter are not in themselves 
doubtful, either from the use of equivocal and obscure terms, or in point of 
legal construction, evidence of usage can no longer avail; its legitimate 
object is to remove doubts ; its functions therefore cease where no doubt 
exists; and to admit it in such a case would be not to obviate, but to create, 
doubts. 

Where a statute constituted a body of 48, with power, in conjunction with 
certain others, to do corporate acts in the town of Northampton, it was held 
than an usage of 300 years’ continuance was unavailable to show that the 
attendance of a majority of 48 was not requisite, the general question having 
been already settled, that where such powers are delegated to a definite 
body, the attendance of a majority of that body is essential (£). 

To decide whether the construction of a charter be so doubtful as to admit 
of explanation from usage, or whether, on the other hand, the terms be so 
intelligible in their usual plain and ordinary natural sense, or by necessary 
construction of law, with reference to antecedent decisions, is obviously 
a pure question of law (c). The ambiguity, to require such aid, must 
clearly be such as arises upon reading the instrument itself, indepen- 
dently of any extrinsic considerations ; and unless a doubt arise from that 
source, usage can avail nothing; for if it be consistent with the legal con- 
1 struetion of the deed, it is unimportant ; if it be contrary to such construc- 
tion, to admit it would be, not to explain, but to subvert, an authentic in- 
strument by the aid of presumption and opinion. In the ca9e of Stammers 
v. Dixon (d ), where the ancient admissions of the copyholders were to land 
by the description of trees acras prati , it was held that evidence was admis- 
sible to show, from acts of enjoyment, that the admission must be construed 
to mean prirno tonmra only. Even in the case of a statute universal usage 
has sometimes been resorted to for the purpose of explaining doubtful 
terms (<?). And in the case of Withncll v. Gartharn ( f ), it was held that 


(z) Withncll v. Gartham , 6 T. R. 388. 
(a) 8ee Lord Kenyon’s observations in 
Withncll v. Gartham, 0 T. R. 388 ; where 
the question was upon the construction of 
an ancient deed, granting to the minister 
and churchwardens of a parish the power 
of appointing a schoolmaster. 

(h) J?. v. Miller , 6 T. R. 208 ; and see 
R. v. Bellringer , 4 T. R. 810. There the 
charter of Bodmin gave power to a definite 
body, which was exercised by a majority 
of the subsisting body, but not by a ma- 
jority of the definite number. Usage was 
adduced to show that a majority of the 
definite number was essential ; but the 
Court declined to decide upon the validity 
of the usage alleged, being of opinion, upon 
the construction of the charter, and with- 
out reference to usage, that a majority of 
the whole definite body was requisite. 


(c) See the observations of Sir D. Evans 
on this head; 2 Evans’s Pothier, 219, 
$* sequent . 

(d) 7 East, 200. 

(c) Shepherd v. Gosnold , Vaugh. 10,9. 
R . v. Scott , 3 T. R. 104. But in general 
evidence is not admissible to explain the 
meaning of a statute, as to show what is 
meant by the word square according to the 
technical usage of the trade. The Attor- 
ney General v. The Plate Glass Co ., 1 
Ans. 39. Where a contract is for so many 
bushels of corn, statutory bushels must bo 
intended. 1 Chit. R. 28. 

(/) G T. R. 388. Lord Kenyon observed, 
that if there were any difference, it would 
be in favour of the admissibility in the case 
of a private deed, for the King’s grants are 
not construed strongly against the grantor, 
as private deeds are. 
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evidence of usage was us much admissible to construe a deed made by the 
founder of a school, though a private person, as in the case of the King’s 
charter. 

The doctrine of applying evidence of contemporaneous usage to the con- 
struction of ancient deeds, has, it appears, been applied to merely private as 
well us to public instruments (g) ; but it is obvious that the reasons for allowing 
it in the former case apply with much less force, inasmuch as the mere 
assent and acquiescence of a private person, who may have been ignorant 
of his rights, affords a presumption very inferior in weight to that which is 
to he derived from the long-established practice and usage of a public body. 
The application of this principle to the case of private instruments has, 
however, been denied in two instances (h) in equity, and it seems to be very 
doubtful whether such evidence would now be received in a court of law. 

Where terms are used which are known and understood by a particular 
class of persons, in a certain special and peculiar sense, evidence to that effect 
is admissible for the purpose of applying the instrument to its yiropcr subject- 
matter; and the case seems to fall within the same consideration as if the 
parties in framing their contract had made use of a foreign language, which 
the Courts are not bound to understand. Such an instrument is not on that 
account void; it is certain and definite for all legal purposes, because it can 
he made so in evidence through the medium of an interpreter. Conformably 
with these principles, the Courts have long allowed mercantile instruments 
to he expounded according to the usage and custom of merchants, who have 
a style and language peculiur to themselves, of which usage and custom 
are the legitimate interpreters (£). 

(g) In the case of Cooke v. Booth, 

(Cowp. 819,) the doctrine was extended 
to a subject of a nature merely private. 

A lease contained a covenant of renewal ; 
the question was, whether by the terms of 
tlie covenant, each subsequent lease was 
to contain a similar covenant ; and as there 
had been several successive renewals, with 
similar covenants, the Court held that the 
parties by their practice had put their own 
construction on the covenant, and were 
bound by it. Where the terms of an awurd 
are ambiguous in relation to a road, sub- 
sequent usage is admissible in explanation 
of its meaning. Wadley v. Bayliss , 5 
Taunt 752. 

(A) 3 Ves. 298; 6 Ves. 237. In the 
case of Igguldm v. May, in error, 2 N. R. 

449; Mansfield, C. J. in giving judgment, 
observed upon the case of Cooke v. Booth , 

“ we think that was the first time that the 
acts of the parties to a deed were ever 
made use of in a court of law to assist 
the construction of that deed/’ S. C. 7 
East, 237, In Hughes v. Gordon , I Bligh, 

289, it was said that evidence to explain 
a deed was highly dangerous, except in 
cases of fraud or misrepresentation. See 
Clifton v. Walmeslcy , 5 T. It. 564. Clinan 
v. Cooke , 1 Sch. & Lef. 22. Stammers v. 

Dixon, 7 East, 200 ; infra, tit. IVills. 

(£) Witnesses may be called to show that 
a particular expression In a commercial 


contract, is understood in the mercantilo 
world in a different sense from its ordinary 
import. Chaurand arid another v. A nger - 
stein, Peake’s C. 43. Or that a particular 
meaning was affixed to the word of indeter- 
minate signification (privilege), in a pre- 
vious conversation between the parties. 
Birch and another v. Depe-yster, 4 Camp. 
C. 385; 1 Starkie’s C. 210. And see 
Iggulden v. May, 7 East, 237 ; 3 Smith, 
269 ; 9 Ves. 325 ; 2 N. It. 449, S. C. A 
bill of lading contains a memorandum, “to 
be discharged in 14 days,” or pay five 
guineas a day demurrage; evidence of usage 
may be adduced to show that working days, 
and not running days, are meant. Cochran 
v. Metherg, 3 Esp. C. 121. Evidence of a 
communication to the insurer is admissible 
to define what otherwise is indefinite. 
Urquhart v. Barnard, 1 Taunt. 450. 
But evidence that “ last ” imports foreign, 
not English measure, is inadmissible. Mul- 
ler v. Living, 4 Taunt. 102. Where an 
entry made by a clerk since deceased is 
ambiguous, a person conversant with the 
mode in the office in which the business was 
conducted, may be called to explain a par- 
ticular item. Hood v. Reeve, 3 C. & p. 
532. In trover for goods sent by the plain- 
tiff to the defendant, a packer, and ex- 
pressed in the receipt to have been received 
on account of the plaintiff for M., the party 
to whom they hud been sold ; it was held, 
that evidence of the usage of trade was 
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Thus a general warranty in a policy of insurance to depart with convoy, 
may be proved, according to mercantile usage and understanding, to be 
satisfied by a joining of convoy at the nearest usual place of rendezvous (A). 

So where upon the sale of a cargo, the vendor covenanted to pay all duties, 
allowances, &c. to be taken out of them, he was permitted to adduce proof 
of a custom, to show that such allowances were to be limited (l) to the price 
which he should receive. 

Where it was stipulated in a charter-party that the captain should receive 
a stipulated sum in lieu of privilege and primage , and the question was, 
whether the terms of the contract excluded all right on the part of the 
captain to use the cabin for the carriage of goods on his own account, Gibbs, 
C. J. said, evidence may be received to show the sense in which the mercan- 
tile part of the nation use the term privilege , just as you would look into a 
dictionary to ascertain the meaning of a word; and it must be taken to have 
been used by the parties in its mercantile and established sense (m). 

In the case of Cutter v. Powell , where a promissory note was given to a 
sailor, to be paid provided he served on board the ship as second mate during 
the voyage, and he died before the completion of the voyage, the Court, 
deciding upon the terms of the contract, held that his administrator was not 
entitled to recover pro ratd for the time during which he served ; but it 
appears from the language of the Court in that case, that if a custom could 
have been established that such notes were in general use, and that the 
commercial world w r ould have acted upon them in a different sense, they 
would have decided differently ( n ). 

It is to be observed, that it lias been questioned by the highest authorities, 
whether the practice of construing mercantile documents by usage has not 
been carried too far. 

In the case of Anderson v. Pitcher ( o ), Ld. Eldon observed, “It is now 


admissible to explain the meaning of am- 
biguous terms in sucb receipt Bowman 
v. Horsey , 2 Mo. & R. 85. And see the 
cases cited below. Also Syers v. Bridge , 
Doug. 509. (7 fide v. Walters ,3 Camp. IC. 
Edie v. j East India Company , 2 Burr. 
1210 ; 1 Ves. 459 ; 2 B. & P. 16; 7 East, 
237. A jury may properly judge of the 
meaning of mercantile phrases in the letters 
of merchants. P. C. Lucas v. Groning , 7 
Taunt. 164. 

(A) Lethtillier's Case , 2 Salk. 443. See 
also Cutter v. Powell , 6 T. R. 320. Noble 
v. Kmnoway , Doug. 492. In Robert son 
v. French , 4 East, 130, Lord Ellenborough 
observed, that the same rales which applied 
to all other instruments applied also to a 
policy of insurance, that Is, to be construed 
according to its sense and meaning, as col- 
lected, in the first place, from the terms 
used in it, which are to be understood in 
their plain, ordinary and popular sense, 
unless they have generally in respect of the 
subject, as by the known usage of trade, or 
the like, acquired a peculiar sense distinct 
from the popular sense of the word. See 
also Lord Eldon’s observations on the sub- 
ject, in Anderson v. Pitcher , 2 B. & P. 
104; and Evans’s Pothier, vol. 2, p. 214. 
Salvador v. Hopkins, 3 Burr. 1707. Baker 


v. Paine, 1 Ves. 459. Ford v. Hopkins , 
Salk. 283. 

( l ) Baker v. Paine , 1 Ves. 459. Ibid. 
317. See 6 Ves. 336, n. Ekins v. Modish , 
Amb. 186. Ford v. Hopkins, Salk. 283. 
Hankie v. Royal Exchange Assurance 
Company, 1 Ves. 318. Thomas v. Fraser , 
3 Ves. jun. 399; 10 Ves. 227. And see 1 
Atk. 545. 

(m) Birch v. Depeyster , 1 Starkie’s C. 
210. And note, that in that case the same 
learned Judge admitted evidence of a con- 
versation between the parties, to show In 
what sense they used the term. He said, 
he thought such evidence fell within the 
general current of mercantile understand- 
ing ; since, if the term had been used in 
different trades in different ways, the con- 
versation was evidence to show in what 
sense it was used on that occasion. So 
evidence lias been admitted for the purpose 
of showing the understanding of mariners, 
in geographical matters ; as to show that 
the Mauritius is considered to be an East 
India island. Robertson v. Money, R. Ac 
M. 75. See Uhde v. Walters, 3 Camp. 
16. 

(/i) Cutter v. Powell, 6 T. R. 320. 

ip) 2 B. & P. 164. The question in 
that case was as to the meaning of a war- 
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too late to say that this warranty (in a policy of insurance) is not to be 
expounded with due regard to the usage of trade ; perhaps it is to be lamented 
that in policies of insurance parties should not be left to express their own 
meaning by the terms of the instrument. This seems to have been the 
opinion of that great judge Lord Holt ( p ). It is true, indeed, that Lord 
Mansfield, who may be considered the establishes if not the author, of great 
part of this law, expressed himself thus, * whenever you render additional 
words necessary, and multiply them (q), you also multiply doubts and criti- 
cisms/ Whether, however, it he not true, that as much subtlety is raised 
by the application of usage to the construction of a contract, as by the in- 
troduction of additional words, might, if the matter were res integra , be 
reasonably questioned/ 1 

The legitimate object of extrinsic evidence in such cases, as consistent with 
general principles, seems to be to explain terms, (in order to their due appli- 
cation,) which are not intelligible to all who may understand the language, 
but which nevertheless have acquired, by[virtue of habit, eustom and usage, 
a known definite sense and meaning amongst a particular class of persons, 
which can be well ascertained by means of the extrinsic testimony of those 
who are conversant with the peculiar use of those terms. The witnesses for 
this purpose may be considered to be the sworn interpreters of the mercantile 
language in which the contract is written (r). Beyond this, however, the 
principle does not extend ; merchants are not prohibited from annexing what, 
weight and value they please to words and tokens of their own peculiar coin- 
age, as may best suit their own purposes, but they ought not to be permitted 
to alter and corrupt the sterling language of the realm. If they use plain 
and ordinary terms and expressions, to which a natural unequivocal meaning 
belongs, which iB intelligible to all, then, it seems, according to the great 
principles so frequently adverted to, that plain sense and meaning ought not 
to be altered by evidence of a mercantile understanding and usage to the 
contrary. It is clear, indeed, that if a contrary practice were to prevail, and 
be carried to its full extent, the effect would nearly be to annihilate special 
contracts in mercantile affairs, and to compel all persons, under all circum- 
stances, to conform with the usages of trade ; the written contract would 
become a dead letter; the question would not be, what is the actual contract, 
but what is the usage; and the very same terms would denote different 
contracts as often as mercantile fashions varied. In short, the jus at norma 


ranty (contained in a policy) to depart with 
convoy ; and it was held that it is not com- 
plied with unless sailing instructions be 
obtained before the ship leaves the place of 
rendezvous, if by due diligence they can be 
obtained. So in the cose of a bill of lading, 
&c. evidence was admitted to show what wus 
meant by 44 days.” Cochrane v. R tit berg, 
q C. 121 . 

(p) Lethuilier's Case , Salk. 443. 

(</) Lilly v. Ewer, Dough 74. 

(r) Within this principle numerous eases 
have occurred, of which the following may 
be cited in addition to those already referred 
to. Parol evidence is admissible to show 
the meauing of the word level in a lease of 
coa} mines ( Clayton v. Gregson, 6 Ad. & 
Ell. 802 ; 4 N. & M. 602) ; of “ mess pork 
of S. & Co . Powell v. Horton, 2 Bing. 
K. C. CG8. To reconcile apparent variances 


in bought and sold notes by the testimony 
of brokers ; Bold v. Raynor, 1 M. & W. 
343. Where the captain of a ship had 
agreed to convey a boat for the plaintiff of 
stated dimensions, evidence was admitted 
of the practice to remove the decks of such 
boats when put on board. Haynes v. 
Halliday, 7 Bing. 687. And see Hood 
v. Reeves , 3 C.& P. 632. In Chaurand w 
Angerstein, Peake’s C. 43, where it had 
been represented to an insurer that the 
ship would sail from St. Domingo in 
October, he was permitted to show in his 
defence, that this was understood among 
merchants to mean between the 25th and 
the end of October. The admission of such 
evidence seems, however, to have been 
carried further thaw either principle or con- 
venience warrants. See below. 
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loquendi , in a legal sense, would become wholly dependent on the usages of 
trade (s). 

Where a policy of insurance (in the common form) expressed u that the 
insurance on the said ship shall continue until she is moored 24 hours, and 
on the goods till safely landed,” the Court of King’s Bench held that evidence 
of an usage, that the risk on the goods as well as the ship expired in 24 
hours ( t ), was inadmissible. 

Where the vendor of a quantity of bacon warranted it to be of a parti- 
cular quality, it was held that the vendee could not give evidence of a 
custom in the trade, that the buyer was bound to reject the contract if he 
was dissatisfied with it at the time of examining the commodity (a), and 
Heath, J. who tried the cause, said that it would breed endless confusion in 
the contracts of mankind if custom could avail in such a case. 

So where words have a known legal meaning which belongs to them, evi- 
dence is not admissible to show that the parties intended to use them in a 
different sense according to the custom of the country ( x ). 

In many instances extrinsic evidence of custom and usage is admissible 
for the purpose of annexing incidents to the terms of a written instrument, 
concerning which the instrument is silent (y). The principle upon which 
such evidence is admissible, seems to be a reasonable presumption that the 
parties did not express the whole of their intention, but meant to be guided 
by custom as to such particulars as aTe generally known to be annexed by 
custom and usage to similar dealings. It is evident that in commercial 
affairs, and all the other usual and common transactions of life, it would be 
attended with great inconvenience that the well-known ordinary practice 


(j) See Anderson v. Pitcher , £ B. & P. 
108. Parkinson v. Collier , Parke on Ins. 
814, infra . Parol evidence is inadmissible 
to explain the meaning of the words “ more 
or less” in a mercantile contract. Cross v. 
Eglin, 2 B. & Ad. 100. 

(0 Parkinson v. Collier , Park on Ins. 
314. Yeates v. Pyni 9 2 Marsh. Rep. 141. 
1 Holt’s C. 95. The practice of construing 
mercantile instruments according to the 
custom of trade, was carried to a great 
length in the case of Donaldson v. Forster 
(Sittings after Mich. Term, 29 Geo. 3, 
Abbott’s Law of Shipp. 213). There, by 
the terms of the charter-party, it was sti- 
pulated that the merchant should have the 
exclusive use of the ship outwards, and the 
exclusive privilege of the cabin, the master 
not being allowed to take any passengers. 
The defendants insisted, that under a 
charter-party so worded, it was the con- 
stant usage of trado to allow the master 
to take out a few articles for a private 
trade. Lord Kenyon admitted evidence 
to be given to prove this usage, observing, 
that although primti facie the deed ex- 
cluded this privilege, yet he thought the 
deed might be explained by uniform and 
constant usage, the usage being a tacit ex- 
ception out of the deed. Notwithstanding 
this high authority, sanctioned as it has, in 
some measure, been by its adoption and 
insertion in the very learned work from 
which it is cited, some donbt may perhaps 


still be entertained whether the receiving 
such evidence be strictly warranted in prin- 
ciple. See Sir D. Evans’s remarks in his 
edition of Pothicr, vol. 2, p. 215. 

(u) Yeates v. Pirn, Holt’s C. 95. 

(x) Supra, 301; and see Doe v. Benson, 
4 B. & A. 580. 

(y) To what extent the silence of a mer- 
cantile contract on a particular point may 
be supplied by evidence of the general 
course and usage of trade, is a question 
which it would be difficult to answer with 
exactness and precision. Per Tindal, C. J. 
in Whittaker v. Mason , 2 Bing. N. C. 3(59. 
Where the stipulations in a lease as to 
the mode of cultivation applied only to the 
holding during the tenancy, but were 
wholly silent as to the terms of quitting ; 
held that an affirmative covenant, that the 
wheat lands should be summer-fallowed, 
and an affirmative custom for the off- 
going tenant to have one proportion of the 
wheat for a way-going crop, if sown after 
a summer fallow, and another proportion if 
sown after turnips, were not so inconsistent 
as that the tenant might not be entitled to 
his share of wheat growing at the deter- 
mination of the tenancy after a crop of 
tumipB, the landlord having a right of ac- 
tion if the covenant had not been observed. 
Holding v. Piggott, 7 Bing. 465. If any 
condition in the lease is necessarily repug- 
nant to or inconsistent with a custom, tbo 
latter is excluded. 
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and usage on the subject should not be tacitly annexed, by virtue of such a 
presumption, to the terms of a contract, and that the parties should either 
be deprived of the certainty and advantage to be derived from the known 
course of dealing, or be placed under the necessity of laboriously specifying 
in their contracts by what particular usages they meant to be bound. 

It is unnecessary to allude to the numerous instances in which, upon the 
same principle, the law itself annexes its own terms to a contract. If a 
contract for the sale of goods be silent as to the time of delivery, the law 
annexes the term that they shall be delivered within a reasonable time. 
A bill of exchange is payable at a certain day ; but the law allows three 
additional days of grace, concerning which the instrument is silent. The 
instance of a bill of exchange is also a strong one to show liow far custom 
operates to annex terms not expressed in the instrument. 

It would be superfluous to specify how many terms and conditions, which 
are not expressed on the face of a bill of exchange, are annexed to it by the 
custom of merchants, as necessary and inseparable incidents. The opera- 
tion of this presumption is not confined to mercantile instruments. 

It has been held that a tenant might avail himself of a local custom to 
take a way-going crop after the expiration of his term under a lease ; for 
the custom did not alter or contradict the terms of the lease, but merely 
superadded a right consequential to the taking ( z ). 

Upon the same principle, evidence was admitted to show that a heriot 
was due on the death of the tenant for life, although that duty was not 
expressed in the lease (a). 

So it has been held that a custom for an away-going tenant to provide 
work and labour, tillage and sowing, and all materials for the same, in his 
away-going year, the landlord making him a reasonable compensation, is 
not excluded by an express written agreement between the landlord and 
tenant, which is consistent with such a custom (b). 

The presumption necessarily ceases where it can be collected, from the 
terms of the instrument, that it was contrary to the intention of the con- 
tracting parties, in the particular instance, to be guided by the custom : as 
where the parties have actually expressed an intention different from the 
custom, for then, according to the general rule of law, expre&mm facit cessare 
taciturn ; or even where a contrary intention may be inferred from the 
terms of the contract. Thus, where the lease specified certain payments to 
be made by the in-coming to the out-going tenant at the time of quitting, 
but specified no payment for foldage, it was held that this agreement ex- 
cluded the operation of a custom for the in-coming tenant to pay to the out- 
going tenant an allowance for foldage (c). But a stipulation as to quitting 
does not exclude so much of a custom as is not inconsistent with such 
stipulation^). Parol evidence was admitted to show, that by the custom 


(s) Wigglesworth v. DaUison , Dougl. 

201 . 

(а) Per cur. White v. Sayer, 211. 

(б) Senior v. Armitage, Holt’s C. 197. 
See Daily v. Hirst, 1 B. & B. 224. An 
usage for a landlord to compensate the off- 
going tenant for tilling, fallowing and ma- 
nuring arable and meadow land, according 
to good husbandry, and from which the 
tenant can receive no benefit, is reasonable, 
and is to be considered not as a custom but 
au usage, aud need not be from time imme- 


morial. See Roxburgh, Duke of, v. Ro- 
bertson, 2 Bligh, 150. 

(c) Webb v. Plummer, 2 B. & A. 740. 
Roberts v. Barker, 1 C. & M. 808. So 
evideoce of an usage at the Navy-office 
to pay bills indorsed by an attorney in his 
own name, and negotiated by him under a 
power, cannot be received for the purpose 
of enlarging the terms of the power. Hoag 
v. Smith, l Taunt. 347. 

(d) Where a lease provided for the 
tenant’s spreading' more manure on the pre- 
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of the county the word “ thousand,” applied in a lease to rabbits, meant 

1,200 (<?). 

It is a general rule, that oral and extrinsic evidence is admissible to rebut To rebut 
a presumption of law or equity. Here the evidence is not offered as a sub- 
stitute for written evidence, but to remove an impediment which would 
otherwise have obstructed or altered its operation (/). jCbus, it has been 
held that parol evidence is admissible to show that a l^fkcy was not in- 
tended in satisfaction of a debt (<jr), or that the testator, although lie gave 
the executor a legacy, intended that he should have the surplus (A), or to 
rebut the equity of an heir at law(t). So where the conusor of a fine dies 
before the uses are declared, the presumption that the fine was levied to the 
use of the conusor may be rebutted by evidence (A). 

If a tenant for life pays off a charge on the estate primd fame, he is 
entitled to that charge for his own benefit, with the qualification of having 
no interest during his life. If a tenant in tail or in fee-simple pays off a 
charge, that payment is piimd facie presumed to be made in favour of the 
estate ; but the presumption may be rebutted by evidence, as by calling for 
an assignment, or by a declaration (/). 

So oral evidence has been admitted by courts of equity to show that a por- 
tion advanced to a child subsequent to the making of a will, and of the same 
amount with the legacy, was not intended as an ademption of a legacy (m) ; 


mises than the custom required, leaving the 
rest to be paid for by the landlord at the 
end of the term, and the custom was 
for the tenant to be paid last year’s 
ploughing and sowing, and to leave the 
manure if the landlord would buy it, it was 
held that the tenant was still entitled to be 
paid for the last year’s sowing and plough- 
ing, according to the custom. Hutton v. 
Warren, 1 M. & W. 486. Holding 
Pigotf , 7 Bing. 475. 

(e) Smith v. Wilson, 3 B. & Ad. 728. 

(/) 2 Atk. 69. 99 ; Amb. 126; 2 Vern. 
252. 

(g) Cuthbert v. Peacock , 2 Vern. 593. 
But sec Fowler v. Fowler, 3 P.Wms.353; 
where an allowance of pin-money being in 
arrear to the wife for two years, Talbot, C. 
would not admit evidence to show the inten- 
tion of the testator that she should have a 
legacy of 500 U in addition to the arrears. 

(A) 2 Vern. 262. 648. 673. Wingfield, 
v. AtKntm, 2 Vee. 673 ; 2 P. W. 168; 
9 Mod. 9 ; 1 Str. 568. So where the wife 
was executrix, and real and personal pro- 
perty were left to her by her husband. 
Lake v. Lake, 1 Wils. 313; Amb. 126, per 
Buller, J.; Dougl. 40; 2 Atk. 69. Evi- 
dence is admissible to show that one prirnU 
facie a trustee takes for his own benefit. 
Langfield d .Bantonv. Hodges, Lofft. 280. 
Doe v. Langton, 2 B. & Ad. 680. The 
gift of a legacy in reversion to an executor 
does not necessarily exclude, but only 
raises a presumption against his taking the 
residue beneficially, and if there is no ex- 
press declaration that he is to be a trustee, 
but only circumstances raising a presump- 
tion, parol evidence is admissible to rebut 


it. Oldman v. Slater , 3 Sim. 84. Where 
a specific bequest was given in the will to 
the executor for his care and trouble, 
held that it excluded him from taking the 
residue beneficially, and that parol evidence 
of the testator’s declarations after the 
making of the will were inadmissible. 
Whitaker v. Tatham , 7 Bing. 628. And 
see Foster v. Munt, 1 Vern. 473; and 
Gibbs v. Romney, 2 V. & B. 294. 

(i) Mallabar v. Malldbar , Cas. Temp. 
Mb. 79 ; 1 Powell, L. D. c. xii. ; 2 Powell, 
L. D. 40. 

(k) Roe v. Popham, Dougl. 24. Lord 
Alt ham v. Lord Anglesea, Gi\b, Eq. R. 16. 

(l) Per Lord Eldon, in The Earl of 

Buckinghamshire v. Hobart , 3 Swanst. 
186. Where a tenant for life of a settled 
estate purchased incumbrances and had 
them assigned to a trustee, and purchased 
the remainder and had it conveyed subject 
to existing charges, and devised the estate 
subject to the charges so purchased, it was 
held that parol evidence was admissible to 
show that the charges were merged. A stley 
v. Mills, 1 Sim. 298. # 

(»*) bebeze v. Man, 2 Bro. C. C. 105. 
Coote v. Boyd, 2 Bro. C. C. 521 . Or, as 
it seems, to show that such advancement 
was intended as an ademption ( Rosewell v. 
Bennett , 3 Atk. 77). But note, that the 
intention of the legacy was specified in the 
will ; and the case was not decided on that 
ground. See also IJooley v, Hatton , 1 
Ves. jun. 390. Where portions are pro* 
vided by any means whatever, and the 
parent gives a provision by will for a por- 
tion, it is a satisfaction primA facie, and 
unless there be circumstances to show that 
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and for this purpose, and to show the real intention, even oral declarations 
are admissible (w). 

In the case even of a devise of lands, it has been held that the legal impli- 
cation, as to the revocation of the will, founded upon the subsequent mar- 
riage of the testator, and birth of a child, may be rebutted by parol evi- 
dence (0). Lcfrd Mansfield observed, “ I am clear that this presumption, like 
all others, may SlSfcbutted by every sort of evidence. There is a technical 
phrase for it in the case of executors ( p ) ; it is called rebutting an equity.” 
And Mr. J. Buller said, that implied revocations must depend on the cir- 
cumstances at the time of the testator's death. 

But although such evidence be admissible to rebut a presumption arising 
from the operation of matter in pais as to the intention of the party to 
revoke, it is otherwise where the revocation is by act of law, where the 
law pronounces upon a presumption jam et de jure (q), that is, where the 
presumption of law is so violent that it does, not admit circumstances to be 
set up to repel it (r). Thus, where a testator devised his lands to B and 
afterwards, upon his marriage, conveyed them by lease and re-lease to 
trustees, to other uses, with the usual limitations in marriage-settlements, 
the Court, on a trial at bar, refused to hear parol evidence to show that the 
devisor meant that his will should remain in force ( s ). 

Again, parol evidence as to the state and circumstances of a testator are 
deemed to be admissible in order to give effect to a will, by explaining that 
which otherwise would have no operation. The legitimate limit to evidence 
of this description seems to be, that it is admissible to show what the words 


it was not so intended. Per Lord Alvan- 
ley, Hinchcliffc v. Hinchcliffc, 3 Ves. jun. 
610. Per Lord Eldon, in Pole v. Lord 
Somers , 6 Ves. 326. The question there 
was aB to satisfaction. 

( n ) Ellison v. Coohson , 1 Ves. jun. 100. 
Clinton v. Hooper , 1 Ves. jun. 173. But 
those made at the time of the will are the 
most important. Trimmer v. Bayne, 7 
Ves. 508. 

( 0 ) Brady v. Cubit t, Dougl. 30. See 
the observations on this ease in Goodtitle 
v. Otway , 2 H. B. 610. For the cases 
in which an alteration in circumstances 
amounts to an implied revocation of a will, 
see Bac. Ab. tit. Wills and Testaments , 
303, 0th edit Brown v. Thomson , 1 P. 
Wins. 804. Lugg v. Lugg, 1 Ld. Raym. 
441 . Shepherd v. Shepherd , Dougl. 38, a. 
—Sir D. Evans observes, that “the allow- 
ing a written instrument to derive a con- 
struction different from that which it would 
naturally im|ort, in consequence, not of any 
relative character of the subject-matter, but 
of verbal declarations, cannot, on principle, 
be reconciled with the general tenor of our 
jurisprudence.” It is impossible not to re- 
gret, in common Vvith that learned writer, 
that in any branch of cases, particularly 
one so important as the present, the uncer- 
tainty and vagueness of oral testimony of 
the very weakest and loosest description 
should be in effect substituted for the cer- 
tainty of a written document. The prac- 
tice involves an inconsistency. If the ex- 
trinsic circumstances be so powerful as to 


create a stronger* presumption as to the 
intention of the party, than that which 
arises from his own written exposition of 
that intention (which still remains uncan- 
celled), how can that presumption be con- 
sidered to be so weak as to be met and de- 
feated by mere oral declarations ? It seems 
to be inconsistent to consider such evidence 
to be more forcible than the written instru- 
ment, and yet weaker than oral evidence ; 
and it is in effect to give to oral evidence 
a greater authority than the written evi- 
dence, to subject solemn and authentic writ- 
ten instruments to all the laxity and uncer- 
tainty of parol evidence, and to render titles 
to property, contrary to the policy of the 
law, hazardous and precarious. And now 
see the st. 7 W. 4, & 1 Vic. c. 26, and tit. 
Wills. 

(p) An executor is not excluded from 
proof of the testator’s intention that he 
should take the surplus, by the circum- 
stance of his taking a reversionary contin- 
gent interest. Lynn v. Beaver , 1 Turn. 
03. Such evidence, however, is admissible 
only for the purpose of supporting the 
apparent effect of an instrument ; it is in- 
admissible to show that a legacy in a second 
will was intended as an ademption of a 
legacy given by the former will. Hurst v. 
Beach , 6 Madd. 300. 

fa) See tit. Presumption; and Heinccc. 
El. J. C., part 4, s. 124. 

(r) See 2 II. B. 522. 

(#) Goodtitle v. Otway y 2 H. B. 510. 
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themselves, as applied to their subject-matter, express; but not to show, 
independently of the expressions themselves, what the testator intended to 


express . 

For the purpose of determining the meaning of a testator’s words, 
extrinsic evidence seems to be generally admissible (f). And it seems to 
be immaterial whether the necessity for resorting to extrinsic evidence be 
apparent on the face of the will, or is first raised by extrinsic circum- 
stances (u). 

It is, however, to be carefully remarked, that if, from evidence of the 
testator’s circumstances, it appear that his words, strictly interpreted, are 
sensible and applicable, and there be nothing on the face of the will from 
which an intention to use the words in a different sense is apparent, the 
strict interpretation of the words must be adhered to, although they be 
capable of some secondary construction, and though the most conclusive 
evidence could be given to show that the testator used them in such second- 
ary sense (a?). 

III. Having thus seen how far parol evidence is admissible to contradict, 
vary , or wholly subvert , a written instrument, as also, on the other hand, to 
establish, explain, and support written evidence, it remains, in the third place, 
to consider in what cases parol extrinsic evidence is admissible to prove a 
fact by virtue of its own weight and authority, notwithstanding the casual 
existence or use of collateral written evidence to prove or disprove the same 
fact. What has been already said supplies, indeed, a sufficient test ; for it 
seems that, in general, the mere circumstance that a written instrument 
exists which may he made evidence of a particular transaction, does not 
exclude oral testimony either to prove or disprove the fact, unless that 
written instrument be by law constituted the authentic and sole medium of 
proving that fact ( y ). The importance of the subject, however, renders it 
desirable further to consider, 1st, In what instances w ritten instruments are 
of an exclusive nature ; 2d ly, With respect to what parties and to what facts. 

In the first place, written evidence has an exclusive operation in many 
instances, by virtue of peremptory legislative enactments (z). So it has in 
all cases of written contracts (a). 


r (l) Per Ld. Hardwick e, in Goodinge v. 
Goodinge, 1 Ves. 231. Per Ld. Thurlow, 
in Jeacock v. Falkncr, 1 Bro. C. C. 295 ; 
and Fanner eau v. Poyntz, 1 Bro. C. C. 
471. Per Ld. Loughborough, in Gaskell 
v. Winter, 3 Ves. 540. Ld. Manners, in 
Crane v. Odell, 1 Ball. & B. 480. Sir T. 
Pluiner, in Beachcroft v. Beaclicroft, 1 
Madd. 430; and Colpoys v. Colpoys, l'.Jac. 
451. Per Ld. Eldon, in Oahdeti v. Cl if den, 
Lin. Inn Hall, 1 800. Sec also Lane v. Lord 
Stanhope, 6 T. R. 346. Doe d. Le Cheva- 
lier v. Huthtoaite , 3 B.& A. 632. Gibson 
v. Gell, 2 B. & C. 680. P acock v. Bishop 
of Lincoln, 3 B. & B. 27. Alford v. Green, 
6 Madd. 95. Goodright Downshire, 2 
B. & P, 608 ; 1 N. R. 344. Wilder's Case , 
6 Rep. 10. See Powell on Dev. by Jarman, 
vol. i. p. 488. 

(m) See the judgment given by Bayley, 
J. m Smith v. Doe d. Jersey, 2 B. & B. 
553. Fonnereau v. Poyntz, 1 Bro. C. C. 
471. Abbott v. Massie, 3 Ves. 148, Price 
Ve8 ‘ 680. Colpoys v. Colpoys, 


(x) Doc d. Oxcnden v. Chichester, 3 
Taunt. 147; 4 Dow P. C. 65; supra , 
771. 

(y) See Grey v. Smithies, Burr. 2273, 
and infra. Still less does the existence 
of a deed or other written instrument 
exclude parol evidence as to a collateral 
transaction. Fletcher v. Gillespie, 3 
Bing. 635. So in the case of a parol agree- 
ment to do repairs, in consideration that 
the plaintiff would fccome tenant to the 
defendant. Scago v. Deane, 4 Bing. 459. 
So where the parties to an indenture of 
charter-party afterwards agreed by parol 
for the use of the ship, ad interim . White 
v. Parkins, 3 2 East, 578. An admission 
of a feet is evidence of the fact against the 
party who makes it, although a written in- 
strument be essential to the fact. Slat- 
Ury v. Pooley , 6M.&W. 664, Doe v. 
Boss, 7 M. & W. 102. 

(s) Supra , tit. Frauds, Statute op. 
(a) Supra, tit. Assumpsit. 
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go also, in all cases where the acts of a court of justice are the subject of 
evidence. Courts of record speak by means of their records only ; and even 
where the transactions of courts, which are not, technically speaking, of 
record, are to l>e proved, if such courts preserve written memorials of their 
proceedings, those memorials are the only authentic means of proof which 
the law recognizes (A). And it seems that, in general, where the law autho- 
rizes any person to make an inquiry of a judicial nature, and to register the 
proceedings, the written instrument (c) so constructed is the only legitimate 
medium to prove the result. 

Thus, as has been seen, parol evidence cannot be received of the declara- 
tion of a prisoner taken before a magistrate under the statutes of Philip & 
Mary, where the examination has, as required by those statutes, been taken 
in writing (dj. 

So the official return of the sheriff to a writ of execution is usually con- 
clusive as between the litigating parties, although not as between them and 
himself (c). 

But in general, public and authorized documents, whether appointed by 
express authority of law, or recognized by the law as instruments of autho- 
rity, if they be but collateral memorials of the fact, possess no exclusive 
authority as instruments of evidence. Thus, although the entry ofa marriage 
in the parish register, made according to the Marriage Act, be evidence of 
tho marriage, it does not exclude the parol evidence of any witness who can 
prove the fact of marriage. So, although public printed proclamations of 
government gazettes, public books, official returns, and other (f) docu- 
ments of authority, are admissible in evidence to prove particular facts, they 
do not exclude parol evidence. The principle ap]>lies in general, as it 
seems, where the document contains a mere subsequent memorial and recog- 
nition of the fact. 

A receipt for money, it has been held, is not conclusive evidence against 
the person who gives it, that he has actually received the money. 

Thus, upon the failure of an annuity deed for want of a memorial, upon 
an action brought by the plaintiff against the two grantors, to recover the 
consideration paid, one of the defendants, who was a surety only, was per- 
mitted to show, notwithstanding his having signed a receipt for the money, 
jointly with the other defendant, the principal, that he had never in fact 
received the money (g). 

In the case of Wilsonx, PouUcr , which is very briefly reported (/*), it is stated 


(ft) Vide Vol. I. tit. Judgment. Su- 
pra, Insolvent, 602. In Bledstyn v. 
Sedgwick, Anst. 004, the Court refused 
to hear parol evidence of the condemna- 
tion of a ship in Carolina, a copy of the 
condemnation which had been given to 
the captain having been lost at sea. 

(c) Or, in some instances, an examined 
copy of it. Supra, Vol. I. tit. Judgment. 

(d) Supra , 38. But parol evidence 
may be given of the same declarations 
made by the prisoner at other times ; su- 
pra, 38 ; infra, 787. 

(c) Gyfford v. Woodgate, 16 East, 290, 
vol. i. 

(/) Vol. I. tit. Written Evidence. 

(g) Stratton v. Hat all £ another, 2 


T. R. 300. And see The Attorney-gene- 
ral v. Randall other*, 2 Eq. C. Abr. 
742*, and cited 5 T. R. 309, and approves! 
of by Buller, J . ; where, although a receipt 
had been signed by three trustees, the Lord 
Chancellor decreed that the one only who 
had received the money should be answer- 
able for it But see Rowntrcc v. Jacob , 
2 Taunt. 141 ; also, 1 Sid. 44 : 1 Lev. 43 ; 

1 Saund. 286 ; Lutw. 1173; Co. Litt by 
Haig, and Butler, 373. Latour v. Bland , 

2 Starkie’s C. 882. 

(A) Str. 794. In Rowland v. Ashby, 
1 Ry. & M, 231, it was held that admis- 
sions made by a party on his examina- 
tion before commissioners of bankrupts, 
and which were material though not con- 
tained in the written examination, might 
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merely that a defendant in trover was charged with his confession taken Written 
before commissioners of bankrupt, and that the Chief Justice refused to let 
the defendant explain it by parol evidence. It is not stated in what way c i ul> i ve . 
the defendant proposed to explain the document; and it would not be safe Confession, 
to rely much on so very loose a report. 

In the common case of a confession taken before a magistrate, on a charge 
of felony, the practice is for the prosecutor to prove by evidence that the 
written document produced is a faithful account of the prisoner's state- 
ment ; upon principle, therefore, it scarcely admits of doubt that the pri- 
soner is at liberty to meet such evidence by contrary testimony, and to 
show that the written instrument is inaccurate. The statutes which autho- 
rize the magistrate to take the examination of prisoners do not give them 
an exclusive force ; and their admissibility and operation as evidence seem 
to stand upon the same footing with any other admissions at common law (?.), 
which, in such instances, are usually inconclusive ( k), And it seems that 
in general, where a document, such as a letter, not being matter of compact 
and agreement, is given in evidence as an admission by the adversary, the 
latter may adduce evidence to show that it originated in mistake, or to 
explain it by circumstances (/). 

In an action brought by bankers to recover back money paid on a cheque 
purporting to be drawn by the defendant, but alleged to be a forgery, and 
which was the fact in issue, held, that minutes of the defendant's examina- 
tion on a charge made against a party as having forged the cheque, were 
receivable, although he afterwards signed a regular deposition (m). 

2dly. Next, with respect to the parties, and the particular facts which it As to wliat 
Tecites. — The instrument offered in evidence, whether record, deed, or simple fft cts iiicon- 
contract, is offered either as between the same parties, or where either one ter parties 
or both are different Even where both parties are the same, it frequently 
happens that the instrument will not operate us an estoppel unless it be 
specially pleaded (w) ; and if it has not been pleaded, parol evidence of the 
fact is usually admissible in contradiction of the written instrument. 

In the next place, even where a record or deed exists, which is conclusive 
upon the parties, it is not always conclusive upon all points. 

Thus, evidence is admissible to prove that a deed was executed, or a bill 
of exchange made, at a time different from that of the date (o), or that the 
party in whose name a contract for the sale of goods was made, was but the 


be proved. So additional statements made 
by a prisoner before a magistrate, and not 
contained in the written examination, may 
be proved by parol. Venafra v . J ohnson, 
1 Mo. & R. 310. Supra, tit. Admis- 
sions. What a prisoner says before he 
may know the charge against him is ad- 
missible; interlineations and erasures in 
a confession are cured by the attestation ; 
and it is no objection that it is said to bo 
signed, where the party was a marksman ; 
and a voluntary confession, taken before 
the conclusion of the evidence against the 
prisoner, may be given in evidence on the 
parol statement of the clerk, refreshing 
ms memory by the paper. R . v. Bell, 5 
^ questioning R. v. Fagg, 4 C. 

& P. 666. 

(t) Supra, tit. Admissions. 


(k) Supra, tit. Admissions. * 

(l) Supra, tit. Admissions, and sec 
Holsten v. Jumpson , 4 Esp. C. 180; 1 
T. R. 182. 

(?n) Williams v. Woodward, 4 C. k P. 
346. 

(«) Supra , Vol. I. tit. Estoppel. 

(o) The plaintiff may declare on a bond 
bearing date on one day, and prove a de- 
livery on another day (Goddard's Case , 2 
Rep. 4, b), or allege a deed to have been 
delivered on a day different from that on 
which it bears date. Hall v. Cazenove , 
East, 477. Stone v. Bale, 3 Lev. 348. 
A latitat alleged to have been issued on a 
particular day after term, may be proved 
to have been so issued, though tested of 
the preceding terra. 1 Vent. 362. 

3 e 2 
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agent of another^). And even in the case of records, which are conclusive 
as far as regards their substance, averments and proofs may be received to 
contradict them as to time and place and many other particulars (q). 

The reason is, that in the case of the record, the points of variance would not 
have been considered to be material at the trial, and therefore the evidence 
does not in effect contradict the record ; and that in the case of deeds or 
other agreements it was not the intention of the contracting parties to bind 
themselves precisely as to such particulars, such instruments being, for the 
sake of convenience, frequently executed on days different from those on 
which they bear date, and commercial agreements being as frequently made 
on behalf of a principal in the name of an agent (r). 

The parties to a written agreement are not, in general, precluded from 
proving facts consistent with the agreement, although not expressed in the 
agreement. Where the written agreement was, that Maxwell should pur- 
chase of Sharp 2,000 Z. stock, it was held that the plaintiff Maxwell might 
give in evidence a parol agreement to buy 2,000 Z. stock (which belonged to 
Sharp and Abbott, but stood in the name of Sharp) of Sharp and Abbott, 
the parol being consistent with the written agreement (a). 

And as between the parties to a deed, or those who claim in privity, evi- 
dence is admissible to show the purpose and intention of executing the 
instrument, provided it be perfectly consistent with the legal operation of 
the instrument, and not inconsistent with its express terms. 

Thus, in the case of Milboum v. Ewart Sf others (t), where a man, in con- 
templation of marringe, executed a bond to his intended wife (the plaintiff), 
conditioned for the payment of money by the heirs or executors of the 
obligor to the plaintiff, at the expiration of twelve calendar months from 
and after the death of the obligor, and to an action on the bond against the 
heirs at law of the deceased husband, they pleaded the marriage, &c., and 
the plaintiff replied the fact that the bond was made in contemplation of 
a marriage between the defendant and the obligor, and with intent that, in 
case the marriage should take place, and the plaintiff should survive her 
husband, the plaintiff should have the benefit of the bond, it was held that 
those facts might well be averred, being perfectly consistent with the 
bond. 


(p) Wilson v. Hart , 7 Taunt. 295. 
So a purchaser of land, having made 
the purchase in the name of another, 
may show that he the (purchaser) paid 
for it, in order to raise a resulting 
trust, Vem. 500. Where parol evidence 
was offered (to raise an equity) that a 
pension granted by the Crown absolutely 
was in trust for the plaintiff, which the 
defendant, by his answer, denied, the 
evidence was rejected by Lor4 Thurlow. 
Fordyce v. Willis , 8 Mro. C. P. 577. 
Parol evidence is admissible to show that 
land described in a deed as meadow was 
not meadow, for it is not the essence of 
the deed, but mere matter of description. 
Skipmth v. Green, Str. 610. Or that 
land described as containing 500 acres, 
does not contain so many. S. C. Bac. Ab. 
Pleas, I. 11. Where a deed contains a 
generality to be done, as to perform all 
agreements set down by A., 1 Rot 672, 


1.5; to carry away all the marl in close 
JJ. t lb. ; to release all his right in C., Ib. ; 
2 Cowp. 600; he is not estopped from 
denying such agreements, &c. Com. Dig. 
Estoppel, A. 2. 

(<?) See Starkie’s Crim. Pleadings, 2d 
edit. 325, and supra, Vol. I. tit. Judicial 
Instruments. 

(?•) Infra, tit Partners; and tit. 
Vendor and Vendee. 

(s) Maxwell v. Sharp, Say. 187. Where 
one partner deposited his own deeds under 
a written memorandum “ as a security in 
the dealings which the party had with him,” 
held that evidence to show that the deal- 
ings alluded to were partnership trans- 
actions, was admissible, and established 
the lien on payments made on behalf of 
the firm. Chuck r, Freen, 1 M. Sc M. 259* 
S. C. contra, 2 Glyn & J. 246. ' ■* 

(0 5 T. R. 361. 
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It has already been seen that, as between parties to a deed, evidence of a Written 
further consideration than that expressed in the deed is admissible where 
the evidence does not contradict the deed (a). conclusive, 

A party to support a deed may show a consideration by parol evidence, inter pnr- 
so as it be not inconsistent with the deed. A deed operating under the 
Statute of Uses, and not reciting any consideration, may be supported by 
evidence of a pecuniary consideration (x). 

Except in cases where the Statute of Frauds requires a written agreement, 
paTol evidence may be admissible, in conjunction with written, to prove the 
agreement. Thus, if an agreement be reduced in writing, parol evidence is 
admissible to show that the parties, without writing, afterwards varied the 
terms (y) ; for here the evidence is offered, not to vary the terms of an in- 
strument which stands admitted as the real record of the intention of the 
parties, but is offered consistently with the existence of the instrument, and 
confessing that it does so exist, in order to avoid its effect by proof of a new 
agreement, adopting the old one, either wholly or in part, but annexing 
certain additional terms. 

It has, indeed, already been seen, that previous or contemporary declara- 
tions are not admissible to vary the terms of a written agreement ; where, 
however, the nature of the subject-matter does not require the agreement 
to be in writing, although a presumption arises, in the absence of proof to 
the contrary, that the parties expressed in writing the whole of their inten- 
tion in respect of the subject-matter, and intended the written terms to 
operate as an agreement, yet that presumption may, it seems, be rebutted 
by express evidence that what was so written was intended as a mere memo- 
randum of one part or branch only of a more general agreement, and was 
not intended to operate absolutely and unconditionally (z), or it may be 
shown that a parol contract was made independently, wholly collateral to 
and distinct from a written one made at the same time. In such cases, the 
parol evidence is used not to vary the terms of the written instrument, but 
to show either that it is inoperative as an entire and independent agreement, 
or that it is collateral and irrelevant. 

Where a statute requires the agreement to be in writing, the case admits 
of a very different consideration ; there the oral and written terms could 

u six weeks, at two guineas — W. W.” (the 
hirer); Lord EUenborough held that evi- 
dence was admissible to show that at the 
time of the hiring it was expressly stipu- 
lated, that as the horse was used to shy , 
the hirer, if he took him, should be liable 
to all accidents. In many instances, the 
terms reduced to writing may constitute 
but a small part of the real contract. Sup- 
pose A. to let a house by parol to B. for 
two years, and that at the time of the parol 
agreement a stipulation as to the furniture 
is made, for convenience of calculation, in 
writing, and that at the foot of the account 
is written, “ B. to take the furniture at the 
above valuation/’ it would be difficult to 
contend that B. would be bound to buy the 
furniture, although A. refused to let him 
occupy the bouse, and that B. would be 
concluded by the written part of the en- 
gagement from showing the real condition 
annexed to it. 

3 E 3 


(«) Supra, 758. 

(a?) MUdmay's Case, 1- Co. 170. So a 
deed which recites a pecuniary considera- 
tion only, may be shown to have been 
founded on a consideration of marriage. 
VUlers v. Beaumont, ib. Where pre- 
mises were purchased at a sale in different 
lots by plaintiff and defendant, and in their 
deeds the premises were described only by 
reference to the then tenants ; held, that a 
handbill exhibited at the sale was admis- 
sible, not as controlling, but explaining and 
applying the deed, and showing what was 
then in the tenants’ occupation. Murley 
v. McDermott, 8N.&P. 350. 

„Jy) Lord Milton v. Edtoorth, 0 Bro. P. C. 

Cuff v. Penn, 1M.& S. 21. Supra, 

-d?) J tffery v. Walton , 1 Starkie’s C. 

■ ® *®8on was in assumpsit for not 
taking proper care of a horse. A written 
memorandum was made upon hiring a horse, 
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not, it should seem, he incorporated ; and it might be very questionable, 
under the circumstances, whether the previously written agreement would 
be discharged and revoked by a subsequent oral agreement (a). It has been 
held that in cases which are within the scope of the Statute of Frauds, 
parol evidence is admissible to show a dispensation with the performance 
of part of* the original contract, such as an agreed substitution of other days 
than those stated in the contract for the delivery of goods sold (ft). But 
that it was otherwise where the terms of the written contract would be 
varied by the subsequent agreement (c). But it has since been held that 
where a written contract states a time and place for the delivery of goods, 
an alteration as to the time is not valid unless it be in writing ( d ). 

It has already been seen that mere unsigned memorandums, made with 
a view to a subsequent agreement, need not be proved ( e ). 

Next, where one of the contending parties was not a party to the record or 
other instrument. — It has been seen, that in some instances, where the 
proceeding is, as it is technically termed, in rent , the judgment or decree is 
final and conclusive upon all ( f). Where, however, the record is admis- 
sible but not conclusive evidence, even parol evidence seems to be admissible 
to prove the fact in contradiction of the record. 

Thus, upon an indictment against an accessory to a felony, although the 
record of the conviction of the principal be admissible evidence to prove 
the fact, yet, as it is not conclusive, the accessory is entitled to adduce any 
legal evidence in contradiction of the fact stated on the record (g). 

Although there are many instances in which a deed or agreement between 
others is evidence for or against a stranger, or where such a deed or other 
agreement would be evidence in favour of a mere stranger, as to some 
extrinsic fact stated in the instrument against a party, yet it seems to be a 


(a) An agreement to waive a contract 
for the purchase of lands is as much am 
agreement, concerning lands ns the original 
contract is, and must therefore, us it seems, 
he in writing. Sec. Lord 1 In.nl wickc’s ob- 
servation* in Buck house v. Crosby, Eq. C. 
A hr. 32, and in Bell v. Howard, 1) Mod. 
332. In Parte riche v. Fowl it. (2 Atk. 
384), Lord Hardwickc is reported to have 
said, that to add anything to an agreement 
in writing, by admitting parol evidence 
which would affect land, is not only con- 
trary to the Statute of Frauds, but to the 
rule of common law before the statute was 
in dicing; yet, as mere parol agreements 
concerning land were operative before the 
statute, there seems to have been no reason 
why a written contract should not have been 
varied by a subsequent oral agreement when 
it related to lands, as well us in any other 
case. See Clinan v. Cooke, 1 Sch. & L ef. 
35. Subsequently to the publication of the 
above remarks, it has been decided (Mar- 
s/wtl v. Lynn, (5 M. & W. 109 ; supra, 491) 
that a contract required by the Statute of 
Frauds to be in writing, cannot be varied by 
oral assent.. 

W Cuff V. Pmn, 1 M. & S. 21. See 
also the case of lFurmi v. Stagy , cited in 
Littler v. Holland , 3 T. It. 591; where 
Bnllcr, J. held that an agreement to extend 
the time was not a waiver but a continuance 
of the original agreement. See also Thrush 


v. RooJtc, 1 Esp. C. 53, cor. Lord Kenyon; 
where, in a written agreement., an appraise- 
ment, on u given day was specified as a con- 
dition precedent, oral evidence of an en- 
largement. by consent was admitted. Cor. 
Lord Kenyon. But see Snowball v. Verain , 
Buub. 175. 

(c) See Lord Ellenhorough’s observa- 
tions in Cliff v. Penn , 1 M. & S. 26; where 
he says, “ If this agreement had been varied 
by parol, I should have thought, on the 
authority of Meres v. Ansell , (3 Wils. 275), 
that there had been strong ground for the 
objection.” But note, that Meres v. Ansell , 
was decided wholly, as far as the report in- 
timates, upon the general principle of the 
inadmissibility of a cotemporary parol 
agreement to vary the terms of a written 
one. In Cuff v. Penn (and the same 
observation is applicable to Meres v. An- 
sell), and all other eases within the Statute 
of Frauds, the statute itself precludes any 
alteration of a written contract by a subse- 
quent parol agreement. 

(d) Marshall v. Lynn, 6 M. & W. 109. 

(e?) Supra, 57 ; and see j Hamsbotiom v. 

Tunbridge , 2 M. & 9. 484; and Same v. 
Mortley, lb. 445, and tit. Stamp. 

(/) Supra, Vol. I. tit Judicial In- 
struments ; and vide infra, tit Settle- 
ment. 

(g) Stipra, tit. Accessory. 
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general rule, that in all these cases parol evidence of the fact woqld still be Written 
admissible ; in other words, the instrument could never conclude the party evidence, 
by estoppel or otherwise. ofagainst 

Thus, in the case of The King v. Scammonden (h), already cited, the inha* strangers, 
bitants of a parish were permitted to show that 30/. was in fact paid as the 
consideration upon the sale of an estate, although the deed of conveyance 
between the parties specified 28/. as the consideration. Here the question 
was as to the value actually given for the estate ; and although the agree- 
ment was primd facie evidence as to the fact, and although the parties 
themselves might have been bound by their own representation of the 
transaction, it was not binding upon strangers, to the exclusion of the 
real fact. 

In the case of The King v. Laindon (i), the question as to a settlement 
was, whether the parties intended to contract as master and servant, or as 
master and apprentice ; the written agreement was as follows : “ I, J, M, do 
hereby agree with /. C. to serve me three years, to learn the business of a 
carpenter, the first year to have Is, 2d. per day, the second year to have 
Is. 6d. per day &c. In addition to this, J. C . was admitted to prove, at 
the trial, that at the time of signing the agreement he agreed to give J. M, 
the sum of three guineas, as a premium to teach him the trade, and that he 
was not to be employed in any other work. The Court of King’s Dench 
held that the evidence was admissible, being offered not to contradict a 
written agreement, but to ascertain an independent fact (h). It is, how- 
ever, to be observed upon this case, that the question might have been very 
different indeed had it arisen as between the contracting parties ; as if, for 
instance, a dispute had arisen between them as to the nature of the service 
which the master had a right to exact by virtue of the agreement. If in 
that case the servant had insisted on the co-existing parol agreement, to 
limit his service to carpenters’ work, the objection would have operated 
strongly that this would have been to superadd terms by parol to those con- 
tained in the written instrument, or to explain the intention of the parties 
by parol evidence (/). But the question was between strangers to the con- 
tract ; the point in issue was, the real intention of the parties when they 
committed certain terms to writing ; the terms so written were admissible 
evidence, as tending to prove the fact, on the natural presumption, in the 
absence of all suspicion of fraud, that the parties would disclose their real 
intention; but this was not the only medium of proof, neither was it an 
exclusive one, for the private statement of the parties could not, on any 
principle, bind and estop strangers. 

Where the action was brought against the heir and devisee, on a bond, 
and issue was taken on the fact, whether the defendant had sold the estate 

(k) % T. B. 474. So in R. v. Llangun- and see R. v. Olney, 1 M. & S. 387. See 

ner, 2 B. & Ad. 610, the deed of appren- other cases where evidence has been ad- 

ticeship stating the money to have been mitted of a consideration different from lhat 

paid by J.M., evidence was admitted to expressed in the deed. Filmer v. Gott, 

show that it was in part parish money. 7 Bro. P. C. 70. Clarkson v. Manway , 

And Bee R. v. Wickham, 2 Ad. & Ell. 617, 2 P. Wms. 203 ; 1 Ves. 128 ; and supra , 

where it was held that a parish might 648.565. 

show a settlement by renting a tenement (i) 8 T. R. 179. See also R. v. Shin- 

m A., although the lease stated it to be in field, 14 East, 544. 

& Parish officers are not estopped from (Jk) Per Lord Kenyon, C. J. and Law- 
showing the true consideration for a con- rence, J. 

veyance, though the parties are. R. v. (/) Supra, 548, et sea. 

Inhabitants of Ckeadle, 3 B. & Ad. 833 ; 
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for more than 108/., a lease and release were produced in evidence, from 
which it appeared that the defendant had sold the estate for 2107., but it 
was held that he was at liberty to prove that part of the estate so sold did 
not belong to the testator, but had been purchased by the defendant for the 
sum of 42/. in order to be sold to the vendee (m). Here the evidence was 
consistent, with the terms of the deed; but even if it had not been so, it 
seems that it would still have been admissible as between those parties; for 
although, as between the defendant and the vendee, the defendant might 
have been estopped by his deed from making any averment against it, yet 
as between the plaintiff and defendant there was no mutuality, and conse- 
quently no estoppel, and therefore the defendant was not concluded, upon 
issue joined as to the amount for which the estate sold, from showing the 
real fact. It was held in the same case, that although the deed Btated that 
the consideration was paid to the vendor, evidence was admissible to show 
that it was paid to a third person, with his privity. 

A party to a deed may, in an action between others, contradict the deed 
by liis testimony; thus, one who has jointly with another executed an 
assignment of a ship, as of their joint property, is competent to prove that 
he had no interest in it (w). 

With the exceptions already adverted to, the general inference, as above 
stated, seems to be, that oral evidence may be used indifferently as original 
and independent evidence of a fact, either concurrently with or in oppo- 
sition to written testimony ( 0 ) ; and that written evidence, however superior 
it may be, and frequently is in effect to mere oral evidence, does not in 
any case, of its own authority, unaided by an express rule of law, exclude 
such evidence. 

In an action for bribery at an election, it was held that parol evidence 
was admissible to prove the delivery of the precept to the returning officer, 
although it appeared that the returning officer had indorsed upon the pre- 
cept, with a view to prove it, the time of his having so received it, and that 
the indorsement had been attested by two witnesses ( p ). 


(m) Grove v. Weston, Say. 209. 

(») 1 T. H. 301 ; supra , 10. 

(a) An order for goods, describing their 
nuintor and kind, is evidence for the plain- 
tiff in an action against the defendant for 
not delivering the goods, although no time 
or price was mentioned; and the defend- 
ant's acceptance of the order, and the price 
agreed upon, may be proved by parol. In- 
gram v. Lee, 2 Camp. 521. Where the 
terms of adjustment with an underwriter 
were indorsed on the policy, and the money 
was paid, parol evidence was admitted of 
a previous agreement, that if the other 
underwriters should eventually pay a less 
sufii, the surplus should be returned. Bus- 
sell v. Duns ley, 0 Moore, 238. The fact 
that a receipt has been given, does not 
exclude parol evidence of payment by a 
witness who saw the mouey paid. Humbert 
v. Cohen, 2 Esp. C. 218, cor » Lord Ellen- 
borough. An oral admission by a defendant 
is evidence of a debt, although at the 
time a written admission was entered in a 
book, which cannot be read for want of a 
stamp. . Singleton v. Bailett , 2 Tyr. 409 ; 


and see Jacob v. Lindsay , 1 East, 460; 
Rambert v. Colim , 4 Esp. C. 213. Mang- 
ham v. Hubbard , 8 B. & C. 14. Semble , 
evidence is admissible that notes were 
issued by a corporation for a different pur- 
pose than that for which they were autho- 
rized to issue them. Slark v. Highgate 
Archway Company , 5 Taunt. 792. 

(p) Grey v. Smithies , Burr. 2273. It 
appeared in the case of Reason and Tran- 
ter, Stra. 499, that the dying declaration of 
Mr. Lutterel, the deceased, had been taken 
down in writing by a witness, at the iartance 
of two justices of the peace who were pre- 
sent; the witness had afterwards copied 
the writing thuB made, and produced it at 
the trial; but the original was not pro- 
duced. The Court held that the copy was 
not evidence. Upon this it may be observed, 
that although the copy was not evidence, 
the original being still in existence, and 
being better evidence than the copy, yet 
it seems that, in such a case, the mere fact 
that the witness reduced the declarations 
to writing at the time, would not exclude 
parol evidence of those declarations, the 
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An executory agreement, not under seal, may be discharged by a parol 
agreement (q). But it seems that a contract under the Statute of Frauds 
cannot be waived by a subsequent parol agreement (r). 

Where letters are written in so dubious a manner as to be capable of diffe- 
rent constructions, or be unintelligible, without the aid of extrinsic circum- 
stances, their meaning becomes a question of fact for the jury, and parol 
evidence of such extrinsic facts is admissible ; as in the case of libels, 
threatening letters, or a letter offered in evidence to prove acknowledg- 
ments to take a case out of the Statute of Limitations. But if they cannot 
be explained by extrinsic circumstances, then, like deeds or agreements, 
their construction is matter of law for the Court («). 

So an instrument in itself defective and inoperative may be confirmed and 
supplied by oral testimony, and operate in conjunction with it. Thus, where 
in the bishop’s register a blank was left for the name of the patron, it was 
held that this might be supplied by oral testimony (t), for as the presenta- 
tion itself might have been by parol, it might have been proved by the aid 
of the suppletory parol evidence, consequently there was no unwarranted 
substitution of oral for written evidence. 
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By a general rule of all the courts of Trin. T., 1 W. 4, it is directed that 
with any declaration, if delivered, or with notice of declaration, if filed, con- 
taining counts in indebitatus assumpsit, or debt on simple contract, the plain- 
tiff shall deliver full particulars of his demand under those counts, when 
such particulars can be comprised within three folios ; and when the same 
cannot be comprised within three folios, lie shall deliver such a statement of 
the nature of his claim, and the amount of the sum or balance which he 
claims to be due, as may be comprised within that number of folios (w). 

The particulars, when annexed to the record, are authentic without fur- 
ther proof ( x ) ; but they are not made part of the record and incorporated 
in the pleadings (y). 

The object of a bill of particulars is to give the defendant more specific 
and precise information as to the nature and extent of the demand made 
upon him by the plaintiff, than is announced by the declaration (z), in a 


instrument not being an authentic one, 
authorized by the statute of Phil. & Mary. 
See Sayer's Case, 12 Vin. Ab. A. b. 23, 
pi. 7. In the same case other declarations 
of the deceased which had not been taken 
down in writing, made at other times, were 
received in evidence. See 2 Starkie’s C. 
208. 

(q) Ld. Milton v. Edworth, 6 Brown. 
P* C. 687. Secus, after breach, Willough- 
by v. Backhouse , 2 B. & C. 824 ; B. N. P. 
162. Case v. Baker, T. Raym. 460. 

(r) Goss v,Lord Nugent, 6 B. & Ad. 58. 

to Per Buller, J., 1 T. R. 182. 

<0 Bishop of Meath v. Lord Belfield , 
1WU..S16. , 

(u) If the particulars exceed three folios, 
the defendant may obtain fresh particulars 
bn payment of costs and taking short notice 
of trial. James y. Child, 2 Cr. & J.262. 
It the plaintiff do not supply such particu- 
1 ms as the statute requires, he will not be 


allowed them in costs, if afterwards re- 
quired and delivered. 

(a?) Macarty v. Smith, 8 Bing. 145; 
1 M. & Scott, 227 ; 1 D. P. C. 227. 

( y) Booth v. Howard , 5 Dow, P. C. 
438. 

(z) Wherever the form of pleading is so 
general as not necessarily to enable the de- 
fendant to prepare fully for his defence, as 
where a general form is given by a statute, 
such as 9 Ann, c. 14, or 25 Geo. 2, c. 30* it 
seems that the plaintiff would be required 
to furnish a bill of particulars. See Tidd’s 
^Practice, 7 th edit. So where the action is 
on a bond conditioned to indemnify or to 
perform covenants. So in ejectment on a 
forfeiture of a lease (Doe d. Birch y.PhiU 
lips, 6 T. It. 597) ; or if the plaintiff declare 
generally in ejectment, and without suffi- 
ciently specifying the lands sought to be 
recovered (7 East, 382); so the plaintiff 
may call on the defendant in ejectment to 


To confirm 
or contra- 
dict unau- 
thenticated 
written 
evidence. 


Object of. 



When 

sufficient. 


Objection 
to omission 
in, how 
taken. 


Defects in. 


794 PARTICULARS, BILL OP. 

mode unencumbered by the technical formalities of pleading. Hence, as 
will appear from the decisions on this head, referred to below, particulars 
are in general sufficient, provided they be not so materially erroneous (a) as 
probably to have led the defendant into error ; but if, on the other hand, 
the particulars vary so materially from the evidence as to render it probable 
that the defendant has not been apprised of the real claim intended to be 
made by the plaintiff*, the latter will be precluded from going into evidence 
of that part of his demand. 

In order to preclude the plaintiff from giving evidence of any item not 
included in the bill of particulars, the order for delivering the bill must be 
produced, and the delivery of the bill be proved (b). If a first bill of parti- 
culars has been delivered, under a Judge’s order, and the plaintiff deliver a 
second without any order, he can give no evidence of any item which is not 
contained in the first particulars (c), for the latter will not supersede the 
former, neither will it confine the plaintiff in his evidence ( d ). 

Where the particulars stated merely that the demand was on a promis- 
sory note, which for want of a stamp could not be given in evidence, it was 
held that the plaintiff could not go into evidence of the consideration for 
which the note was given (e). 

If the particulars state the demand to be for goods sold and delivered to 
the defendant, no evidence can be given of goods sold and delivered by the 
defendant as agent for the plaintiff (f)> Nor of a mere admission that the 


specify for wlmt. he defends, where it is not 
ascertained in the consent-rule. But where 
the particulars are specified in the* decla- 
ration, us in actions of special assumpsit, 
covenant, debt, or articles of agreement, or 
in actions for torts specified in the declara- 
tion, an order for particulars does not appear 
to be requisite. Tidd’s Practice, 013, 7lh 
edit. — In an action for assunqnsit against 
the vendor for breach of contract in the sale 
of a house, with counts to recover the depo- 
sit, the plaintiff having in his firnt count 
alleged that the defendant, who was bound 
to make a good title, had delivered an in- 
sufficient abstract, the Court obliged the 
plaintiff to give u particular of all the ob- 
jections to the abstract arising upon mut- 
ters of fact (Collett v. Thompson , 3 B & P. 
840). In ejectment brought on a forfeiture 
of a lease, the Court will compel the plain- 
tiff to give a particular of the breaches on 
which he means to rely. Doe d. Birch v. 
Phillips , 6 T. It. 597. 

(a) The particulars should contain an 
account of the items of demand, and state 
when, and in what manner, they arose ; but 
it is sufficient to refer to a particular already 
delivered, without re-stating it (Peake’s C. 
172 ; Tidd’s Pract. 014, 7th edit.) If the 
bill specify the transaction upon which the 
claim arises, it need not specify the techni- 
cai description of the right resulting to the 
plaintiff from that transaction ( Brown v. 
Hodgson, 4 Taunt. 189). It will be a con- 
tempt of court to deliver a particular as 
general as the declaration (Brown v» Watts , 
1 Taunt. 353) ; but it is sufficient if it con- 
vey the requisite information, although it 


be inartificially drawn up (1 Camp. 69). It 
lias been said, that where there has been 
an account current, and the party means to 
give credit, the particular ought to state 
those items meant to be allowed (per Lord 
Kenyon ; Mitchell v. Wright, 1 Esp. C. 
280.) And where an attorney, by his bill 
of particulars, claimed 200 although, on 
allowing for payments, the balance was but 
10/., the plaintiff was compelled to take the 
balance without costs (2 Camp. C. 410). 
But the practice does not conform with 
these cases (Tidd’s Pract. 614 (e), 7th edit.) 
And in a lute case, Ilolroyd, J. held, upon 
an application at chambers, that it was suf- 
ficient to state the items on the debtor side 
only ( Cooke v. Cooke, MS.). And sec Miller 
v. Johnson, 2 Esp. C. 002, where Eyre, 
C. J. observed that it was never the inten- 
tion, in compelling a party to give a parti- 
cular under a Judge’s order, to make him 
furnish evidence against liimsclf, and that 
such an use could not be made of it. 

(h) Peake’s C. 172; 2 B. & P. 243; 
1 Esp. C. 195; 3 Esp. C. 168. 

(c) Brown v. Watts, 1 Taunt. 353. 
Short y. Edwards, 1 Esp. C. 374. Where 
the plaintiff has made a mistake in deliver- 
ing his particulars, he ought to amend, on 
a summons. 1 Taunt. 353. 

(d) Short v. Edwards , 1 Esp. C. 374. 

(e) Wade v. Beasley , 4 Esp. C. 7. The 
action was by the payee against the exe- 
cutor of the maker. But see Brown v. 
Hodgson, 4 Taunt. 189, and sum a, 577. 
note (d), 

(/) Holland v. Hopkim, 2 B. & P, 243. 
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defendant owed the particular sum(^). But in an action against an agent Defects in. 
for not accounting for goods delivered to be sold, and for goods sold, parti- 
culars headed, “Defendant to plaintiff, 10 tierces of porter, 20 Z.,” were held 
to be applicable to any of the counts ( h ). 

A mistake in the date, as to the demand upon a particular item, is not 
material where the date cannot mislead (i) ; as where the particular states 
the work for which the action is brought to have been done in one month, 
when in fact it was done in another month, and no work was done in the 
month so specified ( k ). 

The plaintiff is not precluded from recovering a demand made in the par- 
ticulars by his having omitted to include the item in a bill delivered before 
the action was brought (l); but the previous omission may, under the cir- 
cumstances, afford a presumption against the claim. 

A reference to an account delivered before the commencement of the 
action is a virtual compliance with the order for the delivery of a bill of 
particulars, and the plaintiff is bound by the account ( m ). 

Where a party cannot have been misled by a mistake made in the parti- j) e f oc t 
culars, the error is not in general material. when im- 

Where the particulars, by mistake, specified a payment made by the plain- mafceria ^ 
tiff, on account of the defendant, to A., and it turned out that it had been 
made to B the item having been erroneously placed under the name of A. 
instead of B., it was held to be sufficient, unless the defendant would make 
affidavit that he had been misled by the particulars (n). So where the par- 
ticulars, in an action of debt for rent, stated the premises to be at A . instead 
of B ., it was held to be no ground of nonsuit unless the defendant could 
prove that he held other premises at A. of the plaintiff (o). 

So where the particulars specified the amount of a bill at 60 L instead 
of 63/., and made a mistake in the day of the month in stating the dat e(p). 

The plaintiff may recover interest, although the particular merely states Effect of, 
a demand upon a promissory note ( q ). hy way «f 

Where the plaintiff’s particulars were for horses sold, and upon an account a(I,IU8810U ‘ 
stated, and the defendant paid money into court sufficient to cover the latter 
demand, and the plaintiff failed on the former demand, it was held that he 
could not apply the money paid to the counts for horses sold, on which he 
had given no evidence ; and he was nonsuited (r). 

( g) Buckton v. Smith , 4 Ad. & Ell. 468, So where, in an action by the assignees of a 
although the declaration contained a count bankrupt, the declaration stated the action 
on an account Btated ; and see Holland v. to be for money had and received to the use 
Hopkins , 2 B. & P. 243. of the bankrupt, but the particulars of de- 

(h) Hunter v. Welsh, 1 Starkie’s C. maud stated it to be had and received to the 

224. And where a carrier had misdelivered use of the plaintiff, it was held that the 
goods which the defendant had misappro- variance was not material, the particulars 
priated to his own use, the particulars “ to having given substantial information of the 
seventeen firkins of butter, 501.” were held nature of the claim. Tucker v. Barrow, 
to be sufficient. Broum v. Hodson , 4 1M.&M, 137. 

Taunt. 189. Disbursements are evidence (p) Per Abbott, J., Manning's Ind. 240. 
under a particular for cash advanced, liar- Fleming v. Crisp, 5 bow. P.C. 454. Par- 
mow v. Wood. 8 Bing. 371. . ticulars for goods sold by the plaintiffs as 

(i) MUwood v. Walter, 2 Taunt. 224. brewers will not prevent their recovering 

Harrison v. Wood, 8 Bing. 371. as spirit dealers, the defendant not having 

(k) 2 Taunt, 224. been misled, Lambirth v. Hoff, 8 Bing. 411. 

(0 Short v. Edwards , 1 Esp. C. 374. (q) Blake v. Lawrence , 4 Esp. 147. So 

( m ) Hatchett v. Marshall, Peake, 172. where the plaintiff confined his particulars 

Etches v. FeUowes, Wightw. 78. to one count of his declaration. 

(») Day v. Bower, 1 Camp, 69, n. (r) Holland v. Hopkins, 3 Esp. C. 168 ; 

(o) Davies v. Edwards, 3 M. & S. 380. 2 B. & P. 248. 
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Effect ot, Where in assumpsit the defendant pleaded non-joinder in abatement, and! 
by way of the particular contained items as due from the defendant and his partner, 
admission. w ^ 0 WRg not gue( j ? ^ was held that the particulars supported the plea, 
although part of the demand was due from the defendant solely (a). 

The giving credit to the opposite party, where there has been an account 
current between them, is not an admission that the sum is due (f). 

Particulars of set-off are for the benefit of the defendant, to enable bim 
to know what to plead, as well as to restrain the plaintiff’s proof of bis 
claim in the declaration (w). An admission in the particular of a payment 
by the defendant is evidence for the latter to prove such payment, and the 
jury are not, in acting on such proof, hound to adopt the statements made 
in the particular by the plaintiff in his own favour (v) ; and such payment 
need not be pleaded (w). 

The particulars of set-off are considered as incorporated with the notice 
of set-off, which is in the nature of a plea, and therefore a plaintiff cannot 
make use of a notice of set-off as evidence of the debt under the plea of 
non assumpsit ; nor can he use a particular of set-off for that purpose, for it 
is incorporated with the notice (a*). 

Although the plaintiff be restricted in his own evidence by his particular, 
he may avail himself of any evidence adduced by the defendant to increase 
his demand (y). 

The plaintiff brought an action against his partner, and confined himself 
by his particular to a balance due on a separate account ; the defendant 
produced a subsequent account, stated by the plaintiff, in which the latter 
made himself a debtor on the separate account, but on the same paper 
stated also the general account, by which he made himself creditor to a 
greater amount than that claimed on the separate account ; the Court said 
that the defendant had made a better case for the plaintiff than he was at 
liberty to have made for himself, and that the plaintiff was entitled to a 
verdict for the balance on the general account. Here the defendant him- 
self proved the plaintiff’s claim to the larger sum, by giving in evidence 


(«) Colson y. Selby , 1 Esp. C. 452. And 
the Court of K. B. afterwards refused to 
set aside the nonsuit. Qu. 

(J) Miller v. Johnson , 2 Esp. C. 602. 
Note, there the question was upon the par- 
ticulars of set-off delivered by the defend- 
ants, and it was held tliat the admission of 
an item in the plaintiff’s account did not 
render proof by the plaintiff unnecessary. 
See also 5 Taunt 228 ; 1 Marsh. 33. S. C. 

(«) See the observations of Parke, B. in 
Kenyon v. Wakes, 2 M. & W. 764 ; and 
see Booth v. Howard, 5 Dow, P. C. 438. 

(v) Kenyon v. Wakes, 2M.&W. 764; 
and see the observations of Parke, B., ib. , 

(to) lb., and Coates v. Stevens, 2 C. M. 
& R. 1 18. Note, that in the case of Kenyon 
v. Wakes , the objection that without a 
plea of payment tie defendant could use 
the particulars in reduction of damages 
only, and not in bar of the action, was not 
taken at the trial, and therefore the Court 
refused to set aside the verdict for the de- 
fendant Parke, B., however, intimated his 


opinion that a plea of payment was unne- 
cessary, and said, that had it not been for 
the case of Ernest v. Brown, 3 Bing. N. C. 
374, he should have entertained no doubt 
on the question ; and he disapproved of the 
distinction taken in Ernest v. Brown , 
between assumpsit and debt, in thfe re- 
spect. And see Bymer v. Cooke, M. & M. 
86, n, ; and now by the rule, Trin. Term, 
1 Viet., where the plaintiff, to avoid the 
expense of a plea of payment, shall have 
given credit In the particulars for any sum 
admitted to have been paid to the plaintiff, 
it shall not be necessary to plead payment. 
The rule is not to apply where the plaintiff, 
after stating the amount of his demand, 
states that he seeks to recover a certain 
balance without giving credit for any par- 
ticular sum. See tit. Payment. 

(x) Harrington v. Macmorris, 5 Taunt. 
228; 1 Marsh, 33; Supra, VoL I. tit. 
Pleadings. 


(y) Hurst v. Wathis, 1 Camp. 68; and 
per Parke, B., 1 M.&W. 480. 
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the balance due on the general account, since the whole of the plaintiff’s 
statement was in evidence. 

Where a particular as to some counts (e. g. on bills of exchange) is unne- 
cessary, it is sufficient if the particular specify the causes of action in the 
other counts (z). 

If the particulars of the defendant’s set-off be not delivered within the Objection 
time limited by the order (a), he will be precluded from giving evidence in ^ t ^ )lU 
support of his set-off; but the plaintiff cannot make an objection to such been deli- 
particulars at the trial, which might, if taken earlier, have been rectified vered. 
by the defendant, or by the Court (ft). 

The objection on the score of variance between the proof and the par- 
ticulars must be taken on the trial, after production and proof of the 
particulars (c). 


PARTIES (d). 

The rule which excludes a party from giving evidence in his own cause Grounds of 
is not founded^ merely on the consideration of bis interest; if it did, it would incompe- 
follow that a party might always be called by the udversary to give evidence tency * 
against his own interest ; the rule is partly, at least, founded on a principle 
of policy for the prevention of perjury (<?). 

In a recent case, a plaintiff was by consent of the defendant allowed to 
be examined upon oath as a witness in the cause, although he came to 
defeat the claim of a co-plaintiff (/). 

It has been seen, that in general a voluntary admission made by a party 
to the cause is admissible evidence against him (g). This is true where the 
party making the admission is affected by it, in his own private and natural 
capacity; but in other Cdses the rule is frequently inapplicable. 

Where a corporation has been a party, a corporator not disqualified on 


(z) Cooper v. Arnos, 2 C. & P. 267. Day 
v. Dams , 5 C. & P. 340. 

(a) See the form,Tidd, App. c. 22, s.10. 
If the order direct the particulars to be de- 
livered forthwith, without prescribing any 
specific time, apd the particulars are deli- 
vered so late as to embarrass the party, he 
waives the objection by an acceptance of 
the particulars, and cannot urge it at the 
trial ; the proper course is to object imme- 
diately, by application to the Court See 
Holt’s C. 552. 

(ft) Lovelock v. Chiveley , Holt’s C. 552. 

(c) The plaintiff recovered a greater sum 
tliau he claimed by his particulars, and upon 
discussion, the Court of K. B. approved of 
the principle on which he recovered, and 
judgment was entered accordingly, no ob- 
jection having been made on the score of 
excess, either at the trial or upon the argu- 
ment, the Court refused to reduce the judg- 
ment to the sum claimed by the particu- 
lars. Bell v. Puller, 2 Taunt. 285; 12 
East, 486, n. 

(d) As to the joinder of parties in an 
indictment, see Crim. Plead. 2d edit. 33; 
and supra, tit. Accessories. As to com- 
pelling a disclosure of the residence of 
plaintiffs in a suit, see Worton v. Smith, 
6 Moore, HO. Bedford v. Birley , MS. 


(e) And yet either party may be put to 
his oath by a bill of discovery in equity, 
where he is quite as likely to commit per- 
jury as if he were to be examined in a court 
of common law. It was formerly held (in 
equity) that though a plaintiff could not 
examine a co-defendant whom he had unne- 
cessarily made a witness ( Gibson v, Allen, 
10 Mod. 30), yet one co-defendant might 
examine any other. Ch. Pr. 411 ; Gil. Eq. 
Rep. 98. Where a court of equity directs 
a party to be examined as a witness, the 
objection is merely reserved qiuL compe- 
tency as a party. Rogers v. Whittingham, 
1 Swans. 39. 

(/) Nor den v. Williamson , 1 Taunt. 
378 ; and Fenn d. Pewtris v. Granger, 
3 Camp. 177. If, however, the general 
role of exclusion be founded partly on the 
ground of policy, it seems . to be dear in 
principle that the rule ought not to be in- 
fringed, even although a party be desirous 
of examining his adversary. The above 
case of Nor den v. Williamson was so 
peculiarly circumstanced, that there could 
be no danger of peijury. 

Or) Supra, tit. Admissions. 
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Grounds of the score of interest seems at all times to have been considered to be com- 
incompe- petent (A). And a declaration or admission by a corporator is not admis- 

tency * giblo in evidence against the corporation (i). But it has been held that the 

declaration of a rated parishioner is admissible, although it be exceedingly 
weak evidence in a case of settlement (J). 

Who are The inhabitants of contending parishes in settlement cases are considered 
inhabitants mo ^° afl P art * es > anc * on ground it has been held that an inhabitant 
of parishes, of the adverse parish is not compellable to give evidence (A). Still inha- 

liundreds, bitants, if not rated, were always considered to be competent (l). And upon 

^ c * indictments against the inhabitants of counties for tlie non-repair of bridges, 

and of parishes for non-repair of highways, the inhabitants, although parties, 
seem to have been considered as competent witnesses, except so far as they 
were rendered incompetent by their interest (m). The statute, making 
inhabitants of hundreds («) competent, notwithstanding their interest, 
would have been nugatory if the objection might still have been taken that 
they were parties. 

The respondents’ overseer, producing an ancient certificate by the appel- 
lant parish, may be examined as to the contents (o). So may a corporator, 
producing corporation documents. 

Party to It has already been seen that a party to a transaction is, in general, com- 
the record. p e tent, unless he be either a party to the record, or be disqualified by his 
interest It still remains to be considered how far tlie being a party to 
the record will in itself operate us a disqualification. In the first place, 
whenever there are several defendants in tort , and after the whole of the 
evidence has been gone through on the part of the plaintiff, he may be 
acquitted, and examined as a witness for the others (</). But a plaintiff can 
in no case examine a co-defendant, although nothing be proved against 
him (r) on the trial. 


(A) Supra, 340. The men of one county, 
city, hundred, town, corporation or parish, 
are evidence in relation to the rights, privi- 
leges, immunities and affairs of such town, 
city, dice., If they are not concerned in pri- 
vate interests in relation thereunto, nor 
advantaged by such rights and privileges 
as they assert by their attestation. Gilb. 
L. Ev. 128, 2d ed.; Vent. 351. 

(i) Mayor of London v. Long, 1 Camp. 

22 . 

(j) JR. v. Inhab. of Hardwiclte, 11 East, 
579; see stat. 54 Geo. 3, c. 170; and see 
JR. v. Whitley, Loicer, 1M.&S. 63(3 ; and 
VoL I. tit. Witness. But see the ob- 
servations there as to tlie stat. 54 Geo. 3, 
c. 17a 

(A) lb. But now see the stat. 54 Geo. 3, 
c. 170, s. 9; vide supra, Vol. I. tit. Wit- 
ness. 

(0 lb. 

(/«) Supra, 530. Vol. I. tit. Witness 
— Inhabitant. I am not aware of any 
instance where exemption from examina- 
tion has been churned in such a case by 
an inhabitant, on the ground that he was 
& party. 

(«) Supra, Vol. I. tit. Witness. And 
see the stat. 8 Geo. 2, c. 16, s. 15, which 
recites that huudredors are incompetent, by 
reason of interest. 


(o) JR. v. Ncthcrthong , 2 M. & S. 337. 

(p) Supra, Vol. I. lit. Witness. 

(q) lie ought to be acquitted at the end 
of the plaintiff’s case, per Alderson, ,T. ; and 
it was so held by all the Judges on con- 
sultation, and ruled accordingly by Aider- 
son, J., in Kendall v. KUlqhaw, Lancaster 
Sp. Ass. 1834. For otherwise, per Aider- 
son, J., the party against whom no evi- 
dence given would be entitled to cross- 
examine the witnesses for defendant. Su- 
pra, Vol. I. tit. Witness. So upon an 
indictment. JR. v. J Redder, 1 Sid. 237. 
R. v. The Mutineers of the Bounty , 
1 East, 313 ; and see Dymohe’s Case, Sav. 
34 ; Godb. 326; Vin. Ab. Ev. I. 5. 1. 12 ; 
Tr. P. P. 334, 7tli edit. Bat a bankrupt 
who has pleaded his bankruptcy, is not, on 
proof of the bankruptcy, a competent wit- 
ness for a co-defendant. Supra , tit. Bank- 
rupt. Qu. whether, when an action is 
brought against a constable acting under a 
warrant, without joining the justice, the 
constable, on proof of the warrant, is not 
entitled immediately to his acquittal under 
the stat 24 Geo. 2, c. 44, s. 6. Vide supra, 
tit. Justices. 

(r) B. N. P. 285 ; 2 Camp. 833, n. The 
general rule is, that a party to tlie record 
cannot be examined ; per Le Blanc, J. Ibid.; 
and per Abbott, L. C. J., in Blackett v. 
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A defendant upon the record, who is no party to the issue tried, may 
usually be examined as a witness, if he be not disqualified by interest. 

Thus a co-defendant, in an action of tort, who has suffered judgment to go 
by default, is competent to prove that a co-defendant is not chargeable (*). 

But he cannot be called to prove a co-defendant guilty (t). So a defendant 
in ejectment who has let judgment go by default is a competent witness for 
either a defendant ( u ) or plaintiff (i>). 

A co-defendant in assumpsit , who pleads his bankruptcy, is not a compe- 
tent witness for a co-defendant who has pleaded non assumpsit ( w ). But 
where, in such a case, the plaintiff had entered a nolle prosequi as to the 
bankrupt, the latter Was admitted as a witness for the other defendants (x). 

Where upon an issue to try the validity of a will, a legatee appeared 
under a liberty “ to attend the trial of such issue, 1 ” it was held that his 
counsel might cross-examine witnesses, and suggest points of law, but had 
no right to address the jury or call witnesses (y). 

The effect of a variance as to parties between the record and the evidence Variance, 
is considered under the respective titles of Assumpsit (z), Carriers (a) Case ( b ), 

Deed ( c ), Ejectment (d), Husband and Wife (c), Trespass , Trover, Variance. 

In assumpsit, the joinder of too many, either plaintiffs or defendants, or 
the non-joinder of plaintiffs, is a ground of nonsuit (/), but the non-joinder 


Weir, 5 B. & C. 387. A plaintiff cannot 
call a co-defendant in assumpsit who has 
let judgment go by default. Ib. And it 
seems to be a general rule, that a plaiutiff 
can in no case examine a co-defendant on 
the record ; a rule founded, principally, on 
the ground of policy in preventing perjury, 
and a consideration of the hardship of call- 
ing on a party to charge himself. And 
this rule seems to be strictly observed as 
to plaintiffs, for the joining so many de- 
fendants is their own act, although, in 
many instances, it may he matter of neces- 
sity. The case of a defendant in eject- 
ment who has let judgment go by default 
( Doe d. Harrop v. Green, 4 Esp. C. 198) 
is scarcely to be regarded as an exception ; 
for there the proceeding is merely ficti- 
tious, and the name of the defendant does 
not appear upon the record. In the cases 
of Mant v. Mainwaring , 2 Moore, 9, and 
JBroton v. Brown, 4 Taunt. 752, it was 
held that a co-defendant in assumpsit, who 
had let judgment go by default, was not a 
competent witness for the plaintiff, for by 
means of his own testimony he would ob- 
tain contribution from the defendant who 
had pleaded. Vide tit. Witness — Inte- 
best. 

(s) Ward v. Hay don £ another, 2 Esp. 
C. 552, cor. Lord Kenyon, 2 Camp. 334, n. ; 
cor. Wood, B. Lancaster, 1809. Where 
three out of four defendants suffered judg- 
ment by default, it was held that one of 
them might be subpoensed to produce a 
deed. Colley v. Smith, 4 Bing. N. C. 285 ; 
and 6 Dowl. 399. 

(0 Chapman v. Graves, 2 Camp. 333, 
n. cor. Le Blanc, J. Lancaster, 1810. And 
see Barnard v. Dawson, 2 Camp. 333, n. 
cor. Lord Kenyon. But in the case of 


Worall v. Jones , 7 Bing. 305, it was held 
that where a party to the record had let 
judgment go by default, consented to he 
examined, and had no interest in the cause, 
it was competent to the plaintiff to exa- 
mine him. See R. v. Woburn, 10 East, 
395. 

(ii) Vide tit. Witness— Interest. 

(v) Doe Hl. Harrop v. Green, 4 Esp. C. 
198. 

(«j) Haven v. Dunning another , 3 
Esp. C. 25. See Emmett v. Bradley, 1 
Moore, 332. Emmett v. Butler, 7 Taunt. 
599. Peake’s Ev.App. lxxxvii. And the 
Court would not in such a case permit a 
verdict to be recorded in favour of the 
bankrupt, for the purpose of enabling him 
to give evidence. Currie v. Child 8f others, 
3 Camp. 283. Where one of several de- 
fendants sued as makers of a note, pleaded 
his bankruptcy and certificate, the Court 
permitted a verdict to be taken for him, 
and that be should be examined as a wit- 
ness for tlio other defendants. Bate v. 
Russell, 1 M. & M. 333. S. P. Afflalo v. 
Fourdrinier, 6 Bing. 306. 

(a?) MJver v. Humble, 16 East, 171. 

(y) Wright v. Wright, 4 C. & P. 389; 
and 7 Bing. 450, n. 

(z) Supra, 59. 

(а) Supra, 285. 

(б) Supra, 298. 

(c) Supra, 378. 

(d) Supra , 430. 

(e) Supra, 535. 

(f) Supra, 59-100. Joint-tenants must 
also join in actions ex contractu (Co. Utt. 
180, b. ; Bac. Abr. tit. Joint~tenants, K. 
1 B. & P. 73); and so must parceners in 
all actions relating to their estate (R. T. 
Ilardw, 398, 9). Tenants in common may 
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Varianoe. of other defendants must be pleaded in abatement^). In actions of tort, 
on the other hand, although the joinder of too many plaintiffs be a ground 
of nonsuit (A), the non-joinder of plaintiffs must be pleaded in abate- 
ment i ) ; the joinder of too many defendants is not a ground of nonsuit, 
since some may be convicted and the rest acquitted (A) ; the same rule 
applies in penal actions (l ) ; and the non-joinder of others as defendants in 
pergonal actions of tori (m) cannot be taken advantage of, even by plea in 
abatement. Where, however, the action is founded immediately upon a 
contract, and for a damage resulting from mere breach of contract, although 
in form it be an action of tort , the joinder of defendants, who did not con- 
tract, would, it seems, be a ground of nonsuit under the general issue ( n ) ; 
and in such case one of two joint contractors cannot maintain a separate 
action (o). 


PARTNERS (p). 

Identity of. Where two or more unite in partnership, for carrying on a particular 
trade, or other purpose, they become in point of law so identified with each 
other (i q), that the acts and admissions of any one, with reference to the 
common object, are the acts and declarations of all, and are binding upon 
all. The very constitution of this relationship furnishes a presumption that 
each individual partner is an authorized agent for the rest, but this pre- 
sumption has no operation where a party who would rely upon it has re- 
ceived express notice to the contrary, or where the transaction between 
himself and the individual partner is a fraud upon the rest. 


cither join or sever in actions on contracts 
relating to their estate, although they must 
sever in avowry for rent. Bac. Ab. tit. 
Joint-tenants , and Tenants in Common , 
K.; 1 Lev. 109 : Sir T. Raymond, 80. 

(g) Ibid. 

(ft) Supra, % 97. 

( i) Supra , 297. Joint-tenants and par- 
ceners must join iu personal as well as real 
actions for injuries affecting their real pro- 
perty, or the non-joinder may be pleaded 
in abatement (Bac. Abr. tit. Joint-tenants , 
K. 2 Yin. Ab. 59 ; Vin. Ab. tit. Parceners ). 
Tenants in common must sever in real ac- 
tions, except in quare impedit ; but they 
snap join in personal actions for a joint da- 
mage to the estate (Bac. Ab. Joint-tenants, 
K.j 5 T. R. 247; Cro. Jac. 231 ; 2 HL 
1077 ; Yelv. 161), or each may sue sepa- 
rately (5 T. R. 248 ; 2 Bl. R. 1077). The 
non-joinder of a part-owner of a chattel 
must be pleaded in abatement, although 
the omission appear on the declaration in 
trover. Addison v. Overend, 6 T. R. 766. 
Lease to A . and B.; A. demises part to 2). 
and gives receipts and a notice to quit in 
his own name. A . and B. (scmble) cannot 
jointly maintain an action in the nature of 
waste. Steele v. Western, 7 Moore, 29. 
(ft) Supra, 286. 297. 

(Z) Ilardyman v. Whitaker J* al. 2 
East, 573, n. and see Barnard v. Gost- 
lisig fral. 2 East, 569. 

(m) 1 Will. Saimd. 291, a. 

(«) Weatl v. King , 12 East, 452. The 


plaintiff declared for a deceit alleged to 
have been practised by means of a war- 
ranty made by two defendants upon a joint 
sale to him, by both, of sheep, their joint 
property, and it was held that the plaintiff 
could not recover upon proof of a contract 
of sale and warranty by one only as of his 
separate property. Sec also Max v. Ro- 
berts, 2 N. R. 454 ; where, in an action on 
the case, upon the delivery of goods to 
several joint ship-owners, to be carried to 
A. for freight, and alleging a deviation, it 
was held, that if the plaintiff failed to 
prove them all to be owners, he could not 
recover against the rest. It is otherwise 
where negligence is the test of the action, 
although a contract exist relating to the 
business in which the negligence occurred. 
See Govett v. Radnidge, 3 East, 62. Su- 
pra, 285. 

(o) Hill v. Tucker, 1 Taunt. 7. Bail, 
jointly, employed an attorney to surrender 
the principal, and held that they could 
not maintain separate actions for neglect- 
ing to surrender the principal. 

(jo) See the Act for regulating the co- 
partnership of bankers ; 7 G. 4, c. 46. See 
as to joint-stock companies, 1 & 2 Viet, 
c. 96, continued and extended by 3 & 4 
Viet. c. 111. 

(?) Partners are at law joint-tenants, 
part-owners are tenants in common, and 
one cannot sell the share of another. ' Ab- 
bott’s L. S. 68. See Ouston v. Hebden , 
1 Wils. 101. 
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The rules of evidence on this subject result from these general principles Identity, 
of law regarding partnerships, subject to this further consideration, that the 
acts, conduct and representations of parties, may be conclusive evidence oi 
their partnership, in favour of strangers who are not cognizant of their 
private arrangements, but who must be guided by external indications, 
although as between themselves, they are not partners. The subject will 
be considered as it relates to — 

1. Actions by several Partners, 801. 

- - - by one of several, 803. 

2. Actions against several, 804. 

- - - proof in Defence, 800. 

- - • evidence of Dissolution, 811. 

- - - - - - of Notice, 812. 

- - - against one of several, 814. 

3. By one partner against another, 815. 

4. Competency, 817. 

First. Where several plaintiffs bring an action of assumpsit, unless they Actions liy 
rely upon a contract expressly made with all, they must prove a joint several, 
interest, arising by implication, ns by evidence that they are partners, and 
jointly interested in the subject-matter ; for if a contract be made by the 
joint agent of all, or by one partner in behalf of all, they may sue jointly 
upon it, although their names have not been expressly mentioned (r). It 
must be proved that all who sue were partners at the time of the con- 
tract; one who has been subsequently admitted into the firm cannot join, 
although it were stipulated that be should have u share in past trans- 
actions (s). 

The evidence of partnership usually consists in the oral testimony of Proof of 
clerks, or other agents or persons who know that the alleged partners have panne*, 
actually carried on business in partnership ; it is unnecessary, even in cri- 
ininal cases, to produce any deed or other agreement by which the co-part- 
nership has been constituted. 

Where several sue as indorsees of a bill, indorsed in blank, it is unnecessary 
to give any proof of their partnership or joint interest (t). 


(r) See tit. Assumpsit, and Vkndor 
& Vkn joists. In Skinner v. Stocks, 4 B. 
& A. 437, it was licld that the action might 
be brought either in the name of the per- 
son with whom the contract was actually 
made, or in the names of the parties 
really interested. Where two brought an 
action as partners (with whom the defen- 
dant had frequently dealt), and at the trial 
it. appeared that at the time of tiie con- 
tract a third person, who had formerly 
been a partner, and though he had with- 
drawn his name when the goods were 
supplied still continued to receive part of 
the profits, but was not a party to the ac- 
tion, Lord Kenyon refused to nonsuit the 
plaintiffs. ]3 u t where the action was 
brought in the names of several, who had 
agreed that Ross (one of them) should carry 
on the business in his own name, it was 
bdd that the defendant was entitled to set 
off a^ debt t.o Ross for business done on 
Ross s own account; and Lord Kenyon 
VOL. ii. 


observed that the plaintiffs had subjected 
themselves to this by holding out, false 
colours to the world, and permitting Ross 
to appear as tin* sole owner. Stacey 1$ 
others v. Decy, 1 lisp. C. 408. Leveek v. 
Shaft. 0,2 Esp. C. 408. Where three firms 
agreed to purchase jointly certain goods, 
and the purchase was effected by one party 
and the broker knew him only, held that. 
, all might join in the action for breach of 
contract Cot hay v. Fennell , 10 13. & C. 
071. All part-owners are partners in re- 
spect; of the concerns of a ship, and all ought 
to join in an action for freight. Abbott on 
Shipp. 82. And if any injury be done to 
a ship and a part-owner dies, the action 
survives. Ib. 81. 

(s) Wilsford v. Wood, 1 Esp. C. 182. 
Where a guarantee is given to one person 
for the benefit of all , all may sue. Garrett 
v. Handley, 4 H. & C. 664. 

(t) Hordasnz v. Leach, 1 Stark ie’s C. 
4*10j and supra, 210. 

3 F 
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Where A. and B. being partners, their agent, after an act of bankruptcy 
by A. ( u ) but before an act of bankruptcy by B., paid a sum of money on 
the joint account to C., it was held that the assignees under a joint com- 
mission could not recover this money as had and received to the use of A • 
and B. before they became bankrupts, or as money received to their use, as 
assignees since the bankruptcy (x), even although A, knew of the bank- 
ruptcy of B. ; for a solvent partner may dispose of the partnership effects 
in discharge of a partnership debt (y). So if A. in such case, after a secret 
act of bankruptcy by B., dispose of the partnership effects for a valuable 
consideration, and afterwards commit an act of bankruptcy, the assignees of 
both under a joint commission cannot maintain trover against the bond fide 
vendee ( z ). 

Where an Act authorized all suits on the part of the company to be com- 
menced and prosecuted in the name of the chairman, held that it did not 
extend to authorize a suit to be commenced by the chairman against a 
member for an account of monies received by him for shares which he 
was employed to sell, but that it was necessary to make the other members 
parties to the suit (a). 

It is a good defence to show that one of several plaintiffs cannot recover 
although he may have been guilty of fraud against the rest. Thus A B . 
and C. cannot recover on a bill of exchange drawn by them, and accepted 
by the defendant, A. having (in fraud of his partners) engaged to provide 
for the acceptance when the bill should be due (A). A covenant by one 
partner not to sue is not a release of a partnership debt (c). 


(w) The consequence of a dissolution of 
partnership between A. and B. by the bank- 
ruptcy of B. is that A . and the assignees 
of B. become tenants in common of each 
individual article; lAVes. 229. The right 
is not to an individual proportion of each 
specific article, but to an account; the 
property is to be made the most, of and 
divided; per Lord Eldon, ill Crawshay v. 
Collins , lb. See Fox v. Banbury , 
Cowper, 449. Where one of several part- 
ners (the plaintiffs) drew a bill which the 
defendant accepted on the condition that 
such partner would provide for it when 
due, held that as he having failed in per- 
forming the condition could not have sued 
the defendant, his partner being bound by 
his acts could not maintain a joint action. 
Sparrow v. C hitman, 9 B, & C. 241. 

(a?) Smith v. Goddard , 2 B. & P. 
465 . 

(y) Harvey v. Crickett, B. R. Sittings 
at Serjeant’s Inn before Mich. Term, 57 
G. 3 ; Sal. N. P. 1060 ; i e. to one who had 
no knowledge of the bankruptcy of the 
partner. If a creditor take the notes of a 
parson after knowledge of the bankrfiptcy 
of one of several partners, though the rest 
are then solvent, he cannot set them off; 
per three Judges, K. B., Sittings before 
Mich. T. 1830 ; and see Mime v. Fellows, 
8 B. U C. 402. 

(*) Fox v. Banbury , Cowp. 449. 

(а) AP Mahon v. Upton , 2 Sim. 473. 
And see Long v. Young, 309. 

(б) Hichmond v. Heapy , l Starkie’s C. 


102; where it was held by Lord Ellen- 
borough that the parties could not sue out 
a commission of bankruptcy founded upon 
that debt ( Johnson v. Peck, cor. Holroyd, 
J. Lancaster Summer Assizes, 1821). 
Sparrow v. Chisman , 9 B. & C. 241. 
Jacaud v. French , 12 East, 317. Bolton 
v. Poller, 1 B. & B. 539. So where A . 
being indebted to B. and C., allowed the 
amount on the settlement of a private ac- 
count between himself and C., and the 
latter gave a receipt to A . for the amount, 
it was held that this was a good discharge 
( Henderson v. Smith , 2 Camp. 561 ). But 
where Buch a receipt was given after notice 
in the Gazette of the dissolution of partner- 
ship between B. and C. and that debts 
were to be paid to the former only, it was 
held to be fraudulent, and void. Ibid, and 
afterwards by the Court of K. B. A ., B. 
and C. being partners, and A. and D. 
being also partners, A. indorsed bills and 
paid money to A., B. and C.,tbe property of 
A . and D., in payment of a debt due from 

A. to A B. and C., and afterwards in- 
dorsed the bills in the names of A., B. and 
C. to a creditor of the firm; held, that 
though this was a fraud by A. on D., yet 
that A, and D. could not recover against 

B. and (7. ; and that after the bankruptcy 
of A . and II. their assignees were not in 
a better situation. Jones v. Yates 9 B. 
Sc C. 582. 

(c) Walmctly v. Cooper, 3 P. Sc D. 
149. 
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Where A. was a partner with B . in one firm, and also with <7. in another, 
and the firm of A. and B. indorsed a bill to A. and C. f and B, received 
securities from the drawer, on an undertaking by B. that the bill should be 
taken up and liquidated by the house of A . and B., it was held that A. being 
bound by the act of his partner, could not in conjunction with C maintain 
an action on thfc bill against the acceptors ( d ). So if one partner be pre- 
cluded by the illegality of his act from recovering in the particular trans- 
action, his partners, although innocent, cannot recover (<r). 

Thus if goods be sold and packed by a partner living in Guernsey, for the 
purpose of being smuggled into this country, the parties who live in Eng- 
land, although ignorant of the transaction, cannot, jointly with the other, 
maintain an action for the goods, for the act of one partner is the act. of 

all(/). 

But where a party colludes with one partner of a firm to enable him to 
defraud the other partners, the one partner may maintain a joint action 
with the rest in respect of such tort (//). A joint-stock company, the shares of 
which may be increased to an unlimited extent, and be assigned or disposed 
of by deed or will to any persons at the discretion of the holders, are frau- 
dulent and illegal (A). 

The non-joinder of a co-contractor as plaintiff, is, in general, a ground of 
nonsuit. 

A surviving partner cannot recover in assumpsit withdbt naming his 
deceased partner in the declaration (/), for there is a variance. But where 
money is owing to two partners, and after the death of one it is paid to a 
third person, the survivor may maintain an action for money hail and 
received to his own use ( k ). 

On an execution againn one of several partners, the purchaser of his 
interest in partnership property becomes tenant in common with the rest (Z). 

The party with whom the contract has been expressly made may alone 


(d) Jacaud v. French , 12 East, 317. 

(«) 3 T. R. 454. 

(/) Biggs v. Lawrence , 3 T. R. 454. 
See Clttgas v. Pcneluna, 4 T. R. 466. 
Way mail v. Bead, 5 T. It. 590. 

( g) Longman v. Pole, 1 Mood. & M. C. 
223. 

(h) Blundell v. Windsor, 8 Sim. 601. 
(*) Jell v. Douglas , 4 B. & A. 374. 

j Richards v. Heather , 4 B. & A. 29. 
Webber v. Tivill, 2 Saund. by Seij. Will. 
121, n. 1. Israel v. Simmons, 2 Starkie’s 
C. 356. Where a partnership is deter- 
mined by death, it survives in many cases 
as to the legal title, but not as to the bene- 
ficial interest. Per Ld. Eldon, C., in Craw- 
shay v. Collins , 15 Ves. 227. If a partner 
die, the debts and effects survive, but the 
survivor is a trustee in equity, 1 Ves. 243. 
Croft v. Pyke, 3 P. W. 182. Exparte 
Ruffini, 6 Ves. 126. 1 Madd. ch. 76. 

Hereby it is manifest, that survivor 
noldeth place generally, as well between 
joint tenants of goods and chattels iu pos- 
session or in right as joint tenants of in- 
heritance.” l ins. 182. See the diversi- 
ties between a naked trust and one joined 
to an estate or interest. Ib. 181 . And be- 
tween authorities created by parties and 


those created by law for the sake of jus- 
tice. lb. 

The law will take notice of the Lex 
Mercatoria , as that there is no survivor- 
ship. Per Powell, J. Bellasis v. If osier. 
Lord Ray. 281. See Jefferies v. Small, 
1 Ves. 217. 

k) Smith v. Barrow , 2 T. R. 476. 

l) Chapman v. Coops , 3 B. & P. 280. 
And the purchaser takes subject to the 
rights of the other partner. Per Lord 
Mansfield, Fox v. Hanhury , Cowp. 440. 
1 Salk 392. West v. Shipp , cited Cowp. 
449. Per Lord Hardwicke. If a creditor 
of one partner take out. execution against 
the partnership effects he can only have the 
undivided share of liis debtor, and must 
take it in the same manner the debtor him- 
self had it, and subject to the rights of the 
other partner. The transfer merely give® 
a right to an account, each partner having 
an interest not in the whole, but in the sur- 
plus. Per Lord Eldon, in Button v. Mor- 
rison, 17 Ves. 201. And see S. P. 5 Madd. 
Chancery, 76 ; 1 Wightw. 60. See Tyler 
v. Duke of Leeds , 2 Starkie’s C. 218. 
The sheriff must sell the debtor’s share and 
make the ' purchaser tenant in common. 
Holmes v. Muntze , 4 Ad. & Ell. 127. 
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sustain the action, although it turn out that another person, whose name 
wan not mentioned, is secretly interested (m). 

Where business has been carried on in the names of several, one of them 
may still support an action of assumpsit , provided he expressly prove that 
the others were not in fact partners ( n ) ; and a party in whose name the 
business has been carried on as a co-partner is competent to prove that in 
fact he was not a partner (o). 

Secondly . In an action against several, upon a contract on which they are 
liable as partners, the proof of partnership usually consists in evidence that 
they have acted as partners in the particular (p) business. Less evidence is 
usually sufficient in this case than is requisite where partners sue as plain- 
tiffs, for there they are cognizant of ull the means by which the fact is capable 
of being proved ; but where they are sued as defendants the plaintiff may not 
lie able to ascertain the real connection between the parties ; it is sufficient 
for him to show that they have acted as partners (</), and that by tlieir 


(in) IJoyd v. Arehbowle, 2 Taunt. 324. 
Mawman v. Glllet , lb. 325. And per Sir 
James Mansfield, Ibid.: “ If you can find 
out a dormant partner you may make him 
pay, because lie has had the benefit of your 
work; but a person with whom you have 
no privity of coriftuuuication shall not sue 
you.” But see Skinner v. Stocks, 4 B, & 
A. 437. Supra, Lcreck v. Shafto , 2 JEsp. 
C. 4(58. Lucas v. De la Cmir, 1 M. &. 8. 
249. 

(w) Tlic banking trade wns carried on in 
the joint Dumcs of the father and son, und 
the accounts were headed in tlieir joint 
names in the banking books ; und it was 
held that the father could not maintain a 
separate action without proof that the son 
(although proved to lie a minor) had no 
share in the business. Teed v . FAicorthy, 
14 Bust, 210. Atkinson v. Laing, 1 I). 
& R. 10. Parsons v. Crosby, 5 JEsp. C. 
UK). Lcveck v. Shafto , 2 Esp. C. 408. 

Where the contract was originally en- 
tered into by A . for himself and partner, 
under the name of “II. and Sons,” held 
that it was not, necessary to join purties 
who were by a subsequent agreement, to 
have a share in the contract. IJovill v. 
Stephenson, 4 C. & P. 409. 

In an action for business done by the 
plaintiff, as an attorney, it being proved that 
Ids son’s name was joined as a partner, in 
letters, and on the door of the office, but 
he swore that he was not in fact a partner ; 
held that the plaintiff was not entitled to 
maintain the action alone if the son were 
believed, notwitlistanding the evidence 
might be sufficient to reuder them jointly 
liable in an action for negligence. Kell v. 
Nainby , 10 B. & C. 20. 

A father and son, being joint farmers, 
the son died, and the father carried on 
business for lienefit of himself and next of 
kin. Held that the property was well laid 
in the father and son’s next of kin. It. v. 
Scott, Russ, & Ry. C. C. 13 ; und R. v. 
Gaby, lb. 178. I). and C. were partners, 


C. died Intestate, leaving a widow; the 
widow acted as partner. Stolen property 
was held to be well laid in I). and W. 

(o) Glossop v, Colrnan , 1 Starkie’s C. 
25. 

(p) Partners in a particular concern are 
not liable in respect of transactions foreign 
to that concern unless they have held them- 
selves out to others as partners in such 
transactions. See below, notes (r) and (s). 

(fj) Even although the partnership is by 
deed ( Alderson v. Clay, 1 Starkie’s C. 
406). To make one liable as partner, there 
must either In; an actual contract to share 
in profit and loss, or he must have per- 
mitted his credit to be pledged by the use 
of his name as a partner ( Hoare v. Dawes, 
Doug. 37 1 ). An agreement to share profits 
alone raises a liability, in point of law, to 
losses with respect to creditors ( Hesketh v. 
Blanchard, 4 East, 146. Waugh v. Car- 
ver, 2 H. B. 247). Where a debtor and 
creditor agree to be jointly concerned in an 
adventure abroad, which is to be purchased 
by the de btor, and the returns are to be 
paid to the creditor in satisfaction of the 
debt, both are liable as partners to vendors 
from whom the debtor in consequence 
purchases goods abroad. Gouthwaitc v. 
Duckworth , 12 East, 421. And see Waugh 
v. Career, 2 II. B. 235, and Gardiner v. 
Childs, 8 C. & P. 345. A. directs B., a 
broker, to buy goods, and it is agreed that 
B. shall be interested therein one-third, 
acting in the business free of commission, 
and the concern is afterwards treated as a 
joint one; it was held that B . had power 
to pawn the goods, there being no ground 
for imputing fraud or collusion. Reid v. 
Ilollingshead, 4 B. & C. 807.— The com- 
munion of profit and loss is the true test 
of partnership. An agreement by several 
to take aliquot parts of a commodity to be 
purchased by A., where there is no agree- 
ment for a re-sale, does not make them 
partners (Coupe v. Eyre , 1 II. B. 37). An 
agent whose wages are paid by a proper- 
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habit and course of dealing, conduct and declarations, they have induced Proof of 
those with whom they have dealt to consider them to be partners (r). Hence partner- 
if a person has represented himself to be a partner, and has been trusted as 
such, he is bound by that representation, and it is no defence for him to 
show that he w^| not in fact a partner (*). One who lends his name to 


tion of the profits, is not a partner (Meyer 
v. Sharpe , 5 Taunt. 74). If A. be paid by 
a portion of the profits, he is as to third 
persons a partner ; but if he be paid by a 
sum in proportion to the profits, it is other- 
wise. Ex parte Hamper , 17 Ves. 404. 
Per Lord Eldon, Ex parte Rowlandson, 

1 Hose 01. Grace v. Smith , 2 HI. 308. 
An agreement that A. shall make pur- 
chases for B., and in lieu of brokerage, 
have one-third of the projits arising 
from sales, and hear a proportion of the 
losses, makes him a partner as to third 
persons. Per llolroyd, J., Smith vT Wat- 
son, 2 11. & C. 409. An agreement that 
A. for his labour shall share, the profits 
made by JJ.’s vessel, constitutes them 
partners as to third persons ; seats, of an 
agreement that he shall receive half the 
gross earnings. In the former case there 
is a communion of profit and loss; the 
latter is merely a mode of payment for 
labour. Dry v. Boswell, 1 Camp. 320. 
See Wish v. Small, lb. 331. Benjamin 
v. Porteous, 2 II. 11. 500. AT air v. Glen - 
nie, 4 M. & 8. 240. Cheap v Cramond, 
4 11. & A. 663. Wilkinson v. Frazier, 4 
Esp. C. 182. It. v. Hartley , Russ. & Ry. 
C. C. L. 139. Joiut proprietors of a coach, 
each of whom provides horses for his own 
stage, but who share the gross proceeds, 
are not, it seems, jointly liable for goods 
supplied for the horses ( Barton v. Hanson, 

2 Taunt. 49) ; but qv. whether the parti- 
cular agreement inter se was not known. 
Where A., B., C. and D. were partners in 
a coach concern, but A. provided coaches 
and ‘horses at a certain allowance per 
mile, it was held that A. alone was lia- 
ble for the repairs of the coach, to one 
who knew the agreement, although the 
names of all appeared on the coach. Hiard 
v. Bigg and another , per Holroyd, J., 
Winch. Sp. Ass. 1819, Mann. Ind. 220. 
Rut they are jointly liable to one who 
sends goods. Ibid. So for any damage 
done in the management of the coach. Ibid. 
And see W aland v. Elkins, 1 Stark ic’s C. 
272, and Green v. Beesley , 2 Bing. N. C. 
108. A. agreed to carry a mail from M. to 
E. at so much a mile, the money received 
for parcels to be equally divided, and 
losses borne equally ; they were held to be 
partners. Ibid. Executors who continue 
the share of a deceased partner in trade, 
for the benefit of the deceased partner’s 
infant child, are liable as partners. Wight - 
7,mn v Tncnroc, 1 M. & S. 412. One of 
several joint proprietors of a ship, who as- 
signs. his interest to another, the register 
remaining joint as a collateral security, is 


liable for repairs. The amount or propor- 
tion of profit received is not material. It. 
v. Dodd, 9 East, 527. — It frequently hap- 
pens that a partner in a firm may lxi con- 
sidered a third person in transactions be- 
tween the firm and a party with whom the 
firm deals (per Eyre, O. J., Bolton v. Pul- 
ler, 1 11. &l P. 546, 7). llut in actions by 
the firm, the liability of any one partner as 
a defendant is a bar to the action. Supra, 
241, and 802. The knowledge of partici- 
pation in profits by one who seeks to charge 
the participator as a partner is not material. 
Ex parte Gdlar , 1 Rose, 297. See Vera 
v. Ashby, 10 B. & C. 288. 

(r) If it cau be proved that the defendant 
lias held himself out to be a partner, not 
“ to the world,” for that is a loose expres- 
sion, hut to the plaintiff himself, or under 
such circumstances of publicity as to satisfy 
a jury that the plaintiff knew of it, and 
believed bim to be a partner, he is liable to 
the plaintiff on all transactions in which he 
engaged and gave credit to the defendant 
upon the faith of his being such partner. 
Per Parke, J., in Dickenson Val.pi/ , 10- 
B. & C. 140. To prove the liability of G. 
as the partner of S., evidence that a former 
partner with S. introduced G. to the wit- 
ness as an in-coming partner, and that 
afterwards he (the witness) reported that 
G. and S. were partners, is admissible, 
although neither G. nor S. were present at 
the time when the witness so reported. 
Shott v. Streal field, 1 Mo. &c R. 8. 

(#) As to the general principle, vide su- 
pra, 40. In an action against the defendant 
as a partner and shareholder in a joint- 
stock mining company, for goods supplied 
to the firm, it was held that it was neces- 
sary to prove either that she was in fact a 
partner, or that she had induced the plaintiff 
to suppose that she wus a partner, and 
that it was insufficient to show by letters 
and conversations that the defendant had 
admitted herself to be a shareholder, or to 
show payment of money on account of 
shares. Vici v. Lady Anson , 7 B. & C. 
409. Where, in an action by the Indorsee 
of a bUl of exchange drawn and accepted 
by order of the directors of a mining com- 
pany, it was proved that the company bad 
entered into a contract for the purchase of 
mines, taken a counting-house in London, 
engaged clerks, and also on agent to reside 
in the country, and had worked some of the 
mines, and that the defendant had applied 
to t he secretary of the company for shares, 
some of which had been appropriated to 
him, and that he had paid an instalment of 
1 5 h per share, attended the counting-house 
3 F 3 
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a firm, although he receives no part of the profits of the trade, is liable on 


of the company, and there signed some 
deed, and afterwards attended a general 
meeting of the shareholders, the Court 
were inclined to think that there was not 
sufficient evidence to show that the de- 
fetidanjt. had either actually become a part- 
ner, or held himself out to the world as 
such, and that at all events it was neces- 
sary to prove that the directors had au- 
thority to hind the members by drawing 
and accepting bills of exchange, of which 
there was no sufficient evidence. Dickin- 
son v. Vafpy, 10 B. & C. 128. A pro- 
spectus was issued for a distillery company, 
with a capital of 000,000 L, and 12,000 
shares, and to be conducted pursuant to 
the terms of u deed to be drawn up ; all 
persons who did not execute the deed 
within eighty days after it was ready, were 
to forfeit all interest in the concern. No 
more than 7,500 were ever allotted, only 
2,000 persons paid the first deposit, only 
1,100 the second, and only 65 signed the 
deed ; and the directors, after the time for 
paying the second instalment hud elapsed, 
advertised that persons who had omitted to 
pay had forfeited their interest in the con- 
cern. Held, that tin application for shares, 
and payment of the first deposit, did not 
constitute a partner One who had not other- 
wise interfered in the concern, and that the 
insertion of his name by the secretary of 
the company in a hook containing a list of 
tho subscribers, was not a holding himself 
out us partner. Fox v. Clifton others, (3 
Ring. 770. Where, in contemplation of 
forming a company for distilling whwkcy, 
the following prospectus was issued in May 
1825: u The conditions upon which this 
establishment is formed, are, the concern 
will be divided into twenty shares of 100 /. 
each, five of which to belong to A. B, the 
founder of the works, tins other fifteen sub- 
scribers to pay in their subscriptions to 
Messrs. Moss & Co., bankers, Liverpool, 
in sucli proportions as may be called for : 
the concern to he under the management of 
a committee of three of the subscribers, to 
be chosen annually on the 10th of October; 
ton per cent, to bo paid into the bank on 
or before the 1st of June next:" held, 
that this prospectus imported only that a 
company was to be formed, not that it was 
actually formed, and that a person who 
subscribed his name to this prospectus, and 
who was present at a meeting of sub* 
seribers when it was proposed to take cer- 
tain premises for the purpose of carrying 
on the distillery, which were afterwards 
taken, and solicited others to become 
shareholders, but never paid hi9 sub- 
scription, was not chargeable as a part* 
ner for goods supplied to the company. 
Bourne v. Freeth , 9 B. & C. 632. But 
In Pen'h [U v. Hone , 4 Bing. 28, where 
the plaintiff’s name was entered in a book 
with those of several other subscribers to 


a projected joint-stock company, and he 
received scrip receipts, but sold them be- 
fore the deed for the formation of the com- 
pany was executed, andhc was not a party 
to the deed, yet it was* eld that he was a 
partner, and that all who subscribed to the 
fund must be taken to have assented to 
the deed. In this case the Court seem to 
have considered that the plaintiff became 
a partner by being an original subsciber to 
the undertaking. And in Lawler v. Ker- 
shaw, 1 M. & Si. 93, it was held by Lord 
Tenterden, C. J., at Nisi Prius, that a 
party puying a deposit on shares in a 
truding company, and afterwards signing 
a deed of partnership, was to be considered 
as a partner from the time of the deposit. 
Evidence that A . B. had contributed to 
the funds of a building society, and had 
been present at a meeting of the society, 
and was party to a resolution that cer- 
tain houses should be built, was held to be 
sufficient to make him liable in an action 
for building those houses, without any 
proof that he had any actual interest in 
the houses, or in the land on which they 
were built. Braithwaite v. Schofield, l) 
B. & C. 401. By the rules of the com- 
pany, upon the transfer of shares, the 
party transferring ceased to be a proprie- 
tor from the time the transfer was regis- 
tered, and the person purchasing was not 
to be deemed a proprietor until he executed 
the deed ; upon a plea, in an action against 
the company, that the promises, if any, 
were made jointly with one of the plain- 
tiffs, a co-proprietor ; there being evidence 
by the letters of such party that he was a 
shareholder, although there was no actual 
proof of his having executed the deed (it 
having been done under a power of attor- 
ney not produced), and there having been 
no transfer of his shares, it was held he 
had not relieved himself from his liability 
as a partner. Harvey v. Kay, 0 B. & 0. 
356. An action was brought ugainst, two, 
for goods supplied to a mining company, 
originated in fruud, but of which the jury 
found the defendants to have been igno- 
rant, they had never signed the partnership 
deed, and had transferred their scrip before 
the action brought, but both had attended 
a meeting of the company; it was held 
that they were liable. Ellis v. Schmatck , 
5 Bing. 521. The defendants consented to 
become directors of a proposed company, 
for which an Act was intended to be ob- 
tained, and they paid instalments on the 
number of shares necessary to qualify them 
as directors, and attended meetings, and 
tho contract with the defendant for certain 
works was by tender sent in to the direc- 
tors, in consequence of an advertisement 
to receive proposals; held, that having 
held themselves out or allowed themselves 
to be represented to the public as directors, 
and done no act to divest themselves of 
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the engagements of the firm(/), to one who is ignorant of the real 
fact (a). 

In an action by one as manager of a district banking company, the return 
to the Stamp-office under the stat. 7 Geo. 4, c. 40, is not the only admissible 
evidence of his being one of the public officers ; the fact may be proved 
aliunde (x). 4 

Where bills drawn on A. and Co. are accepted by B. in the name of A. 
and Co., it is evidence against B . that he is a partner (y). 

A party cannot be liable merely as a partner unless he was a partner at 
the time of the contract (z ) ; and therefore although the acts and admissions 
of a party, made subsequently to a contract, may be used as evidence to show 
that he was a partner at the time of the contract, yet if it be clear that he 
was not then a partner, no subsequent admission will render him liable in 
point of law (/*). Thus one who has been admitted into the firm is not 
responsible for goods previously sold and delivered, even although he acknow- 
ledge his liability, and accept a bill for the amount ( b ). 

Although the declaration or admission of each individual member of a firm, 
that he is a partner, is evidence to charge himself, it is no evidence of the 
fact against any other party (c). 

An affidavit for the registry of a ship, made by A., stating that A. and B. 
are the owners, is not evidence of the fact against B. (d). 

Where two of three defendants in assumpsit were outlawed, it was held 
that a letter written by the third, who had pleaded non assumpsit , in which 
he admitted the partnership, was evidence of the fact (c). 

An admission by A ., in the discussion of a particular transaction, that he 
is a partner with B., is not evidence to bind him as a partner in any other 
matter unconnected with the particular transaction (/). But if A. publicly 


that character, they were liable. Double- 
day v. Musket t , 7 Bing. 110. And see 
Nockells v. Crossby , 3 B. & C. 814. Crom- 
ford v. Lacy , 3 Y. Sc J. 80. Vere v. Ashby , 
10 B. & C. 288. 

(t) Guidon v. Robson, 2 Camp. 302. 
The consent of the party is of course ne- 
cessary. Newsom v. Coles, 2 Camp. 017; 
2 H. Bl. 235. As by allowing his name to 
be exposed over a shop door, or to be used 
in invoices, bills of parcels, or advertise- 
ments. Fox v. Cl\flon, 6 Bing. 794: 
4 M. & P. 714. 

(w) Alder son v. Pope, 1 Camp. 404, n. 
See Teed v. Elworthy , 14 East, 214. And 
see Kell v. Nainby , 10 B. Sc C. 21. De 
Berkorn v. Smith. 1 Esp. C. 29. Ridgway 
v. Broadhurst, 1 C. M. Sc R. 415. 

(*) Edwards v, Buchanan , 3 B. Sc Ad. 
878. It is sufficient in such case, if in the 
return the party be described as A. B. of, 
See. esq., a public officer of the co-partner- 
ship. The right to sue is not defeated by 
the omission of the places of abode of one 
or more partners in the return. Armitage 
v. Homer , 3 B. & Ad. 793. 

(y) Spencer v. Billing , 3 Camp. 312. 
? was 8a ^ tliat it may be shown that 

hills have been invariably accepted in this 
way, without producing them, per Lord 
Ellenborough, C. J. 

(z) See the cases cited below, 810, 
note (j). There is no distinction between 
trading and mining companies ; and where 


a party takes shares in a concern, on a 
prospectus holding out that a certain ca- 
pital is to be raised for carrying it on, he 
will not be liable as a partner unless the 
terms of the prospectus be fulfilled, or it 
be shown that lie knows and acquiesces in 
the directors carrying it on with a less capi- 
tal ; where the jury negatived such know- 
ledge or ^acquiescence, and found the de- 
fendant not liable, the Court held the find- 
ing right. Pitchford v. Davis , 5 M. Sc 
W. 2. 

(a) Saville v. Robertson , 4 T. R. 720. 

(b) Ibid. But he would be liable on the 
bill. 

(c) Vide supra , 31. 

(d) Tinkler v. Walpole, 14 East, 220. 
M l Iver v. Humble , 10 East, 109. Flower 
v. Young , 3 Camp. 240. Smith v. Fuge, 

3 Camp. 456. Ditchburn v. Spracklin, 
5 Esp. c. 31. An unsigned entry in the 
office for licensing stage-coaches, is not 
evidence that the persons named in the 
license are the owners ( Strother v. WUlan , 

4 Camp. 24). The entry of a cart in the 
bonks of a tax-gatherer, as the joint pro- 
perty of A. and B., is not evidence against 
them, without proof that they authorized 
tiie entry. Weaver v. Prentice and an- 
other, 1 Esp. C. 369. 

(e) Sangster v. Mazaredo , 1 Starkie's 
C. 101. 

(/) De Berkom v. Smith , 1 Esp. C. 
29, cor. Lord Kenyon, C. J. Where two 
3 F 4 
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and generally represent himself to be a partner of J3. it will be evidence to 
prove hi# liability ns a partner on a contract unconnected with the real 
object of the partnership (g). 

Where A. made an entry at the Excise-office, of himself and B. as joint 
dealers in beer, according to the statute, it was h6ld that this was not con- 
clusive evidence of the partnership, in an action by a private person against 
A . (//); hut with respect to the Crown the entry would have been conclusive 
aguinst A. (?*). 

The record of an issue out of the Exchequer, to try the fact of the part- 
nership of A. and B . has been admitted us evidence in an action against A. 
and B. to charge them as partners (A) 

When the fact that several parties are partners has once been established, 
the act or declaration of the one relating to the subject-matter of the part- 
nership is evidence against the rest : although the partner whose acts or 
declarations so given in evidence be no party to the suit (Z), or although the 
admission be made after a dissolution of the co-partnership (m). 

The principles upon which the admissibility of such evidence depends, 
and some of the decisions on the subject, have already been referred to(u). 


defendants, who were sued ns acceptors, 
were joint agents of a regiment, but not 
otherwise connected, and in the habit of 
accepting bills by a clerk, it was held to be 
no defence tlmt the bill was accepted by 
one for his own benefit, aud that this 
might have been known by inquiry of the 
clerk, if there were no proof of fraud, or of 
the holders being cognisant of the circum- 
stances. Sanderson v. Brooksbunh , 4 C. 
& P. ‘280. In un action against several 
for breach of con tract for building an en- 
gine., made, by one in the name, of if. Co. 
lie, being asked what other persons con- 
stituted the firm, endorsed the names of 
the other defendants, and one of them 
being asked whether the endorsement by 
if, was correct, answered that it was; and 
it appeared also that lu> was occasionally 
present at the factory, inquiring how the 
engine was going on, but it being proved 
iti fact, that lie had but a limited interest 
in the concern ; it was held thut it was a 
question for the jury whether his admis- 
sion and acts were referable to sncli limited 
interest or not, and the jury having found 
thut lie was not a partner, the Court re- 
fused a new trial. Rid at cay v. Philip , 1 
C. M. & It. 415; 5 Tyr.*131. 

(g) Ibid. 

(h) Ellis v. Watson and others ,2 Star- 
kie's C. 453. 

(/) Ibid. 

(h) Whatley v. Menhcim $ Levy , 2 Esp. 
0. (508. Lord Kenyon thought that it was 
conclusive evidence, but left the fact to the 
jury. The proceedings In the Exchequer 
suit would clearly l»e evidence against the 
party who alleged the partnership ; such 
evidence would operate by way of admis- 
sion. Hut qu. how far the record would 
be evidence of the fact as against the de- 
fendant* who denied the partnership ; aa 
to him, it should seem that the record 


would, in principle, have no more opera- 
tion than it would have had in ease he had 
contested the fact of partnership with a 
stranger. Vide supra, Vol. 1. tit. Jtuxi- 
m k nt. Sec Sluddtf v. Sanders, 2 D. & It, 
437. 

(/) Supra , 30 ; and Thwaites v. Rich - 
artisan , Peake’s C. 1(5. Whitcomb v. 
Whiting, Doug. 652. Such an udmission, 
in order to take the case out of the Sta- 
tute of Limitations, ought to be clear 
ami unequivocal. Per Lord Ellenborough, 
Holme v. Green , I Starkiu’s O. 488. 

(w) Wood v. Braddich, 1 Taunt. 104. 

(n) The question to what extent the 
acts of one partner are binding upon an- 
other, with reference to the subject-matter 
of the co-partnership, is one of law. One 
partner may bind unother partner in trade 
by drawing or accepting bills of exchange; 
supra, 205 ; such an authority is inferred 
from the ordinary course of partnership 
dealings (Booth v. Janney , 7 Price, 103), 
unless the latter give express notice that 
he. will not be bound, or unless covin be 
practised between the partner and the 
taker of the hill (Ibid). An acceptance by 
one partner in the name of the firm for lifs 
own debt, after a secret act of bankrupt cy, 
is binding aguinst the firm in favour of un 
innocent indorsee. Lacy v. Woolcot, 2 
D. & H. 460. But n partner cannot, by 
drawing bills in his own name, and pro- 
curing them to lie discounted, render a co- 
partner liable, although the produce was 
actually carried to the partnership account; 
Emly v. Lye, 15 East, 6 ; and although 
the discount was procured by an agent 
who had procured hills drawn by the firm 
to bo discounted by the same banker. Ibid. 
Seats, where the firm trade in the name in 
which the bill is drawn. South Carolina 
Bank v. Teague, 9 B. & C. 427. And 
where A . and B. agreed to take a farm 
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It is sufficient to prove that a co-defendant in assumpsit is a dormant Admis- 
partner with the rest (o ) ; it is at the option of the plaintiff to join him as siouB » &c ' 
a defendant (p). But the liability of a dormant partner who withdraws, 
though recently, ceases in respect of future transactions, as regards those 
who were ignorant of the partnership ( q ). 

But it is not sufficient to show that one of the defendants became a part- Defence. 


from C.and pay him for certain articles by 
hills at three months, and C. afterwards, 
without the knowledge of A ., took bills 
from B . payable at six and twelve mouths, 
accepted by himself in his own and A* s 
names, it was held that us that was done 
without the assent of A , C. would not 
recover on the bills. Greensladc v. Dower, 
7 13. & C. 635. One partner has not 
authority to bind another by deed ( Har- 
rison v. Jackson, 7 T. R. 207), or by a 
guarantee of the debt of a third person 
( Duncan v. Lowndes , 3 Camp. 478). A 
part-owner of a ship lias no authority to 
insure on account of the rest, although a 
partner has ( Hooper v. Lusby , 4 Camp. 0(1). 
One partner in a contract with (Jovern- 
ment, has uo authority to pledge go;:ds 
consigned to him by another partner, for 
the purpose of performing the contract 
(Smith v. Bur ridge , 4 Taunt, (584). One 
partner possesses no general authority 
under u power of attorney granted to a 
co-partner. ICdminston v. Wright, 1 Ca mp. 
88. Sec Warner v. Hargrave, 2 Roll. 
R »!>3; S Oh, 0. 202. Parker v. Kett, I 
8ulk. 1)5. The implied uutli' i ity of one 
partner to bind another is generally limited 
to such facts as are in their nature essen- 
tial to the general object of the partner- 
ship ; as the borrowing of money for the 
defraying of the expenses of a partner in 
transacting the business of the house 
(Noth well v. Humphreys, 1 Esp.C. 400), 
or the purchasing of goods, although one 
partner fraudulently converts them to his 
oivn use, unless the seller be privy to the 
fraud. ( Bond v. Gibson, 1 Camp. 185). 
One of several partners may pledge the 
goods, if it, be done without fraud or collu- 
sion on the part of the partner. Held v. 
Holliwhcadj 4 B. & C. 807. Tapper 
v. Hay thorn, Gow. 185. JEx parte Gil - 
low, Hose, 205. A partnership cannot 
acquire property by the fraud of one of 
the partners. Reilly v. Wilson, 1 R. & 
M. C. 178. The knowledge of one that 
a trader is solvent, affects all. One part- 
ner cannot bind another by submission 
to arbitration. Adams v. Bankart , 1 
C. M. & R. 081. S. P. Boyd v. Ulmer - 
4 N. & M. 100; 2 Ad. & Ell. 184. 
where oae of three partners in two Scotch 
«nns, all being partners in English firms, 
executed a trust-deed in favour of Scotch 
creditors; held not to be an act within the 
authority of a partner according to the 
-C'UgusJi law, and that the general assignees 
VOL. H. 


of all who had become bankrupt could not 
homologate it. Douglas v. Brown, 1 Dow. 
&C. 71. 

0) Swann v. Heald, 7 East, 209. Grel- 
liar v. Neald, Peake’s C. 140. And per 
Sir J. Mansfield, in Lloyd v. Archhnwfe, 
2 Taunt. 324. A sleeping partner is liable, 
or lie could receive usurious interest with- 
out risk. Per Lord Mansfield, in Hon re 
v. Dawes, Doug. 35G. Where a partner 
by an acceptance pledges the partnership 
name, of whomsoever it may consist, and 
whether the partner be named or not, and 
whether known or secret partners, the 
partnership will bo bound, unless the title 
of the party seeking to charge them can 
be impeached: but where the partnership 
acceptance was only in part pledged to 
satisfy the private debt of such partner, 
with the knowledge of the taker as to such 
part only being his separate debt; held, 
that the secret partner was liable as to so 
much as was not, to the knowledge of tho 
tuker, applied in fraud of the partnership. 
Win tie v. Crowthcr , 1 Cr. & J. 31(5, and 
1 Tyrw. 210. Although a partner going 
abroad to establish a branch concern, ex- 
ceeds his powers in respect of the extent of 
bis dealings, indorsing bills for the purpose 
of such dealings in his own name, the firm 
in England subsequently sanctioning the 
transactions which were for the benefit of 
the firm, are bound as indorsees. South 
Carolina Bank v. Case, 8 B. & C. 427. 
Ashley , Rowland §• Shaw being partners, 
but under an agreement that the name of 
Shaw should not appear, a bill was drawn, 
addressed to tho firm of Ashley j* Co., and 
was accepted by Rowland in the name of 
Ashley £ Rowland^ no fraud being found, 
and a consideration having been given for 
the bill by the payee to the drawer, it was 
held that the action was maintainable, not- 
withstanding the variance between tho 
names of those to whom the bill was ad- 
dressed and those by which it was accepted. 
Lloyd v, Ashley, 2 B. & Ad. 23. 

( p ) Lloyd v. Arclibowlc, 2 Taunt. 324. 
Ruppell v. Roberts, 4 N. Sc M. 31. Beck- 
ham v. Drake, Exr. Mich. T. 1841, over- 
ruling Beckham v. Knight , 1 Scott, N.S. 
075; 4 Bing. N.C.243. 

(q) Carter y. Wholley, 1 A. & Ad. 11. 
Heath v. Sansom , 4B.i Ad. 172; and 
see Keating v. Marsh, 1 Mont, fic Ayr. 
570. 
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iier after the time of the contract (r), or that he was by agreement afterwards 
permitted to share in the adventure (#). 

As the authority of one partner to bind another is merely presumptive (*)> 
the presumption may be rebutted by evidence that the partner gave express 
notice to the plaintiff that lie would not be responsible for the acts of 
another. Thus if A., being partner with ii., give notice to a creditor to 
deliver no goods to B. without A.'n concurrence, the creditor ciumot recover 
for goods delivered to B, without proof thut A. adopted the sale, or derived 
benefit from the goods (w). 

Again, if one partner give notice that he will not be responsible for bills 
drawn in the name of the firm, he will not be liable to a party who takes 
such bills after the notice, even although the latter has given a valuable 
consideration for them (.r). 

The presumption rrmy also be rebutted by proof of fraud or covin between 
a co-partner and another ( ij ). As by evidence that the bill was given by 


two or three partners in payment of a 
their partnership with the third ( s ). 

(r) The defendant on the 24th June 
agreed that lie was to he considered n 
partner with A. and B. from the JHth of 
May previously, hut that his name should 
not appear, and he continued to be u part- 
ner until the 21st. of September following. 
The plaintiffs, who before and after the 
agreement, had been the hankers of the 
firm, discounted one hill for them on the 
21st of May, and two others on the 13th 
July, and placed the amount to the part- 
nership account, hut were ignorant of the 
defendant being a partner until the wind- 
ing up of theaecomit ; held that the defend- 
ant. was not liable on the first, when lie 
was not in faet a partner, nor his credit 
pledged, bu t that he was for the latter. Verc 
v. Ashby, 10 II. & 0.288. But where two 
parties agree to enter into partnership liy 
a deeil to he executed on a day stated, hut 
which was in fact executed on a later day, 
it was held that one was hound by a con- 
tract entered into by the other during the 
interval between tin* two days. Batly v. 
Lewis, 1 M. & S. 1 55 ; 1 Scott, N. S. 143. 
Negotiations take place with a view to the 
defendant’s taking an interest in a building 
speculat ion, and buildings are erected which 
are to he valued ; the defendant afterwards 
expressly contracts to become a partner 
from the date; the partnership being pro- 
spective only, the defendant is liable only 
from the date. Howell v. Brodie , C Bing. 
N. C.44, 

(s) Young v. Hunter , 4 Taunt. 382. 
And tee Lloyd v. A rchbowle, 2 Taunt. 321 ; 
Maw man v. QiUet, 4 Taunt. 323 ; supra, 

m. 

(0 Booth v. Janney §* Quin , 7 Price, 
193. Bote, the action there was against 
the firm, on a bill accepted by Quin, who 
had let judgment go by default; the de- 
fence by the other defendant Jauncy was, 
that the plaintiff had received previous 
notice of the dissolution of partnership ; 


debt due from the two previous to 


ami the Court of Exchequer held that an 
answer in equity by Quin, to a bill filed by 
Jauncy, wuh not admissible evidence against 
Jauncy, to show a continuance of the part- 
nership ; sed gu. et vide Grant v. Jackson, 
Peake’s 0. 268. Wood v. Braddtck, 1 
Taunt. 104. 

(u) Willi* v. Hyson, 1 Starkie’s C. 
104. 

(.r) Lortf Galway v. Matthew, 10 East, 
204. Supra, 203. 

(y) Supra, 205. 

(z) Shirejf'v. Wilks, 1 East, ,48. It has 
been said t hat the mere single circumstance 
that the bill has been given in discharge of 
the separate debt of one partner, is not in 
itself sufficient to raise u presumption of 
fraud, without some proof that it was 
without thi! assent of the rest. Ridley v. 
Taylor , 13 East, 175. There the hill was 
drawn for a larger amount than the par- 
ticular debt, and it was known to the 
separate creditor tliut. the indorsement was 
made by the hand of the partner so in- 
debted to him, and direct evidence might 
have been given of fraud and covin, if any 
had existed. — In the ease of Arden v. 
Sharp §• Gilson, 2 E*p C. 524, the plain- 
tiff discounted a bill brought, by Gilson, 
who desired that the business might be 
kept secret from his partner; and Lord 
Kenyon held that the action would not lie. 
And in Wells v. Master man, 3 Esp. C. 
171, Lord Kenyon *aid, that if a nmu 
have dealings with one partner only, and 
he draw a bill on the partnership on uc- 
couut of those dealings, he is guilty of 
fra ud. W here A B . and C. carried on the 
cotton trade under the firm of A. and B.' 
( C . not being known to the world as a 
partner), and A. and B. traded under tlie 
same firm as grocers, and a bill given to 
them in the cotton busiuess was indorsed 
in the nAme of the firm common to both 
partnerships, and given in payment by A. 
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But where two finns carry on trade under the same name, one partner 
being common to both, the members of one firm will be liable on a bill 
drawn, accepted, or indorsed in the name common to both, although this 
has been done for the use and benefit of the other firm (a). Yet here the 
claim may, it should seem, be rebutted by evidence of fraud and covin 
between the partners in the firm for whose benefit the bill is actually used, 
and the taker. 

A partner having obtained a transfer of stock by a forged power of attor- 
ney in the name of a customer, the proceeds of which were paid into the 
partnership account, but afterwards appropriated by him, it was held, that as 
the other partners might have known the fact had they used due diligence, 
they were liable at law for money had and received to the use of the cus- 
tomer^;). 

Where a partner of a firm called the N. and S. W. Coal Co. made a note 
in the name of the N. Coal Co.‘, payable at a bank where the partnership 
had no account, it was held to be a question for the jury to say whether it 
was made with the authority of the firm(c). 

Where the joint liability results not from a contract expressly made with 
all the defendants, but from the fact of their partnership, it is competent 
to the defendant to prove a dissolution ( d ) of the co-partnership previous to 


and B. for goods received In the grocery 
business, it was held that C. was liable to 
pay the bill to the Judders, although the 
indorsement was unknown to C. of whom 
the indorsee had no knowledge at the time 
of the indorsement. Swann v. Heahl , 7 
East, 209. — Where one parser clandes- 
tinely drew and accepted a hill in the name 
of the firm, partly to discharge a debt due 
from the partnership, and partly to dis- 
charge his own private debt, it was held 
that the payee could recover no more than 
the debt due from the firm, although money 
had been paid into court on the count on 
the hill. Barber Backhouse , Peake’s 
C. 01. See also Green v. Dcahin , 2 Star- 
kie’s C. 347. 

(a) Baker v. Charlton, Peake’s C. 80. 
Swann v. Heald, 7 East, 209, and supra , 
n. (*). Although one he but a dormant 
partner. Ibid. But where S. being in- 
debted to a firm in which he was partner, 
gave a note in the name of another firm to 
which he also belonged, in discharge of his 
individual debt, the payees indorsed it 
over, and the indorsees sued the parties 
who appeared to be makers: held, that 
this note was made in fraud of S.'s part- 
ners in the second firm, and could not be 
enforced against them by the payees, and 
that at least under these circumstances of 
suspicion, the indorsee eould not recover 
without proving that he took the note for 
value, though ho notice had been given him 
to prove the consideration. Heath v. San- 
• am , 2 B. & Ad. 291. 

Keating v. Marsh , 1 Mont. & Ayr. 
6 * 0 . 9 * 

W JW** v - Richmond, 3 P. & D. 187. 
, e authority of one partner to bind 
another in respect of partnership property 


ceases on the dissolution of the partnership. 
The moment the partnership ceases, the 
partners become distinct persons; they are 
tenants iu common of the partnership pro- 
perty undisposed of, from that period; and 
if they send any securities which did be- 
long to the partnership into the world, 
after such dissolution, all must join in doing 
so. Per Ld. Kenyon, in Abel v. Sutton, 
3 Esp. C. 110. W r here, on the dissolution 
of partnership between A. and B ., the latter 
was entrusted with the settlement of the 
affairs, it was held that he could not in- 
dorse, in the name of the firm, a security, 
which was part of the joint effects (Abel v. 
Sutton , 3 Esp. C. 108, cor. Lord Kenyon. 
Kilgour v. Finlayson , 1 II. B. 155); and 
qu. whether A . would have been liable on 
the indorsement, although made during the 
partnership, if not negotiated until after 
the dissolution. See Kilgour v. Finlayson, 
1 H. B. 155. — Where A., a partner with 
B. and C ., drew a blank bill in the name 
of the partnership firm, payable to their 
order, and delivered it to their clerk to he 
used according to exigency, and A . died, 
and B. and C. assumed a new firm, and 
the clerk, inserting a date previous to the 
death of A., circulated the bill, it was held 
that B. and C. were liable to a bond, fide 
holder, although they had received no 
value for the bill. Usher v. Dauncey j* 
others , 4 Camp. 97 ; and the Court of K. 
B. refused a new trial.— One who allows 
his name to he used after a dissolution of 
partnership, is liable on a bill drawn in the 
name of the firm after the holder knew the 
dissolution. Brown v. Leonard , 2 Ch. 
120. But a bill drawn after an actual dis- 
solution, in the name of the firm, hut dated 
previously to the dissolution, does not bind 
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the contract ; this, however, will not be in itself sufficient where the defend- 
ants have openly acted as partners, unless notice to the plaintiffs of the dis- 
solution be also proved. It is sufficient if the plaintiff* in the first instance 
prove a partnership at a time anterior to the contract ; when that is once 
established, a continuance of the partnership is to be presumed, until a 
dissolution be proved, and proof of a dissolution will still be insufficient 
unless reasonable proof be given of notice of the fact to the plaintiff; for 
although the partnership may in fact have been dissolved, yet if the parties 
do not announce it* they by their silence induce strangers to trust to the 
joint credit of the firm as before. 

Where a minute of an agreement between partners to dissolve the part- 
nership, made in order to be advertised in the Gazette, and signed by the 
parties, and attested, is produced in evidence to prove the dissolution, an 
agreement stamp is necessary ( c ). 

Where express notice has been given of the dissolution of the partnership 
to those with whom the firm have had any dealings (a measure which in 
prudence ought never to be neglected), the notice must of course be proved 
in the usual way ( /’). Such notice may also he proved by means of an 
advertisement in the Gazette, or in a public newspaper ; hut a newspaper 
containing such a notice cannot be read in evidence without previous proof 
either thutthc plaintiff read an impression of the same paper, or at least 
that he was in the general habit of reading that paper {(f). And notice in 


a former partner if the holder had notice of 
the dissolution. Wright v. Fulham , 2 
Ch. 120.— Where A., B. and C., being 
partners, ordered goods from abroad, and 
afterwards dissolved partnership, and as- 
signed their property to trustees for the 
benefit of creditors, and A. and B. 
acted us agents to settle the affairs of 
the firm, and the goods arrived, and were 
delivered to A. and B ., in an action 
against A,, B. and C. for the freight, it 
wus held that C, was not liable. Finder 
v. Wtlbs, 1 Marsh. 248. Where, after dis- 
solution of a partnership, the defendant 
accept a hill drawn by one only, it is no 
defence that by the deed of dissolution it 
wus stipulated that the other partner should 
receive all debts due to the firm. King v. 
Smithy 4 C. & I\ 108. After a partnership 
has been dissolved, one partner cannot hind 
the other to pay costs as between attorney 
and client ; and a cognovit , signed by one 
in an action against both, wus therefore 
set aside. Bathbane v. Drakcford , 0 
Bing. 875. A partnership firm enter into a 
joint speculation with the plaintiff and 
another; the general dissolution of the 
partnership of the former does not put on 
end to the partnership in the joint specu- 
lation with the latter, nor relieve one part- 
ner from the acts of his co-partner in the 
joint speculation, after the general disso- 
lution. Ault v. Goodrich, 4 Russ. 430. 

Where a bill was drawn upon partners 
by the name of the P. M. Co., and ac- 
cepted by procuration for the company, it 
appearing that one of the defendants, 
originally a partner, hod withdrawn from 


the concern before the acceptance given ; 
held, that, the defendant not having repre- 
sented himself to the* plaintiff, nor ever 
appeared publicly as a partner, nor had the 
plaintiff ever dealt with him as such, no 
notice of his withdrawing himself was 
necessary. Carter v. Whatley , 1 1J. & Ad. 
11. A notice of dissolution, signed by a 
partucr, is evidence against him of a legal 
dissolution, though the partnership be 
created by deed. Doe d. Waithman v. 
Miles, 1 Starkie's C. 181. Where the 
concern is entirely put an end to, and 
nothing left but to get in the debts and 
settle the credits, one partner cannot 
pledge the credit of the others ; but where 
a retiring partner gave a general authority 
to the one who was to wind up the concern 
to do what he thought proper with the 
existing securities of the firm ; held, that 
the latter might endorse bills in the part- 
nership name, and it was not necessary 
that such authority should be by deed or 
writing. Smith v. Winter, 4 M. &. W. 
454. 

(e) May v. Smith, 1 Esp. C. 283. 

(/) Supra, tit. Notice. Where printed 
circular letters have been sent, or dupli- 
cates made out, it would be sufficient to 
produce and prove a duplicate original; 
but it might still be proper to give notice 
to produce the original. Supra, tit. 
Notice. 

(g) Jenhins v. B lizard &• another, 1 
Starkie’s C- 418. ’ 
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tlie Gazette, if admissible at all, is very weak evidence, if it be not sup- 
ported by some evidence to show that the plaintiff saw the Gazette (//). 

There seems indeed to be little if any difference between a notice in the 
Gazette and a notice in any other newspaper, with respect to contracts 
of partnership, and other matters which are not of a public and official 
nature (i). 

Proof of notice is still requisite, although the plaintiff had no dealings 
with the partners previous to the actual dissolution of partnership (A). But 
it seems that if notice be given to all the parties with whom the partners 
have dealt, and be also advertised in the Gazette, it will be presumptive 
evidence of notice against one who had no previous dealings with the firm (/). 

Where notice of dissolution has been published in the Gazette, and has 
been given to the proper parties, the retiring partners arc not liable on n 
contract subsequently made by one of the former firm, although he carries 
on business in the name of the former firm, unless it can be proved that they 
either interfered in the business subsequently to the dissolution, or autho- 
rized the use of their names (m), although the plaintiff was in fact ignorant 
of the dissolution. 

The making an alteration in the description of the partners of a firm of 
bankers in their printed cheques, is notice to customers, who have used the 
new cheques (w). 

Evidence of the general notoriety of the fact of dissolution is not sufficient 
where no express notice has been given, and no advertisement has been 
published in the Gazette (0). 

An infant partner must, on attaining his age, having continued to be a 
partner up to thq^time, give notice, in order to relieve himself from future 
liability ( p ). 

In the case of a mere secret or dormant partner, it is sufficient to prove 
an actual dissolution previous to the contract in question, for his liability 
depends upon the mere fact of partnership, and no credit has been given to 
him personally as a supposed member of the firm (</). But if it appeared 
that the acting partner had stated the existence of the partnership to one 
dealing with the firm, notice of the dissolution would be requisite(r). $ 

Where it appeared that the plaintiff knew that the defendants intended 
to dissolve their partnership, and that they were actually carrying that 
intention into execution, it was held to be incumbent on the^plaintiff, who 


(A) Godfrey v. Macauley, Peake’s C. 
155 Ti. Semble , that notice in the Gazette 
is notice to all the world. * Wright v. 
Pulham , 2 Ch. 120. 

(i) Infra , note (I). 

(k) Parkin v. Carruthers ,. 3 Esp. C. 
248. There the retiring partner allowed 
his name to continue in the firm. Gra- 
ham v. Thompson , Peake’s C. 42. Grar 
ham v. Hope, Peake’s C. 154. 

(Z) See Newsome v. Coles and others , 
2 Camp. 017. Godfrey v. Turnbull, 
} Esp. C. 371 ; where an advertisement 
in the Gazette is said to have been con- 
sidered to be presumptive evidence of* 
notice. Bnt see another report of the 
same case, entitled Godfrey v. Macauley , 
Peake’s C. 155, n.; from which it seems 
that the jury were directed to consider 


the probability that the plaintiff had seen 
the Gazette. 

(m) Newsome v. Coles and others , 
2 Camp. 017, cor. Lord Ellenborough. 
For they were not bound to apply for an 
injunction. 

(n) Bar foot v. Goodall , 3 Camp. 147. 
( 0 ) Gorham v. Thompson , Peake’s C. 

42. 

( p ) Goode v. Harrison, 5 B. & A. 147. 

(q) Evans v. Drummond , 4 Esp. C. 89. 
Newmarch v. Clay , 14 East, 239. 

(r) Ibid. Even, as is said, although 
the communication was made after the 
actual dissolution ; hut qu. as to the latter 
point; for by the dissolution the power of 
the acting partner to bind his former co- 
partner ceased. * 
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relied upon a subsequent contract, to show that their intention had been 
abandoned (.«). 

Where a secret or dormant partner has retired from the firm, and goods, 
have been supplied previous to the dissolution, and payments have been 
made by the parties who continue the business, subsequent to the dissolu- 
tion, it is a question of evidence whether such payments are to be applied 
to the previous or to a subsequent debt (t). 

An agreement by a creditor, after notice of dissolution, to transfer the 
account from the x>ld to the new firm, will be evidence to show that he 
accepted the latter as his debtors, and will discharge a retiring partner (u). 

The plaintiff may rebut the proof of notice of dissolution by evidence of 
the subsequent conduct and declarations of the co-defendants, tending to 
induce the world to suppose that the partnership still subsisted ; ashy proof 
that they subsequently interfered in the management of the business, or 
allowed their names to be used, or in any way authorized the parties acting 
in the concern to make use of their names and credit (or). 

A defendant cannot take advantage of the non-joinder of others as co- 
defendants (y), except by plea in abatement; upon issue joined on this plea 
the onus probandi usually lies upon the defendant (z). And the plaintiff in 
indebitatus assumpsit against a surviving partner, may recover a debt due 
from such survivor, though the declaration make no mention of the 
latter (a). It will not be sufficient to prove, upon issue taken on this plea, 
that he has a secret partner ( b ). 

Where one of several partners promised individually to pay the debt, 


(#) Paterson v. Zachariah and another , 
1 Stnrkic’s C. 71. 

(0 Newmarch v. Clay, 14 East, 239. 
There goods had been furnished subse- 
quently to the secret dissolution of the 
secret partnership, and bills which had 
been given, previous to the dissolution of 
the partnership, for goods previously sold, 
having been dishonoured, were given up to 
the continuing partners, they giving new 
bill# which were sufficient to cover the 
debts incurred previous to the dissolution, 
although not sufficient to cover the goods 
subsequently furnished, and it was held 
that the transaction afforded evidence of 
an appropriation of tlic new bills to dis- 
charge the old debt. 

(«) Kirwan v. Kirwan , 2 C. & M. 017. 
And see Hart v. Alexander , 2 M. & W. 
484. 

(x) Bee Newsome v. Coles , 2 Camp. 617. 

(y) In what cases contracts are joint, 
and when several, is of course a question 
of law. A contract made by two partners 
to pay a certain sum of money to a third 
person, equally, out of their own private 
cash, is a joint contract, (Byers v. Do- 
bey , 1 H. B. 236). A trader retiring from 
busiuess lends money to his partner, and 
receives, by agreement, an annuity, to be 
paid for a specified number of years ; this 
is not a continuance of the partnership 
{Grace v. Smith, 2 Bl. 298). The con- 
sigmnent of a bag of dollars to A., with 
directions to pay over a specified n um ber 


to B. f does not mata them joint-tenants. 
Jackson v. AndersonfA Taunt. 24. 

(z) Vide supra , p. 2. The practice 
upon the question, whether the plaintiff’s 
or defendant’s counsel shall begin, has not 
been uniform (see Pasmore v. Bousfield, 

1 Btarkie’s C. 296. Roby v. Howard, 

2 St&rkie’s C. 555). In such cases the 
question as to damages does not arise until 
the issue on the plea has been determined ; 
and the more convenient course seems to 
be to try the issue first, the defendant’s 
counsel beginning. This course was adopted 
by Baylcy, J. at York Summer Assizes, 
1821. 

(a) Richards v. Heather, 1 B. & A. 29* 
A demand against a surviving partner as 
such may be joined with a demand due from 
him individually. Golding v. Vaughan, 
2 Ch. C. T. M. 436. Where A. being part- 
ner with 3., took a warrant of attorney 
from C., a creditor to A. and B ., in his 
own name, knowing that C. was insolvent, 
and after an act of bankruptcy committed 
by C., the latter, at A.’s desire, sent goods 
to the warehouse of A. and B ., as a further 
security ; and after the dissolution of part- 
nership between A. and B., A, received 
sums of money on account of the warrant 
of attorney ; it was held that the assignees 
under a commission of bankruptcy against 
C. were entitled, after the death of A., to 
recover the whole from B, Biggs v. Fel- 
lows, 8 B. & C. 402. 

(5) Supra , p. 2, note (A). 
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without making any mention of his partners, it was held to be conclusive 
evidence that the debt was due from him individually (c). 

Thirdly . Where the parties contest the question of partnership inUr se (d), 
it seems that such evidence as would be sufficient to establish their partner- 
ship in a suit by a stranger, will raise a presumption of the fact of partner- 
ship inter se ( e ). 

Although one partner cannot maintain an action against another, whilst 
the partnership accounts remain unliquidated ( f ) 9 it is otherwise where the 
accounts have been settled and a balance struck, or eve$ where one insu- 
lated transaction alone remains, or where the cause of action arises out of a 
transaction perfectly distinct from the general dealings ( g ), or where the 
liability to be sued is matter of contract (h). 

But an action is not maintainable by one partner against another on a bill 
of exchange given in respect of an unascertained balance (i). 

Parties engaged in a joint adventure in the whale-fishery, deposited the 
proceeds in a warehouse ; the share of each was separated in bulk, and 
remained at the disposal of each by delivery orders, but subject to be 
retained until the ship’s husband had been satisfied all expenses of the 


(c) Murray v. Somerville, 2 Camp. 
99, a. Vide mpra , tit. Admissions. 

(d) Vide supra , 804. 

(<?) Per Lord KMenborough, Peacock v. 
Peacock, 2 Camp. 45. The father told the 
son, on his coming of age, that he should 
have a share in the business ; the son acted 
as a partner for five or six years. Upon an 
issue out of Chancerjgto ascertain the son's 
share of the profits, Tt was nor presumed 
that lie was entitled to a moiety, but it was 
•left by Lord Ellenborough to the jury to 
say to what proportion he was fairly en- 
titled under the particular circumstances. 
Note, that Lord Eldon, C. was not satisfied 
with this decision. See 16 Vos. 56. If a 
partnership terminate by efflux of time, 
and the parties continue to trade without 
any new agreement, they are pronounced 
to go on upon the old footing. Per Lord 
Eldon, in Craioshay v. Collins , 1 5 Ves. 228. 
In an action to recover a subscription under 
the Thames Tunnel Act, it was held that 
those only were to be deemed subscribers 
who had signed the contract, so as to be 
liable for the amount of shares. Thames 
Tunnel Co.v. Sheldon , 6 B.& C. 341. 
As to liability to pay subscriptions, see 
Nonoich&c. Navigation Co. v. Theobald , 
1 M. Sc M. 151. A partner cannot be per- 
mitted to place himself, in pursuit of his 
private advantage, in a situation which 
gives him a bias against the due discharge 
of the trust and confidence he owes to his 
co-partner; where one partner had pur- 
chased partnership stock, in exchange for 
his own separate shop-goods, held that his 
copartner was entitled to share in the 
profit of such barter. Burton v. Woolley , 
6 Mad. 867. 

(f) The defendant, a shareholder and 
managing director of a company, receiving 
a commission, and also a del credere com- 
mission, drew bills on a purchaser of the 


company’s goods for the amount, and in- 
dorsed them to the actuary of the company, 
who indorsed them to the plaintiff, also a 
shareholder, and who purchased goods for 
them, and was a creditor at the time, of 
the company, for an amount beyond the 
bills ; it was held, that he could maintain 
no action against the defendant on the bills, 
nor could he on the money counts for the 
amount received by the defendant from the 
acceptor’s estate, because having received 
it, not in his individual character, but as a 
member of the company, in each case the 
same consequence would follow ; it would 
be a recovery by one contractor against 
another, and if he succeeded, give the de- 
fendant immediately a right to call on the 
plaintiff for contribution. Teague v. Ifub- 
bard. 8 B.& C. 345. 

(g) See Cqffee v. Brian , 3 Bing. 54, and 
the cases cited supra , 99. Where the 
plaintiff and defendant lud been engaged 
as partners in particuluFpurchases and 
sales of wool, and having had mutual deal- 
ings, stated an account, stating, amongst 
other items, “ loss on wool,” and having a 
balance against the defendant, which he 
signed and admitted to be due from him, 
held sufficient evidence of a promise to pay 
it, and that the plaintiff might sue for the 
amount of that item, and that a subsequent 
assent by him to take out the balance in 
meat, being merely matter of accommoda- 
tion, did not preclude him.. Wray v. 
Milestone , 5 M. & W. 21. 

(A) One partner may sue another on a 
special agreement for a stipulated penalty. 
Badenhurst v. Bates , 3 Bing. 463. Part- 
owners of a ship may each sue on agreement 
with each other. Owston v. Ogle. 13 East, 
538; Abbott on Shipp. 81. 

(i) Verley v. Saunders , 2 Ch. 127 ; and 
an indorsee who takes the bill after it is 
due, cannot recover. Ib. 
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Actions. adventure; it was held, first, that this was to be deemed not an absolute 
inter se. but a qualified appropriation ; and that upon the general account between 
one of the partners and the ship's husband, such party being found to be 
indebted to the other part-owners, who were liable to pay the expenses 
incurred, the assignees of such partner could not maintain an action for 
the bankrupt’s shure until they had satisfied what was due from him to the 
partnership (j). 

Where the plaintiff and defendant agreed to buy goods on their joint 
account, the defendant undertaking to furnish the plaintiff with half the 
amount in time for payment, and the plaintiff paid the whole, it was held 
that an action lay for the moiety, although an account was still to be taken 
between them as partners, on the subsequent disposal of the stock (A). So 
if one partner wrongfully carry money belonging to the other to the joint 
account, an action lies for money had and received (7). But where A., B. 
and C. had been members of a trading company, and after its dissolution 
B. and C. being sued as members of the company, retained A., who was an 
attorney, to defend them, it was held that as A. as a member of the com- 
pany was jointly liable to contribute to the expense of the defence, he could 
not maintain an action for the costs (m). So on agent employed by a com- 
pany of subscribers for an application to Parliament for an intended railway, 
being himself a subscriber, cannot maintain an action for his services, 
either against the body of subscribers or against the chairman (»). 

Where B. ordered goods on his own credit to be shipped by A., on an 
agreement between them that if any profit arose, A. should have half for 
his trouble, and goods were ordered, and afterwards paid for by B it was 
held that he might recover the amount of such payment from A., who had 
not accounted to him for the profits, the contract not constituting a part- 
nership inter se, but an agreement for compensation for trouble and 
credit (o). 

Where an account is taken at the dissolution of a partnership, assumpsit 
will lie without proof of an express promise ( p ). 

Notice by one partner that the partnership has been dissolved, is evidence 
against that partner that it has been dissolved by competent means, even by 
a deed, if a deed be essential ( q ) ; and in such case an ejectment lies, upon 
the demise <£ one co-partner, against another, for a house agreed to be 


(J) Holderncss v. Shackel * , 8 B. & C. 
612. 

(ft) Venning v. Leckie , 13 East, 7. 

(7) Smith v. Barrow, 2 T. R. 476. 

(m) Milburti v. Codd, 7 B. & C. 410. 
Damages having been recovered against 
one of several coach-owners who horsed a 
coach for different stages, in an action 
against one for contribution, the partner- 
ship still continuing, Lord Denman held, 
that it was an unliquidated account. 
Pearson v, Shelton , York Sp. Ass. 1836. 
One partner having paid a partnership 
debt by compulsion, cannot recover contri- 
bution. Sudhno v. Hickson, K. B. 1834, 
for he could not have recovered had the 
payment been voluntary. 

(w) Holmes v. Higgins , 1 B. k C. 74. 
A . being a member and also the agent of a 
joint-stock company, drew a bill, accepted 


by a purchaser of goods from the company, 
and indorsed it to the secretary of the 
company, who again indorsed it to B., an- 
other member, who purchased goods for 
the company, and was a creditor of the 
company to a larger amount than the bill ; 
the acceptor having become insolvent, A . 
received 10 s. by way of composition ; held 
that B . could not sue A . on the bill, for it 
was drawn on behalf of the company, nor 
recover the sum received, because it was 
received by A. in his character of member 
of the company. Teague v. Hubbard , 8 
B. k C. 345. 

(o) Hesketh v. Blanchard, 4 East, 143. 

(p) Per Gibbs, C. J., liackstrawy. Im- 
bei', Holt’s C. 368. 

( q ) Doe d. Waithman v. Miles. 1 
Starkie’s C. 181. 
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occupied jointly during the partnership, without proof of a notice to 
quit(r). 

The ship’s husband, being a part-owner, at the request of the defendant, 
also a part-owner, advanced his share of the outfit ; he is entitled to sue for 
such advances for the separate share of such expenses ; and the defendant 
having represented himself as owner of one-fourth, and dealt as such, is 
liable to the others in that proportion (s). 

In an action for calls, after all the requisite forms of the Act had been 
complied with, against a party whose name had been inserted in the Act as 
an original proprietor, and who had subsequently acted as such, a mis- 
recital in the Act that parties had signed a contract binding themselves 
and their heirs, which was not in legal effect true, the contract not being 
under seal, is no defence (t ). 

Where the Act establishing a joint-stock company, declared that a certain 
sum should be subscribed before any of the powers, &c. should be put in 
force, it was held that such sum being incomplete at the time of making 
the call, no action could be maintained for such call, and that it was not 
sufficient that the subscription list was complete before the action com- 
menced (m). 

In general, a co-partner with the defendant in the subject of the action Compo- 
is incompetent to be a witness for the defendant, where a verdict for the tency. 
plaintiff* would diminish the joint property, or lie would be liable to any 
part of the costs ; even although the tendency of his evidence be to charge 
himself with the whole debt (v). But in order to raise this objection, it 
must be shown that he is a partner; it is not sufficient merely to suggest 
it(jr). Thus, in an action for goods sold and delivered, a witness is com- 
petent to prove that the goods were supplied on his credit, and for his use, 
although it be suggested that be is a partner with the defendant ( y ), 

In an action brought to charge A. as a partner in a trading company, a 
witness who, by other evidence than his own, appeared to be a shareholder 
in the company, was held to be competent to prove that A. was a 
partner (z). 

A party is a competent witness for the plaintiff, although he has purchased 
from the plaintiff an interest in the contract on which the action is 
brought (a). 

In an action against three directors for goods supplied toon company, 
the defence being that the defendant was a shareholder, a release by all 
the defendants to a witness (a shareholder) renders him competent (d). 


(r) Ibid. By an agreement on a disso< 
lntion of partnership between the plaintif 
and the defendant, the latter being consi- 
derably indebted on his private account tc 
the plaintiff, it was agreed that the plain* 
tiff should lake two-and-half per cent, or 
ius private debt for six months, and five 
per cent, afterwards; that the account! 
should be wound up, and the debts received 
by the plaintiff, and the defendant's share 
go in liquidation of his private debt : and 
«i^ 8 ?P ulated that ^e partnership 
might be dissolved upon certain notice, on 
w 1st day of any January, but in con- 
°J % wangement, it was noi 
expected to take place at the ensuing 
JiH! that there being no express 
^Pension of the pri- 
vate right of action, nor for any definite 
▼OX#. IX. 


period, the plaintiff was not precluded from 
suing for his separate debt. Simmon v. 
Raekham , 7 Bing. 617. 

(#) Helms v. Smith, 7 Bing. 709. 

(t) Crawford Railway Company v. 
Lacey , 3 Y. fit J. 80. 

(it) Norwich and Lowcstoff Navigation 
Company v. Theobald, 1 M. fit M. 161. 

(v) See Birt v. Hood, 1 Esp, C. 80. 
Young v. Baimer, ] Esp. C. 81. 

(x) Ibid. 

(y) Birt v. Hood, 1 Esp, C. 20. . 

(z) Hall v. Curzon and others, 9 B. fit 
C. 646. 

(a) Supra , tit. Witness. — Interest. 

(b) Betti v. Jones, 9C.&P. 199. But 
a release by one defendant only would not 
be sufficient. Ib. 

3 G 
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Upon n pica in abatement in assumpsit, for goods gold and delivered, that 
the promises were made jointly with E> F,, the latter, it has been seeu, is a 
competent witness for the phmitiff(r). 

An examined copy of an answer in Chancery by two of the defendants, 
to a hill by a tlii rd defendant, is good evidence against the parties so 
answering (r/). 

A stipulation in n deed of u joint-stock company that shareholders 
should not he at; liberty to inspect the books of the company, is no bar 
to the production of them in a suit by the shareholders against the com- 
l»wy (<■). 

PAYMENT. 

Proof of payment of the debt was formerly evidence under the general 
issue in assumpsit (f), but must have been pleaded specially as a bar to an 
action on a debt by record or specialty. But now by the new rules of Ilil. 
T. 4 W. 4, where payment is insisted on as a defence to the action, it must 
be pleach'd in bur (if). And bv one of the new rules of Trim Term 1 Viet., it 
is directed that payment shall not in any ease be allowed to be given in 
evidence in reduction of damage's or debt, but. shall lie pleaded in lmr. 
And by another of these additional rules, in any ease in which the plaintiff, 
in order to avoid the expense of the plea of payment., shall have given 
credit in the particulars of his demand for any sum or sums of money 
therein admitted to have been paid to the plain tiff, it shall not be necessary 
for the defendant to plead the payment of such sum or sums of money (/*). 
This rule is not to be applicable where the plaintiff, after stating the amount 
of his demand, states that, lie seeks to recover a certain balance, without 
giving credit for any particular sum or sums. 

l-pou is<ue taken on a plea of payment, the onus of proof lies on the 
defendant. The proof is either general, under the plea of solvit post die.m 9 
or special, under the plea of solvit ad diem . 

It is a general principle that the party to be discharged is bound to do 
the act which is to discharge him (/). The obligor of a bond conditioned 
for the payment of money on n particular day, is bound to seek the obligee 
if lie be in England, and on the set day to tender him the money (4). Con- 
sequently t he burthen of proving such a discharge is, in general, incumbent 
on the party who seeks to be discharged. „ 


(r) Hudson v. Jtohhison , 4 M. & S. 473 ; 
supra , tit. Aiiatkmkxt. 

(d) Stud dp v. Sanders* * 1). & It. 347. 
(v) Hall v. Connell, 3 Y. & (’r. 717 (in 
Equity). 

{ f ) Supra , A hsu mi*s it. 

( (j) Under these rules payment has been 
allowed in reduction of damages without 
any fqxvlnt plea of payment, \o. in mi 
action of assumpsit. Shirley v. Jacobs, 
4 Ihovl. 1*. V. 130; 2 lling. N. (’. 88. 
Altlmmdi in debt such e\ idence was held 
to U inadmissible without a plea of pny- 
111 ** 11 1, i 'iHtpcr v. Afanrrojt, 3 >1. 4W. 
300. Itclbin V. Jiiitt, 2 M. & W. 322. 
Hut now see the, additional new rule of 
Trin. T. 1 Viet. The plea of payment is 
divisible, and operates )*ro taut a to the 
extent thnl payment is proved. Cousins 
v. Pud don, 2 V. M. H. 347. Prohart 
r. Phillips , 2 M. vV W. 40, 


(//) Under the former new rules a differ- 
ence of opinion had obtained us to the 
effect of an admission in the plaintiff's par- 
ticulars of the payment of a sum of 
money. On the one hand, the effect of 
such an admission has been held to l>c 
to restrain the plaintiff’ from going into 
that part of his demand which was covered 
hy the payment ; on the other, that the 
effect was merely an admission of payment, 
operating as evidence, and that a plea of 
puymetit was requisite to make such evi- 
dence admissible. Coates v. St teens, 2 
C. M. k H. 111). Ernest v. Jlroien, 3 
Ding. N. C. 674- A’icholls v. Williams , 
2 M. & \V. 738. Kenyan v. Wakes, 2 M. 
& \V. 704. 

(i) Lord Kllenlwrough's observations 
in Cron ley \\ Hillary, 2 M. &$. 122. 

(4) I.itt, sec. 340 ; and per Dumpier, J. 

2 M. & 8. 122. 
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Payment being pleaded generally to a declaration in indcfntatus assumpsit, 
it lies on the defendant to prove payment to the extent of liability proved 
against him. Issue being taken on the plea of payment, to a declaration for 
work and labour, &c., although the defendant prove payment to an amount 
exceeding the aggregate of the sums stated in the declaration, the plaintiff 
may, without a new assignment, show works, ike. to a larger amount tliun 
is claimed, and recover the balance (/). Assumpsit for money lent, plea, 
payment, a new assignment and plea of payment, on which issue is joined : 
the plaintiff claimed a debt of 15/. in August 1833, and having proved a 
debt then due by the defendant, by the defendant’s acknowledgment, and 
the defendant proving a payment to that amount in October 1833, it is 
incumbent on the plaintiff, in support of his new assignment, to prove a 
second debt (in). 

The party must prove, 1st, a payment of the money, or its equivalent ; 
2dly, its application to the particular debt. 

The proof of payment is either direct, or presumptive ; in the former ease 
payment has been made either to tlie plaintiff or to his agent. 

Where a receipt has been given for the money, the receipt should bo pro- 
duced, and proof given of tlie handwriting of the party to whom the pay- 
ment was made. 

A receipt is merely primA facie evidence of payment ; it may be proved 
that it was obtained by fraud, or mistake (n). 

A payment to one of several persons who (not being partners) have 
deposited money in a bank without the authority of the others, is not good 
as against them(o). 

Where the payment has been made to an agent (p), an authority from 
the principal to the agent mu^t. be proved ; the agent is a competent witness 


(/) Freeman v. Crofts, 4 M. & W. 4. 
Per Alderson, lh, it is like a pica oflimifle 
in trespass ; tl»»*. defendant must prove a 
license for every trespass the plaintiff can 
prove ; so on n plea of payment, you under- 
take to prove that whatever demand the 
plaintiff i an establish, von have paid liim. 

(«0 Unit v. M Uhl let on, 4 Ad. Ell. 
107. The undersheriff having left it to tlie 
jury to say whether the 15/. said to have 
ln‘en lent in August had been ho lent , the 
Court held, that the question was whether 
there had been two debts. 

(w) Stratton v. Rastalt, 2 T. R. 300 ; 
supra ; see Rowntree v. Jacob, 2 Taunt 
141 ; infra , tit. Receipt. 

(«) Junes v. Stephenson, 1 Mo. Sc R. 
145. Stewart v. Lev, M. & M. 158. 

(p) Payment to another by the creditor’s 
authority is a payment to himself, and may 
be so pleaded. Taylor v. Beal , Cro. Eliz. 
222. Goodland v. Blew it h , 1 Camp. 477, 
Cootes v. Lewis, lb, 444. Ju general, if an 
agent be employed to receive money, and the 
debtor pays in money, he is discharged ; hut 
if the debtor does not pay in money, but 
settles the account by considering a debt 
due to him from the agent as paid, it is no 
discharge ; pe r Abbott, C. J. in Todd v. 
Jlwd, 3 Starkie’s C. 10. And therefore, 
where a broker adjusts a loss with the un- 
derwriter, and his name is struck out of 
the policy and adjustment, the broker be- 
coming bankrupt within the mouth, the 


underwriter cannot set off against, the 
assured the balance due to him from the 
broker at the time of adjusting the po- 
licy. Ib. ; and sec Russell v. Banyley, 4 
11. & A. 3115; Jell v. Pratt ,2 Starkie’s (’. 
07. Where it lmd been ag rat'd between two 
partners that a third person should collect 
and pay the debts, of which the defendant 
had notice, and promised to pay at a future 
time, hut before that paid it to one of the 
partners; held, that such agretnuent amount- 
ing only to an authority to such ngcut to 
receive, nod to make his receipt, of the 
debt, if paid hi him, a good discharge, it 
did not restrain the rights of the partners, 
and the payment to him therefore won 
good . Porter v. Taylor, (> M. & 8 loti. 
A traveller engaged in receiving orders, is 
not justified in receiving payment from a 
customer in otlrcr goods, hut it will be for 
jury to say what acts of his employer amount 
to a subsequent ratification. Howard v. 
Chapman , 4 C. At 1*. 50 8. Where the 

defendant, as owner, was clearly liable to 
the plaintiff for necessaries, Ac. supplied 
for his ship and crew, by the direction of 
the broker and agent, to whom tlie defend* 
ant entrusted the whole management, and 
the plaintiff, before the expiration of the 
credit, had applied to and received from 
the broker his acceptances for the amount, 
allowing discount, the latter having effects 
<»f the defendants beyond the amount in his 
hands at the time ; and the bills were sub- 
3 u 2 
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Proof of for that purpose (ry). Whether such authority has been given to an agent 
•gent's xo receive payment, or to receive it in a particular manner, are usually 

authority. f j lieKt j onH 0 f foct for the jury (r). Such an authority may be implied from 

the relative situation of the principal and agent, the habit and course of 
dealing between the parties, or from some recognition by the principal of 
the authority of the agent subsequent to the payment («). 

Where a principal entrusts an agent with the sale of goods, as to sell them 
in a shop, or a horse at a fair, a presumption arises that he empowered 
that agent also to receive payment (/). So payment to a broker who sells 
for a principal not named, and who makes out the boiight-and-sold notes to 
the buyer and seller, is a payment to the principal (a). 

So, as has been seen, the authority of an agent to receive payment on 
bonds, bills, or other securities, is usually evidenced by the agent’s posses- 
sion of the instruments which are delivered up or cancelled upon pay- 
ment (;*•). 

Where the question is, whether the person who received money on a secu- 
rity was the agent, of the owner for that, purpose, it is not essential to call 
the agent himself (y); the possession of the security by a third person, and 
receiving payment for it, and giving a receipt for it in the name of the prin- 
cipal, afford strong presumptive evidence that he was employed as agent for 
that purpose (s). 

Payment of the debt, to the marshal or sheriff in whose custody the debtor 
is, is no satisfaction to the pluintiff (a). 


sequently renewed, and the interest, added: 
field, tlmt upon the broker In ‘ coming bank- 
rupt, and tho hills remaining due, the de- 
fendant was not discharged by such bill 
transaction, having neither been misled nor 
prejudiced by it. Robin ton v. Read , 1) 
it. & 0. 440. The defendant sent, a person 
to the phuntiif’s eountinghouse to pay the 
amount, with n letter, objecting to certain 
items, which was there paid, and the letter 
delivered to a party sitting in the inner 
part id* the counting-house, and who gave 
a receipt for it; held, that although a 
stranger, anti not authorized, nor in the 
employment of the plaintiff, that the de- 
fendant was discharged by such a payment 
to a person so appearing to he entrusted 
with the plaintiff's concerns. Barrett v. 
JVi’/r, I M. & M. 2(H). 

(#) Supra, Vol. I. tit. Witness.— 
And see tit. Auk nt. 

(r) Supra, tit. Accent. 

(s) Supra, tit. Aoknt, 

(i t ) 12 Mval. 230. A payment to a per- 
son found at the vendor’s counting-house, 
and who appears to be entrusted w ith the 
conduct of the business, is a valid ]>ayment, 
although' the person receiving the money 
had, in fact, no authority to receive it ; for 
tlie debtor has a right to suppose that the 
trader lias the control over his own pre- 
mises, and that he will not suffer persons 
to come there and intermeddle with his 
business without Authority. Barrett v. 
Deere, 1 M . & M. 2(H). Witmat v. Smith , 
ib. 288. So w here a debtor sent a servant 
to the house of the creditor to tender the 


amount of the debt, and the servant, having 
been informed hy a servant of the creditor 
nt his house that his muster was nt. home, 
delivered the money to that servant to lie 
delivered to the creditor, and the creditor’s 
servant went into his house, and returned 
with an answer that the master would not 
receive it ; lord Kenyon ruled that there, 
was evidence of u tender for the con- 
sideration of the jury* A non,, 1 Esp. C. 

.m 

(«) Far cue v. Bennett , 11 East, 30. 
Vide infra , 821. 

(.r) Supra, 43. 

(p) See Owen v. Barrow , 1 N. It. 101 ; 
whore, in ail action on the Statute of 
Usury, Cluimhre, J. said, “ I should he 
sorry to have it laid down as a general rule 
that agency must he proved by the agent 
himself.” 

(z) Owen v. Rarroxc, 1 N.B. 101. The. 
action wtis to recover penalties for usury 
in discounting n hill of exchange j in proof 
of the receipt of the money, it was proved 
that ii., in the name of the defendant, the 
owner of the bill, had commenced an action 
against the acceptor, and that lie had re- 
ceived from him the amount of tlic bill and 
costs, on producing the bill, and that lit; 
had given a receipt in the name of the de- 
fendant ; and this was held to be good 
primA facie evidence, without producing 
tlie proceedings in the action. 

(«) Taylor x. Baker , 2 Lev. 203. Slack- 
ford v. Auiten, 14 East, 418; and per 
Holroyd, J. in Crozer v. Pilling , 4 B. & 
C. 32. 
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Where payment has been made to an attorney, proof should be gWen of 
his employment by the plaintiff (b). 

Payment to a country attorney who is merely employed by the attorney 
of the principal to execute the writ, is insufficient^); so is a paymeut which 
is made to an attorney on record, who has never been employed by the 
plaintiff (rf) ; but puyment to the attorney really employed by the plaintiff, 
although after he has been privately changed without leave of the Court, is 
a good payment (e). 

W here payment has been made to a servant or other agent, in a cheque 
or bill, it is a question of fact whether the agent had authority to receive 
such a payment (/). Ami where the payment has been made according to 
the usual practice in similar cases, such an authority is, it seems, to he pre- 
sumed (ff). And in general, slight evidence of acquiescence on the part 
of the master will serve to show his assent to any particular mode of 
payment (A). 

Payment by the debtor's attorney to a creditor will satisfy an averment 
of payment, by the debtor, although the latter has not repaid the attorney, 
but has merely given his promissory note(i). 

If the broker sell goods as his own, and the vendee has no notice to tho 
contrary, u payment to the broker is good, although the mode varies from 
that which was agreed upon (A). 

Though it be known that the party is but an agent, the payment will bo 
good, if it. be made according to the agreement (/), and without notice from 
the principal not to pay to the agent (m); and even where such notice has 


(b) 1 ’ay men t to the attorney pending the 
action is good ; scent as to a payment to 
his clerk, who shows no uuthorit; hut liis 
muster' s order to receive it. Cuure v. Cal- 


lawny, 1 Esp. C. 115. 

(c) Yates v. Freckleton , Doug. 023 ; 1 
T. It. 7i0. 

(d) Robson v. Eaton , 1 T. It. 02. 

(e) Rowel v. Little , 1 Black, 35. So a 
plaintiff is bound by the act of the agent 
in town, in taking mawy out of court. 
Griffith v. Williams , 1 T. It. 010, 

(/) Supra, 44. An agent employed to 
sell has uo authority, as such agent, to re- 
ceive payment. Per IJttledale, J., Mynn 
v. Jollijfe, 1 Mo. & R. 32(5. 

(g) Ibid, note (*). 

(A) Ward v. Evans , Salk. 442 ; supra , 
44. 


(i) Adams v. Dansey, G Bing. 500. 

(it) Blackburn v. Sc holes $* another, 
2 Camp. 343. And see De Leira v. Ed- 
wards, 1 M. & S. 147. Favene v. lien- 
nett, 1 1 East, 36, infra, n. (/). So also 
if the principals have allowed the agent to 
act as the principal in the sale of the 
goods ( Coates v. Lewis, 1 Camp. 444. 
Gardiner v. Davis, 2 C. & P. 49). So 
where the principals allowed the broker to 
draw bills in his own name ( Townsend v. 
Inylis, Holt's C. 278. Favene v. Ben- 
nett, 11 East, 36). So if the factor sell 
in his own name, the buyer may set off, as 
against the claim of the principal, the debt 
due to the factor {George v. Claggett, 7 
T. R. 359 ; 2 E»p. C. 677). Aliter, if the 


buyer be informed of the principal before 
tlie whole of the goods are delivered ( Moore 
v. Clement son, 2 Camp. 22). Where a 
party srdls in the diameter of on agent, 
although without disclosing the name of 
his principal, yet, if the disclosure be made 
before payment, the effect seems to be.* the 
sann* as if the name of the principal hud 
been disclosed on the face of the contract. 
Seo Lord Ellen borough’s, observations, 4 
M, & S. 573. 

(/) Favene v. Bennett, 11 East, 36. 
The goods were sold for a principal not 
named, on the terms of “ payment in one 
month money,” and the jury found tliat 
the meaning of the terms, in commercial 
understanding, was payment at any time 
within a month, and that the payment 
within the month to the brokers with 
whom the defendant hud dealt, without 
the knowledge of the principal, was a good 
payment. But it is otherwise if the puy- 
ment vary from the terms of the original 
contract. Campbell v. Hasscl £ others , 
1 Starkie’s C. 233; and evidence of an 
usage to substitute an equivalent mode of 
paymeut is inadmissible. 

\m) But although the factor sell in his 
own name, and without disclosing the 
name of his principal, yet, if the principal 
give notice to the buyer to pay him, and 
not the factor, the buyer will not be dis- 
charged in afterwards paying the factor. 
(B. N. P. 130. Houghton v, Matthews , 
3 B. & P. 485. See also Powtl ▼. Nelson, 
15 East, 65 n.) 
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been given, payment to a factor will still lie good, if the principal, on the 
balance of account, be indebted to the factor, for he has a lien on the debt (n). 

The effect of a hill or note in payment has already been considered (o). 

Payment by bills is primd facie evidence of payment; it lies on the plain- 
tiff to show that they have been dishonoured ( p ) 

If the master of a vessel is to get payment in the best mode he can, and has 
no power to get anything but ft bill, he must take that ; but if he could get 
paid in any other mode, he should do so, otherwise he will be bound by 
taking a bill ( 7 ). 

If a creditor desire his debtor to remit a bill or note by the post, it will 
be sufficient to prove that the debtor remitted the bill as directed, and if it 


(n) J)rinkwater\ . Goodwin, Cowp. 251. 
Vide etiam, Hudson v. Granger , 5 11. & 
A. 27. The plaintiff Sent goods to A, B., 
his factor, to whom ho was indebted iu a 
larger amount ; the factor sold the goods 
to the defendant., to whom he was Indebted 
Irt u larger amount; the factor became 
bankrupt, and Ids nssigtiCfCH settled with 
the defendant, and it was held to bo. an 
answer to the plaintiff's demand. In the 
ease of Sehrimshire v. A hie rt on, (Sir. 
1182), the jury, contrary to the direction 
of tin* Court in jaunt of law, found that a 
payment to n factor who sold under a del 
credere commission, after notice hy the 
principal to the contrary, was a good pay- 
ment (and see 1). N. P. 180), on the ground 
tliut tin* factor, in such a case, was to be 
considered to be the real principal with 
whom the contract was made. The cir- 
cumstance, however, of n del credere com- 
mission, which is no more in effect than an 
agreement by the factor to ensure the 
debt to his principal, cannot, it seems, at 
all affect the relative situation of the prin- 
cipal and the vendee. See Morris v. Clcas- 
by, 1 M. Si. S. 570 ; 4 M. & S. 500. Gur- 
ncy v. Sharp, 4 Taunt, 242. And set! Lord 
Kllmdhwough’s observations in Camming 
v. Forrester, 1 M. & S. 400, and the judi- 
cious observation* in Mr. ling's book 
on Sales, 248, and the authorities there 
cited. — As to payments made by a prin- 
cipal to a broker employed to buy for 
him, see above, p. 8 Iff; and see the case . 
of Powell v. JS'elmm, Id Hast, 05, cited by 
Lord EHonborough. There the factor made 
purchases for his princqial, who made pay- 
ments on account; the vendor wrote to 
the factor for payment ; the letter coming 
into the hands of the purchaser, ho trans- 
mitted it to the factor, and afterwards paid 
him the remainder of the debt ; and Lord 
Mansfield held that the principal was still 
liable to the vendor. 

( 0 ) Supra, Bill op Exchange, 204. 
f. guarantees the payment of A,' 9 debt to 
J B. by Instalments ; C., after the first in- 
stalment was due, remits bills to B. not 
due ; It., by keeping the bills, waives the 
objection. Shi pi on v. Capon, 5 B. & C. 
878. I 11 an agreement between the de- 
fendant with the plaintiff and other credi- 


tors for a composition of 16 s. in the pound, 
it was stipulated that certain bills which 
bad been indorsed by the defendant and 
delivered to the plaintiff, should be con- 
sidered as part payment. It was belli that 
these were not to he considered ns an abso- 
lute payment, and that the defendant was 
liable on one of them which was disho- 
noured at maturity. Constable v. Andrew, 
1 C. & M 2! iff. Where a purchaser gives 
the seller an order on a third person, enti- 
tling him to receive cash, instead of which 
lie elects to take a bill, the payment is 
good although the bill be dishonoured. 
Vernon v. liouverie, 2 Show. 296; Smith 
v. Ferrand , 7 B. Sc C. 10. So if the pur- 
chaser give the seller ail order for a good 
bill ou London, the seller must take care 
that he gets a good bill. Balson v. Ihi- 
chard, lEsp. C. 106. Seem if the order for 
payment be on the purchaser’s agent, and 
the seller take a cheque which is disho- 
noured. Everett v. Collins, 7 B. & C. 24, 
25; 2 Camp. 515. And where the freighter’s 
foreign agent being furnished with funds 
to pay the freight, the master took a bill 
on a third person, it. was held (by Gibbs, 
C. J.) that the freighter was not dis- 
charged. Marsh v. P abler, 4 Camp. 257. 
A cheque to operate as payment must be 
unconditional iu its terms. A cheque 
directing bankers to pay the plaintiff's 
balance account railing or bearer, was 
held to l>e no proof of payment. Hough v. 
May, 4 Ad. & Ell. 954. It was held to be 
no misdirection to leave it to the jury 
whether the plaintiff received the cheque 
as money. Ib. Judgment on a bill with- 
out satisfaction does not operate as pay- 
ment, supra, 264 (c), although it was for- 
merly held otherwise. See Brake v. 
Mitchell, 3 East, 251. 

(p) Hebden v. Hartsink , 4 Esp. C. 46. 
Staiman v. Gooch, 1 Esp. C. 4. The 
giving a cheque is primA facie evidence 
of payment where a debt is due, but it may 
be shown by circumstances that a loon was 
intended. Boswell v. Smith , 6 C. Sc P. 
60. 

( q ) Per Bayley, J., Strong v. Hart, 0 
B. & C. 161. See Robinson v. Read, II 
B. & G. 449; Taylor v. Briggs, M. & If. 
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be lost tlie loss will fall upon the creditor (r). But in such case proof of a 
delivery of the letter, not at the post-office, or at a receiving-house, but to 
a tbellman in the street, would not he ft compliance with the creditor's 
directions, and the loss would full on the debtor (s). 

This authority seems, however, to have been overruled by a later deci- 
sion (0* 

In the absence of any direction by the creditor, it is said that the sending 
bills or notes by the post would be primd fade evidence to show that they 
were received by hiiu (a)* It is clear that in such a case it would be com- 
petent to the creditor to show that he had never in fact received the bills, 
and that they had fallen into other hands. 

A payment made by compulsion of law is always sufficient to protect the 
party who made it from a second demand (,r). 

In an action of covenant against the defendant, the drawer of certain 
bills, to pay to the plaintiff the amount of his acceptances of bills so drawn, 
the possession by the plaintiff of bills accepted by him, and drawn by the 
defendant, is primd fade evidence that the plaintiff has paid them (y). 

The mere prod notion of a cheque drawn by the defendant on his banker, 
and payable to the plaintiff or bearer , is no evidence of payment, to the 
plaintiff, without proof that he received the amount, or that it was in his 
possession ; blit proof that he indorsed Ids name upon it affords primd fade 
evidence of payment to him (z). 

The mere fuct of the payment, of money by A. to JB. is presumptive 
evidence of the payment of an antecedent debt, and not of a loan (a). Iu 
an action on the bond of the testatrix, proof of a transfer of stock bv the 
testatrix to a larger amount is evidence of pnyment (b). 

Payment may be presumed from lapse of time. Under the Statute of 
Limitations, lapse of time may, it has been seen (r), be pleaded as a bar 
to the action. Still the statute operates but presumptively, and the pre- 
sumption may be rebutted by evidence of an admission of the debt in 
writing, within the limit (d). And although the statute has not been 
pleaded, payment may be presumed by the jury, from lapse of time and 
other circumstance.*, which render the fact probable (e). 

Satisfaction of a bond might, before the late statute (f), have been pre- 
sumed from a lapse of twenty years, without any demand or acknowledg- 
ment of the debt within that space (g), or in a shorter time if circumstances 
rendered satisfaction probable ( h ). But a lapse of twenty years, before the 


(r) Waneick ▼. Noakcs, Peake’s C. 67. 

(*) Hawkins v. Butt, Peake’s C. 186. 

(0 l*arhe v. Alexander , 3 Moore & 
Scott, 780. 

(a) Peake's Ev. 289; where it is also 
observed, that where the creditor requires 
a remittance by the post, the sending 
bank notes uncut would not discharge the 
debtor, since the more usual and prudent 
course is to send them by halves, 

(*) Supra, 443, note (d). 

GMon v. Featherstonhaugh, 1 
Starkie’s C. 226* ¥ 9 

<*) %'• Barnett, 3 E*p. C. 196. 
.Jf* T - Seaborn, 1 Starkie’* C. 

*7*; «od m, Aubert y. Width, 4 Taunt. 

<*) Breton y. Cope, Peake', a 30. 

(e) Supra, tit. Limitation. 


(d) Ibid. 

(e) Cooper v. Turner , 2 Starkie’s C.497. 

if) 3 & 4 W. 4, c. 42; supra, tit. Li- 
mitation. 

({/) 1 T. B. 270. Tlie surrender of a 
mortgage terra is not to be presumed in 
less than twenty years. JJve v. Calvert , 
6 Taunt. 170. 

(h) Ibid. Colsell v. Bttdd, 1 Camp. 27; 
3 P. Wins. 287. Bex v. Stephen*, 1 Burr. 
434 ; 3 Burr. 1936. Forbes v. Wale, 1 BL 
332. Where the d rowers of bills accepted 
by the defendant (who when due had paid 
the drawers not teing the holders, but 
neglected to have them delivered up), had 
paid large sums to the plaintiffs, their 
bankers, the then holders, and they had 
not only entered the bills to their debit, 
but bad treated them as paid ; held, Unit 
3« 4 
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statute, was mo legal bar, but merely afforded a presumption in fact for 
tbe jury («). 

The effect of an indorsement on a bond, of the receipt of interest, within 
twenty years, has already been considered ( k ). 

In the usual course of business, a security, where the money is paid, is 
either delivered up to the debtor or destroyed ; and therefore, where the 
fact of payment \h otherwise doubtful, the possession of the entire instru- 
ment by the creditor affords a presumption that it is still unsatisfied (Q. 

A receipt for rent, due at one time affords a presumption that the rent 
due at an earlier date has been paid. 

Payment may also be presumed from the habit and course of dealing 
between the parties ; as where the practice has been to pay wages, or for 
goods supplied, weekly, and a demand is made at a distant time (m). 

2dly. Where the payment is capable of different applications, proof is 
frequently necessary to show the application of the payment to a particular 
debt- The usual rule of law is, that the party who pays money has the 
power to apply it ns he chooses, but that if he does not apply it, the party 
who received it may make the application (n). For these purposes, evi- 


by this course of their own accounts they 
were precluded from saying the hills had 
not been satisfied. Field v. Carr , 5 Bing, 
lit; ami 2 M.&P.4G. 

(i) Ibid.. 

(A) Bttpm, tit. Bond. Sec also tit. Rb- 
leash. Washington v. Brymer , Ibid, 
ami Peake’s Ev. Append, Ixxiii! Moreland 
v. Bennett , Sir. (152. See Searle v. Lord 
Barrington , Str. 825 ; Yol. 1. 300. Such 
Indorsements have been held to lie inad- 
missible, unless proved to have been made 
ut u time when it was against the interest 
ot* the party to make them. Rose v. Bry - 
ant, 2 Camp, 321 ; and see 0 Geo. 4, c. 14, 
a. I ; ami even then the admissibility of 
such evidence is very questionable in prin- 
ciple. But in the cose of Parr r. Cotchett , 
J)om. 1\ May 0, 1824, it was held, that 
where the indorsee of a promissory note 
hud made indorsements of the half-yearly 
payments of interest, from the time of 
making the note until his death, which 
happened within six years of the date of 
the note, like indorsements by his executor, 
who died before the commencement of the 
action, were admissible in evidence in an- 
swer to the statute, although there was no 
extrinsic evidence to show the time when 
the indorsements were made, and although 
more thou six years had elapsed between 
the death of the maker and of the executor. 
It Is observable, that in this ease, as well 
as that of Searle v. Lord Barrington, the 
party who made the entry was dead at 
the time of the trial. In the late case of 
Glewlaw v. Atkins, in the Exchequer, proof 
having been given, in an action on a bond, 
of payment of interest to a third person, 
an indorsement on the bond by the obligor, 
stating that the bond was to secure trust- 
mm* v f,*r that third person, was held ad- 
mijwiido, th-*re being a memorandum of the 
tru.-'f o»; thi* bond of even date with tho 
beiid, and attested hy out’ of the two wit- 


nesses to the bond. Such evidence is now 
excluded by the express enactment of the 
stat. 9 Geo. 4, c. 14, ». 1. 

(/) Bremhridgc v. Osborn , 1 Stark ie’s 
C. 374. 

(?/*) Lucas v. Novosilicnslti , 1 Esp. C. 
190. Evans v. Birch , 3 Camp. 10. The 
action was for the proceeds of milk daily 
sold to customers by the defendant as agent 
to the plaintiff; and evidence was given 
that tike course of dealing was for the de- 
fendant to pay to the plaintiff every day the 
money wliichfehe had received, without any 
written voucher passing; and upon this 
evidence Lord EUcuborough held, that it 
was to be presumed that the defendant had 
in fact accounted, and that the onus of 
proving the contrary lay on the plaintiff. 

(«) Goddard v. Cox , 2 Str. 1194. Pla- 
iner v. Long, 1 Starkie’s C. 133. Marry - 
atts v. White, 2 Starkie’s C. 101. Mat- 
thews v. Welwyn, 4 Ves. 118; Cro. Elis. 
08. Peters v. Anderson , 5 Taunt. 390. 
Hall v. Wood, 14 East, 243, n. Kirby v. 
Duke of Marlborough, 2 M . & S. 18. I?o- 
sanquet v. Wray, 0 Taunt. 397. Baden - 
ham v. Purchas, 2 B. k A. 39. Smith v. 
Wiglcy, 3 M. k S. 174. The party who 
pays the money ought to appropriate it at 
the time, of payment; per Bayley, J., in 
Mayfield v. Wadsley, 3 B. k C. 303. But 
a creditor is not bound to make an imme- 
diate application. Sinuon v. Ingham, 2 
B. k C. 03* And lie Is not bound by an 
entry iu his book which he lias not com- 
municated. lb.; and see Cox v. Troy, 
3 B, k A. 474. And therefore a mere 
transfer in the books of a London banker 
to the credit of an old firm in the coun- 
try, one of whose members is lately de- 
ceased, is not such an appropriation of 
subsequent receipts as to discharge the 
condition of a bond for the payment of 
all monies advanced to the late firm. 
Simeon v. Ingham, 2 B. 4c C. 65. A,, 
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clence is admissible of what passed at the time of payment, or of letters ApplicaUOj* 
enclosing bills or money, and directing their application. ^ 

In some instances, the law applies the payment, or the intention of tho 
party paying the money is inferred from the circumstances of the particular 
case; us where a trader owes 100/., and after he has ceased to trade incurs 
a further debt, and then pays money on account, it will be set against the 
old debt (<?). 

A bond reciting that A. and B. were partners is conditioned for the pay- 
ment of advances to them ; this extends only to advances to the co-partner- 
ship ; and remittances made subsequently to the death of one are, in the 
absence of any specific appropriation, to be applied in liquidation of the old 
balance (p). Where one of several partners who are in debt dies, the sur- 
vivors continuing their dealings with a particular creditor, who joins the 
transactions of the old and new firm in one entire account, payments made 
from time to time by the survivors are to be applied to the old debts (q). 

So payments by a debtor from time to time to surviving partners upon a 
general account., including the whole debt, arc to be applied, in the first 
place, to the old debt (r). In case of a continuing account, such as a banker’s 
cash account, the ordinary appropriation is according to the order of 
time (s). 


a solicitor, receives from a client a sum 
to be paid into Court on the client’s ac- 
count; A . pays the amount in a country 
bill into bis bankers without any notice, 
being then indebted to them in tho sum of 
450 for which they held securities, and 
as to which they kept an account distinct 
from the general account ; A. dies ; the 
honkers, after notice from the client, still 
keep the accounts separate, but ultimately 
deducting the 450 1. from the proceeds of 
the bill, pay the balance to AS* execu- 
trix ; it was held, that >is there was no 
agreement to keep the account separate, 
uud the bankers bad no notice till after 
the amount was rev ived of the purpose 
to which it was intended to be applied, 
the client was not entitled to recover the 
proceeds of the bill. Grigg v. Cocks, 4 Sim. 
438. Several parties joined as sureties 
with the principal in a note to his hankers, 
who carried it to the account in his pass- 
book, and charged him with interest on it 
yearly ; upon a change of partners in the 
banking firm, and a balance struck be- 
tween the old and new firms, it was held 
that the defendants appearing on the face 
of the note to be principals, and not having 
confined their liability to the then existing 
firm, that it continued, and that the action 
was properly brought in the names of the 
partners to whom it was given ; and that 
being made payable on demand, there was 
no obligation in the hankers to appropriate 
any balance of the principal to the dis- 
charge of that note ; and that there iiaving 
been no appropriation by the debtor, the 
debt could not be considered as discharged. 
Pease v. Hirst, 10 B. St C. 188. In as- 
sumpsit for money had and received to the 
use of the plaintiffs, as assignees of A . £ 
Co., being the proceeds of a hill remitted 


by A. $ Co . to the defendants, with orders 
to get it discounted, and apply the proceeds 
iu a specific way, but before they became 
due; A. $ Co. became bankrupt, and re- 
quired to have thu bill returned, it not 
having been discounted, but the defendants 
received the amount when due ; held, that 
the assignees were entitled to recover, and 
that the defendants could not set-off a debt 
due to them from the bankrupt. Buchanan 
v. Findlay , 9 B. & C. 739 ; and see Key 
v. Flint, 8 Taunt. 21 . 

(o) Meggott v. Mills , Ld. llaym. 289 ; 
Comb. 403 ; Supra , tit Bankruptcy. 
JDawe v. Holdsworth , Peake’s C. 04. 

(/;) Simson v. Cooke , 1 Bing. 452. 

W) Uer Bayley, J., Simson v. Ingham, 
2 B. & C. 72 ; and see Clayton's Case , 

1 Meriv&le, 572. Brook v. Enderby , 2 
B.tfB. 71. 

(r) Bodenliam v.Purchas , 2 B. &c A. 39. 
Secus, where the old debt is not brought 
into the new account. Simson v. Ingham , 

2 B. Sc C. 65. And where there are dis- 
tinct demands by the whole firm, and by a 
partner, if the money paid be the money of 
the partners, the creditor cannot apply the 
payment to the debt of the individual part- 
ner. Thompson v. Brown, M. & M. 40. 

(s) Where a continuing account is treat- 
ed as one entire account by all parties, the 
role of appropriation does not apply. In 
the case of a banking account, there is not 
room for any other appropriation than that 
which arises from the order in which the 
receipts and payments take place and are 
carried to account ; presumably, it Is the 
first sum paid in that is first drawn out ; 
it is the first item on the debit fide of the 
account which is discharged or reduced by 
the first item on the credit side. The ap- 
propriation is made by the very act of 
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Application Where an old debt is due, and new debts are contracted, and payments 
of payment aro mn( |o from time to time, agreeing in amount with the new debts, a very 
strong inference arises that the payments were made in respect of the new 
debts (f), especially in favour of a surety for the new debts (m). 

Where a creditor 1ms a legal claim on bills of exchange, and also an 
equitable claim on a mortgage assigned by a third person, and a payment 
is made by the debtor generally, without prejudice to his claim on any 
securities, it is to be presumed that the payment is in discharge of the legal 
debt (*). 

Where a secret partner had retired from the firm, and bills given in pay- 
ment for goods previously supplied to the firm were dishonoured, and new 
bills were given by the partners who continued in the firm, on the disho- 
noured bills being delivered up; it was held that these were to be considered 
as applicable to the old debts, and not to new debts contracted since the 
dissolution (y). 

Where a party placed in the hands of his banker the note of a third 
person, informing the banker that it was made for his accommodation, and 
afterwards paid in money generally, after which new credit was given by 
the banker, it was held that the banker could not recover from the maker 
more than the balance due on the note, after deducting the amount so 
paid in (r). 

Where money is due from a debtor ns executor, and other money is due 
on his own private account, and he makes a payment generally, it must be 
applied to the latter debt (a). 

Where a broker sold goods of A . and also goods of JB. to C., anA the latter 
made a payment generally on account, insufficient to discharge both debts, 
and then became insolvent, it was held that the money so received was to 
be applied in proportion to the debts (b). 

Where a creditor has several demands, some of which ennnot bo enforced 


setting the two items against each other ; 
ujton that principle all accounts are settled, 
ami particularly cash accounts, day ton 
Cm re, 1 Men vale, 672. In general, where 
payments are made upon one entire ac- 
count, they aro considered as payments in 
discharge of the earlier items. Per Dayley, 
J. in boih nham v. Purchat , 2 B. & A. 40. 
A gene ml payment is applicable to a prior 
legal demand, not to a subsequent equit- 
able one. GotMurd v. Hodge*, 1 C. Sc M. 
33. Where a bond was given to secure 
advances to be made by partners, and one 
fmrtner died, the account was continued, 
and the two accounts were blended toge- 
ther, subsequent payments being applied 
generally In reduction of the whole balance ; 
it was held that the subsequent payments 
must be considered as payments in dis- 
charge of Bio farmer balance. Umienham 
v. Pftrcha*, 2 B. k A. 30 ; and sec Wil- 
liams y. Rmclinson, 3 Bing. 70. 

{1) Marryatti v. White, 2 Starkie’s C. 
101 . 

(u) Ibid, per Lord Kllenbonmgb. But 
It seems that the law will not apply a pay- 
ment in fuvour of a surety, unless there be 
some circumstances to show that payments 


by the principal were intended to be made 
in discharge of the particular debt. Pla- 
nter v. fsomj, 1 Sturkie’s C. 153; and see 
Kirby v, Duke of Marlborough , 2 M. & 
8. 18 ; and William* v. llawlinsan , 3 
Bing. 71. 

(x) Birch v. Tebbutt , 2 Starkie’s C. 74. 

(y) New march v. Clay , 14 East, 230. 

(z) Per Lord Kenyon, Hammerslcy v. 
Knowlys, 2 Esp. C. 065. 

(а) Goddard v, Cox, 2 Str. 1104. But 
pci* Steindale v. llankinson , 1 Simons, 303, 
where it was held, that where B. was in- 
debted to the plaintiff on a balance of 
account for goods, and JB.’s widow conti- 
nued his trade after his decease, and con- 
tinued to receive goods and make pay- 
ments, and she was charged by the cre- 
ditor with the debt, BJ§ debt was dis- 
charged by the payments, and that the 
ultimate balance could not be proved 
against D*!s estate. It appeared that the 
plaintiff had adopted the administratrix as 
his debtor, by making her debtor to the 
balance, and that accounts had been ren- 
dered to her In which she was so debited. 

(б) Facene v. Bennett, 11 East, 36. 
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because they are illegal, and money be paid generally, it trill be applied to Application 
the legal demand (c). of payment. 

A transfer of funds into tl&e names of trustees, with an illegal intent to 
evade the legacy duty, without any communication made to auch trustees, 
is not a binding appropriation (d). 

In the case of mortgages, bonds, and other instruments, by which the Solvit ad 
party engages to pay money within a certain time, proof of payment on the diem, 
last moment of the day will satisfy the allegation on issue taken on the plea 
of solvit ad diem (c). 

What will amount to payment under the circumstances of the particular 
case is a question of law (/). 


(c) Ribfxins v. Crichett, 1 B. & P. 204. 
Wright v. Laing , 3 H. & C. 100. But 
whore one of the demands is for spirituous 
liquors, supplied in quantities not amount- 
ing to 20s. at a time, the receiver of the 
money may apply it to that demand ; the 
stat. 24 (i. 2, c. 40, operating merely to 
prevent the seller from maintaining the 
action. C mi efts hanks v. Hose, 1 Mo. & R. 
100. He may so apply it, although his 
particulars claim the whole demand, and he 
may make the appropriation at any time 
More triul. PhUpott v. Jones, 2* Ad. & 
Ell. 41 ; 4 NT. & M. 14; aud hoe Crutch* 
shanks v. Hose, 1 Mo. & It. 100. 

(d) A party had directed his hankers to 
transfer certain funds to the accounts of 
certain persons, as trustees for his wife and 
others, for liis son, with a view to evade 
the legacy duty, and the bankers accord- 
ingly did so, and placed the mvidends ac- 
cruing thereon to such accounts respec- 
tively; but such transfers were never 
communicated to tlio persons bo numed 
trustees, mid the party had evinced an 
opinion that he had still a control over the 
funds ; held, that they were not binding 
appropriations, beinu made with a fraudu- 
lent intent; and it being cleur that the 
entire control had not been parted with, 
the funds were therefore on his death to be 
accounted for as part of his personal estate. 
Gaskell v. Gasket l, 3 Y. & J. 602 ; and see 
Wharton v. Walker , 4 B. & C. 1(13. See 
further, tit. Appropriation, supra, 

{<■) Per Lord Kenyon, in Ltftly v. Mills, 
4 T. It. 173, citing Hudson v. Barton, 1 
Roll, R. 180. Cabell v. Vaughan, 1 Saund. 
287 ; Moor, 122, pi. 100 ; Salk. 578. 

(/) i*ayment in notes wliich turn out to 
be worthless Is eo payment in law. Owen- 
eon v. Morse, 7 T. R. 64. Brown v. Kew- 
ley, 2 B, Sc P. 518. Tapley v. Martens, 
8T. R. 451. Bodenham v. Purchas , 2 B. 
A A. 30. The giving a note of hand docs 
ftot operate to alter the debt till pay- 
ment; and therefore, although A . gave, a 
note for rent hi arrear to B., and took a 
receipt for it, it was held that J3.might still 
distrafn for the rent. Harris v. Shipway , 
P.182. Seem, if A. endorse a hill or 
note to ifr. fa payment of a debt, and B. 
neglect to demand payment from the drawer 
in Hue. Jaw?. Cltfton, B. N. P. 182 ; 


Andr. 190. Whore the agreement was for 
the sale of goods for ready money, and pay- 
ment was made to the vendor's brother in a 
bill of exchange, accepted by the vendor, 
wliich when due had been dishonoured, 
ami the bill, though objected to in the first 
instance, was taken and not returned, it 
was held, in the absence of fraud, to be a 
good payment as against the assignee of 
the vendor. Mayer v. Nias, 1 Bing. 311 ; 
infra , tit. Set-off. The taking of credit 
may be equi valent to payment. A . receives 
country bunk notes in payment from B., 
aud by an agreement between B, ami the 
country bank A. lrns credit for the amount; 
it is equi valent to a payment by the bank. 
Gillard v. Wise, 6 B. & C. 134. Or it 
may be by a transfer of a debt. If A. lie 
indebted to B., and B. to 47. in the same 
amount, and by agreement C, takes A. for 
his debtor, this constitutes a loan from C. 
to A. and operates as a payment by B. to 
C. See Wade v, Wilson, 1 East, 196. 
Surtees v. Hubbard , 4 Esp. C. 203. The 
observations of Holroyd, J. in Bodmham 
v. Purchas, 2 B. & A. 47. Browning v. 
Stollard, 5 Taunt. 450. Cecil v. Harris, 
Cro. Eliz. 140 ; supra. Secus, where no 
new person agrees to become a debtor. A ., 
B. and C. being partners, A. retires from 
the firm ; a transfer of a debt from A., B. 
and C. to D. from the old to the new firm, 
with the assent of V., does not discharge 
A. David v. Ellice , 5 B. & C. 190; and 
see Lodge v. Dicas, 3 B. A A. 01 1 . Neto- 
march v. Clay, 14 East, 239. Where the 
defendants gave orders to their hankers to 
place a sum to the credit of the plaintiffs, 
so as to make the same as a bill of one 
mouth, and the bankers assented, but 
treated it as a payment to be made at a 
future day, and gave notice to the defen- 
dants accordingly, and became bankrupts 
before the day, it was held to be no pay- 
ment. Pedder v. Watt, 2 Ch. C. T. M. 
619. An execution against the person of 
the debtor operates os a legal satisfaction 
of the debt Cohen v. Cunningham, 8 
T. R. 123. Burnaby's Case, Str. 653. 
Goddard v. Vanderheyden, 3 Wits. 262. 
Payment to the obligee of a bond, after 
notice of assignment, is not sufficient to 
discharge the obligor (in equity). Bald* 
win v. Billingsley, 2 Vera. 539. Ashcomb's 
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Payment of Tin? payment of money into eourt was formerly proved by the production 
money Into 0 f tlio rule for paying it into court (//). It was proved either by the plain* 
court. tiff or the defendant. 

But now by the rule of Hil. T., 4 W. 4, such payment must in all cases 
be pleaded. The effect of paying money into court by way of admission 
seems to remain as it was before. 

Effect of. The effect of paying money into court, upon a special count., or generally 
when the declaration contains a special count, is an admission of the right 
to recover on that count, which supersedes the necessity of the usual proof 
of the making of the contract (/*). 


Cme, 1 Oh. Ca. 232. An order by a 
creditor on his debtor to pay the amount 
to a third person, after being assented to 
by tin; debtor, is not revocable, Hodgson 
v. Anderson, 3 H. & C. 842. If A. owe 
It, 100/., and II. owe the same sum to C 
mul tin* three, meet, and it is agreed that. 
A . .shall pay C. the 100/., /L’s debt is 
extinguished, urid C. inny recover from A. 
Per Puller, j. hi '/'attack v. Harris , 3 T. 
U. 174 ; uiid per Hayley, J., 3 It. «Sc C. 855. 
So if A. engage to pay C. the mnonnt due 
to tt. when ascertained. Crate foot v. 
Harney , !) fling. 372. And t\ may re- 
cover from .4. not with stai iding the iuter- 
mediate bankruptcy of It. Jh. ; and see 
utxivc, 70, 80. Payment. of one entire rent 
to the clerk of seven trustees of a charity, 
touting to their title at different times, 
is primti facie evidence of u joint title. 
hoc v. t Scant , 12 Hast, 221. In general, 
money voluntarily paid under a knowledge 
of the tacts cannot lu; recovered. Supra, 
tit. AsrtCMrsrr. (I nicer v. Pophin , 2 
Stark ic’s ('. 85 ; 1 H. A. 571. To a 
rector in lieu of tithes, when exempt from 
rate, It. V. Ilolilcro, 4 II. & C, 407. 

(«/) Israel v. benjamin , 3 (’amp. 40 ; 
Tidd’s Pr. 645. 7th edit. 

(//) 4 T. U. 571). Cox v. Puny, 1 T. 
It. 404. Elliott v. Callow , 2 Salk. 567. 
( luiltod v. Koekv, I Ksp, 347. HVrf- 
kins v. Towers, 2 T. K, 275; and see 
Cox v. Praia, 3 Taunt. 05. Payment of 
money into eourt admits every tiling which 
the plaintiff must have proved to recover 
it. P. 1 11. Jc (’. 4. And such admis- 
sion Is conclusive, 1 (\ M. & It. 207; 
which n payment, before action bought is 
not, Ih. ; to show that the plaintitf luis a 
legal demand to the extent of the money 
brought in. Blackburn v. School?, 2 
rump. 341. It admits the right to sue in 
the particular capacity ( Tason v. /tatting, 
3 Esp. C. 162), and supersedes the usual 
proofs in the case of a bill of exchange. 
( lutteridge v. Smith i, 2 II. 111. 874. J cn- 
k ins v. Tucker, l II. Ik 60. It enact f v. 
Francis, 2 II. & P. 550 ; 2 (’amp. 357 ; 
Peake’s (’. 14. Dyer w Ashton, 3 B. k 
C. 3; 2 1). It. 11). It admits the suf- 
ficiency of the stump. Israel v. Ben- 
jamin, 3 Camp. 40. It conclusively ad- 
mits the character in which the plaintiff 
sues. Lipscomb* v. Holmes, 2 Camp. 


441. As also that in which the defendant 
is sued. Lacy v. XValrond , 3 Bing. N. C. 
841. It excludes (where the work was 
done under one contract.) the defendant 
from objecting to the non-joinder of a co- 
plaintiff. Walker v. Raieson, 1 Mo. & K. 
250. If all the defendants pay money into 
court, there being but one contract in fact, 
they are excluded from the defence that 
one of them was not a party. Ravens- 
croft v. Wise, 1 C. M. & It. s>03. Where 
several breaches of covenant, arc assigned, 
payment on a single breach admits the 
deed. Randall v. Lynch, 2 Camp. 352. 
Payment into court, generally, where no 
special contract is stated, admits no more 
thait that the sunt paid in is due; but 
where there is a special contract, the pay- 
ment admits that contract. Seaton v. 
Benedict, 5 Bing. 31 ; and 2 M. & P. 07. 
301. In an action on a security bearing 
interest ; the defendant, pays into court a 
sum sufficient to cover the principal, and 
interest up to the time of the action brought 
but not up to the time of paying money 
into court : flic plaintiff is entitled to pro- 
ceed in the action, and may recover 
damages for the remaining interest. Kidd 
v. Walker, 2 11. & Ad. 705. A sum of 
4 1. is paid into court on the uccouut. 
stall’d ; the plaintiff cannot recover a 
larger sum by showing that on an applica- 
tion to the defendant he admitted that 
something was due, insisting however on 
a cross-demand, with proof that a larger 
Sum in fact was due; for the account 
stated is applicable to but one accounting. 
Kennedy v. Withers, 3 B. .A Ad. 767. 
Payment of money into court admits the 
contract and breuch of it ns alleged, but 
asserts that no more was due than the 
sum paid in. Per Pavlov, H., Lcclimere 
v. Flecker 3 Tyr. 455. On a general ac- 
count, where it appears that there is one 
entire contract between the parties, the 
payment of money on the general count 
admits the contract. Mayer v. Smith , 4 
fi. & Ad. 673. Secus if there be no entire 
contract.. Where money bad been paid 
into court on a general indebitatus count, 
Parke, B. held that the plaintiffs, to re- 
cover a further sum on a further cause of 
action, were bound to prove the partnership 
of the plaintiffs. Pahy others v. 
Barker, York Lent Assizes,* 1835. The 
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Thus a general payment admits the policy of insurance, alleged in a special 
tjount, and precludes the defendant from proving by evidence that the policy 
has been vacated by a material alteration (/). And in an action by a farmer 
of tithes under the statute, the payment admits the title, and reduces the 
question to the quantum of damages (//). 

It has even been held that the admission by paying money into court will 
support the contract stated upon the declaration, although it appear upon 
the evidence, that if the admission had not been made the plaintiff must 
have been nonsuited (2); us where in an action of assumpsit for negligence 
in the carriage of goods, it appeared that according to the terms of the 
contract actually made, the plaintiff was not entitled to recover at nll(w). 

And such payment amounts to an admission of a contract for goods 
sold and delivered, with respect to goods of the plaintiff tortiously con- 
verted by the defendant to his own use (n). 

Although in the case of a special contract, the payment admits the con- 
tract, yet in the case of indebitatus assumpsit, where the demand is made up 
of several distinct items, the pityfticnt admits no more than that the sum 
paid iu is due (o). And it seems that, the liability as to the rest maybe dis- 
turbed under this pica, although non assumpsit be not pleaded (p). 

But in an action against a justice of the peace for an action done in his 
official capacity, the bringing money into court by virtue ol‘ a statute, does 
not, it is said, admit the right of action (ry). 

In an action against an infant for work and labour done for him, the pay- 
ment of money into court docs not exclude infancy as a defence, for to tlmt 
amount lie may have been liable for necessaries (r). 


payment of money into court, in fin action 
for ;ise and occupation, precludes the de- 
fendant from questioning the plaintiffs 
title or alleging the non-joinder of another 
as co-plaintiff. Dolby \.Jtes , 3 P. & 1). 
287. In an action on a guarantee, the plea 
admits an agreemen* signed according 
to the Statute of frauds. Middleton 
v. Breicir , Peake’s, C. 15. The plea 
admits the right to sue in the court in 
which the action was brought. Miller v. 
Williams , 5 Esp. C. 19. The perform- 
ance of conditions precedent. H a nrison v. 
Douglas , 3 Ad. & Ell. 396. The declara- 
tion stating a contract to pay a specified 
sum for particular articles, the payment of 
part of the money into court, by admitting 
the contract, admits the sum originally due, 
and the question is as to the remainder. 
Cox v. Drain , 3 Taunt. 95. Payment 
generally admits something to be due on 
each count. Stoveld v. Brewer , 2 B. & 
A. 11(1. But see Stafford v. Clarke , 2 
Bing. 383. Drake v. Lewin , 4 Tyr. 730. 

(i) A ndrews v. Palsgrave , 9 Bast, 325 ; 
and supra , note ( h ). 

(k) Proof Uuirst v. Baldwin , 4 Price, 
58 ; and see Cox v. Parry , 1 T. R. 464. 

<0 Yate v. Willan, 2 East, 128. Pigott 
v. Dunn, Ibid. Where goods had been 
•old by sample at a stipulated price, and 
the defendant in an action of indebitatus 
assutnptit for goods sold aad delivered, 


paid money into court., it was held at Nisi 
Prins tlmt lie could not afterwards insist 
upon the inferiority of the goods, and that 
he ought to have returned them. 2Starkic’s 
0. 103 ; sad qu. 

(m) Yate v. Willan, 2 East, 128; infra , 
830, note (#). But in a subsequent case 
the court held that this case could not be 
supported to the full extent, and that the 
defendant might still avail himself of a 
stipulation by which the amount of da- 
mages was limited. When it appears that 
there is a material variance between the 
contract, declared upon, and the real con- 
tract, the? plaintiff, it seems, cannot recover ; 
for although tin; defendant admits the con- 
tract stated, yet the plaintiff must show 
damages from the breach of that contract, 
which he cannot do where the damage lias 
resulted from the breach of another and 
different contract. See Mellish v. A llnutt , 
2 M. & S. 100; infra, 830. 

(n) Bennett v. Francis, 2 B. & P. 550. 
Qu. whether, independently of this consi- 
deration, the plaintiff might not waive the 
tort, and recover as for goods sold and 
delivered. Vide supra, 83. 

(o) Meager v. Smith, 4 B. & Ad. 673. 
Seaton v. Benedict, 5 Bing. 32. 

(p) Booth v. Howard , 5 Bowl. 438. 

(q) 13 East, 202, 3. 

(r) Hitchcock v. Tyson, 2 Esp. C. 482; 
and see Cox v. Parry , infra. 
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Such payment operates merely as evidence of the defendant's admission 
of the contract, upon which a jury may act ; and if they do not in a special 
verdict expressly find the contract, but merely the fact of the payment of 
money into court, it seems that the Court cannot make the inference (s). 

Where the plaintiff had misled the defendant, and induced him to prepare 
to try a question of fraud, the Court would not permit him to insist upon 
the admission made by the payment of money into court, so as to exclude 
the defendant’s evidence of fraud (t). 

Such payment merely admits the contract and damages pro tanto, and the 
plaintiff will be nonsuited unless he prove that a greater sum is due ( u ). 
And where a limitation has been annexed to the real contract, the effect of 
which is, under certain circumstances, to preclude the plaintiff’ from reco- 
vering more than a specified sum, the defendant, although lie has paid money 
into court generally, may prove the limitation, and show that the plaintiff 
is not entitled to recover more than has been paid into court. 

In an action against a carrier, on a breach of an assumpsit to carry goods 
safely, 5/. having been paid into court generally, it was held that it was 
competent to the defendant to prove notice to the plaintiff that, no more than 
0L would be accounted for, for any goods, unless entered as such, and paid 
for accordingly (.r) ; for the notice did not alter the contract for safe carriage, 
but merely limited the amount of damages for breach of that contract. 

In an action on a valued policy, the payment of money into court upon a 
count which states a total loss by capture, does not admit a total loss, and the 
plaintiff’ is bound to prove a damage exceeding the sum so paid in (#). And 
where the declaration was for the price of bark sold to the defendant, to be 
paid for at the average price, as ascertained on a day specified, it was held 
that the payment of money into court did not admit the average price to be 
as stated in the declaration (s). 

Such payment into court does not preclude the defendant from objecting 
to the illegality of the contract, in order to bar the plaintiff from recovering 
more than has been paid into court (a). Neither is the defendant precluded 
from insisting that the loss complained of did not result from the breach of 
the particular contract (//). 

Thus, where money is paid into court generally, on a declaration con- 
taining a special count on a policy, the defendant may dispute his further 
liability with respect to goods which were not loaded according to the terms 
of the policy (c). Such payment does not preclude the defendant from 


s) Mcllish v. Allnntt, 2 M. Sc 8. 10(1. 

t) Muller v. Hartshorn , 8 II. & P. 550. 
The declaration contained a special count 
on a policy of insurance, and the money 
counts, and motley hud boeu paid into court 
generally, 

(w) 8 T. R. (557 ; 2 Salk. 597 ; 4 T. It. 
10 ; 7 T. R. 872 ; 2 H. B. 874. Rucker v. 
Palsgrave, 1 Taunt. 419; infra, note (/). 

(x) Clarke v. Gray , (5 Bust, 504. In 
the previous case of Yat ey. Wilton (2 East, 
128), it was held, that in such an action, 
and payment of money into court, it was 
sufficient for the plaintiff to produce the 
rule, and prove the value of the goods, to 
entitle him to recover to the full amount ; 
and that the defendant could not avail him- 
self of a notice that he would not he re- 
sponsible for more thaa 5 h unless, See. But 


in the latter case of Clarke v. Gray , the 
Court intimated that the former caseeouhl 
not be supported to the full extent. Sec 
also Cox v. Parry , 1 T. R. 404. 

(y) Pucker v. Palsgrave, 1 Taunt. 419 ; 
1 Camp. 557. Payment of money into 
Court in an action on a promissory note 
payable by instalments, is an admission 
only to the extent paid, and does not ex- 
clude the Statute of Limitations as to a 
further sum payable on the same note. 
Reid v. Pickens, 5 B. & Ad. 499. 

(r) Stoveld v. Brewin , 2 B. & A. 110. 
See also JSrcrth v. Bell , 7 Taunt. 450 • 
Ltchmerc v. Fletcher , 1 C. & 31. 028. * 

(«) Cox v. Parry , 1 T. R. 404. 

(b) 2 M. & S. 100. 

(r) Mellish v. Allnut t, 2 M. k S. 106. 
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taking an objection to the recovering beyond that sum, although if money 
had not been paid into court, the objection would have been an answer to 
the whole demand (d). 

Where the payment into court is applicable indifferently to several grounds 
of claim alleged by the plaintiff, the plaintiff cannot apply the admission 
resulting from the payment of money into court generally, so as to make it 
evidence of any one particular ground of claim. 

The plaintiff, on a declaration on a policy on fish, free from average, un- 
less general, or the ship be stranded, averred that tlie ship was stranded, 
bulged, damaged and wrecked, and it was held that payment of money into 
court was not evidence of a total loss, and of a stranding ; for the loss, con- 
sistently with the declaration, might have arisen from other means than by 
stranding (e). 

If money be paid into court generally, and the plaintiff insists upon several 
claims, some of which are illegal, and others legal, the Court will apply the 
payment to the legal demand (/). And where money cannot be paid into 
court upon some of the counts, the payment will be applied to those upon 
which it might legally be made (g). 

If as to part of the demand the plaintiff be entitled to recover, but not as 
to the rest, the payment will he attributed to the former, and will not entitle 
the plaintiff* to recover iti respect of the latter demand (//). Such payment 
does not take a case out of the Statute of Limitations (i). 

The rule of Trinity Term, 1 W. 4, as to annexing the particulars of the 
plaintiff’s demand to the declaration, does not make the payment of money 
into court to operate as an admission of such particulars ( k ). 

Where the defendant has taken out a rule for the puyment of money into 
court, but has not paid the taxed costs to the plaintiff*, and the plaintiff pro- 
ceeds in the action in order to recover the costs, it is sufficient for him to 
produce the rule of court and the master’s allocatur , and this will entitle 
him to a verdict for nominal damages (/), unless the defendant prove that he 
has paid the costs under the rule, pursuant to the master’s allocatur . And 
it is not necessary to such case for the plaintiff to prove a previous demand 
of costs, where they have been taxed, but the defendant has omitted to pay 
them ( m ). 

Unless the plaintiff proves his claim to a larger sum than that which has 
been paid into court, he is liable upon the production of tlie rule to he non- 
suited (n). But if the plaintiff, after taking the money out of court, take a 
verdict for the whole sum, without deducting the sum paid into court, the 
Court will set it aside, although no evidence be given of the rule (o). It lias 


Effect of 
paying 
money into 
court. 


(d) Cox v. Parry, 1 T. R. 464 ; where 
tlie action was on a policy which was void. 

(a) Everth v. Bell , 7 Taunt. 450 j I 
Moore, 158. 

(/) Ribbans v. Crickett, 1 B. & P. 264. 
Tlie late rules require illegality to he 
pleaded ; but where such a defence is open, 
it seems that payment into court will he 
no waiver of the incapacity to sue. See 
Wills v. Longridge, 5 Ad. & Ell. 383. 

(g) Cotterell v. Apsey, 6 Taunt. 322 ; 
1 Marsh. 681. 

(b) Where the action was for use and 
occupation by the bankrupt, and afterwards 
by his assignees (the defendants) at their 
special instance and request, and the de- 


fendants paid money into conrt, which on 
the evidence was sufficient to cover their 
own occupation, they had a verdict as to 
the rest. Nuish v. Tatlock, 2 II. B. 310. 

(i) Long v. Greville , 3 B. & C. 10. 
Reid v. Vichons , & B. & Ad. 400. 

(k) Booth v. Howard , 5 Bowl. 438. 
Meager v. Smith , 4 B. Sc Ad. 673. 

(/) Horsburgh v. Ormc , K. B. Sitt. in 
H. T. 49 Geo. 3, 1 Camp. 558, in note. 

(to) Smith v. Smith , 2 N . R. 473* Smith 
v. Batter shy , 7 Price, 074. 

(») By the terms of the rule. See 3 T. R. 
657 ; 2 Salk. 597 ; 4 T. R, 10; 7 T. R. 
372 : 2 H. B. 374. 

{o) 2 Taunt. 207. 
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Effect of been doubted whether the production of the rule by the defendant is to be 

paying considered as evidence given by him, so as to entitle the plaintiff’s counsel 

money into ^ tt re p|y ; but by a rule of the Court of Common Pleas, it is not to be so 
C ° U ‘ considered (p). 

Of taking The act of taking money out of court, and accepting it with costs in 

money out satisfaction, will not operate as conclusive evidence in a collateral action, 
of court. to S ] 10W that nothing more was due. 

Ry the In an action on the statute, for selling five chaldrons of coals, and de- 

defendant.. ]j v< , r i n g them short by sixteen bushels, the plaintiff proved, that in an action 

* by the present defendant for the price of the five chaldrons, the plaintiff, 
then defendant, paid the amount into court, minus the value of the sixteen 
bushels, and that the then plaintiff took the money out, and had his costs ; 
and this the plaintiff contended was conclusive to show the deficiency. But 
Lord Ellenborough held, that as the act of the attorney in taking the money 
was equivocal, he would admit evidence for the purpose of explaining the 
intention (y). 

If money has been paid into court in a case where it could not regularly 
be paid in, the plaintiff 1 should move to discharge the rule ( r ). 

Money which has been paid into court cannot be recovered back, though 
it was paid wrongfully, for it is acknowledged on the record to be due ($). 

Where, on a plea of payment, the defendant proved payment to the plain- 
tiff’s attorney, on his account, held that the attorney was a competent 
witness for the plaintiff to show that the defendant afterwards called upon 
him and got back the money (/). 

PEDIGREE. 

In proving A. to be the licir-at-law (u) of li in strict and formal detail (v) 9 
it is necessary to prove, 1st, their relationship through tlieir common 
ancestor (x ) ; and, 2dly, negative proof is requisite that no other descendant 
from the common ancestor impedes the descent, to A . (y). 


(/>) 2 Taunt. 207. 

( t y) Uildtjurd v. Blowers, 5 Esp. C. 00, 
ear . Lord Ellenborough ; the defendant lmd 
a verdict. 

(r) Griffiths v. Williams, 1 T. It. 710. 

(*) Malcolm v. FulfarUm , 2 T. R. 045. 
And the Court will not order money paid 
in through mistake to he restored, unless it 
appear that some fraud or deceit has been 
practised upon the defendant. 2 li. & P. 
302. 

(t) Bowers v. Evans , 3 Cr. M. & R. 
214. 

( u ) Vide supra, tit. IIeik. One born in 
America after the treaty of 1783, is an 
alien, and incapable of inheriting lands in 
England. Doe v. Acklam, 2 I). & C. 770. 

ftp) As to presumptive evidence, vide 
infra, 833. 

(or) By the late stnt. 3 k 4 W. 4, c. 100, 
several important alterations have been 
made relating to the descent of real pro- 
perty. By sec. 2, the descent shall always 
be* traced from the purchaser, and the per- 
son last entitled to the land shall, for the 
purposes of the Act, be considered to 
have been the purchaser, unless it shall be 


proved that he inherited the same ; and in 
like manner, the last person from whom 
the land shall be proved to have been in- 
herited shall be considered to have been 
the purchaser, unless it shall he proved 
that he inherited the same. — By sec. 5, no 
brother or sister shall he considered to in- 
herit immediately from his brother or sister 5 
hut every descent to a brother or sister 
shall be traced through the parent. — Sec. 6 . 
Every lineal ancestor shall he capable of 


(y) The person who claims as heir at law 
to the person last seised, must prove not 
only his relationship, but the failure of 
issue from the persons who intervene in the 
course of descent, by negative evidence 
(Richard* v. Richards , B. R. 4 Geo. 2, 
Ford’s MSS.). Where the plaintiff claimed 
as heir by descent, and proved the death of 
his elder brothers, but did not prove that 
they died without issue, it was held to be 
insufficient but reputation of the nega- 
tive, where such brothers had been absent 
from the family, would have been suffi- 
cient. Doe v. Griffin , 15 East. 293; 
infra, 604. * ’ 
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1st. In order to prove the relationship of A. and E ., supposing C. to be 
the common ancestor, and D. and E . to he his son and grandson in the 
one line, and li. and A. to he his son and grandson in the other, the 
direct course would be to prove the marriage of C. and his wife, and 
that n. and D. were liis legitimate children (z); and also the marriages 
of 71. and I)., and that A . and E. were respectively the issue of those mar- 
riages (a). 

tid ly. Proof is requisite of the deaths of E. and J l.(b), and also that J?., 
C. y D. and E. had no issue, which, according to the well-known niles which I 
regulate descents, would take in preference to A, 9 or if they hud, then to 
show the failure of such issue by negative evidence, or to prove that the 
issue, if any exists, which would otherwise take in preference to A., is of the 
half-blood, &c. (<?). 

As in matters of pedigree it is impossible to prove the relationships of 
past generations by living witnesses, resort must usually be had to tradi- 
tionary declarations made by those now dead who were likely to know the 
fact, and to declare the truth, or to evidence of general reputation . 

Proof of the cohabitation of parties who publicly acknowledged each 
other in the characters of husband and wife, their treating and educating 
children as their legitimate offspring, according to their rank and station in 
life, and their acknowledging them to be such in the face of the world ; or, 


being heir to any of liis issue ; and in every 
case where there shall be no issue of the 
purchaser, his nearest, lineal ancestor shall 
he his heir, in preference to any person 
who would have, been entitled to inherit, 
either by tracing his descent through such 
lineal ancestor, or in consequence of there 
being no descendant of sueli lineal an- 
cestor ; so that, the father shall he pre- 
ferred to a brother or sister, and a more 
remote lineal ancestor to any of liis issue 
other than a nearer lineal ancestor or his 
issue. — Sec. 7. The male line is to be pre- 
ferred. No female maternal ancestor shall 
he capable of inheriting, until all the mule 
maternal ancestors and their descendants 
shall have failed. — Sec. 8. Where there 
shall be a failure of male paternal ances- 
tors of the. party from whom the descent 
is to be traced and their descendants, the 
mother of his more remote male paternal 
ancestor, or her descendants, shall be the 
heir or heirs of such person, in preference 
to the mother of a less remote male pa- 
ternal ancestor or her descendants ; and 
where there shall be a failure of male ma- 
ternal ancestors of such person and their 
descendants, the mother of liis more remote 
mule maternal ancestor, and her descend- 
ants, shall be the heir or heirs of such 
person, in preference to the mother of a 
less remote male maternal ancestor and her 
descendants. — By Sec. 11, the Act shall not 
extend to any descent before Jan. 1st, 1834. 

( ~ ) By direct proof, or by copies from 
the registers, with evidence of identity, 
or by reputation where direct proof, &c. 
cannot he had. 

Of) By the testimony of members of the 
family, or of those conversant with it, or 
by reputation. See below, 833, 843. 

VOL. II. 


(It) Supra, 304. Proof of letters of 
administration to the effects of A. D. is 
not sufficient evidence of the death of A.B. 
Thompson, v. Donaldson , 3 lisp. C. 03 ; 
and per Park, J., Lane. Sp. Ass. 1830. 
Sec Moots v. Denudes , 1 Russ. 307; Pol- 
hill v. Polhill, Mil. 1701, cited Bac. Ah. 
Evidence, F. In order to establish the 
determination of a life estate, hearsay 
evidence of the death of the cestui qua v‘u* 
is not, as in the case of pedigree, sufficient; 
nor is the register of a dissenting chapel, 
nor are inscriptions on the tombstones 
in the adjacent, burial-ground, receivable. 
Whittuck v. Waters, 4 C. & P. 375. 
Where the brothers of an ancestor to whom 
the plaintiff claimed to he heir died a cen- 
tury ago, lie Id that, in the absence of any 
evidence to the contrary, it might; he pre- 
sumed that they died without, issue. Doe 
d. Oldham v. Woolley , 8 B. 6c C. 22 ; and 
3C.& P. 412. 

(c) By the late stat. 3 & 4 W. 4, c. 1 03, 
s. f), any person related to the. person from 
whom the descent is to he traced by the 
half-blood shall he capable; ol* being liis 
licir, and the place in which any such rela- 
tion by the half-blood shall stand in the 
order of inheritance, so as to be entitled 
to inherit, shall he next after any relation 
in the same degree of tiie whole blood, 
and his issue, where tin; common ancestor 
shall be a male, aud next after the common 
ancestor where such common ancestor shall 
he a female ; so that the brother of the 
half-blood on the part of the father shall 
inherit next after the sisters of the whole 
blood on the part of the father and their 
issue, and the brother of Die half-blood on 
the part of the mother shall inherit next 
after the mother. 
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Proof by on flic other hand, the representation and treatment of a child as illc- 

declarar gjtimate ; are all of them solemn and deliberate admissions relating to facts 

* * necessarily with in the knowledge of the parties making them, accompanying 

mid corresponding with their acts and conduct. Such representations arc 
therefore admissible in evidence, on the broad and general elementary prin- 
ciple already adverted to (d). 

They are not to be considered as mere wanton assertions, upon which no 
reliance can be placed; on the contrary, in the absence of any motive for 
J committing a fraud upon society, it is in the highest degree improbable that 
the parties should have been guilty of practising a continued system of 
imposition upon the rest of the world, involving n conspiracy in its nature 
very difficult to be executed. So far, upon the strictest principles, the evi- 
dence is receivable, but the necessity of the case warrants a far greater 
latitude. 

All those who know the actual state of the family at a remote period may 
now be deceased, and very possibly no means of proof remain, except such 
ns are derived from traditionary declarations of members of the family, or 
persons connected with it, now deceased, or from general reputation. The 
great difficulty of proving remote facts of this nature renders it necessary 
that the Courts should relax from the strictness which is required in the 
proof of modern facts, in the ordinary manner, by living witnesses (c). 

Hence the traditionary declarations of deceased members of the family 
are in general admissible as evidence, after the deaths of those persons, as 
to the degrees of relationship of the different branches of the family, their 
intermarriages, the number of their children, and the times of their respec- 
tive births (/). 

Such declarations, made by persons who must have known the facts, and 
who laboured under no temptation to deceive, carry with them such a pre- 
sumption of truth, as, coupled with the great difficulty of procuring more 
certain evidence, sanctions their reception. 

Connexion' To warrant the admission of declarations relating to pedigree, it is essen- 
danuit*°" t * mt ^ u ' Parties who made the declaration be proved to be dead at 

with the the time of the trial, otherwise it is not the best evidence (#); 2dly, that 

family. the declarants were likely to know the facts. The tradition must therefore 

be derived from persons so connected with the family, that it is natural 
and likely, from their domestic habits and connexions, that they are 
speaking ^he truth, and that they could not be mistaken. Lord Eldon 
observed (Ji), that “declarations in a family, descriptions in wills, inscriptions 
upon monuments (i), in bibles (k) and registry-books, are all admitted upon 
the principle that they are the natural effusions of a party who mv.it know 
the truth , and who speaks upon an occasion when the mind stands in an 
even position, without any temptation to exceed or fall short of the truth.* 


(d) Supra , Vol. I. tit. Reputation. 
(t>) See the observations of Le Blanc, J. 
In Bighorn v. Ridgway, 10 East, 120. 

(/) See Higharn v. Ridgway, 10 East, 
120; the cose of the Berkeley Peerage, 
4 Camp. 404 ; and the Lord Chancellor's 
judgment in the case of Voxeles v. Young, 
13 Vos. 143. 

(g) Supra, Part I. tit. Reputation. 
Pendrel v. Pmdrel , 2 Str. 924 ; B, N. P. 
113; 1 M. & S. C89. Doe v. Ridgtoay, 
4 B. & A. 53 ; supra, 308. 


(h) Wkitelocke v. Baker , 13 Ves. 514. 

(i) A copy of a mural inscription in a 
church, made at the time when, by repairing 
the church, it was effaced, in pencil, after- 
wards traced over with ink, was held to 
be admissible on a question of pedigree. 
Slancy v. Wade, 7 Sim. 595. 

(k) Entries in a religious book treated 
by deceased owners as important family 
memorials, were held admissihle, although 
it did not appear by whom they were made. 
Hood v. Beauchamp , 8 Sim. 26. 



835 


PROOF BY DECLARATIONS, &C. 


Proof by one of the family that a member of it went abroad many years Connexion 
ago, and was supposed to have died there, and that the witness never heard ^ 
in the family that he had ever been married, was* held in a late case to be with the 
good evidence of the death of that person (/). family. 

Declarations by the decca&ed husband as to the legitimacy of the wife, 
are admissible after his death; for although he was not connected by blood, 
yet it is probable that lie would be well acquainted with the fact, and possess 
better means of information than a remote relation would (»i). 

But declarations of mere strangers are inadmissible evidence as to 
pedigree (n) ; it has lately been held, that even the declarations of those who 
lived in intimacy with them, and w ho consequently possessed the means of 
judging, if not relations, are inadmissible (o). 

3dly, The very foundation on which such declarations are admissible fails Absence of 

suspicion. 


(/) Doe v. Griffin, 15 East. 293. Proof 
by an elderly person that a particular in- 
dividual went abroad to the West Indies 
many years ago, when lie was a young 
man, and that, according to the repute of 
the family, lie bad afterwards died in the 
West Indies, and that the witness had 
never hoard in the family of his having been 
married, is prim A facie evidence that that 
person died without issue (Ibid, and see. 
Doe cl. George v. Jenson , 0 East, 80). 
Proof that the husband went abroad, and 
laid not been beard of seven years, was 
belli to be sufficient, evidence to entitle the 
widow to her dower (3 Bac. Ab. 309, Gth 
edit.). So evidence that a tenant for life 
of premises, born in 1759, had absented 
himself from his relations ever since 1 804, 
given by a person who resided near the 
spot, but who was not a member of the fa- 
mily, was held to be good evidence to show 
that the tenant for life was dead in the 
year 1818, although no member of the 
family was called as a witness. Doe d. 
Lloycl v. Deukin , 4 B. & A. 433. 

(tn) Vowles v. Young, 13 Ves. 143. 
Doe d. Northey v. Harvey, 1 Ry. & M. 
297. 

(n) 3 T. R. 723. But where a trustee 
conveyed property to a party, entitled as a 
child of a particular marriage, by deed re- 
citing that he was such child, held, that as 
an act done under a state of things which, 
if true, the trustee would have been com- 
pellable to do, and coming out of proper 
custody, the deed was admissible on a ques- 
tion of pedigree, although res inter alios 
acta, and was not the description of evidence 
to which the doctrine of Its mota was ap- 
plicable ; held, also, that where a testator 
bequeaths a legacy to a person designated 
as a u relation,’ 1 it is to be presumed that 
he was a legitimate relation. Slaney v. 
Wade, 7 Sim. 595 ; and affirmed 1 Myi. & 
Cr. 338. 

(o) See the observations of Buller, J. 
^ T. R 303 ; where he says, u 1 admit 
thatraic declarations of members of a fa- 
mily, and perhajns of others living in inti- 
macy with them, are received in evidence 
as to pedigrees.” See also Loni Kenyon’s 


observations, lb. And see B. N. P. 295; 
where, in the case of the Duke of Athol v. 
LordAshburnham, Mr. Worthington's de- 
clarations were admitted in evidence. In 
Weeks v. Sparha, 1 M. & S. 079, Le Blanc, 
J. says, “ In questions of pedigree, the 
evidence of what persons connected with 
the family may have been heard to say, is 
received as to the state of the family.” 
And see Higham v. Hid g way, 10 East, 
120. See also Lord Kenyon’s observations 
in It. v. Ermtwlf, 3 T. ll. 723. Doe d. 
Lloyd v. Deukin, 4 B. & A. 443; supra, 
note (/). But in the case of Johnson v. 
Lawson , 2 Biugh. 80, it was held that the 
declaration of servunts ami intimate friends 
of the family were not admissible in cases 
of pedigree. Tin* declarations of an ille- 
gitimate child were held not within the 
rule as to members of the family of his 
reputed father, and have been rejected in a 
question of pedigree, as evidence of reputa- 
tion. Doc v. Barton, 2 M. &c It. 28. A 
declaration by a party that she heard her 
first husband sny, that after bis death the 
estate would go to F., and after his death 
to his heir, under whom the lessor of the 
plaintiff claimed, is evidence to show the 
relation of F. to the family. Doe v. Itudalt. 
2M. & P.20. Where A . claims property as 
the heir at law of J?., the declarations of 
C. deceased, who is proved to be a member 
of the family of A., arc evidence to prove 
B. to be a member of the family of C. and 

A. , though there be no evidence to Bhow 
that C. was in any manner recognized by 

B. as his relation. Monckton v. The 
Attorney-General t 2 R. & M. 150 ; by 
Brougham, Lord Chancellor; and the evi- 
dence was afterwards admitted by Little- 
dale, J. On a question of legitimacy, the 
declarations of deceased persons supposed 
to have been married ( who might themselves 
have been examined when living), are ad- 
missible to provethc fact of marriage. 
It. v. Inhabitants of Barnsley , 0 T. 11. 
830. The declarations of a deceased parent, 
though they are evidence of the time of a 
child’s birth, arc not evidence of the place. 
B. v. Inhabitants of Erith, 8 East, 539. 


8 H 2 
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whore it is probnblo that. the parties who mode the declarations laboured 
under any temptation to misrepresent the facts (p ) ; when that is the ease, 
snob evidence is inadmissible. Although the practice on the subject has not 
been uniform (y), it seems to be now settled by the cases of the Banbury 
Peerage ( r ) and Berkeley Peerage (s), that a declaration as to pedigree, if 


<p) Supra, V ol. I. tit. Traditionary 
Dkclakationh. Lord Eldon's observa- 
tions, supra, 834. 

<V) In the case of Good right v. Moss, 
(('owp. fiOl), the Court held that an an- 
swer in Chancery, by the mother of the 
lessor of the plaintiff, to a bill filed by the 
committee of a lunatic, the person last 
seised, against the lessor of the plaintiff, 
and his mother, in which she stated the 
lessor of the plaintiff to be illegitimate, was 
evidence against the plaintiff; but this 
appears to have been so decided on the 
general principles relating to the admissi- 
bility of declarations in cases of pedigree ; 
and the particular objection, as to the time 
oi making the declaration, does not appear 
to have been urged. It is also to he ob- 
served, tliut it was unnecessary to decide 
upon this point, the defendant being clearly 
entitled to a new triul, on the ground tlmt 
other evidence, viz. of declarations made by 
the father, had also been rejected, which 
clearly were admissible ; such evidence, 
however, appears to have been received by 
Lord Camden, in the ease of Hayward v. 
F'mnm, Sitt. after Trim T. 1760, cited by 
Lawrence, .T. in the ease of the liwkeley 
Parage ; and see Nieholh v. Parker , 14 
East, 331, in note. On the other baud, 
Reynolds, C. B., in a ease cited Vin. Abr. 
Ey. I. h. 21 , as tried Dev. Spring Ass. 1 731 , 
rejected such evidence arising subsequently 
to the controversy. 

(r) Supra , 100. 

if) In the case of the Berkeley Peerage , 
before a committee of privileges of the 
House of Lords (4 Camp. 401), in order to 
prove the legitimacy of the claimant of the 
peerage (which depended upon the validity 
of a marriage alleged to have been con- 
tracted by his parents in the year 1786), 
the claimant, who was born subsequently 
to that marriage, but previous to a mar- 
riage contracted between the parties in 
171)6, had in the year 1701), conjointly with 
two brothers, born also after the first, but 
previous to the second marriage, filed a 
bill in Chancery to perpetuate tlic evidence 
of their legitimacy, on the ground thnt they 
were entitled in remainder in tail to certain 
lands then held by the father for life. The 
children born after the second marriage 
were defendants, along with others entitled 
in remainder after t hem. 

The EttrJ of Berkeley was one of the 
witnesses examined on interrogatories for 
the plaintiffs, and in his deposition swore 
positively to the plaintiff's legitimacy, and 
the validity of the first marriage. The 
counsel for the claimant proposed to read 


this deposition before the committee, as a 
declaration in a matter of pedigree. 

The admissibility of this evidence being 
objected to, the following questions were 
submitted to the Judges by the House of 
Lords : — 

1st. Upon the trial of an ejectment re- 
specting Black Acre, between A. and B., 
in which it was necessary for A. to prove 
that he was the legitimate son of J. S., 
A. after proving by other evidence that 
J. S. was his reputed father, offered to 
give in evidence a deposition made by 
J . S. in a cause in Chancery, instituted 
by A. against C. D., in order to perpe- 
tuate testimony to the alleged fact dis- 
puted by C. J)., that he was the legitimate 
son of J, S., in which character he claimed 
an estate in White Acre, which was alBO 
claimed in remainder by C. D. B., the 
defendant in the ejectment, did not claim 
Black Acre under either A . or C. J>., 
plaintiff and defendant in the chancery 
suit : 

According to law, could the deposition 
of J. S. he received, upon the trial of such 
ejectment, against B. } as evidence of de- 
clarations of J. S, the alleged father, in 
matters of pedigree ? 

2ndly. Upon the trial of an ejectment 
respecting Long Acre, between E. and F., 
in which it was necessary for E. to prove 
that he was the legitimate son of W., the 
said W. being a t that time dead, E. after 
proving by other evidence that W. was his 
father, offered to give in evidence an entry 
in a Bible, in which Bible W, had made 
such entry iu his own handwriting, that E. 
was his eldest son bom in lawful wedlock 
from G., the wife of W,, on the 1st day of 
May 1778, and signed by W. himself: 

Could such entry in such Bible be re- 
ceived to prove that E. is the legitimate 
son of W., us evidence of the declaration of 
W,, in matter of pedigree ? 

3dly, Upon the trial of an ejectment re- 
specting Little Acre, between N. and P., 
in which it was necessary for N. to prove 
that he was the legitimate son of T., the 
said T, being at that time dead, N. after 
proving by other evidence that T . was his 
reputed father, offered to give in evidence 
an entry in a Bible, in which Bible T. had 
made such entry in his own handwriting, 
that N . was his son born in lawful wedlock 
from J., the wife of T., on the 1st day of 
May 1778, and signed by T. himself: and 
it was proved in evidence on the saidfcrial, 
that. T, had declared “ that he T. had made 
such entry for the express purpose of esta- 
blishing Uie legitimacy, and the time of the 



PROOF BY DECLARATIONS, &C. 837 

made post litem motam , that is after the commencement, not merely ot the 
litigation, hut of the controversy, is not admissible. 


birth of his oldest son TV., in case the same 
should be called in question in any case or 
in any cause whatsoever, by any person 
after the death of him, the said T. 

Could such entry in such Bible be re- 
ceived, to prove that TV. is the legitimate 
son of 7’., as evidence of the declaration of 
T., in matters of pedigree? 

There being a difference of opinion upon 
the first question, the Judges delivered their 
opinions seriatim . 

Baylry, J. held that the deposition was 
inadmissible, because it was made post 
litem motam, after a controversy raised 
upon this very point ; because J. S. t the 
witness who made it, was brought forward 
to speak to the point, by a porson who had 
a direct interest, in establishing it ; because 
the deposition is upon interrogatories for- 
mally put to J. S. by an interested party j 
and because B., against whom it is pro- 
posed that the deposition should be read, 
had no opportunity of putting any ques- 
tions on his own behalf. In general, when 
evidence is given vied vocc in courts of 
justice, the witnesses speak to what they 
know, and each party has, in turn, an op- 
portunity of putting such questions us he 
may think fit, for the purpose of drawing 
forth the whole truth, and of throwing 
every light upon the subject which the 
witness is capable of giving. Whoever has 
attended to the examination, the cross- 
examination, and the re-examination of 
witnesses, and has observed what a very 
different shape their story appears to take 
in each of these stages, will at once see 
how extremely dangerous it is to act on 
the ex parte statement of any witness, and 
still more of a witness brought forward 
under the influence of a party interested. 

Wood , B. — The admission of hearsay 
evidence of the declarations of deceased 
persons in matters of pedigree, is an excep- 
tion to the general law of evidence, and it 
bus ever been received with a degree of 
jealousy, because the opposite party has 
had no opportunity of cross-examining the 
persons by whom the declarations are sup- 
posed to he made ; but declarations to be 
receivable in evidence, as I have always 
understood, and as was said in the case of 
Whitelocke v. Baker , must have been the 
natural effusions of the mind of the party 
making them, and must have been on an 
occasion when his inind stood in an even 
position, without any temptation to exceed 
or fall short of the truth. Upon this prin- 
opto it has been the general rule, as far as 
my experience ami knowledge go, to reject 
hearsay evidence of the declarations of de- 
tenu persons, not only relative to matters 
ot actual suit, but in dispute and contro- 
vert} prior to the commencement of judi- 
cial proceedings. 


Graham , B. — I have the misfortune to 
differ upon this question, not only with the 
two learned persons who have preceded, 
but, I am afraid, with the rest of my breth- 
ren who are to follow rue ; hut the opinion 
I am about to offer is the conclusion to which 
my mind lias come witli perfect satisfaction. 
Under the circumstances of the case, I think 
there is no legal objection to receiving this 
deposition in evidence, not as a deposition 
— that I am not prepared to say — but as 
a declaration of the deponent. One ground 
on which I am induced to doubt; the sound- 
ness of that rule which has been laid down 
by my learned brothers is, that I cannot 
find it stated in any book of law that ever 
fell within my reading. If there he a rule 
that, the declaration of a deceased person 
upon a subject on which evidence of repu- 
tation may generally be received, is inad- 
missible when made subsequent to suit 
commenced, it is a rule with which, in my 
little experience, I have not become ac- 
quainted, and which is confined to the 
breasts of a few peculiarly conversant, with 
the business of Nisi Print. I must, likewise 
observe that great uncertainty will arise in 
the application of the rule. We are told 
that it extends to all declarations after a 
suit is in contemplation. But how is it to 
be determined whether the parties did or 
did not contemplate a suit at any given 
moment of time? Then, if it should he 
clearly shown that the purty making the 
declarations could not, by possibility, know 
that a suit was commenced or contemplated, 
surely the declarations are receivable ; but * 
if you exclude them when his knowledge 
of the Us mota is made to appear, what a 
field of inquiry is opened as often us evi- 
dence of reputation is tendered to u judge 
and jury ! It seldom happens that an in- 
vestigation of a pedigree takes place till an 
action is brought or resolved upon, and it 
will often be a great hardship to reject what 
was then said by a member of the family 
who dies before the trial. Suppose a man 
is privately married before the English am- 
bassador at Paris, where no register is kept , 
and has a son ; on his return to this country 
lie is re-married, to satisfy the scruples of 
his wife, and afterwards has another son. 
In the progress of twenty or thirty years, 
when all the witnesses to the marriage, ex- 
cept the father, are dead, an estate is left 
to the eldest legitimate son, Who enters into 
possession. The youngest son brings an 
ejectment to recover this The father hears 
of such a proceeding with surprise and dis- 
may, makes a solemn declaration of the 
legitimacy of the eldest son, and dies. 

I should require strong authority, and clear 
principle, for the rule which should exclude 
liis dying declaration at the trial of the 
ejectment. You may have the nutural and 
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It i» not necessary, in order to the exclusion of the evidence, to show that 
the Us mota was known to the person who made the declaration. After the 


voluntary effusions of the mind of the indi- 
vidual ufter a suit is commenced, although 
what he then says may be subject to more 
suspicion. 

Lawrence, J. — I concur with the Judges 
who have stated their opinions against the 
admissibility of the evidence. Prom the 
necessity of the thing, the declarations of 
members of the family, in matters of pedi- 
gree, are generally admitted ; hut the ad- 
ministration of justice would he perverted 
if such declarations could be admitted 
which have not a presumption in their fa- 
vour that they arc consistent with truth. 
Where the* relator had no intere|t to serve, 
and there is no ground for supposing that 
his mind stood otherwise than even upon 
the subject, (which may he fairly inferred 
before any dispute upon it has arisen,) we 
may reasonably suppose that he neither 
stops short nor goes beyond the limit of 
truth in his spontaneous declarations res- 
pecting his relations and the state of his 
family . The reeciv mg of these declarations, 
therefore, though made without the sanction 
of an oath, ami without any opportunity of 
cross-examination, may not he attended 
with such mischief as the rejection of such 
wirtcnci 1 , which, in matters of pedigree, 
would often be the rejection of ell the evi- 
dence that could he offered. Put mischievous 
indeed would be the consequence of receiv- 
ing an vse parte statement of si deceased 
witness, although upon oath, procured by 
the party who would take advantage of it, 
and delivered under that bias which may 
naturally operate on the mind in the course 
of a controversy upon the subject. Not- 
withstanding wiint is said in Goodnight v. 
Moss, I cannot think that Lord Mans held 
would have held that declaration in matters 
of pedigree, made after the controversy 
had arisen, ought to he submitted to the 
jury. They stand precisely on the same 
footing as declarations on questions of rights 
of wav, rights of common, and other matters 
depending upon usage ; mid although 1 can- 
not cull to mind the riding of any particular 
Judge upon the subject, yet I know that, 
according to my experience of the practice 
(an experience of nearly 40 years), wherever 
a witness bus admitted that what he was 
going to state he had beard after the be- 
ginning of a controversy, his testimony 
has been uniformly rejected. If the danger 
of fabrication and falsehood be a reason for 
rejecting such evidence in caAes of prescrip- 
tion, that will equally apply in cases of 
pedigree, where the stake is generally of 
much greater value. In looking for autho- 
rities upon the subject, I have found two 
enses of Nisi Prius, Spa dwell v. — — , be- 
fore Lord C. Huron Reynolds, at the Spring 
Assizes at Exeter in i7.'U>, and Hayward 
v. Firtb.m. before Lord Camden, at the 


Sittings after Trin. Term, 1766. In the 
first of these, the declarations of an aunt, 
as to which of three brothers came first into 
the world, made.after the dispute had arisen, 
were rejected ; but such as she had made 
prior to the dispute were received. There- 
fore, in that case, the learned Judge took 
the distinction of before and after litigation 
commenced. Hayward v. Firtnin was an 
issue to try the legitimacy of a child, and 
the declarations of the mother as to that 
fact were received in evidence, though made 
after the commencement of the suit. But 
it appears that the case determined by 
Lord 0. Baron Reynolds was not at that 
time brought under the consideration of Ld. 
Camden. In Goodright v. Moss, the point 
whether declarations could be received 
which were made while the dispute was 
existing, was not adverted to; and in con- 
sidering the authority of that decision, it 
must not he forgotten that Mr. Baron Eyre, 
who tried the cause, was of opinion that the 
answer was not admissible evidence. The 
authorities being thus balanced,! think the 
point must be considered as without any 
decision ; and we must, resort to principle, 
and the uniform practice which has obtuined 
in mutters of prescription. Hardships may 
arise in rejecting declarations made be- 
tween the commencement of the suit, and 
the time of the trial ; but such hardships 
are not confined to the case of pedigree. 
In other cases, if witnesses die before the 
trial of the cause, the party who relied upon 
their testimony must sustain the loss. For 
avoiding uncertainty in judicial proceed- 
ings, general rules must be laid down and 
adhered to, without regard to our feelings or 
our wishes on particular occasions. Besides, 
the hardship may generally be avoided by a 
bill to perpetuate testimony. In the sup- 
posed case of n marriage at Paris no diffi- 
culty need have arisen ; for under a bill to 
perpetuate testimony the father might have 
been examined on behalf of the eldest son, 
ami his deposition as to all the circumstances 
of the first marriage regularly read, against 
the younger son, on the trial of the eject- 
ment. Although the exclusion of declara- 
tions made in the course of the controversy 
may prejudice some individuals, it is better 
to submit to this inconvcnieucc than expose 
Courts of Justice to the frauds which would 
be practised upon them were a contrary rule 
to prevail. That this is, not an imaginary 
apprehension will occur from what happened 
at the bar of your Lordships’ house in the 
Douglas and A nglesea causes ; in the first 
of which, fabricated letters were given in 
evidence before your Lordships, and iu the 
second, false declarations. Notwithstanding 
the danger of incurring the penalties of the 
crime of pcijury, there is scarcely an assize 
or sittings in which witnesses are not pro- 
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controversy lias originated, all declarations are to be excluded, without 
regard to the knowledge of the witness ; for if an inquiry were in each case 


presumption in favour of declarations foils ; 
and to admit them would lead to the most 


duced who swear in direct contradiction 
the one to the other ; and it may be feared 
that persons who have so little regard to 
truth may be induced to make false decla- 
rations, when they run no risk of punish- 
ment iu this world, as no use can be made 
of their evidence till their death. Wo 
know that passion, prejudice, party, or even 
good-will, tempt many who preserve a fair 
character with the world, to deviate from 
the truth in the laxity of conversation. 
Can it be presumed that a man stands per- 
fectly indifferent upon an existing dispute 
respecting his kindred? His declarations 
post litem motam , not merely upon the 
commencement of the law-suit, but after 
the dispute has arisen (that is the primary 
meaning of the word lis), are evidently 
more likely to mislead the jury, than to 
direct them to a right conclusion, and there- 
fore ought not to be received in evidence. 

Heath , J. and Macdonald ', C. B. agreed 
with the majority. 

Mansfield , C. J., after observ ing upon the 
latitude allowed by the practice of Scot- 
land in the reception of hearsay evidence, 
observed, “ But in England, where the jury 
are the sole judges of the faet, hearsay 
evidence is properly excluded, because no 
man can tell what effect it might have upon 
their minds. To the gencrul rule with 11 s 
there are two exceptions; first, on the trial 
of rights of common, and other rightsclaimcd 
by prescription; and secondly, ou questions 
of pedigree. With respect to all these, the 
declarations of deceased persons who ure 
supposed to have bad a personal know- 
ledge of the facts, and to have stood quite 
disinterested, are received in evidence. In 
c-uses of general rights which depend upon 
immemorial usage, living witnesses can only 
speak of their own knowledge to what has 
passed in their own time, and to supply the 
deficiency, the law receives the declarations 
of persons who are dead; there, however, 
the witness is only allowed to speak to what 
he lias heard the dead man say respecting 
the reputation of the right of way, or of 
common, or the like ; a declaration with re- 
gard to a particular fact which would sup- 
port or negative the right, is inadmissible. 
In matters of pedigree, it being impossible 
to prove by living witnesses the relation- 
ships of past generations, the declarations 
of deceased members of the family are ad- 
mitted; but here, as the reputation must pro- 
ceed on particular facts, such os marriages, 
births, and the like, from the necessity of 
the thing, the hearsay of the family us to 
these particular facts is not excluded.’ Gene- 
ral rights are nuturally talked of in the 
ncighltourliood, and family transactions 
among the relations of the parties ; thcre- 
ore what is thus dropped in conversation 
upon such subjects, may be presumed to be 
true. But after a dispute has arisen, the 


dangerous consequences. Accordingly, I 
know no rule better established in practice 
than this, that such declarations shall be ex- 
cluded. With respect to questions of pre- 
scription, I have known many instances in 
which the rule has been acted upon ; I never 
heard the contrary contended, either by 
counsel or judge. I think the rule is equally 
applicable to questions of pedigree, and the 
violation of it here would be still more 
alarming. There is no difference between 
the declarations of a father and those of 
any other relative ; and if the declarations 
of a father, after the suit lias begun, be 
received, %o must the declarations of all 
related to the parties, whatever tlieir station 
in society, and whatever their private cha- 
racter. I do not feel that much mischief 
is likely to arise from such declarations 
being rejected. 

u I luivo now only to notice the observa- 
tion, that to exclude declarations, you must 
show that the lis i niota was known to the 
person who made them. There is no such 
rule. The line of distinction is the origin 
of the controversy, and not the commence- 
ment of the suit; after the controversy lias 
originated all declarations are to be ex- 
cluded, whether it was or was not known 
to the witness. If an inquiry were to be 
instituted in each instance, whether the 
existence of the controversy was or was 
not known at the time of the declaration, 
much time would be wasted, and great 
confusion would be produced. For these 
reasons I conceive that the deposition now 
offered in evidence is not admissible.” 

Lord Eldon , 0., after referring to the 
case of the Banbury Peerage, said, " Upon 
the admissibility of such evidence, Judges 
have held different opinions; and it might 
appear remarkable that a declaration under 
no sanction was receivable, and a declara- 
tion upon oath was not. I therefore thought 
it material to ascertain from the highest 
authority what the law is upon the subject. 
Accordingly, in the Banbury Case, as the 
depositions under the bill to perpetuate 
testimony, contained many statements with 
regard to pedigree, a question wiih put to 
the J edges, whether, if they could not be 
received as depositions, they could be 
received as declarations. The Judges 
thought that, at all events, the depositions 
could not be received as declarations, un- 
less the individuals whose declarations were 

supposed to be incorporated iu the deposi- 
tions were aliunde proved to be relations, 
and that there was no sucli evidence. I 
therefore thought it right that the question 
should be again put to the Judges in the 
present case, it being of great importance 
to the claimant and to the public. Your 
Lordships have heard the opinions which tin- 
3 II 1 
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Evidence of to be instituted, whether the existence of the controversy was or was not 
decdara- known at the time of the declaration, much time would be wasted, and great 
Absence of c0T1 f UK ^ 011 would be produced (t). Such declarations however, though they 
suspicion, tended to show that the person making them might, if they were true, 
derive an interest by proof of the fact, are still admissible, provided they 
were made ante Utem nwtam (u). 

teamed Judges have delivered, and I have by a father in a Bible would be of more 

no difficulty in saying that I agree with weight than the same written in any other 

that of the majority. In the case alluded book. Now I know no difference between 

to, decided in the Court of Chancery by a father writing any thing respecting his 

myself (on which I ought to place less re- son in a Bible, and his writing it in any 

liance than any other noble Lord), conscious other book, or on any other piece of paper; 

of my liability to err, and prone to doubt and therefore the answer I would give is, 

(an infirmity which I cannot, help), I de- that such a writing by a father in a Bible, 

llveied the sentiments which I believed to or in any other book, or upon any other 

be according to law. I have heard nothing piece of paper, would be a deceleration of 

since which lias convinced me I vims wrong. that father in the understanding of the law, 

I have attended most anxiously to the dis- and like other declarations of the father, 

tinctioiiM taken by Mr, Baron Graham; might be admitted in evidence. Were it to 

but on revolving the subject in my mind, appear in your Lordships’ Journals that the 

I am forced to concur with the opinion so answer was given in the very words of the 

forcibly expressed by Mr. Justice J^awrence, question, some jiersons might suppose that 

tlmt if the writing wus not evidence as u the admissibility of tbe entry depended 

deposition, it was not evidence at all. The upon its being written in a Bible, and there- 

suit in equity is commenced on the ground fore I submit that the answer 6houhl lx*, 

tlmt, unless the testimony be so perpetuated * that such a writing in a Bible, or any 

that it may 1 m; used as a deposition, it other book, or on any other paper, would be 

must be entirely lost. Being embodied in admissible in evidence, as a declaration of 

deposition, ure you to say that this same the father, in a matter of pedigree.’ 

testimony is to lx* received as declaration, “ The third question is the same in effect, 
and read in evidence from the deposition? with the addition that the father is proved 

The previous existence of the dispute would to have declared that he liad made such 

h»; a sufficient ground to proceed upon. entry for the express purpose of establish- 

I have known no instance in which dcclara- ing the legitimacy of liis son, and the time 

tions post litem wotam have te;en received. of his birth, in case the same should be 

When it was proposed to read this depn- called in question after the father’s death, 

sition as a declaration, the Attorney-gene- The opinion of the Judges is, that the entry 

ral tlatly objected to it ; lie spoke quite would be receivable in evidence, notwith- 

riglit, as a western circuiteer, of what he standing the professed view with which it 

had often heard laid down in the west, and was made. Its particularity would be a 

never heard doubted. Lord Thurlow was strong circumstance of suspicion ; but still 

most studious t.» contradict tbe case of it would be receivable, whatever the credit 

Ooodrighi v. Mm, and he had learned his might be to which it would be entitled. Of 

doctrine in the same school ; so had the course, I should wish the same addition to 

Chief Justice of the Common Pleas, and be made to this as to the former answer, 

I believe Mr. Justice Heath, the result of 1 a Bible, or any other book, or any other 

whose experience your Lordships have just piece of paper.’ ” 

heard. Therefore, although the author!- See also I*, v. Cotton, 3 Camp. 444; and 
ties are at variance, principle and practice tupra, Vol. I. p. 319; and the case 12 

unite in rejecting the evidence. I intro- Vin. Ab. T. b. 91. See below, note (b). 

duccd the Bible into the second and third (t) Case of the Berkeley Peerage , 4 
questions, as the book in which such entries Camp. 401; and Sir James Mansfield’s 

are usually made. If the entry be the Observations, Ibid. 40 ; and tupra, note (s). 
ordinary act of a man in the ordinary oourse (u) Doe d. Tilman v. Tarver, 1 By. & M. 

of life, without iuterestor particular motive, 141; where declarations were received 

this, as the spontaneous effusion of his own which tended to show that the parties 

mind, may be looked at without suspicion, making them were entitled to a remainder 

and received without objection. Such is on failure of tbe issue of thp then possessor 
the contemporaneous entry in a family of the estate. So in a case of title to a 
Bible, by a father, of the birth of a child.” peerage in the House of Lords, a widow was 
On the second ami third questions, Mans- admitted to prove tbe declarations of her 
field, C. J. delivered the unanimous opi- deceased husband, in support of her title, 
nioii of the Judges. — Referring to the though her husband, if living, would have 
second, lie said, “ 1 cannot answer this had the right which tin; declarations went to 
question, without adding something to the establish, lb., per Tentcrden, L. C. J. • and 
answer beyond what is in the question, his Lordship added, that the precedent had 
because it supposes that on entry written since been acted on. 
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There is a material difference between traditionary declarations in matters 
of pedigree, and those which relate to ancient rights, dependent on usage ; 
in the latter case, the admissibility is confined to general declarations and 
reputation concerning the right, such as a right of common, right of passage, 
or the like (a.*) ; and it does not extend to declarations concerning particular 
facts, from which the right may be inferred, for those are not likely to be 
made matter of public notoriety and discussion, as general rights are. Hut 
in the case of pedigTce it is otherwise, and particular declarations as to 
marriages, births, deaths, &c. are receivable, because from the nature of the 
case those are facts which are within the peculiar knowledge of the mem- 
bers of the family, and of those who are intimately connected with them (; y ). 

The extent to which such declarations are evidence is defined by the rea- 
sons which warrant its admissibility; the principles apply generally to 
declarations concerning the state of the fumily, the members of which it 
consisted, the degrees in which they stand related, tlieir births, marriages, 
and deaths, their ages, seniority, and tlieir legitimacy (s). Thus, the decla- 
ration or entry of a father is evidence as to the time when his son was born, 
or of the fact that, he was born previous to the marriage (a). 

Where the question was, which of three sons, all born at a birth, was the 
eldest, the declaration of a female relation, that she was at the birtli, and 
that she tied a string round the arm of the second son in order to distin- 
guish him, was admitted as evidence (b). Hut in the case of The King v. 
Erith (c), it was held that the declaration of* the deceased father, as to the 
place of the son’s birtli, was not admissible, since it was a simple fact 
involving only a question of locality ; and it was observed by the Court, 


(.r) Supra, Part I. tit. Rk« jtation. 
(//) See the observations of Mansfield, 
C. J. in the case of the Berkeley Peerage, 
4 Camp. 417, 18 ; supra, note (s). In 
Baker v. Whitelocke , 13 Ves. 614, the 
Lord Chancellor observed, that there may 
lu; many circumstances forming part of a 
tradition which you would reject, taking 
the body of the tradit ion. It is not neces- 
sary that, the fact declared should be co- 
temporary with the declaration. A mere 
declaration that his grandmother’s maiden 
name was M. JV., is admissible. Per 
Brougham, C., in Monkton v. Attorney - 
general , 2 Russ. & M. 158. 

(z) Herbert v. Tuckal , Sir T. Raym. 
84. Upon a trial at bar, cited in Hoe d. 
Brune v. Rawlins , 7 East, 290. See also 
Higham v. Midway , 10 East, 109. See 
Monkton v. Attorney-general , 2 Russ. & 
M. 147. So it seems that monumental in- 
scriptions, and declarations made by de- 
ceased relations, are evidence to prove the 
ages of the parties referred to. See Kid- 
ney v. Cockbum , 2 Russ. & M. 107. 
Tindal, C. J., liad rejected such evidence, 
hut Brougham, C., expressed a strong opi- 
nion in favour of its admissibility, and 
afterwards stated that Littledale and 
Park, Justices, concurred with him. In 
the course of the argument, the case of 
Ruler v. Malbone was cited, in which 
Littledale, J ., admitted evidence of an in- 
scription on tlie tombstone, stating the 
age of the deceased, the age being mate- 


rial. An old tracing from an effaced mo- 
nument is also admissible. Slaney v. 
Wade, 7 Sim. 595. 

(a) Goodrifjht v. Moss , Cowp. 591. 
Case of the Berkeley Peerage , 4 Camp. 
401. 

(b) A man had eight song; the three 
last were all born at a birtli. Question, on 
ejectment, which was the eldest? They 
were baptized by the names of Steplianus, 
Fortunutus, and Achaicus. Declarations 
of the father were proved that Achaicus 
was the youngest, and he took these names 
from St. Paul, in his epistles. The son of 
Fortunatus was lessor of the plaintiff; 
d contra , it was proved from the declara- 
tions of one M. F. t who was a relation, and 
at the birth, and upon the birth of the 
second child took a string and tied it 
round the arm, to know one from the 
other, &cc. Objection was made that the 
declaration of this woman was not evi- 
dence, seeing it was since the death of the 
fifth son (the said Stephanas and all the 
other sons dying before him without issue), 
when there was a discourse about this 
matter; but what this woman said soon 
after the birth was allowed in evidence, 
when there was no prospect of a contro- 
versy. Per Reynolds, C. B., at Devon 
Lent Assizes, cited in Vin. Ab. Ev. T. b. 
91. This, it seems, is the case cited by 
Lawrence, J., supra, 838. 

(c) J It v. Erith , 8 Eust, 539. 
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that the case did not fall within the principle of, and was not governed by, 
the rules applicable to cases of pedigree, and was to be proved as other 
facts are generally proved, according to the ordinary course of the common 
law. 

A declaration by a party that she heard her first husband say that after 
liis death the estate would go to A., and afterwards to his heir, under whom 
the lessor of the plaintiff claimed, was held to be evidence to show the 
relationship of A. to the husband's family (rf). 

Written entries being written declarations, 9tand upon the same footing 
with oral ones, as to admissibility. 

An entry by a father in a Bible, or in any other book, stating that A. B . 
was the eldest son born in lawful wedlock, by M. N. his wife, at a time 
specified, is evidence to prove the legitimacy of A. JL ( e ). 

Upon the same principles, a pedigTee hung up in a family mansion, 
inscriptions on rings (f) used by members of the family, inscriptions upon 
tombstones (</), and other matters of the like nature, are admissible to 
prove a pedigree, for they are all in their nature equivalent to declarations 
made by the family upon the subject (A), A bill in Chancery by a father, 
in which he states his pedigree, is also admissible for the same purpose (i). 

So the recital in a family conveyance by a trustee is evidence of 
parentage (J). 

So it has been held that a paper found with other papers relating to the 
private concerns of the party last seised of an estate, in a drawer, in his 
house, purporting to be tho will of Richard, the grandfather of the person 
lust seised, was evidence to show that the grandfather acknowledged a 
brother of the name of Thomas to be older than a brother of the name of 
William (A), although the will was found in a cancelled state, and although 
there was no evidence that it had ever been acted upon, or that it had ever 
been proved. 

The probate of a will is not admissible to prove matters of pedigree , the 
will itself ought to be produced (/). 

In the case of Zouch v. Waters (w\ an old book from Lord Oxford's 
library, containing the pedigree of William Zouch, of Pilton, and shjncdby 
him, \vas admitted us evidence to show that the plaintiff was not descended 
from William Zouch, of Pilton. 

A paper in the handwriting of a person deceased, purporting to give a 
genealogical account of his family, is admissible evidence to prove the 
truth of the relationship there stated, although it was never made public 
by the writer, although it be erroneous in several particulars, and profess to 


(d) Doe v, limiting M. k P. ‘20. 

(<?) Case of the Berkeley Peerage, , 4 
Camp. 401. Supra , 830. Goodriyht v. 
Moss, Cowp. 591 ; 4 Bl. Comm. C. 7. 

(/) A ring worn publicly, stating the 
date of the death of the relation whose 
name is engraved upon it, is admissible. 
Per Brougham, L. C., in Monckton v. 
Attorney-general, 2 Russ, k M. 147. 

(y) Baxter v. Foster , Vln.Ab.Ev. T.b. 
87 ; Sty. ‘208. 

W Uowp. 591 ; 12 Vin. Ab. Ev. T. b. 
87; 13 Ve*.juu. 148.514: B.N.P.233: 
JO East, 120. 


(9 Taylor v. Cote, 7 T. R. 3, n. i,e. 
where there is no controversy as to the 
pedigree. But in general a bill in equity, 
ami depositions taken under it, are not 
evidence of the statements they contain as 
declarations concerning pedigree. See the 
ease of the Banbury Peerage , Sel. N. P. 
712 ; and Vol. 1. tit. Bill in Equity. 

U) Sltmey v. Wade , 7 Sim. 595. See 
Doe v. Pembroke, 1 1 East, 504. 

(A) Doe d. Johnson v. Earl of Pem- 
broke $ another , 1 1 East, 504. 

(/) Doe v. Ormcrod, 1 Mo. & R. 4GG. 
(m) Guildford Lent Assiz. 3 Geo. 1; 12 
Via. Ab. T.b. 87, pi. 5. 
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be founded chiefly on hearsay (w); and although the object be to connect 
the family of the narrator with that of a party deceased, to whose property 
one of the family of the narrator lays claim (o). 

Public registers of authority are also admissible for the same purpose, 
being documents made under the authority of law (p). But the entry of the 
time of a child’s birth, although contained in a public register, is not 
evidence as to the time of the birth (q\ unless it can be proved that the 
entry was made by the direction of the father or mother ; and then it seems 
to be receivable as a declaration made by one of them ; for a clergyman has 
no authority to make an entry as to the time of the birth, and possesses no 
means for making any inquiry as to the fact(r). 

It seems also that the herald’s original visitation books are evidence for 
the same purpose, since it was their business to make out pedigrees («). So 
are inquisitions port mortem {t). 

With respect to general reputation, it is to be observed, that the public 
has an interest in the state of each of the individual families of which 
society is composed ; the whole mass, from the highest to the lowest ranks, 
is bound together by the connecting ties of marriage and consanguinity. 
Society in general, therefore, lias not only an interest in knowing, but pos- 
sesses the means of knowing, from its connexion with each individual 
family, the state of that family, the members of which it consists, and 
their various degrees of kindred. The laws which exclude the marriages of 
parties within certain limits of consanguinity, and those also which regulate 
the descent of real and the distribution of personal property, according to 
known and settled rules, make it a matter of interest, as well as duty and 
necessity, that the various degrees of relationship, not only in each individual 
family, but also in thus** with which it is connected, should be ascertained 
and known. The public forms of solemnizing marriages, births, and burials, 


(n) AIoncMon v. Attorney-general , 2 
Buss. & M. 147. 

(o) Ibid. 

(p) Supra, V ol. I. p. 243. 

(v) fcio held in a rise in Lite K. B. Mich. 
T. 2 Geo. 4, MS. 

(r) Goodright v. Mow. Cowp. 301 ; 3 
Bl, Comm. c. 7; B. N. )\233; 10 East, 
1*20. A public register does not prove the 
time of birth. Cowp. 301 . 

(.v) Steyner v. Burgesses of Droitwich , 
Skimi. 023. But see the animadversions 
niton these documents in that case ; and 12 
Vin, Ab. Ev. T. b. 87. And note, that a 
charter of pedigree is not evidence, without 
showing the books and records whence it 
is deduced, although the heralds swear 
that the pedigree was deduced out of the 
records and ancient books in the office. 
Bari of Thanet’s Case , 2 Jones, 224; and 
Vin. Ah. Ev. T. b. 87. And see Zouch v. 
Waters, lb. In order to impeach the pe- 
digree attempted to be established by the 
lessor of the plaintiff, the defeudaut having 
proved that Ann Brack was of the family 
of the lessor of the plaintiff, produced 
books from the Heralds' Office, containing 
au entry, purporting to be the affidavit of 
Ann Brack, stating the different members 
of her family. An officer from the Heralds' 
Co.lcge stated that affidavits sent tliither 


with a view to the making out a pedigree, 
were copied in the heralds’ books, and that 
the originals wore sometimes kept and 
sometimes returned, and that smirch had 
been unsuccessfully made for the original, 
tin; copy of which was contained in the 
book. Littledale, J., held that the copy 
was admissible evidence for the defendant, 
for the purpose of contradicting the pedi- 
gree set up by the lessor of the plaintiff; 
but held, that the pedigree in the Heralds’ 
Office, compiled from it, was not admis- 
sible. JDoe d. Hungate v. Gascoigne , York 
Spring Assizes, 1631. 

(t) Inquisitions post mortem, whilst they 
were in use, frequently afforded great faci- 
lities for tracing descents (see 13 Vcs jun. 
143). These, under the fcodal system, were 
taken before the justices in eyre, upon the 
death of a person of fortune, to inquire 
into the value of his estate, the tenure by 
which it was holden, and who, and of what 
age, his heir was, and thereby to ascertain 
the relief and value of the primer seisin, 
or the wardship and livery accruing to the 
heirs thereon. These, at last, having been 
greatly abused, were abolished in the reign 
of Hen. 8, and the Court of Wards and 
Liveries erected in their stead. See 2 Bl. 
Comm. CD; 32 Hen. 8, c. 40: 4 Inst, 
198. ’ 
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General tend also to tlic same end. Lastly, it may be remarked, that no fraud can 
reputation. u8ua |jy practised in affairs of this nature, which will not probably inter- 
fere witli the rights of individuals connected with the family ; and that the 
difficulty of practising such impositions successfully, and the vigilance with 
which they are likely to be watched, not alone by those whose interests arc 
likely to be prejudiced by them (w), but by those who are actuated merely 
by a spirit of curiosity, so apt to be excited in such affairs, powerfully con- 
spire to support the authority of this species of evidence. 

Hence it is that not only particular and specific declarations as to the state 
of a family, made by those connected with it, are admissible with a view to 
pedigree, but so also is general reputation , as that A. was the father, or B. 
the husband of C. Such reputation or general opinion may be presumed to 
be the general result in the opinion of the public, founded upon actual 
knowledge and observation of the acts, conduct, and declarations of the 
family, tending to that conclusion (#). 

It seems, however, that evidence of reputation must be of a general 
nature, such as that A. was generally reputed to be the son of /?., or the 
father of C . , although a much greater latitude is allowed to traditionary 
declarations ; for although it is probable that tl»e general facts of relation- 
ship would be matter of public notoriety and discussion, it is not to be 
presumed that the same would happen with respect to particular declara- 
tions or circumstances of iTdomestic nature; but that, on the contrary, the 
knowledge of the latter would be confined to a few who were either members 
of the family, or closely connected with it (y). 

It lias been doubted whether general evidence of heirship be sufficient to 
warrant the finding one person to be heir to another ; ot whether it be not 
necessary that the claimant should prove that he and the deceased were 
descended from some common ancestor, or at the least from two brothers or 
sisters ( 2 ). 

Upon an ejectment, Thorn, the lessor of the plaintiff*, gave slight evidence 
of a reputed relationship between himself and the person last seised, and of 
acknowledgments that the Thorns were liis lieirs at law, but made no de- 
duction of pedigree, nor was able to state how the relation arose, or who 
was the common ancestor, or whether any ancestor of Thorn was a brother 
or sister to any ancestor of the deceased. The jury found for the plaintiff. 
Upon a motion for a now trial it appears that the Court did not agree upon 
the general question ; but the Judges agreed in opinion that the evidence 
was too loose and insufficient to prove even general kindred ( a ). Upon 


(u) Even the most abject poverty docs 
not exempt, the purties from rigorous ob- 
servation; the omission of the marriage 
ceremony, or the unlawful repetition of it, 
seldom escapes the scrutinizing eye of the 
parish officer, who, with ft view to parochial 
interests, prosecutes for bastardy, bigamy, 
&<\ according to the exigency of the case. 

(.r) Le Rhine, J. observed (10 East, 120) 
that reputation was no other than the hear- 
ing of those who might be supposed to have 
been acquainted with the fact handed down 
from out* to another. 

(y) Vide supra, Vol. 1, tit. Refuta- 
tion. 

( 2 ) 2 Bl. 1090. 

(«) Hue d. Thorn v. Lord, 2 131 1099. 


Note, the argument urged in favour of a 
strict deduction was, that if it were unne- 
cessary, the estate might be carried, con- 
trary to the rules of descent., to the lmlf- 
blood , to the maternal instead of the pater- 
nal line, &c. It would surely be going a 
great length to admit a mere presumption 
in favour of so harsh a rule as that which 
excludes relations of the liulf-hlood, to re- 
but a reasonable presumption, when once 
established by auy means, that the claimant 
is the real heir; aud the danger of prefer- 
ring the maternal to the paternal line can- 
not arise where there is but one claimant, 
who, whether he claimed through tin; pater- 
nal or maternal line, would still be entitled 
in preference to a mere stranger. The 
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showing cause against. the tuIc for a new trial, the plaintiff's counsel cited General 
the case of Newton and the Corporation of Leicester and The Attorney - reputation. 
general, as having been tried at Leicester about eight years before, where 
the lessor of the plaintiff obtained a verdict, although there was no deduc? 
tion of pedigree, because it was proved that the deceased used to call him 
cousin. 

The onus of proving the death of a person once known to be living is incum- Proof of 
bent on the party who asserts the death ; for it is to be presumed that lie dettt * u 
still lives, till the contrary be proved (A). But it seems that the presumption 
of the continuance of life ceases at the end of seven years from the time 
when the party was last known to he living (c), in analogy to the Statute 
of Bigamy ( d ), and the statute concerning leases for lives (e). 

Proof by an elderly person that a member of her family went to the West 
Indies many years ago, when lie was a young man, and that according to 
the repute of the family he died there, and that she never heard of his 
being married, is primd facie evidence that the party died without lawful 
issue (/). 

It is now perfectly settled that the parents are competent to prove or Compe- 
disprove their marriage (g), or to establish the legitimacy or illegitimacy of tency. 
a child, by proof that it was born after or before marriage. A mother has 
been allowed to prove a clandestine marriage, in the Fleet, to the father of 
the child, previous to its birth (A) ; and the DoVager Countess of Auglesea 
was admitted in the House of Lords to prove her marriage with the Earl of 
Anglesea previous to the birth of their son, Lord Valentia, where the 
question was as to the legitimacy of the latter (/). So the evidence of 
parents is admissible to bastardize their own issue (A), by proof that they 
have never been married. But such evidence is open to great observa- 
tion (/). 

The wife is competent to prove acts of incontinency with others, because, 
as it is said, this is a matter peculiarly confined to her own knowledge ; 
but it is fully settled that neither the wife nor the husband can prove the 
fact of non-access (m); a rule founded upon grounds of policy and of 
decency (n). 

Where the parties, if living, would have been competent witnesses to fl ( > c iara- 
negative the marriage, their declarations to that effect are evidence after tions. 
their decease (o). 

The declaration of the father is, after his death, admissible to prove tbut 
the son was bom before the marriage ( p ). 


Judges who held that strict deduction 
was necessary, founded their opinion on the 
doctrine relating to real actions, conceiving 
that, the same deduction of descent which 
ought to be pleaded in real actions, ought 
to be given in evidence in ejectment, in 
order to make out a title by descent. 
Qumre. 

(6) Per Lord Ellenborongb, in Doe v. 
Jetton , 0 East, 80. Rowe v. H (island , 
1 W. Bl. 404. And see Doe v. Deakin, 
4 B. & A. 403; B. N. P. 203. 294-6. 
Cowp. 591. 

(c) See tit. Pkjbsumption. 

W 1 Jac. 1, c. 11,8. 2. 

(c) 19 Car. 2, c. 0. 

{/) Doe d. Banning y. Griffin, 15 East, 


(g) Cowp. 503. 

(A) Per Lord Mansfield, Cowp. 500. 

(i) Ap. 22d, 1771 ; and per Lord Mans- 
field, Cowp. 504. 

(A) R. v. Bromley, 6 T. R. 030. St. 
Peter’s v. Swinford, B. N. P. 112. 

(l) Per Lord Kenyon, 0 T. R. 030. 

(m) R. v. Reading, B. N. P. 112. R. 
v. Kea, 11 East, 131. Rex v. Rook. 1 
Wils. 340. 

(«) Per Lord Mansfield, Cowp. 694 ; 
and per Lord Ellcnhorough, 11 East, 133. 

(o) R. v. Bromley, T. R. 330 ; B. N. P. 
112. May v. May, Ibid. 

(p) Goodright v. Moss, Cowp. 591. 
May v. May, B. N. P. 112 ; where, upon 
an issue out of Chancery, the preamble of 
an act of parliament, reciting that the 
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Declare- But as the evidence of parents would not be received in tlicir life-time to 
tiong. prove the bastardy of children born during marriage, by evidence of 
non-access, so neither arc their declarations to that effect admissible alter 
their deatli (</). 

PENAL ACTION. 

Particulars Ik an action of debt to recover a penalty under a statute, issue being 
of proof. joined, on the usual plea of nil debet , it is necessary to prove ( r ), 

1st. The affirmative; of all the essential averments (.*). 

2dly. In qui tarn actions, that the offepce was committed within the 
county, &,c. 

3dly. That the action was commenced within time, &c. 

Proof of It has been seen, that where a person is charged with a criminal omis- 
uvemicnt. si on, the proof of the negative lies upon the party who makes the charge (/) ; 

where, however, the action is founded on the doing an act without a legal 
qualification, the existence of which, if it exist at all, is peculiarly within 
the knowledge of the defendant, it seems to be incumbent on him, notwith- 
standing the rule, to prove his qualification (u). 

Variance. Where a contract is averred, a material variance will be as fatal as in an 
action of assumpsit ?. Where the plaintiff declared for a penalty for fraud in 
the measuring of coals purchased from the defendant by A. and B., and it 
appeared in evidence that the purchase was made by A., B, and C the 
variance was held to be fatal (. 7 '), although a separate delivery was made to 
A. and B. of their shares. The same was held where the plaintiff* declared 
for a penalty for an illegal insurance of a particular lottery ticket for the 
sum of 42/., and it turned out that this sum had been given for that and 
other tickets (y). 

And the same proof must be given of a contract where the evidence of a 
contract is essential, as in an action on the contract. Thus, in an action 
against a master of a vessel for hiring a deserter from another ship, if the 
prior hiring was by contract in writing, it must be produced and proved, 
and cannot be proved by the parol evidence of the deserter (r). 

A declaration alleged that the defendant advertised a proposal for a 
promise to give, kc. to any one who would procure A. B. a place under 
Government: the advertisement was, in fact, for a proposal to receive 
a promise. It was held that the words “ for a promise” were surplusage : 
the words “ under Government ” were sufficient, though the language of the 
statute is “ office in the gift of the Crown” (a). 


plaintiff’s father was not married, and to 
the truth of which he was proved to have 
been sworn, was given in evidence, yet, 
upon proof of a constant cohabitation, and 
his owning the mother upon all other occa- 
sions to he his wife, the plaintiff obtained a 
verdict. 

(q) Cowp. 691. 

(r) In an action for the penalty incur- 
red by acting as a magistrate without 
being qualified, the defendant is not en- 
titled to notice of action. Wright v. Hot- 
ton, Holt’s 0. 468 ; cor. Wood, B. York, 
1810. ' 

(f) See Vol. 1. 418. 


(t) Supra , Vol. 1. 418. 421. 

(w) Supra, tit. Game. 

(ar) Parish , q. t., v. Buncood, 6 Esp. 
C. 38. Everett v. Tindall , 6 Esp. C. 109. 
See R, v. Goddard , Leach, 017. Par- 
tridge v. Coates , B. & M. 163. Fox v. 
Keeling, 2 A. & E. 670. 

(y) Philips , q. t, v. Mendez da Costa , 
1 Esp. C. 69. Seem, if the declaration 
does not aver a particular premium, hut a 
particular premium is proved to have been 
given. Ibid. 

(-) Martin v. Grecnleqf, 2 Esp. C.729. 
(a) Clarke v. Harvey , 1 Starkie’s C. 
92. 
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111 debt for using- a trade ( b ) without having served an apprenticeship, it Amount of 
was held that it need not be proved that the defendant used it for the whole 1 )0IU 
of the time laid in the declaration, provided that it was alleged that he 
forfeited 40 $, for every month (c), and proved that he used the trade for a 
month together. 

Where several lottery tickets are insured at the same time, one penalty 
only can be recovered (d ) ; but it is otherwise where several tickets are 
insured at different times, although on the same day (<*). But the plaintiff 
cannot recover more penalties than are included in the affidavit to hold to 
bail (/). 

If the jury find a general verdict for one penalty («r/), it is for the plaintiff Penalty, 
to apply it; but, after applying it to one count, which turns out to be 
defective, be cannot afterwards apply it to another, although the evidence 
would have warranted a verdict on the latter (ft). 

2dly. Within the county.— An offence against a penal statute must in Within the 
general be alleged and proved to have been committed within the proper count y> 
county (t). A variance in this respect is matter of defence upon the 
trial (/t). 

(h) The averment of tlie trade was held 1 Str. 54fi ; 7?. v. King, 1 Sess. C. 88. Tn 
to be material. Averment of the trade of the case of Brooke v. MiUiken , 51 T. It. 501), 
a sawyer is not proved by evidence of it was held that several penalties might 
setting to work in the trade of a mast and he incurred on the same day, on the 12 
Mock-rnaker. Spencer v. Mann, 5 Ksp. G. 2,c. 30, for distinct amts of mle of books 
0. HO. Hut actable, a misdescription of reprinted in another country, which were 
the master’s trade would not be mate- originally printed and published here. If 
rial, lb. See Beach v. Turner, 4 Burr. a inan first, shoot a hare, and afterwards, 

2449. though on the same day, shoot a pheasant, 

(r) Powell , q. t.., v. Farther, Peake’s it seems that the acts of using are as dis- 
C. 57. Under the statute, 5 liliz. c. 4, tinet ns the acts of sale were in Brooke v. 
s. 31 ; this branch of the statute was re- Millihen. 

pealed by the statute 34 G. 3, c. 90. (e) See Brooke v. Milliken , 3 T. It. 309 ; 

[d) Holland v. Baffin, Peake’s C. 38. and the preceding note. 

So under the stat. 29 C. 2, s. 7, which (/) Phillipa v. Mendez da Costa , 1 
enacts that no tradesman, artificer, work- Esp. C. 34. 

man, labourer or other person, shall do or (g) One penalty may be recovered 
exercise any worldly labour, business, or against several under the game laws, 

work of tlieir ordinary calling on the Lord’s Hardyman v. Whitaker, 2 East, 372. 

Bay, except workB of necessity and cliu- Seem, in proceeding against two proctors 

rity, and except dressing of meat in fami- for practising without certificates. Bar- 

lies, or dressing and selling of meat at inns, nurd v. Gostling, 1 N. R. 243. 

cooks’ shops, or victualling-houses, for such (h) Holloway v. Bennett, 3 T. R.448. 
as cannot otherwise be provided, &c. on Hardy v. Cathcart , 3 Taunt. 11. Penal 

pain of forfeiting 5 s. &c. ; it was held, that information for using a private still, for 

a baker who exercised liis trade on a Sun- which the party was liable to the penalty of 

day could not be convicted in more than 202. under an ancient statute; the Court 

one penalty in respect of the same Sunday, quashed a convictiou in the sum of 200 L, 

and that there could be no more than one which could only arise by inference from 

offence on one and the same day. Cripps recent statutes, which impose the greater 

v. Burden, 2 Cowp; 640. Soifanunqua- penalty for having in custody, &c. i?.v. 

. lified person kill several hares on the same Bond, 1 B. & A, 390. 

day, he cannot, it is said, be convicted in (i) By the stat. 31 EHz. c. 3, s. 2, which 

so many different penalties, as the oficncc enacts that the offence against any penal 

for which the statute gives the forfeiture is statute shall not be laid to be done in any 

the keeping of dogs and engines, and not other county than where it was in truth 

the killing the hare. B. v. Matthews, 10 done. This statute extends to all actions 

Mod. 26. Supra, 500 ; and per Ld. Ken- by common informers upon a penal statute, 

yon, in Peshall v. Layton , 2 T. R. 612 ; whether made before or after that statute 

Marriott v. Shaw, Com, 274. Yet qu. (B. N. P.194. Com. Dig. Action, N. 10. 

whether every distinct instance of killing a 2 T. R. 238; 2 B. & P. 381. Barber v. 

hare be not a different using of a gun, &c. Tilson, 3 M. & S. 429). The statute, how- 
to destroy game ? For the statute is io the — ■■■ 

disjunctive, keep or me. See B. v. Gage, (k) 4 East, 385. 
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Where a contract was made for the purchase of coals, without stating the 
specific quantity, it was held that the offence of selling coals of a different 
description from those contracted for, was committed in the county where 
the coals were delivered, the contract having been made in a different 
county (Z). But the not justly measuring such coals being a local omission 
contrary to a local Act, is completed at the place where the coals are kept 
for sale, and where the bushel is required to be kept for the purpose of 
measuring ( m ). 

The offence of driving a distress out of the hundred is not complete till 
the cattle have entered the second hundred ; and if the latter hundred be 
situated in a different county, the defendant will be liable to be nonsuited 
if the venue be not laid there (w). 

Where a draft was given for usurious interest in the county A and the 
money was actually, received on the draft in the county B., it was held that 
the offence was committed in the latter county ( o ). 

An action for non-residence, although the offence consist in an omission, 
must bo brought in the county vrtNam the living is situate (p). 

In an action of debt for using a trade without having served an appren- 
ticeship, it was held that proof was requisite that the defendant exercised 
the trade for one entire month (tj) within the same county (r). 

Although the venue be changed into another county for the purpose of 
trial, the cause of action must still be proved to have accrued in the county 
where the venue is laid (s). 

Where part of the penalty sued for is given by the statute to the poor of 
the particular parish where the offence was committed, evidence is also 
requisite to prove that the offence was committed in that parish according 
to the allegation in the information or declaration^*). 


ever, contains some exceptions as to in- 
formations by the Attorney-general in the 
Exchequer, champerty, &c. — By the stat. 
21 Jac. 1, c. 4, all informations, either 
by or on behalf of the King or any other, 
for any offence against any penal statute, 
shall be laid in the county where, &c. This 
statute, it has been held, does not apply to 
offences created by subsequent statutes, 
(3 M. & S. 438; B. N. P. 11)3; Hichesfs 
Cose, 1 Salk. 372, 3). But held to extend 
to an offence created by a statute which 
had expired before 21 J. 1, but continued 
by subsequent statutes, which give it effect 
from the time of first being passed. Shift- 
man v. Iltmbest, 4 T. IL 109. And neither 
of these statutes extends to actions brought 
by the party grieved. Ibid, and B. N. P 
195. By the latter statute,. s. 3, the in*, 
former shall make oath that the offence 
was committed in the county where the 
suit was commenced. The venue of an 
information for being a tanner and shoe- 
maker, under the stat. 24 G. 2, c. 19, need 
not be within the county. Attorney-ge- 
neral v. Fa iris, 3 Ans. 871. Scd qu. 

(/) Butterfield v. Windle, 4 East, 385, 
under the stat. 3 Geo. 2, c. 26. 

(m) Ibid. 

(w) Pope v. Davie*, 2 Camp. 266 ; and 
see Platt v. Lohke , Plow. 35. Sav. 58. 

(o) Scurry v. Freeman , 2 B. & P. 381. 
And sec Wade, q. t., v. Wilson, 1 East, 


195 ; where it was held, that if a premium 
be taken at the time of an usurious loan, 
receiving interest at tlie rate of 5 /. per 
cent., the offence is complete as soon as 
any interest is received. If an usurious 
contract be entered into by a deed exe- 
cuted in London, appointing the lender to 
be the receiver of the borrower’s rents in 
Middlesex, with a pretended salary, and 
the lender receive the rents in Middlesex, 
but settle for the balance with the borrower 
in London, the venue, in an action on the 
statute, is well laid in London {Scott, q. t., 
v. Brent, 2 T. R. 238) ; and per Ashurst, 
it might be laid either in London or Mid- 
dlesex (Ibid. 240). But P. C. K. B. 111]. 
T. 1825, the venue must be laid in the 
county where the money is received, and 
not where the contract is made. As to 
the venue in cases of conspiracy, game, 
libel, See. see those titles respectively; as 
to the venue in cases of indictments, see 
Starkie’s Crira. Pleadings, Ch. I. 

(p) In the K. B. MS. 

(q) II. v. Barnett, 3 Camp. 344. Pear- 
son v. Goioran, 3 B. & C. 700. 

(r) Cunningham v. Watson, 3 Camp. 
249. This penal law is now repealed. 
Supra, 847, note (b). 

(s) Bobinson v. Garthwaite, 9 East, 
296. See the stat. 38 Geo. 3. e.2, s. 1. 

(*) See B. v. Lookup, 4 Burr. 2018. 
Evans v. Steevens, 4 T. R. 226. B. v. 
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PARISH— COMMENCEMENT. 

It is sufficient ifthe parisli be described by its popular attd well-known Psrisfc 
name, although that be not the name of its consecration (u) ; but where, in 
an action to recover penalties for non-residence, the parish was described to 
be St Ethelburg, and it appeared, on the defendant’s evidence, that the 
name was St Ethelburga, the variance was held to be fatal (x). 

Where the plaintiff had closed his case without proof of the local averment, 
he was held to be precluded from afterwards adducing such evidence (y), 

3dly. The commencement within time , &c. ( 2 ). — The suing out a latitat was Coimnence- 
a commencement of the action (a), 4 

The production of the writ shows that a qui tam action was commenced in 
time, although there be no evidence to connect the writ with the action (b\ 
provided the declaration appear to have been filed in time (c) ; hut the 
record of an issue in the Common Pleas did not prove the time of filing 
the declaration (d). 

Priest , 0 T. R. 538 ; the statute gave a must be brouiht within one yea r {Lookup 

part of the penalty to the overseers of the v^jfr T. Frederick, 4 Burr. 2018 ; B.N.P. 

poor where the offence was committed, and ^raojwhere thewction was brought on the 
in the conviction it was adjudged to be stat. 9 Ann. c. 14) ; and it exteuds to all 
paid to the overseers of the township of actions upon penal statutes', whereby the 

Uliesthorpe, the fact having been alleged forfeiture Is limited to the King, or to the 

at Uliesthorpe; and the Court were of King and a common informer, whether 

opinion that the conviction was irregular. made before or since the stat. 31 Eliz., 

I 11 JR. v. Wyatt , (2 Ld. Raym. 1478), in 3 M. & S. 421 . 434 ; 6 Taunt. 764 ; 9 East, 

a similar case, where the offence was laid 296; but it does not extend to actions 

to have been committed apud VilJam de brought by the party grieved. 1 Lord Ray. 

Mottram Andrews, the Court, after con- 78 ; Haw. b. 2, c. 26, see. 47 ; Cro. Eliz. 

viction, said that they would intend that 646 ; Carth. 2112; 3 Leon. 237 ; Show. 354; 

the parish was co-extcnsive with the vill, Tidd's Practice, 13, 14, seventh edition ; 

and that if the vill was extra-parochial, Willes, 443(a). It lias, however, been 

the informer would have the whole. doubted whether the statute applies where 

(m) Williams v. Burgess, 3 Taunt. 127. the whole of the penalty is given to the 

And see Kirtland v. Pounsett , 1 Taunt. informer. Culliford v. Blandford, 4 Mod. 

670. Burbidge v. Jakes, 1 B. & P.226. 129; affir. Chance v. Adams , Ld. Ray. 

In an action of debt on the stat 3 Hen. 8, 78 ; cont. 4 Com. Dig. 410. Frederick v. 

c. 11, against Dr. Leigh, for practising Lookup, 4 Burr. 2018; B. N. P. 195. If 

physic in the parish sf St. George's in the a statute give a moiety to the informer 

East, within seveh miles of the City of and a moiety to the King, though ail in- 

London, it appeared from tin? consecration formation after the year be void as to the 

deed, that the name of the parish was St. informer, it is good as to the King. Haw. 

George's, in the county of Middlesex but b. 2, c. 26, s. 46 ; 3 Wils. 260 ; Moor, 68 ; 

Lee, C. J. held it to be well enough, for it Savill, 6. The stat. 31 Eliz. c. 6, extends 

was more generally known by the former to offences of omission as well as commis- 

tban by the latter description. And see sion. 6M.&S. 427; 2Chitty's Rep. 420; 

Wilson, q. t, v. Fan MUdert, 2 B. & P. Chitty on the Statutes, 700. The limita- 

394, where it was mid that three nnited tions in the statute being incorporated in 

parishes might be described in pleading as the stat. 12 Anne, apply to Scotland as well 

one reetory. as England. Surtees v. A llan, 2 Dow. 

(a?) Wilson v. Gilbert , 2 B. & P. 281. 264, and now sec the late statute, supra , 

(y) Tovey v. Plomer , Esp.on Pen. Stat. 666. 

142, cor. Id. EUeaborough ; but see below, . (a) Hardyman v. Whittaker, 2 East, 

860, notes (e) and (h). 678. Culliford v. Blandford, Carth. 232, * 

(*) By the stat. 91 Eliz. c. 6, t. 6, all by two judges, Holt, C. J. dissent For other 

actions, indictments, Ac. brought for any observations and decisions, connected with 

forfeiture upon a penal statute, whereby this subject, vide supra, tit. Justices 

the forfeiture is limited to the King only, — Hundred ; and infra, tit. Tim b. 

shall be brought within two yean, Ac.; ( b ) Hutchinson v. Piper, 4 Taunt. 656. 

where the benefit is limited to the King (c) 6 Taunt. 141 ; 1 Marsh. 497. 

andthe infbrmer (except where the action, (d) In Thistlcwood v. Cracroft, 6 
to. to brought on the Statute of Tillage), Taunt 141, 1 Marsh. 497, the writ was 

within one year ; or on default, then by the returnable Easter 1813, but had not been 

King, within two yean, &c. Upon the returned; the issue was of Hilary 1816, 

construction of this statute, and that of and the plaintiff produced rules for times 

7 Hen. 8* c. 8, where the penalty is given to declare from Mich. 1813 to Trin. 1814 ; 

to a common iaformer alone, the action and it was held that this was not sufficient 

VOL. II. 3 1 
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penal action: 


Commence- 

ment. 


Defence, 


Compe- 

tency. 


The writ may be produced in order to show that the action has been 
commenced within time, after the objection has been taken (e). 

In an action for penalties for using a trade without having served an 
apprenticeship, it was held that no penalty could be recovered which was 
completely incurred a year before the action brought; for each month’s 
employment is a distinct oifence(/). 

Under the Uniformity of Process Act, the writ is the commencement of 
the action, and the record shows the day on which it was issued ( tj ). The 
plaintiff's counsel having neglected in the first instance to prove the com- 
mencement of the suit. Lord Kenyon held that it might be proved in any 
stage of the cause (Ji ) . 

The evidence as to the corpus delicti is referred to under the appropriate 
heads (i). 

The defendant, may, under the general issue of nil debet , avail himself of 
any proviso, either in the principal statute, or any other which exempts him 
from the penalty, by evidence that lie is, in point of fact, within the exemp- 
tion (A). But the defendant cannot, under this issue, prove that the penal- 
ties have already been recovered by a stranger ; for the fact ought to have 
been pleaded, in order to give tlie plaintiff an opportunity of replying that 
the recovery was fraudulent (7). 

An offence against a penal statute cannot be punished after the repeal of 
the particular clause creating the offence, although the offence was com- 
mitted previous to the repeal of the Act, unless the repealing statute contain 
some special exemption (z/*). 

An informer who is entitled to any part of tlie penalty is, it lias been 


evidence to show that the declaration had 
been filed in time. 

(<*) Maugham v. Walker , Peake’s C. 
203. Where the plaintiff, after ho had 
closed his case in a penal action, nml after 
an objection had been taken to the insuffi- 
ciency of the evidence, offered further evi- 
dence in order to remove the objection, 
Lord Ellcnborough said that he would 
receive it, if the omission arose from inad- 
vertence on the part of the plaintiff’s coun- 
sel, hut not otherwise. AUdr ed v. Halti- 
toelly I Starkic’s 0.117. 

(f) Evans v. Hunter, 2 Camp. 200. 

(g) See tit. Justices; Hundred; 
Time. 

(/<) Maugham v. Walker, Peake’s C. 
163. But where the plaintiff hud closed 
his case, having omitted to prove that tlio 
offence had been committed in tlie proper 
county, Lord Ellcnborough excluded sub- 
sequent proof. Tocey v. Palmer , Esp. 
on Pen. Stat. 142; but qu. 

(i) See Game, Usury, &c. A penalty 
is inflicted by stat. 3 Geo. 2, c. 26, s. 18, 
on coal dealers who sbull neglect to fill 
the sacks sent out from a measure pre- 
scribed by the Act. Proof that tlie coals, 
on being remeasured at the place of deli- 
very, were short of the proper quantity, and 
the testimony of one who saw the coals 
delivered out of tlie barge into the cart, 
and who continued with them until re- 
measured, that he saw no bushel used, is 
sufficient proof of a neglect within the 


tatute. Warren v. Windle, 3 East, 205. 
And even without such testimony, the 
former evidence is presumptive proof, in 
support of an averment in an action on the 
statute, that tlie coals had not been justly 
measured within the statute. Ibid. Where, 
in an action for unshipping foreign glass 
without paying duty, the master of a 
homeward-bound vessel coming up the 
Thames was proved to have hired and sent 
off a boat and men, accompanied by one of 
liis own ere.w, to bring away certain boxes 
of foreign and British glass lying on the 
sands on tlie Essex coast, to be landed at 
Woolwich, which they, find and bring as 
far as Gravesend, where the whole is 
seized by the custom-house officers ; held 
to be sufficient for a jury, of a being con- 
cerned in unshipping foreign glass without 
payment of duty, and in unsliipping British 
glass shipped for exportation, subjecting 
the master of tlie vessel to tlie penalties for 
both those offences, although the whole 
was one tra nsaction . A ttorney- general v. 
Towns , 6 Price, 198. 

(k) B. N. P. 225 ; 2 Roll. Ab. 683. JR. 
v. Hall, 1 T. R. 320. It was formerly 
held otherwise, where tlie exemption was 
contained In another Act, or where it con- 
tained matter of law. Glib. L. Ev. 11. 

(0 Bredon v. Harman, 2 Str. 701 ; 
pra , Vol. I. tit. Judgment; and see the 
statute 4 H. 7, c. 20. 

(w) Miller’* Case , 1 Bl. 451. 
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seen, incompetent to give evidence (n); but in 9ome instances such informers ^^pe- 
are made competent by the express provisions of particular statutes (o) ; and 
in some other instances also, informers have been held to be competent, by 
necessary inference from particular statutes, on the consideration that such 
statutes would otherwise be in a great measure nugatory ( p ). 

PENALTY. 

The question whether a particular sum specified in a covenant or other Question on 
agreement was intended as a penalty, or as liquidated damages, depends ifc 
upon the form of the instrument, and the intmtion of the parties, as collected 1 e 
from the whole of the instrument. This is purely a question of law : but it 
is necessary to advert to it in order to ascertain whether the party must be 
prepared with evidence to prove the actual damage sustained from the 
breach of contract, or according to the contract, he is entitled to a specific 
sum on proof of any breach of the agreement. If the sum be mentioned Form of t he 
simply under the denomination of a penalty, on an agreement not to do a instrument, 
specified thing, or to secure some advantage to an obligee, such as tins use 
of a particular room ( q ), the form of the instrument imports it to be a mere 
penalty (r). 

But although the terms of the instrument primd facie import liquidated 
damages, they will not be considered as such if a contrary intention be ma- 


(n) Supra , Vol. I. tit. Witness.— 1n- 

FORMEH. 

(o) See the stat.. 32 Geo. 3, c. 50, s. 7, 
which prohibits counterfeit certificates of 
the characters of servants. Aud see the 
Hackney-coach Act, 33 Geo. 3, c. 75, s. 17. 
See the statute 1 Geo. 4, e. 50, as to ma- 
licious trespasses. And see also as to pa- 
rishioners, supra , Yol. 1. tit. Witness. — 
Inhabitant, 

(7;) As in the case of the Bribery Act, 
2 Geo. 2, c. 24. S- :• Howard v. Ship- 
ley, 4 East, 182. Bush v. Bawling , 
Say. 280. Mead v. Robinson, W files, 
425. Rover v. Maester , 5 Esp. C. 92. 
So in a prosecution under the stat. 21 
Geo. 3, c. 37, against exporting machinery 
(R. v. Teasdale , 3 Esp. C. 08). So under 
the stat. 23 Geo. 2, c. 13, s. 1, for se- 
ducing artificers to leave the kingdom, 
although the informer is entitled to half the 
penalty (R. v. Johnson, W files, 425 n. (c). 
So on a prosecution for penalties under 
the stat. 9 Anzt. c. 14, s. 5, the loser of 
money at play is competent to prove the 
fact. R. v. Luckup , Willes, 425 (c). 
Proof of exemption lies on defendant 
R. v. Neville , 1 B. & Ad. 489. See also 
Sutton v. Bishop , 4 Burr. 2284. Silly 
v. Cuming , 4 Burr. 2469; B. N. P. 225. 

v * Pemberton, 1 Bl. 250; 1 M. k M. 
42. The new rules do not apply to such 
penal actions as are within the 4th sect, of 
the stat. 21 J.l , c. 4. See Lord Spencer 
v. Smmnell, 3 M. & W. 154 ; and semble, 
that the at. 21 J. l, e. 4, applies to actious 
on statutes subsequent as well as prior to 
that Act As to the limitation of actions 


for penalties by parties aggrieved, see the 
2 & 3 Will. 4, c. 71, s. 3, supra. 

(7) Smith v. Dickinson, 3 U. Sc P. 030. 
Stonian v. Walter, 1 Brown’s C. C. 418. 
Lord Hardwicko, in Roy v. The Duke of 
Beaufort (2 Atk. 190), held that a person 
who entered into a bond conditioned to pay 
100 1. if he poached, must have paid the 
lOOt for any breach. But see Lord 
Eldon’s observations (2 B. & P. 352), 
where he says, with respect to the case of 
Hardy v. Martin (1 Brown’s C. C. 418, 
in note), u J do not understand why one 
brandy merchant, who purchases the lease 
and goodwill of a shop from another, may 
not make it matter of agreement, that if 
the vendor trade in brandy within a certain 
distance he shall pay 600 h, and why tlm 
party violating such an agreement should 
not be hound to pay the sum agreed ; al- 
though, if such an agreement be entered 
into in the form of a bond with a penalty, 
it may perhaps make a difference.” T he 
stat. 8 & 9 Will. 3, c. 11, s. 8, seems to be 
imperative as to the assignment of breaches 
in all cases, except money-bonds, bail- 
bonds, replevin-bonds, &c. See Tidd’s 
Prac. 004, 7th edit., and supra , 431. — 
But where one gave a counter security to 
pay an annuity, and a warrant of attorney 
as a collateral security, and it was agreed 
that in default of any one payment of the 
annuity, judgment should be entered np 
for the specific price of the annuity, it was 
held that execution might issue for the 
whole sum, without assigning breaches un- 
der the statute. Howell v. Stratton . 2 
Smith, 60. 

(r) Per Lord Eldon, 2 B. & P. 352. 
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nifested by the terms of the instrument. Thus, although the agreement 
concluded in this form, “ Lastly, it is hereby agreed, that either party fail- 
ing to perform their undertaking shall pay to the other 200 L although 
this appeared to be contract, and not penalty, the Court held that they were 
to look to the whole of the instrument ($). 

Thus, if a smaller penalty be by the same instrument made payable upon 
the breach of part of the agreement, this rebuts the presumption that the 
parties intended the larger sum to be paid for the same breach ( t ). 

And where the stipulated dunmges are to depend on a condition precedent, 
the party is not entitled to them by a mere breach of contract, unless the 
event has happened (w). 

So it is if the deed or agreement contain a number of different covenants 
or stipulations, and a large sum be, at the end, covenanted or agreed to be 
paid for breach of performance ; for then the object appears to be to secure 
the performance of the agreement in general, and it is not to be presumed 
that the parties intended that the whole should be paid for the breach of 
any one article (r). 

Where the party binds himself to pay a specific sum as stipulated damages, 
or as a sum forfeited or due for non-performance of an agreement, such as 
not to continue in or to engage in a particular trade or business (y), or to 


(.v) Per Lord Eldon, in Astley v. Wel- 
don, 2 B. & P. 34(1. The plaintiff in that 
wise agreed to pay to tlie defendant so 
much per week for performance at his 
theatres, and to pay travelling expenses, 
&e. ; the defendant agreed to perforin the 
parts required by the pluintiff ; to attend 
beyond the usual hours on emergencies, 
and at rehearsals, or to be subject to such 
tines us are established at the theatres ; 
and notwithstanding the general conclu- 
sion, it was held, (in an action of assumpsit, 
stating several breaches in refusing to per- 
form and attend, See.), that the sum men- 
tioned was n penalty, and not liquidated 
damages. Where by the original lease, the 
tenant covenanted not to sow during the 

last three years more than acres in 

one year with clover, or if he did so, to pay 

an additional rent of /. per acre, for 

every one above, &c., held that although 
the several terms penalty, compensation, 
undhdditional rent were used in the lease, 
yet that according to the present rule of 
the Court, it was not to he considered as a 
penalty in order to protect the defendant, 
from answering, but us stipulated damages, 
or as additional rent, and therefore entitling 
the plaintiff to a discovery of the trans- 
action. Jones v. Green, I) Y. <Sc J. 298. 
And see Rolf v. Peter non, 2 Pro. C. C\ 
43(5 ; and Pulteney v. Shelton , ft Ves. 
200 . 

(t) Astley v. Weldon, 2 B. & P. 340 ; 
supra, note (.*). Fletcher v. Dyche , 2 T. 
It. 32. 

(v) Stan l forth v. Lyall , 7 Bing. 209. 

{x) 2 B. & P. 363.' Where the sum 
which is to he a security for the perform- 
ance of an agreement to do several acts, 
will, in case of a breach of the agreement, 
be sometimes too large and sometimes too 


small a compensation for the injury, the 
sum is to he considered as a penalty. 
Davis v. P niton , 0 B. & C. 21 C. Where 
an agreement, containing various stipula- 
tions, of various degrees of importance, 
provided that in case either should fail 
to fulfil the agreement, or any part thereof, 
or any stipulation therein contained, such 

party should pay to the other 1. which 

was thereby declared to be liquidated and 
ascertained damages, held that not being 
limited to breaches yvhicli were of an un- 
certain nature and amount, it was to be 
considered as a penal sum only. Kemble 
v. Farren , 0 Bing. 141, and 3 M. & P. 425. 
So where a cognovit was given for 200/. 
in an action for damages for breaking up 
a road, and the defeazance stipulated mi- 
nutqjy for his doing various acts in a 
limited time. Chamnyton v. JLaing , 6 
Bing. 242. But where upon an agreement 
between the plaintiff on the one part, and 
the defendant with others on the second 
part, for the execution of a lease, with the 
usual covenants, and for the performance 
each of the parties did bind himself in a 
penalty, to be recovered as liquidated 
damages ; held, that on default, that sum 
was to lie deemed a penalty, and not liqui- 
dated damages; and the declaration de- 
scribing it as an agreement between the 
plaintiff and defendant, who had alone ex- 
ecuted it, held, that the variance, whether 
fatal or not, was one which the Court, 
under 3 & 4 Will. 4, c. 42, 8. *23, might 
amend, as it would not vary the substan- 
tial defence to the action. Boys v. AncelL 
5 Bing. N. C. 890. 

(y) Barton v. Glover, 1 Holt’s C. 43, 
cor. Gibbs, C. J. So in the case of a bond 
conditioned to pay 1,000/. in case the de- 
fendant renewed the business of a carrier 
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pay a higher rent, in case of non-residence, on an estate leased 4o him ( 2 ), 
or to pay a certain sum for every acre which he, being tenant, breaks lip 
and converts into tillage (a), or to pay 1,000/. to the plaintiff if the defend- 
ant marry any other woman (ft); or to perform certain work in a time 
specified, or to pay a stipulated weekly sum for such time afterwards as it 
should remain unfinished (e), or to pay 500/. if either party fail to perform 
his part of a contract (d) ; and in general, as it seems, where a party enters 
into a contract, bottomed on a good consideration, to pay a stipulated sum 
in case he violate the contract, that sum is to be considered as stipulated 
damages (e). 

It lias been said, that if the sum would be very enormous and excessive, 
considered as liquidated damages, it shall be taken to be a penalty, though 
agreed to be paid in the form of contract ( f ). But Lord Eldon, in the ease 
of Astley v. Weldon (</), disapproved of this doctrine. He observed, that 
“ nothing can be more obvious than that a person may set an extraordinary 
value on a particular piece of land or wood, on account of the umusemeut 
which it may afford him. In this country a man has a right to secure to 
himself a property in his amusements, and if he chooses to stipulate for 5 /. 
or 50 /. additional rent for every acre of furze broken, or for any given sum 
of money upon every load of wood cut and stubbed up, I see nothing irra- 
tional in such a contract; and it appears to me to lie exceedingly difficult 
to apply the word excessive to the terms in which parties choose to contract 
with one another. There is, indeed, a class of cases in which Courts of Equity 
have rescinded contracts on the ground of their being unequal. It has 


(Baker v. Webb , Manning’s Index, 230). 
In the case of Hardy v. Martin , (1 
Brown’s C. C. 419, in note), the Court of 
Chancery restrained the plaintiff in such 
a case from taking out execution upon a 
penalty in the bond ; but it does not appear 
that in that case the sum was mentioned in 
the condition of the bond. Vide supra , 
note ( q ) ; and see the observations of Lord 
Eldon on this case, 2 It. & V. 352. 

(z) Ponsonby v. Adams. 0 Brown’s P. 
C. 417. 

(«) Rolfe v. Peterson , G Brown’s P. C. 
470. And where in such a case the jury 
found a verdict for the actual value, which 
was much less than the stipulated rent, the 
Court will not refuse a new trial on the 
ground that the verdict was consistent 
with justice. And Abbott, L. C. J., said, 
that if such an argument were to prevail, it 
would encourage juries in committing a 
breach of duty in finding verdicts contrary 
to law, and would enable them to set aside 
the contracts of mankind. As to cases 
where the Courts have sustained verdicts, 
though not warranted in fact or law, on 
account of their supposed consistency with 
justice, see Smith v. Frampton, 1 I,d. 
Ray. 62. Panwell v. Chajfcy, 1 Burr. 54. 
iJeerly v. Duchess of Mazarine , 2 Salk. 
f|46. Cox v. Kitchen, 1 B. & P. 338. 
A party is excused from a penalty in a lease 
Wher ^ Jr 0 forfeiture is occasioned by the 
act of God. Dyer, 53. 

(ft) Lowe v. Peers , 4 Burr. 2220. 

(f) Fletcher v. Vychc, 2 T. R. 32. 


( d ) Reilly v. Jones, 1 Bingh. 302. 

(c) See the above cases, and Lord El- 
don’s observations, 2 B. & P. 351 . The 
rule laid down by Lord Somers in equity 
(Prec. in Chan. 487) was, that where a 
party might be put in as good plight as 
where the condition itself wus literally per- 
formed, the Court would relieve, although 
the letter had not been performed, as by 
payment of money, &c. ; but that where 
the condition was collateral, and no recom- 
pense or value could be put 011 the breach 
of it, there no relief could be had for breach 
of it. Lord Eldon (in the case of Astley v. 
Weldon, 2 B. & P. 352) regretted that 
this rule had not been adhered to. 

(/) Said to have been stated in Rolfe v. 
Peterson, 0 Brown’s P. C 470. 

(ff) 2 B. & P. 34G ; supra, note (s). On 
an agreement for the sale of a public house, 
the seller stipulated not to carry 011 the 
business of a publican under the penal sum 
of 500 /., to be recoverable as aud for liqui- 
dated damages ; the jury having given a 
verdict for the whole sum, although no 
evidence was given of actual damages, the 
Court refused to disturb the verdict as 
excessive. Crisdee v. Bolton , 3 C. Sc P. 
240. Best, L. C. J., not subscribing to the 
doctrine of Randall v. Bcerest, 2 C. & P. 
577; 1 Mo. & M. 4, but inclining to hold 
that if it were doubtful, from the terms 
of the contract, whether the sum men- 
tioned was intended to be a penalty or 
liquidated damages, that it should operate 
as a penalty only. lb. 
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^pulated been held, however, that mere inequality is not a ground of relief; the 
di&ages* inequality must be so gross that a man would start at the bare mention 
of it.” 

As the plaintiff is not entitled to recover the whole penalty unless he 
prove damages to that extent, he may, on the other hand, recover damages 
in covenant or assumpsit, if he prove that he has sustained them, although 
they exceed the amount of the penalty ( h ). 


PERJURY. 

Particulars On the trial of an indictment for perjury, the proofs relate to, 1st, the 
ot proof. authority to administer the oath (i) ; ‘idly, the occasion of administering 
the oath (A) ; Silly, the taking of the oath (/) ; 4thly, the substance of the 
oath(m); fitlily, the materiality of the matter sworn (»); 6thly, the falsity 
of the matter so sworn (u ) ; 7thly, the corrupt intention of the defend- 
ant (/>). 

Authority let - Where the affidavit or answer has been sworn before a master in 
to adminis- Chancery, surrogate, or commissioner, who has a general authority to take 
oath.* 10 SU(:l1 affidavits, it is not necessary to prove his appointment ; it is sufficient, 
according to the general presumption of law (q), to prove his having acted 
in that character (r). But where he derives his authority from a special 
commission issued to him for that particular purpose, it is necessary to 
prove the authority by the production and proof* of the commission which 
created the special authority. And in the former case the legal presumption 
derived from a person’s acting in a particular capacity, that he had com- 
petent authority so to act, may be rebutted by positive proof that the 
appointment was illegal (a). 

Where the authority delegated is of a special nature, limited to particular 
circumstances, it is essential to prove their existence in order to show the 
authority to administer the oath. Thus, on an indictment against a bank- 
rupt for perjury alleged to have been committed on bis last examination 
before the commissioners, strict proof of the bankruptcy is necessary ( t ). 

This proof is essential to show the authority of the commissioners ; for 
if the defendant was not a bankrupt, there was no authority to administer 
an oath («). 

On the same principle, where the perjury was assigned upon evidence 
given at the trial of u cause at Nisi Prim , where the suit had previously 


(h) Harrison v. Wright, 13 East, 343. 
Winter v. Trimmer, 1 HI. 395. Bird v. 
Randall, Ibid. 373. Cot ter cl v. Hook, 
Doug. 93. Contra, WUbeam v. Ashton, 
1 Camp. 0. 78. 

(i) Itfra, 854. 

(k) Infra, m> 

(0 Infra, 856. 

(m) h\fra, 858. 

( n) Infra, 859. 

(o) Ibid. 

(p) Infra, 800. 

\q) Supra, tit. Character. A wit- 
ness upon an arbitration under an order 
of Nisi Prius, directing the witnesses to 
be sworu before a commissioner duly au- 
thorized, being sworn before a commis- 
sioner empowered to take affidavits, 
cannot be indicted for perjury, it. v. 31. 


Hanks, 3 C. & P. 419. An affidavit 
made in support of a bill for an injunction 
muy be made the ground of an indictment 
for perjury therein, although it is not stated 
that any motion has been made for the in- 
junction, nor has any in fact been made. 
It- v. White, 1 Mo. & M. 271. 

(r) R. v. Vereist , 3 Camp. 432. JR. v. 
James, Show. 397. 

(*) JR. v. Vereist , 3 Camp 432; where 
evidence was given that the surrogate by 
whom the oath had been administered had 
been appointed contrary to the canon, 
which requires that no judicial act shall be 
s]>eeded by any ecclesiastical Judge, unless 
in the presence of the registrar or his 
deputy. 

( t) JR. v. Punshon, 3 Camp. 96. 

(w) Ibid. * 
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abated by the death of a co-plaintiff, for want of a suggestion of the death 
according to the statute (x), it was held that there was no jurisdiction, and Ber the 
consequently no perjury (y). The case seems to admit of a very different oath, 
consideration where the perjury is assigned upon the deposition of a witness 
who conies to prove the bankruptcy ; for there the commissioners have 
jurisdiction to inquire into the fact, although it should ultimately turn out 
that there was no bankruptcy ( z ). 

2dly. If the perjury was committed on the trial of a cause at Nisi Prius , 
the record ought to be produced, in order to show that such ft trial was had ; 
the production of the posted will be sufficient for this purpose (a). tering the 

Where the oath was alleged to have been taken, and the matter sworn, oatll< 
by the defendant, before the honourable E. W., one of the justices of 
assize, &c., and it appeared in evidence that the oath had in fact been taken 
before W r illes, J. in a cause tried at the assizes, it was held to be sufficient, 
although another justice was mentioned in the indictment as a commis- 
sioner (b) ; and the Nisi Prius record alleged the trial to have been had 
before both. 

Where the indictment alleged that the cause came on to be tried before 
Lloyd Lord Kenyon, &c., William Jones being associated, &c., and from the 
judgment-roll it appeared that Roger Kenyon was associated, &c., the 
variance was held to be fatal ( c ). 

So where the indictment alleged the oath to have been taken at the 
assizes before justices assigned to take the said assizes, before A. B. one of 
the said justices, the said justices then having power, &c., and it appeared 
that the oath was taken before A . B ., sitting under the commission of 
oyer and terminer and general gaol delivery, the variance was held to be 
fatal (d). 

Where an indictment for perjury on an excise information stated that the 
defendant gave the justices to be informed that W. S. “ being a brewer did 
neglect, &c., but the information produced did not contain the words “ being 
a brewer held that as such an information could not have been supported, 
the variance was fatal (e). 

Where perjury is assigned on an answer to a bill in equity, the bill must 
he proved in the usual way (/). 

Where the indictment, alleged a bill of discovery filed in the Exchequer (on 
the answer to which perjury was assigned) to have been filed on a day 
specified, viz. 1st of December 1807, and it appeared, on the production of 
the bill, to have been filed in the preceding Michaelmas Term, according to 
the practice of the Court where a bill is filed in the vacation, it was held 
that the variance was immaterial, the day not having been alleged as part 
of the document (g). 


(x) 8 & 9 Will. 3,c. 11, s. 61. 

(y) n. v. Cohen , 1 Starkie’s C. 511. 

(r) Supra , p. 190. 

(a) R. v. Ile$ t Sitt. in London, Mich. 
14 Geo. 2, cor. Lord Raymond, Hard. 118. 
n* N- P* 243. lStr.162. 2 Haw. c. 46, 
p ftVo ■*** Hammond Page, 2 Esp. 
C. 649. Where the perjury was assigned 
on matters deposed to in reply to the evi- 
dence of a defendant in the original pro- 
ceeding, who had been acquitted and ex- 
amined, but the indictment did not state 
the acquittal, nor did it in fact appear ; 


held that it was sufficient to show the fact 
that he was examined. R. v. Browne, 
1 Mo. & M. 815. 

(&) R. v. Alford , Leach, 179, 3d edit. 

(c) jR. v. Eden, 1 Esp. C. 97. 

(d) R. v, Lincoln , 1 Russ. & Ry. C.C.L. 
421. 

(e) R. v. Leech , 2M. & Ry. 119. 

(/) R. v. Alford , Leech, 179,3d edit. 
Starkie’s Crim. Pleadings, 2d edit. 115. 
Supra, Vol. I. tit. Bill in Equity. 
io) R. v. Bucks, 1 Starkie’s C. 521. 
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And where the bill was alleged to have been filed by Francis Cavendish 
Aberdeen and others, and on the production of the bill it purported to have 
been filed by J. C. Aberdeen and others, the variance was held to be imnub* 
terial, evidence being given that Francis Cavendish Aberdeen and the other 
persons named did in fact file the bill, although it was objected that it ought 
to have been averred in the i^lictinent that Francis Cavendish Aberdeen, &c. 
filed their bill by the names of J. C. Aberdeen, &e. (A); and although, after 
setting out the material parts of the bill, the words were added, “as appears 
by the said bill filed of record.” 

Where the perjury was assigned in answer to a bill alleged to have been 
filed in a particular term, and a copy produced was of a bill amended in a 
subsequent term by order of the Court, it was held to be no variance, the 
amended bill being part of the original bill ( i ). 

Where on an indictment for perjury in an answer in Chancery as it 
originally stood, it having been subsequently amended, but the amendments 
did not relate to nor affect the parts on which the perjury was assigned ; held 
that it was sufficient to produce the amended bill, and show by a clerk in 
the office what were the alterations (A). 

Where an indictment for perjury alleged to have been committed in an 
affidavit in Chancery, alleged that the defendant did under his petition, and 
in and by his said petition, set forth that, &c. it was held that it was sufficient 
to prove the petition in substance and effect (Z). 

Where the indictment set out several matters sworn, and it appeared on 
evidence of the affidavits that the matters were not continuous, but were 
separated by intervening matters, it was held to be sufficient ( m ). 

3dl$? The taking the oath . — Where the perjury is assigned on an answer of 
the defendant in Chancery, the answer itself must be produced (n) from the 
proper office ; and proof that tlie jurat is in the hand-writing of a master in 
Chancery, together with proof of the identity of the defendant, will be suffi- 
cient evidence of his taking the oath (o). But no return of commissioners, or 
of a master in Chancery, will suffice, without proof of the identity of the 


(A) R. v. Roper, 1 Btarkie's C. 618; 
and afterwards by the Court of K. B. Ilil. 
Term, 1817. It was also objected in the 
same case, in arrest of judgment, that it 
was alleged that the defendant exhibited 
his Answer in writing to the said bill of 
complaint, inti tied , u The answer of Robert 
Roper, defendant, to the bill of complaint 
of J '. C. Aberdeen,” &c. and therefore that 
the answer could not be taken to be the 
answer to the bill of Francis Cavendish 
Aberdeen; and that the answer, being 
wrongly Intitled, was to be considered as 
a mere nullity (Reran v. Revan, 3 T. R. 
601); but the Court, after granting a rule 
to show cause, discharged the rule, being 
of opinion that the answer put in, although 
wrougly intitled, could not be considered to 
be a mere nullity. Where the indictment 
charged perjury before a select committee, 
and averred that the election was had by 
virtue of a certain precept of the high- 
sheriff, by him duly issued to the bailiff of 
the borough of N ew Mai ton, proof of a pre- 
cept directed to the bailiff of the borough 
of Malton was held to be no variance, the 
precept having in fact issued to the bailiff 


of New Malton, for the averment was not 
used by way of description of the instru- 
ment ( R . v. Leefe , 2 Camp. 1 39). The in- 
dictment also alleged that A . and R . were 
returned to serve as burgesses for the bo- 
rough of New Malton, and it appearing by 
the indenture of return that they were re- 
turned as members for Malton, the variance 
was held to be fatal. Ibid. 

(i) J?. v. Waller , cor. Eyre and For- 
tcscuc, Js., Mich. 6 Geo. 1. 

(A) R. v. Laycock, 4 C. & P. 326. 

l) R . v. Dudman , 4 B. & C. 850. 

m) R. v. Callanan , 6 B. & C. 102* 
Note, it does not appear that the sense was 
altered. 

(a) B. N. P. 239. Bac. Ab. Evidence, 
624. 

(o) JR. v. Morris, 2 Burr. 1 1 89. 1 Leach, 
50. JR. v. Benson , 2 Camp. 508. 3 Mod. 
116. B. N. P. 230. Ld. Ray. 951. 12 

Mod. 511. Str. 545. 3 P. Wms. 196. The 
reason for requiring all answers in Chan- 
cery to be signed by the parties is to afford 
easier proof on indictments for perjury. 
2 Burr. 1189. 
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defendant with the person so sworn (p); but proof of his signature to the 
answer will be sufficient (q). 

The question of identity is one of fact for the consideration of the jury (r); 
but evidence of a conclusive nature is requisite in order to show that the 
defendant was the person who took the oath. 

Where it is possible that all the evidence may be true, and yet it be 
possible, consistently with that evidence, that some other person actually 
took the oath, the evidence is insufficient (s). But circumstantial proof, if 
conclusive in its nature, is sufficient (t). 

So it seems, that if a party produce an affidavit, purporting to have been 
made by him before commissioners in the country, and make use of it in a 
motion in the cause, it will be evidence against him that he made it (w). It 
iB not necessary to prove that any use was made by the defendant of the 
affidavit which he has sworn (#). 

The taking tlie oath must be proved as it is alleged ; if it be averred that 
the defendant was sworn on the Holy Gospels, &c. and it turn out that he 
was sworn in some other manner, according to some particular custom, and 
not upon the Gospels, the variance would be fatal (y). 

It must appear that the oath was taken within the county where the 
indictment is tried. But a variance as to the place of taking will not be 
material; thus, if it be alleged to have been taken at Serjeants’ Inn in London, 
it is sufficient to prove that it was taken in Ckeapside (z). Upon an indict- 


( p ) R. v. Morris , 2 Burr. 1189; and JR. 
v. Brady, Leach, 368. 3 Mod. 116. For 
some other person may have personated 
the defendant. 

( q ) R. v. Morris, Leach, 50. 3 Mod. 
1 1 7. B. N. P. 239. 2 Burr. 1 1 89. 

(r) Benton v. Olive, Mich. 5 Geo. 2. 

( s ) R. v. Brady , Leacli, 368. The in- 
dictment there was on the stat.31 Geo. 2, 
c. 10, s. 24, for taking a false oath to ob- 
tain administration to a seaman, in order to 
receive his wages. The prisoner had ob- 
tained letters of administration to the effects 
of Michael Power, a seaman on board the 
Pallas, through Mr. Macintosh, a navy 
agent, representing himself to be Thomas 
Power. Prom the warrant and jurat it ap- 
peared that a man of the name of Thomas 
Power had taken the usual oath. The war- 
rant was signed by the name of Thomas 
Power, and the jurat attested by Dr. Har- 
ris; but there was no evidence that the 
signature was in the handwriting of the 
prisoner, or direct evidence that he was the 
man who took the oath. It also appeared 
that some person had signed the bond by 
the name of Thomas Power j but there was 
no evidence that this person was the pri- 
soner, The prisoner afterwards applied to 
a navy agent with a certificate, signed by 
the parser of the ship Pallas, and an order 
to receive some prize-money. The case 
was left to the jury by the Court, with an 
intimation that they ought to acquit, there 
being no positive and direct evidence of his 
having actually taken the oath, as is re- 
quired in all cases of peijury, and as it was 
possible that the prisoner might have pro- 


cured another to take tho oath. The pri- 
soner was acquitted. 

(t) Upon an indictment for peijury, in 
falsely taking the freeholder’s oath at an 
election of a knight of the shire, in the 
name of J. W., it appeared that a person 
polled In the name of J. TP., on the second 
day of the election, and that the oath was 
administered to such person, who swore to 
his freehold and place of abode ; also that 
there was no such person ; also that the de- 
fendant did in fact vote on that day ; that 
he had no freehold ; and that he afterwards 
boasted that he had done the trick, and was 
not paid enough for his job, and was afraid 
that he should be pulled down for his bad 
vote. It did not appear that the defendant 
voted in his own name, or in auy other name 
than J. W. } or that more than one false 
vote had been given on that day ; and the 
evidence was held to be sufficient to war- 
rant a conclusion of the jury that the de- 
fendant had voted in the name of*/. W. 
R. v. Pnce, alias Wright , 6 East, 323. 

(u) JR. v. James , Show. 97. 

(, x ) R. v. Crossley, 7 T, R. 315. JR. v. 
Hailey , 1 Ry. & M. c. 94, and see Append. 
Vol. II. 624. But it is otherwise when the 
proceeding is under the stat. of Eliz. See 
Crim. Pleadings, 121. In R. v, Taylor 
(Skinn. 403), it was held that the bare 
making of the affidavit, withont producing 
and using it, was not sufficient. 

(y) R. v. M* Art her, Peake’s C. 155. 
See Roheby v. Langston , 12 Via. Ab. T. 
b. 88. 2 Keb. 314. 

<«) S. r. Taylor, Skinn. 408, ear. Holt, 
C. J. 
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ment in Middlesex, it may be shown that the oath was in fact taken in 
Middlesex, although the jurat state it to have been sworn in London (a). 

4 filly • It is necessary to prove (b), in thenext place, that the defendant swore 
to the mb* toner and effect as alleged in the indictment ; and mere variances 
between the record and the evidence, in letters, or even in words, will not 
be material, if they agree in substance (e). 

Hut it is necessary to prove in substance and effect the whole of that which 
the indictment alleges in substance and effect to have been sworn by the 
defendant, although the same count contains several distinct assignments of 
perjury (r/); for the allegation that the defendant swore to the substance and 
effect of that which is set out, is an allegation that he swore to the whole of it, as 
much as an averment that the defendant published a libel secundum tenorem 
is an averment, that ho published the whole (#■)• 

It has been said, that in the case of perjury assigned upon evidence upon 
the trial of a cause, the prosecutor must prove the whole of the defendant’s 
testimony (f), unless the perjury be assigned upon a point which first urose 
upon the defendant’s cross-exnmiimtion, in which ease it is sufficient to prove 
the whole of the cross-examination (//). 

Notwithstanding the authority cited in support of these positions, consider- 
able qualifications seem to be necessary. If the second position be correct, 
that, it is sufficient to prove the evidence on cross-examination, if the point in 
question first arose then, upon the same principle, if the perjury was committed 
on the examination in chief, it w ould be sufficient to prove such part of the 
evidence upon that examination as reluted to the point in question. The 
object in requiring such evidence is to show that the assertions on which 
perjury is assigned have not been limited, qualified or explained by other 
parts of the defendant’s evidence. It seems, therefore, that, at most, the 
rule amounts to this, that all the evidence given by the defendant, in reference 
to the particular fact on which perjury is assigned, ought to be proved. 
And the rule, even to ibis extent, appears to be a doubtful one; for when it 
has once been proved that particular facts, positively and deliberately sworn 
to by the defendant in any part of his evidence, were falsely sworn to, it 
seems, in principle, to bo incumbent on him to prove, if be can, that in other 
parts of liis testimony he explained or qualified that which he had so 
sworn (4). 

In Dame Carrs Case (/), where the Court, on a trial at liar, held that an 
indictment could not be sustained upon an assignment, of perjury assigned 
on the defendant’s answer to a bill in Chancery, because the defendant had 
explained and limited her first answer by a supplementary one, it was so 
held, not on the ground that it was incumbent on the prosecutor to have 


(a) H. v. Kinder, 5) East, 437. 

( b) The Court will not compel the pro- 
duct ion of depositions taken before a magis- 
trate, in order to found a charge of perjury. 
ft. v. Justices of Bedford, Chi tty, 0*27. 
Hum's J. Append. JKxamination. 

(e) See Starkie’s Crim. Plead. 258, and 
the eases there collected ; also supra tit 
Li iibl, 451). Infra, tit. Variance. 

{d) if. v. Lev/?, 2 Camp. 134. 

(e) See Lord EJ lea borough's observa- 
tions, Ibid. 

U ) ft- v. Jones, cor. L; rd Kenyon, 
Peake’s C. 37. 


(<j) JR. v. .Do tel in , Peake's C. 170. 

(h) On aii indictment for speaking sedi- 
tious words, it would be sufficient on the 
part of the* prosecution to prove so much us 
satisfied the allegations on the record, al- 
though the defendant wonld on the other 
hand be entitled to give in evidence all 
that was said at the same time. 

(i) 1 Sid. 418. It has since been held 
tlmt proof of what the defendant swore, by 
a party present at the trial, but who did 
not take notes, and who does not profess 
to give the whole of what was sworn, is 
sufficient. J?. v. M union, 3 C. k P. 498. 
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proved tlie whole, but on the ground that the defendant was at liberty to 
explain her first answer by means of her second. 

Where averments are introduced into the indictment, and also innuendos, 
with a view to give a peculiar sense and meaning to the expressions used by 
the defendant, and afterwards to assign the perjury accordingly, such aver- 
ments ami innuendos must be proved as alleged, for they constitute the 
substance and effect of the defendant’s oath (k), But it is a general rule, 
that, whenever an innuendo is superfluous, although it introduces new matter, 
it inuy be rejected as surplusage (l). 

fithly. In order to show the materiality of the disposition or evidence of 
the defendant, it is essential, where the perjury is assigned in an answer to 
a bill in equity, to produce and prove the bill (m)\ or if the assignment is on 
an affidavit, to produce and prove the previous proceedings, such us the rule 
nisi of the Court, in answer to which the affidavit, in question has been 
made («). 

If the assignment be on evidence on the trial of a cause, in addition to 
the production of the record, the previous evidence and state of the cause 
should be proved, or at. least so much of it as shows that the mutter sworn 
to was material. So also such prefatory circumstances and innuendos as are 
averred upon the face of the indictment for the same purpose, must be 
proved. 

When the perjury is committed in an answer to a bill in equity, or in 
answer to affidavits on a rule to show cause, the materiality of the matter 
sworn to in such answer, and on which perjury is assigned, necessarily 
appears from the documents themselves; but where the perjury is assigned 
upon testimony given on the trial of a cause, evidence must be given in 
support of the averment *»f materiality. For this purpoge it is not only 
necessary to show by the record what issues were joined between the parties, 
but also to prove so much of what occurred at the trial as shows the bearing 
and materiality of the defendant’s evidence. 

The false oath amounts to perjury if it lias any tendency to prove or dis- 
prove the matter in issue, although but circumstantially ( o ), 

If a fact be alleged which is material, with reference to the knowledge of 
the. defendant, it must be proved, and a variance from it will be fatal (p). 

Otbly. It is a general rule, that the testimony of a single witness is insuffi- 
cient to warrant a conviction on a charge of perjury. This is an arbitrary 
and peremptory rule, founded upon the general apprehension that it would 
be unsafe to convict in a case where there is merely the oath of one man to 
be weighed against that of another (q). 


(k) See Starkic’s Crim. Pleadings, 118, 
edit. An averment that tui action is 
pending against the defendant is not proved 
hy evidence of a notice of set-off received 
from the defendant’s attorney in the action 
without producing the writ. U, v. StoveUl, 
6C.titP.489. 

(/) -ft. v. Aylctt, 1 T. B. 69. Huberts 
v. Camhdcn, 9 East, 93 ; Starkie’s Crim. 
Pleadings, 120. Wilncr v. Hold, Cro. C. 
489; Cro. J. 163; Starkie’s Law of Libel, 
339. 

(m) Supra, Vo}. I. tit. Bill in Equity. 
'* *{ford, Leach, 179, 3d edit. See 
further as to materiality, X. v. V unstun, 
1 By. tic M. 109, and App. vol. 2, 626. 

(®> Ji ' v - Gricbe, 12. Mod. 142. As if 


he wilfully mis-state the colour of a man’s 
coat, or speak to the credit of another wit- 
ness. And see Ji. v. Muscat, 10 Mod. 196. 
And sec R . v. (jar diner, 8 C. & P. 787. 

(p) R. v. Hacks, 1 Sturkie’s C. 621. 
There the indictment alleged that at the 
time of effecting a policy of insurance, 
purporting to have been underwritten by 
A . B, and others, on the 13th, ftc., the 
defendant well koew a particular fact ; on 
the production of toe policy, it purported 
to have been underwritten by A* B, on 
the 16 th, See. and the variance was held to 
be fatal. 

(q) To convict a man of perjury, a pro- 
bable and credible witness is not sufficient, 
but it must be a strong and clear evidence, 
and more numerous than the evidence given 
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Nevertheless, it very frequently happens, in particular cases, that the tes- 
timony of a single witness preponderates against the united testimony of 
many. 

Upon the trial of a party for perjury, alleged to have been committed on 
a trial at the sessions, it is not sufficient to prove that he swore the contrary 
in his depositions before the magistrate; the jury are to consider whether 
there is such confirmatory evidence of the facts stated in the depositions as 
proves the evidence given at the sessions to be false (r). 

If any one distinct assignment of perjury be proved, the defendant ought 
to be convicted (s). 

7thly. Evidence is essential, not merely to show that the defendant swore 
falsely in fact, but also, as far as circumstances tend to such, proof, to show 
that he did so corruptly, wilfully, and against his better knowledge. For it 
has been justly and humanely said, that a jury ought not to convict where 
it is probable that the fact was owing rather to the weakness than the per- 
verseness of the party ; as where it wus occasioned by surprise or inadver- 
tency, or by u mistake of the true state of the question ( t ). 

On an indictment for subornation of perjury, it was held in lleilly's Case 
that the record of the conviction of Mucdauiel, the person alleged to have 
been suborned, was not. in itself sufficient evidence against the defendant to 
prove that Macdaniel had in fact committed perjury (?/). 

The defendant, although perjury be assigned on his answer, affidavit, or 
deposition in writing, may prove that an explanation was afterwards given, 
qualifying or limiting the first answer. 

Where perjury was assigned on the answer of the defendant, in which she 
swore that she hail received no money, in her defence she proved a second 
answer, in which she stated that she had received no money before such a 
day ; the Court, on a trial at bar, held that the second answer explained 
the first, and that perjury could not be assigned upon the first (n). 

It is no objection to the competency of a witness that he has sworn to the 
same fact which he is called to prove ( w ) ; and if several be indicted for per- 


for tilt* defendant, far otherwise there is but 
oath against oath. Per Purker, h C. J. 
A. v. Mascot) 10 Mod. 104. A udxcwiA/c, 
that the contradict Ion must lie given by 
two direct witnesses, and that; the negative 
supported by one direct witness mid by 
circumstantial evidence would not be suffi- 
cient. It has been so held (ut audwi) by 
Lord Tenterdeu, C. J. See 2 Haw. c 4<>, 
s. 10; 4 Bl. Comm. 150. But it is suffi- 
cient to prove the taking of the oath by 
means of one witness. Ibid, 

(r) A. r. Wheatland, 8 C. & P. 238 ; 
und see A, v. Harris , 5 B. & A. 020. 

(x) A. v. Rhodes* 2 Ld. Haynu 680, 7 ; 
2 Bl. 700. 

(0 1 Haw. c. 60; 6 Mod. 360; A. v. 
Mi lling, 10 Mod. 205. As where a man 
swore that he had seen and read a deed, 
and on the trial it appealed that he had 
read the counterpart only. 1 1 Mod, 105. 

(u) 1 Loach, 454 ; Russel, 1700. Mac* 
daotel had been convicted of feloniously 
taking a false oath to obtain administration 


to the effects of a seaman, and the defen- 
dant was indicted for feloniously procuring 
Macdaniel to take the oath ; the record of 
Macduniel’s conviction was produced and 
read ; hut it is stated that the Recorder 
obliged the counsel tor the prosecution to 
go through the whole case to prove the 
guilt of Macdauicl. This authority seems, 
at first sight, to be iueonsisteut with that 
class of cases in which it has been held 
that, as against an accessory before the 
fact to a felony, the record of the convic- 
tion of the principal is evidence of the fact 
If the prisoner, instead of being indicted 
as a principal in procuring, &c., had )>een 
indicted as an accessory before the fact, in 
procuring, &c., the record would clearly 
have beam good pritnA facie evidence of 
the guilt of the principal It is, however, 
to lie recollected, that this doctrine rests 
rather upon technical and artificial 
grounds, than on any clear and satisfac- 
tory principle of evidence, 

(r) A. v. Carr, on a trial at bar : * Sid. 
418; 2 Keb, 576. 

(m) A. v. Repps, Peake's C. 138. 



861 


PEW. 

jury as to the same fact, each is a competent witness for the rest previous to Defence, 
his conviction (?). 

It was formerly held, that a person prejudiced by the perjury was not 
a competent witness to prove it (y) ; the rule, it has been seen, is now ex- 
ploded ( z ). 

It is said to have been held, upon a trial for peijury, alleged to have been 
committed on a trial of un ejectment, that what a witness then swore who i9 
since dead, is admissible in evidence (a) ; this however seems to he utterly 
inconsistent with the principles now established ( b ). 

Where the chairman of ft Court of Quarter Sessions was called to prove 
the statement on which perjury was assigned, the Court would not permit 
him to be examined (<?). 

It being material whether an annuity payable to the defendant or to II., 
his trustee, had been paid, it was held that the clerk of 71. might he asked 
what 71. said about the money at the time he (the witness) received the 
money from B. to be paid in at his banker’s, 71. being an agent, and acting 
within the scope of his authority (rf). 


PEW (e). 

See tit. Prescription. — Disturbance. 

Courts of Common Law do not recognize the right to a pew in a church Nuturc of 
otherwise than us an easement appurtenant to a messuage ( f). tlie right* 


(x) Bath v. Mont a (fiic, cited Forb»se. 
247 ; 2 Mule, 280. it. v. Jinn/, \l. T. 
Hurd. 358. Supra, Vol. 1. tir. Witxbsm. 
(«/) Ld. Ruyin. 300; Skinn. .27. 

(z) Supra, Vol. 1. tit. Witness. On an 
indictment against a bankrupt for perjury, 
alleged to have been committed in an affi- 
davit to supersede the commission, the 
assignees and creditors ore competent wit- 
nesses. 7?. v. Kent, 2 Moody, C. C. 24. 

(a) Taylor v. Brown , Ruyin. 170, by 
two Justices, against the opinion of Ke- 
lynge, C. J. 

(h) Supra , Vol. I. tit. Witness. 

(f) R, v. Gazard , 8 C. & P. 505. The 
reason stated for this is, that the Court is 
a Court of Record. — Qn. 

(d) R. v. Hall, 8 C. & P. 358. 

(e) See Com. Dig. tit. Esglise ; Bum’s 
Ecclesiastical Law, tit. Church ; and Tyr- 
whitt’s edit, of Dr. Prideaux’s Directions to 
Churchwardens, from which useful work 
the substance of the following notes has 
been taken. 

(/) Mainwaring v. Giles, 5 B. & A. 
35G. Byerly v. Windus, 5 B. & C. 1. Dis- 
turbance of a pew not annexed to a house 
only cognizable in the Spiritual Court. 
Mamwaring v. Giles, 5 B. & A. 35(5. For, 
per Holroyd, J., when a right is annexed 
to a house in the parish, an obstruction to 
™^rif?ht is a detriment to the occupation 
of the house ; and It is only on account of 
the pew being annexed to a house, that the 
temporal Court can take cognizance of in- 
trusion into it Proof of a possessory 
right to a pew, combined with actual pos- 
session, acquiesced in or not disputed by 


the churchwardens, will entitle the plain- 
tiff to a sentence of monition to the defen- 
dant to refruin from disturbing the plaintiff 
in his possession, and probably to pay the 
costs of the suit. Pettmnn v. Bridt/er, 
1 Phill. 1L 310. See 3 Add. R. 7. But 
where after the expiration of a faculty 
attached to a house, mid whilst the house 
was on sale, the churchwardens gave a 
written permission to the plaintiff, the 
auctioneer, to occupy the pew, hut he 
was not regularly seated in it ; held, that 
having no legal possessory title, he could 
not maintain a suit for perturbation by a 
parishioner who claimed to sit in it as 
a vacant pew. Blake v. Ihbornc , 3 Jlagg. 
720. 

Where a pew in a chancel, claimed in 
right of a messuage, was shown to have 
been erected on the site; of old open scats, 
in 1773, and no evidence was given of any 
faculty, or of search at the proper places ; 
held, that the. Judge rightly directed the 
jury, that the evidence of the former open 
state of the seats destroyed the prescrip- 
tion, and left it to them to say whctlier 
upon the evidence merely of long undis- 
turbed possession any faculty existed; and 
a new trial was refuw;d. Morgan v. Cur- 
#if,S M. & Ry. 380. 

Proceedings may be at law for disturb- 
ance of a pew, if appurtenant to a house ; 
and action on the case, not trespass, is thn 
proper form of action. See Devonshire s 
Case, 36 Kliz. cited Dawtrec v. Bee, Pal- 
mer, 46. For the plaintiff has not ex- 
clusive possession, the possession of the 
church being in the parson. Stocks v. 
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Such a right to a pew or seal (g), either in an aisle or in the body of the 


Booth, 1 T. R. 430 ; 5 T. It 2.%. Or 
rather hi- has no possession, but only a 
privilege to sit therein. Per Holroyd, J., 
Harper v, C/utrlesirorth n MS. K.B. Banc. 
Sittings after T. T. 1826; and per Lord 
Tonterden, in no case has a person a right 
to a pew analogous to the right which he has 
to his house or land ; for trespass would lie 
for injury to the latter, but for intrusion 
into the former the remedy is undoubtedly 
by action on the case. That furnishes strong 
reason for thinking that the action is 
maintainable only on tin; ground of the 
pew being annex ed to the house as ail ease- 
ment, because an action on the case is the 
proper form of remedy for the disturbance 
of the enjoyment of any easement annexed 
to luiid, us in the cases of a right, of way or 
stream of water. Alainwarim/ v. (Sites, 
5 B. & A. 3(51. 

By the general law, and of common 
right, the use of ull the pews in the body 
of the fairish church is the common pro- 
jRTty of the parish. See ( Jibs. 11)7. They 
ure for the use in common of the pa- 
rishioners, who are nil entitled to be seated 
orderly and conveniently, so ns best to pro- 
vide for the accommodation of ail. The 
disposal aiui distribution of seats rests with 
♦he churchwardens, lmt. only us the otlic.ers, 
and subject to the control and correction 
of the ordinary . Fuller v. Lane, 2 Add. 
R. 423. Kenrich v. Taylor, 1 Wils. 32(1; 
per Lord Luke, Brownl. & Goldsh. U. 45, 
and infra. Neither the minister nor the 
vestry have any right whatever to inter- 
fere with the churchwardens in seating and 
arranging the parishioners. Per Sir J. 
Nicholl, 2 Add. It. 423 ; ami see Tulin sail 
v. Knight, 1 Phil. It. 233, 234. 323 ; 3 Phil. 
R. 313. in some places usage has vested 
the power of disposing of seats in clmrch- 
wurdens and vestry ; and in others, iu a 
particular numlier of the parishioners, ex- 
clusive of the ordinary. (iilw. 108; 2 Roll. 
It. 24 ; 2 Roll. Ah. 288 ; 1 Hagg. C. R. 
203. But the Imre fact that the ordinary 
has not acted, will not so vest the right, 
for no occasion for his intermeddling might 
have previously arisen. Presgrare v. 
Churchwardens of Shrewbeury, I Salk. 
167. And a custom for churchwardens to 
place and displace j**rsous in their pew* is 
bad. 2 Roll. R. 24. Subject to faculties 
and prescriptive rights, it is the duty of 
churchwardens to look to the general ac- 
commodation of the parish, consulting as 
far as may be that of all its inhabitants ; 
the latter have a claim on the ordinary to 
be seated according to their rank and de- 
gree. Year Book, 8 Hen. 7, 12, a.; Bro. 
Abr. tit Chattels , p. 11 ; 2 Add. R. 423. 

A seating by churchwardens does not 
give a permanent and exclusive right, like 
a faculty, but is liable to alterations as 
the circumstances of a parish may re- 
quire. Wheu church-room is abundant 


and population thin, persons of large pro- 
perty und large families may have large 
pews allotted to them, which may after- 
wards be taken away or diminished if 
their families become reduced in number, 
and from increaso of population church- 
room becomes more wanted. Per Sir J. 
N ieholl, Parham v. Templar , 3 Add. R. 523. 

Pews may be altered in trifling matters 
without a faculty, unless any prescriptive 
right is infringed, the church disfigured, 
the parishioners incommoded, or made 
liable, to udditlmal rates. Ibid. 527 ; 1 
llugg. C. tt. 1U5. 

A person in possession of u pew, whether 
under actual seating by or acquiescence of 
former churchwardens, is in fairness en- 
titled to a preference ; and qiuere whether 
a possessory title by allotment of former 
cl i ii reh wardens can be altered by them 
alone, though it may be by the ordinary. 
1 llugg. C. It. 11)4, il)5. 

In like nuiuner as by the general law 
there cun be no permanent property in 
pews (Hawkins x. Cutnpeignc, 3 Phil. It. 
II), the occupancy of pews may from time 
to time he well detached from that of par- 
ticular houses, as vacancies occur by deaths, 
leaving the parish, &c., so as best to pro- 
vide for the general interest of the pa- 
rishioners by preventing the growth of pre- 
scriptive rights to pews. 2 Add. It. 438. 
Wyliw v. Aloft, 1 llugg. It. Arches, 41. 
Yet if u house bus always hud a particular 
pew, it may he a fair ground for church- 
wardens as their own uct to place the new 
proprietor there. Per Lord Stowcll, Tur- 
ner v. Giruud , 3 Phill; It. 533. 

Pews cannot In; sold or let, mediately or 
immediately, by the ordinary or church- 
wardens ; nor will any custom or consider- 
ation legalize such a transaction. Ken- 
sington v. Tryer, Stevens v. Wundhouse, 1 
llugg. C. It. 318. Walter v. Gunner , lb. 
317,318. Nor can even the owner of a 
house with a pew appurtenant let the pew 
to u person not a parishioner; “ it is an 


(g) As a seat in a church mnv be pre- 
scribed for, so may priority in a seat, and 
case or prohibition lies for disturbing it. 
Carlton v. Hutton , Noy,78; Latch. 110; 
Palm. 424. The right to sit in a pew may 
lie apportioned ; aud therefore, where by 
a faculty retd ting “that A . bait applied to 
have a pew appropriated to him in the 
parish church in respect of his said dwell- 
ing-house,” a pew was granted to him and 
hi? family for ever, and the owners and 
occupiers of the said dwelling-house, and 
the dwdling-house was afterwards sub- 
divided into two ; held that the occupier of 
one of the two (constituting a very sma ll 
part of tlie original messuage) had some 
right to the pew, and in virtue thereof 
might maintain an action against a wrong- 
doer. Harris v. Dr ewe, 2 B . & Ad. 4G4. 
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church, may be claimed by faculty or prescription (h); the proof is either Proof of the 
direct by evidence of a faculty, or indirect, where it consists principally in 
showing long continued enjoyment of a pew, and repairs done, and other 
acts of ownership exercised, by the occupiers of the particular messuage in 
respect of which the right is claimed from which a faculty or prescriptive 
title may be inferred. 

A lord of a manor or owner of a messuage may prescribe for an aisle in a prcsump- 

church(i), or he may claim the right by a faculty to hold the same in respect tive evi- 
' v ~ deuce. 

abuse which cannot be maintained, for use tenant is entitled to the pew. 2 Add. H. 

cannot be made of pews as of villas or other 428. It seems there may be n faculty for 

common property.” Per Lord Stowe! 1, 1 exchanging a pew iintnemoriully appnr- 

Hagg. C. R. .121 , cited 5 B. &l C. 20. See tenant to a house, for another. 1 T. It. 

2 Add. It. 427, 8. But if a house to which 431 . A seat in a church must be claimed 

a pew is appurtenant, is let, the tenant as as appurtenant, to a house, in respect of 

a parishioner is dearly entitled to the pew. inhabitancy of the house ; it cannot be 

2 Add. It. 428. claimed in respect of land, though situate 

In Bawlree v. Dee (Palm. 46 • 2 Roll. within the parish. Pet t man v. Bridget *, 

R. 140), it is said, if the pew itself which 1 Phill. 025 ; 3 Add. (! ; Co. Lift. 121, a. 

the party has put up be broken, trespass b. ; Wood’s Ins. B. 1. e. 7. JiraJbin and 

lies, by case cited; a position relied ou Trndum's C<um 9 Popli. 140; 2 Roll. Abr. 

by the Court of 0. P. in Spooner v. 287. 280 ; Godolpli. c. 12, s. 4. Faculties 

Brewster , 3 Bing. R. 136, who there held are usually granted for us long as the par- 

trespass to he the remedy for the erasing ties continue to be inhabitants of the 

an inscription on a tombstone, as an act parish ; to which is sometimes added, 

distinct from its removal. “ and occupiers of the messuages stated.” 

A bill will not lie to be quieted in posses- 1 Add. R. 426 ; 1 Phill. 237. As a seat in 

don of a pew, though plaintiff had a decree a church inay he prescribed for, so may 

before the ordinary for it ; for the Court priority in a seat, and case or prohibition 

cannot examine whether the bishop has lies for disturbing it. 1 Ilagg. 0. R. 212. 

done right, nor will liis decree bind Ids Carlton v. Button , Noy, 78; Latch. 110, 

successors. Baker v. Child , 2 Vern. 226. 8. C. ; Palm. 424 ; Conu n v. Pym, 1 2 Coke, 

See further on this subject. Dr. P-idenux’s 105; 3 Inst. 302, S. C. reported by dif- 

Directions to Churchwardens, edited by feront names in Godb. 100, and Moor, 873. 

Mr. Tyrwhitt., in which the cases on the Gibson v. Wright, Noy’s R. 104. 108. 

subject, are collected. Dawtree v. Dee, Palm. It. 46 ; (Jro. Joe. 

(h) Title to a pew otherwise than by 604 ; 2 Roll. R. 630, S. C« ; 2 Roll. Ab. 
allotment or acquiescence of churchwar- 288,1. 10. Boothhy v. Bailey, Hob. 00; 
dens or ordinary, is either by prescription Gibs. 107. Shim brook v. Fettiplnce , 2 
as appurtenant to a house, in respect to the Mod. 283 ; 2 Add. It. 427. 

inhabitants thereof (Co. Lit. 121, a.) which ( i ) The aisles, lesser chancels, chapel 
supposes a lost faculty (1 T, R. 431), or and choirs occurring in ancient churches, 

a faculty from the ordinary. Ibid. 428. arc recognized in law as minor parts or wl- 

Wylliev.Mott, 1 Hagg. Arches, 28. And juncts of them, differing in origin or pro- 

the house need not be laid to be an ancient perties from the nave or body. The site 

house. Dawney v. Dee, Cro. Jac. 006 ; of an aisle may not originally have been 

Palm. R. 46, 8. C. For it shall be intend- the property of the church, but of the party 

ed that, at the consecration of the church, who huilfc the aisle; 1 Lev. 71 ; or may 

the patron or founder resigned the seats in have been conveyed to him in fee, by the 

the body of the church to the disposal of parson, patron or ordinary, before the rc- 

the ordinary; but such seats as are specially straining statutes of Elizabeth; 2 Roll, 

shown to tie reserved by the patron on the Abr. 288 ; 1 Inst. 44 ; unless it was part 

foundation of a church, or by the original of the public chancel, which could at no 

proprietors, of a chapel, seem an exception, time lie alienated by the lay or clerical 

Frecm. v. Bane , Skinn. 34. Lonsley v. impropriator. Clifford v. Wicks, 1 B. & 

Hayward, 1 Y. & J. 583. Ripley v. A. 498. An aisle, or a chapel adjoining a 

Water worth, 7 Ves. jun. 428. And per- church, which has, time out of mind, be- 

haps the incumbent’s pew in the chancel, longed to a particular house, and been main- 

Hall y. Elite, Roy’s R. 133. There can tained and repaired by the owner thereof, 

he no gift of a pew without a faculty. 1 T. is part of his freehold; nor can the ordinary 

R. 432, 433 ; 5 T. R. 298. Bryan v. dispose of or intermeddle with it,Hbr the 

wAwthr, 8 B. ft C. 293. Tatter sail v. law presumes that it was built by his an- 

Knight , 1 Phill. R. 237. But a faculty cestors, or those whose estate he hath, and 

appurtenant to a messuage may be trans- is thereupon particularly appropriated to 

ferred with it. 1 T. R. 431 ; and see Yard their house, Gibs. 197 ; 1 Sid. 88 ; and 

v. Ford , 2 Saund. 175. And if a house to per Lord Tenterden, 5 B. Sc A. 361. Tims 

which a pew is appurtenant is(gtf.) built, the the ordinary cannot order morning or 
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’resump- 
tive evi- 
dence. 


of his messuage within the parish, to hold the same to the use of himself and 
his family, and to bury tlieir dead in such aisle, and to sit there for the 
hearing of divine service. So an inhabitant householder may prescribe in 
right of his messuage not only for a seat in the body of the church, or may 
make title to it by a faculty granted in respect of such messuage, but also 
for a scat in the chancel ( k ). 

But it is contrary to ecclesiastical policy (in order to prevent the exclusion 
of inhabitant householders within the parish) that the right of a pew or seat 
should be enjoyed otherwise than in respect of the occupation of a messuage 
within the parish. And therefore a faculty cannot be granted for the enjoy- 
ment of a pew in respect of a messuage situate in another parish, although 
a man may prescribe in respect of a messuage situate in another parish ; 
and for the same reason such a faculty cannot be granted to the owner of a 
messuage and his heirs (/). 


evening prayer to be said in noblemen’s 
chancels, but he may In the great chancel ; 
Johns. 244 ; nor has he any power over 
seats in chapels annexed to the houses of 
noblemen, &c. 2 Hall. Ab. 288 ; and pro- 
hibition lies if he interfere. Francis v. 
Ley, Cro. Jac. 300. A scat in An aisle 
may be prescribed for by an inhabitant of 
another parish. Gibs. 108. 221. Barrow 
v. Kean, 1 Hid. 301 ; 2 Keb. 342, 8. C. ; 
for his ancestors nmv have built, and he 
bound to repair, the aisle. So a seat in an 
aisle may be claimed by nn inhabitant us 
appurtenant to a house out of tiie parish. 
Baris v. Wilts, Forrest. 14. Dawney v. 
Dee, Cro. J. 004. Palmer’s 11 46; 2 
Roll. It 139 ; 8. C. observed on arguendo, 

1 11. & A. 504. In actions on the case for 
disturbance resting on prescription for an 
aisle, it has been hold that it nets] not be 
alleged or proved that the owners were 
accustomed to repair ; for by common law 
the owners are not bound to repair aisles, 
aud so need not. show repair, or may have 
them for other reasons than repairing, as 
being founders or contributing to the build- 
ing them. Buxton v. Bateman, 1 Keble, 
370; T. Ray. 52; 8. C. Gibs. 108. But 
this decision was nfter a verdict against 
a wrong-doer, aud not against the ordinury. 
The rule was admitted to he 1 otherwise in 
prohibition ; 8. C. 1 Keble, 370. It ap- 
pears from the report of this case in 1 
Hid. 88, that the claim was for a seat in a 
quire. A quire may belong to the claim- 
ant, and may be a place where his ances- 
tors have snug requiems for their ancestors, 
Ibid. ; and see Johns. Ecc. L. 243 ; 1 Bum’s 
Reel. Law, 8 ed. 3(13, a. ('aneellus and 
Chora* are synonymous ; for the body of 
the clergy sung, or at least rehearsed, the 
breviary in the (greater) chancel ; Johns. 
243. On the other ltand, if an aisle be al- 
ways repaired at the common charge of 
the parish, the constant sitting and burying 
there without using to repair, will not 
gain any peculiar property or pre-eminence 
therein, but the ordinary may from time 
to time appoint whom he pleases to sit 
there/ Cro, Jac. 300. 


(A) Hall v, Ellis, Noy’s R. 123 ; 1 B. 

6 A . 506. But the parson, whether appro- 
priator or impropriator, as instituted rector 
of a parish, is entitled to the chief scat in 
the chancel, and this of common right in 
respect of his liability to repair it lb. 
8o>in some places, although the parson 
repairs the chancel, the vicur claims a pre- 
scriptive right of a seat for his family, and 
of giving leave to bury there, and a fee on 
such burial. Johns. 243. In London, the 
churchwardens repairing the chancel as 
well as the body of the church, equally 
dispose of the scuts in both, subject to the 
authority of the ordinary. Gibs. 223, 224 ; 
17 Vin. Ab. 401 ; PI. 7. 

(Z) Stocks v. Booth, 1 T. R. 428. For 
liis heirs mav reside out of the parish. 1 
Hagg, C. R. 321 ; 1 B. & A. 507 ; and the 
seat doth not belong to the person, but to 
the inhabitant while such. Gibs. 107. 
221. Brahin v. Tradum, Poph. R. 140; 
2' Roll. Abr. 287. Langley v. Chute, Sir 
T. Ray. 240 ; 1 T. It. 420. 432. Nor can 
a grunt of a faculty to a non-parishioner to 
hold a pew or seat be supported. 2 Add. 
427 ; 8 B. & C. 223 ; except by prescrip- 
tion. Utterly v. Whulus, 5 B. & C. 21 ; 

7 1). & It. 5(U, 8. C. Thus in an action on 
the case for disturlamce of a pew, it wus 
held that a pew in the body of a church 
mny he claimed as nppnrtenant to a house 
out of the parish, where the exercise of 
right was ancient, but its origin not shown, 
for the former owner of the house might 
have built or endowed the church, or some 
part of it, or the house, tltough not within 
the parish, according to its present hounds, 
might formerly have been within the eccle- 
siastical Hints of the church Lonsley v. 
Hayward, Exch. 1 Y. &’ J. 583. But 
this, it may be observed, was an action 
against a wrong-doer, and not a claim 
against the ordinary; the separation of 
parishes must be for all purposes, and pews 
in aisles stand on hroodly differing grounds. 
See 1 Pbill. 328. Possession however is 
but presumptive evidence of the right, even 
as against a wrong doer, although of 00 
years' continuance, if a title by faculty or 
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For the same reason a pew appurtenant to a messuage cannot be severed 
by contract (? n). 

The evidence in an action for the disturbance of a pew appurtenant to n Proof of 
messuage is different, where it is brought against a wrong-doer, from the repairs, 
evidence which is necessary when such an action is brought against the 
ordinary. As against a wrong-doer, proof of the undisturbed possession of 
the pew and of a messuage in the parish by the plaintiff, is sufficient («) to 
warrant the inference of legal title. But in the second case, where the right 
is claimed against the ordinary, the plaintiff must, it is said, either proves 
the building of the pew, or that repairs, if any have been necessary, have 


otherwise be negatived. Stocks v. Booth , 
1 T. 11. 4*28. Da vies v. Witts, Forrest. 14. 
Hut undisputed possession, even for 3(5 
years, where the pew is claimed as appur- 
tenant to a messuage, was held good pre- 
sumptive evidence of a faculty, though the 
church was rebuilt about 40 years before, 
and the churchwardens then seated the 
plaintiff in the pew, which had been pre- 
viously open, for there are strong reasons 
against their act of giving possession as a 
new gift of the pew ; viz. other persons’ 
claim to it, and the want of a faculty ; 
whereas the plaintiff claimed it by pre- 
scription, in right of his messuage, and 
probably got it in such right, at the. adjust- 
ment after rebuilding the church. Rogers 
v. Ji rooks, 1 T. R. 431, 432, note. So 
uninterrupted possession of a pew in the 
clmncol of a church for 30 years, affords 
presumption of a proscriptive right to the 
pew, in an action against a wrong-doer. 
Griffiths v. Matthews, 5 T. It. 200 ; till 
rebutted by proof that prior to that time 
tin pew had no existence, its site being 
occupied by an ojicii seat occupied by 
several persons; and that it was not built 
at the expense of the then owner of the 
messuage to which it was claimed as up- 
purtenant, but of another person. Ibid. 
Such presumption was also held to he 
rebutted (iu a suit iu the Ecclesiastical 
Court) by proof that the pew wus built 
100 years ago by the then occupier of the 
messuage, on a vacant space, by leave of 
the churchwardens. Walter v. Gunner , 
1 llagg. II. 314. 322. A decision in the 
Court of Delegates, respecting a pew, that 
it was not appurtenant to the messuage of 
A., hut that B. had no right to sit there, 
is not conclusive evidence against A. 'a 
right, in an action against B. for disturb- 
ance, founded on A.'% possession for be- 
tween 50 and 60 years siuce the pew had 
been built in right of a certain messuage. 
Cross v. Softer, 3 T. It. 639. In a similar 
action against a wrong-doer, an old entry 
in a vestry book, signed by the church- 
wardens, stating that the pew had been 
repaired by the owner of the messuage in 
respect of which the plaintiff claimed, m 
comiderat ion of his using it, was admitted 
by Lord Elleuborough as evidence showing 
the reputation of the parish on the subject, 
vo i.. ii. 


and as an official act of the churchwardens 
within the scope of their authority. Price 
v. Littlewood, 3 Camp. 288. — The best evi- 
dence on which a faculty may Ik? presumed 
against the ordinary, in either case, is, that 
the pew lias been built and repaired time 
out of mind of living persons. The pos- 
session must Ik? ancient, and going ficyoud 
memory ; though the high legal memory 
does not apply to this subject. Per Lord 
Stowell, 1 ilagg. It. 322. The original 
building of a pew by the parish is strongly 
against such a presumption; nor is build- 
ing and repairing conclusive evidence that, 
a faculty was granted, for it may be ex- 
plained by evidence of originnl permission 
by churchwardens to build it on a vacant, 
space. Ibid. 1 Phiil. 325; 2 Add. 422. 
Twenty years’ adverse possession seems to 
bar the right to a pew. 1 Phill. 328. — If 
a man claiming title by prescription to an 
aisle, chancel, &c. as his freehold, or to a 
pew or seat in tin; body of the church, or 
in an aisle, Ate. as appurtenant to a house 
in the parish, is disturbed therein by I Ik? 
parson, ordinary or churchwardens, by suit 
in spiritual court, he may have a prohibi- 
tion, if he suggest as grounds for it, that 
he or those whose estate he hath, built, or 
time out of mind repaired, and therefore 
had the sole use of such aisle, or of such 
pew or suit ; for the party has a right to a 
trial of the prescription in a temporal court. 
See 1 Burn’s Kcc. Law, 8 edit. iklfl, 7. 
Witcher v. Cheslam, 1 Wils. 17. Corrvn 
v. Pym, 12 Itep. 105. Jacob v. DalUm, 
Ld. Ray. 755. Boothhy v. Bailey, Ho- 
bart, 69. Francis v. Lee , Cro. Joe. 366. 
Day v. Beddingfuld, Noy’s 11. 104. Bux- 
ton or Butler v. ¥ at cm an, 1 Sid. 89; 
I Lev. 71 ; Sir T. Ray. 52, S. C. Crook v. 
Sampson, 2 Keb. 92. Brabin v. Tradum, 
Poph. 140; 2 Roll. Ab. 287, 288. 

(to) Walter v. Gunner, 1 Haggard, 314. 
And a covenant on the part of a tenant of 
a messuage, that he will not occupy it, in 
order that the lessor may let it severally, is 
illegal, lb. 

(n) Ashley v. Freckleton, 3 Lev. 73, 
cited 3 T. R. 040. Bunion v. Bateman , 

1 I,ev. 71 ; 1 Sid. 88. 201 ; I Keble, 370; 
Sir T. Ray. 52/ S. C. 

3 K. 
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Proof of been made at his expense j for the ordinary has primd facu> the disposal of 
repairs. t} ie fteat8 

As the freehold in the body of the church is incumbent’s, he may main- 
tain his possession against any one who unlawfully erects a pew or seat 
there ( p). Ami if a seat be illegally set up by a private person, and be 
pulled down, the materials belong to the minister, as having been uflixed to 
liis freehold ((]). 

POLICY OF INSURANCE. 

Particulars Tnrc subject embraces, 1st, the effecting of the policy (r); 2dly, the in- 
of proof. terest in the ship or goods (s); ftilly, the inception of the risk, compliance 

with warranties, &c.(f) ; 4tlily, the legality of the voyage, &c. (u) ; Stilly, 
the loss, adjustment, &<•. (.r) ; Othly, the recovery of premium (?/) ; 7thly, 
matters in defence of the action, fraud (z), breach of warranty (n), &c. ; 
lastly, the competency of witnesses (b). 

Policy lat. The Policy. — The policy must he produced properly stamped (e), and 

pruef of. proved, either by evidence of the defendant's signature, or that of his agent ; 

and in the latter ease the authority of the agent must also be proved (d), 
cither by the direct evidence of the agent, who is a competent witness for 
the purpose, or by proof of his hand-writing, and evidence that he is the 
general agent of the defendant for those purposes, or that he has been 
specially authorized in the particular instance. Tf a written authority has 
been given, it should he produced and proved (c). Proof of authority may 
also consist in showing that the defendant, lias, in other instances, recog- 
nized the authority of the agent to subscribe policies for him (/) by payment. 

(«) H las. 208. Kcnriek v. Taylor, (jc) Infra , 870. 

1 Wils. It. 080. Per Lord Coke, llrownl. (//) Infra , 885. 

A' Goldsb. 45. Pettman v. Jiritfijer , I (z) Ibid. 

Pliill. n. 010. oar*. Bradbury V. /lurch , (a) Infra , 880. 

Sir Thomas Jones, ft. Fuller v. Lane, (b) Infra, 800. 

8 Add. It. 425. Walter v. (tanner and (<*) Set* tit. Stamp. 

another , 1 Ihigg. It. ft22. And xemtde , (d) Supra , tit. Aoknt. Johnson v. 

repairs should bt* pleaded, mid mere repair- Mason , 1 lisp. O. 80. This proof, although 

lag for ftO or 40 years does not exclude, essential if required, is in practice seldom 
the ordinary. 1 Ilagg. U. ft22. I Phil!. called for. Where a policy has been ef- 

R. 084. Tiie lining and cushioning a pew fectcd by an agent of the plaintiff in the 

is not a repair iaeensisteut with the- pro- name of the plaintiff, the bringing the 

perty of the parishioners, who do not action is an adoption of the act of the 

usually make sneii repairs. 1 Pliill. U. agent. Per Abbott, L. C. J. Roach v. 

IWI. A man may relinquish Ids preserip- Vaughan , Guildhall aitt. after Triii. 182ft. 

tive title or faculty to a pew, by allowing And sec Houghton v. Bwlutnlt, 4 Camp, 

the parish to repair or rebuild, unless there 88. II rnehlebank v. Smjrue, f> V. & P. 

lie a special agreement to the contrary. 21. Court can v. Tome, 1 Camp. 4ft, 

1 Phil, li ft29. supra, 42. 

( p ) 8o a cliapelwardeii of a parochial (e) Supra, 41. Neale v. Irving, 1 Ksp. 
cliapelry, who enters the chapel and re- C. 01. 

moves pews, is liable in trespass. Jones (f) Supra, 42. The authority to effect 
v. mis, 2 Y. \ ,1. 205, and see 2 Roll. a policy may he presumed. A foreigner, 

A!i. ftftT. (Hibson v. W right, No\, 108; after purchasing a oods from Jl. at Bristol, 

10 M, 4. !). directed his agent in London to effect ail 

(g) Prii.'caux’s Directions to Church- insurance, and II., not knowing that lie hail 
wardens, hy Tyrwhitt, 120; Degge, pt. I. done no, effected nn insurance by instruc- 

c. 12; H u*. Ah. til Churchwardens, B. lions from his clerk, and it was held that 

J" rmli v. Steele, ft Phi 11m. 109, 170.525. the jury did right in presuming that the 

V' 1 Inna, 800. clerk had authority. Harlow v. Leckic, 

</ Infra, S(»7. 4 Moore, 8. Grant v. Hill, 4Tauut. 380. 

(G Infra, $ 7ft. Bell v. Jutting,} Moore, 159. 

(«) Infra, 875. 
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of losses due upon such policies, or that he has admitted the making of the 
policy in the particular instance, as by paying? money into court generally. 
Proof of subscription by an authorized agent will satisfy an allegation of 
signature by the defendant^/). 

Where a material alteration 1ms been made in a policy by consent of 
some of the underwriters, the plaintiff cannot recover against an under- 
writer who was ignorant of the alteration when it was made, although he 
afterwards assented to it ( h ). 

Although, as has been seen, the technical terms of a policy may be inter- 
preted according to their mercantile sense, yet the mere opinion of witnesses 
who have not had actual experience of the usage to that effect, is not admis- 
sible. Thus, where the terms were “ at and from L. to A., with liberty to 
cruize six weeks,” it was held that witnesses who had never known a ease 
so circumstanced could not be admitted to state their opinion that the clause 
warranted a cruizing of six w r eeks taken at intervals ( i ). 

Proof of what passed at the time of effecting the policy is inadmis- 
sible (It). 

And mercantile usage means the general usage of the whole trade in the 
place where the policy is effected, and not the particular usage of any more 
limited class of persons (/). 

J2dly. The plaintiff’s interest in the subject-matter insured (m). 


(g) Nicholson v. Croft., 2 Burr. 1 1 88. 

(//) Campbell v. Christie , 2 Stark ie’s 
(U. See the stat. 35 Geo. 3, c. 93, s. 13. 
A mere extension of tlie time of sailing 
floes not render a new stamp necessary. 
(See Kensington v. Inglis, H East, 273. 
II uhbn rd v. ,J nckson, 4 Tau ill. 1 0!). Rids- 
dale v. Sheddon, 4 ('amp. 107.) So a mis- 
take may be rectified without a fresh stamp. 
(Robinson v. Tour ay, 1 M & S. 217. Ro- 
binson v. Tobin, 1 Starkie’s C. 330.) But if 
the subject-matter of insurance be altered, 
a new stamp becomes requisite ; as where 
an insurance on ship and goods is altered 
into an insurance on siiip and outfit. (Hill 
v. Patten, 8 East, 373. French v. Patten, 
9 East, .351 ; 1 Camp. 72.) Otherwise 
where the description only is altered, the 
subject-matter remaining the same (Sam- 
tell v. London, 5 Taunt. 359; 1 Marsh, 
99) ; where the insurance was altered by 
striking out the words “ on 9liip,” and in- 
serting the words u on goods, as interest 
may appear,” the assured having really no 
interest in the ship. Where a policy was 
executed in the printed form, without any 
specific subject of insurance being inserted 
in writing, and the subject-matter was 
afterwards added in writing, and subscribed 
by some of the underwriters only, it was 
held that the assured could not recover 
on the altered contract against the under- 
writers who had not signed the altered 
Policy. Longhorn v. Cologan , 4 Taunt. 
339. See Park on Insnr. 7th edit. 4G. 
Forshaw v. Chabert , 3 B & B. 158. 

. O' Syers v. Bridge, Doug. 509. Supra , 
tit. Custom. — Parol Evidence. Lord 
Mansfield, in Camden v. Cowley, 1 W. Bl. 
417, ruled, that insurance brokers and 


others might bo examined as to the general 
understanding and opinion of persons con- 
versant in the business, although they 
knew of no particular instance, in fact, on 
which such an opinion was founded. 

(h) Weston v. Fames, 1 Taunt. 115. 

(/) And therefore the usage amongst 
underwriters who frequent Lloyd’s Coffee- 
house will not conclude persons who are 
not in the habit of resorting thither for the 
purpose of effecting insurances, (jlabay 
v. Loyd, 3 B. & C. 793. .Sec Palmar v. 
Blackburn , 1 Bing. 03. Supra , tit. Parol 
Evidence. 

(///) Sec the stat. 19 Geo. 2, c. 37, s. 1, 
which makes insurances on any ships be- 
longing to his Majesty, or any of his sub- 
jects, or any goods laden or to he laden oil 
hoard such ships, interest or no interest, 
or without, farther proof of iaterest. than 
the policy, or by way of gaming or wager- 
ing, or without benefit of salvage to the 
assurer, void. The statute does not apply 
to foreign ships. Thellusson v. Fletcher, 
Doug. 301 . Nantes v. Thompson , 2 East, 
385. Cranford v. Hunter, 8 T. R. 13. 
Upon a policy for insurance of freight by 
the shipowner, it is immaterial whether he 
carries his own goods or those of another ; 
the insurer of freight, to entitle himself 
to recover, must show, that but for the in- 
tervention of some of the perils insured 
against, some freight would have been 
earned by goods being actually shipped 
on board, or some contract for doing so. 
Flint v. Flemyng, 1 11. &, Ad. 45. Goods 
sold to a bankrupt are stopped in transitu : 
the bankrupt, after such stoppage, bus no 
property or insurable interest in the goods 
insured, and his assignees cannot support 
3 K 2 
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The same means of proving a title to a ship which existed previously to 
the passing of the Registry Acts still exist; the principal effect of those 
laws is to render further proof necessary in cases where the party relies on 
a title by transfer (w). 

The actual possession of a ship by the party in whom the interest is 
alleged to be, and acts of ownership by him, afford in this, as in other 
eases, presumptive evidence of title (o). Where the captain proved that he 
was appointed and employed by Robertson and Walker (in whom the 
interest, was alleged to he), the proof was held to be sufficient, although it 
appeared upon cross-examination that the ownership was derived to those 
persons under a bill of sale, executed by the witness as the attorney of a 
former owner; and this evidence did not induce the necessity of docu- 
mentary proof, their possession as owners being primd facie evidence of 
ownership, and sufficient in the absence of contrary proof on the other 
side (/>). And it was held that such further proof was not Tendered neces- 
sary by the evidence of registers adduced on thapnrt of the defendant, from 
which it appeared that the ship had been registered in the name of the 
witness as owner in the year 17!)l), which was previous to the time in ques- 
tion; also, that it had been registered in his name, as the owner, in the year 
1 K( )2, which was subsequent to the time in question ; these titles being per- 
fectly consistent with a title in other persons in the mean time (q). 

It is sometimes ncremiry to resort to the register, as where the party 
claims through a transfer under which lie has not had actual possession ; 
for then the hill of sale is a medium of proof essential to his title, and that 
will he of no effect unless the requisites of the Registry Acts have been 
complied with. It is a matter of prudence, although it may not. he of strict, 
necessity, to he prepared with such evidence wherever the possession has 
been of short duration, or is of an ambiguous character, and is likley to be 
encountered by contrary evidence. 

Where title is claimed by transfer upon n sale, it is not only necessary to 
produce and prove the execution of the bill of sale, and also the possession 
of the vessel by the vendors in the usual way, hut also to prove that the 
requisites of the Registry Acts (r) have been complied with. 


the action against the underwriters, Clay 
v. Harrison, 10 II. t\ C. 01). A V here the 
interest insured was described in the policy 
to he on bottomry, hut it appeared from the 
terms of the bond that the money was pay- 
able within eight days after the arrival of 
the obligor in L., held that it was a fatal 
misdescription of the bond, the plaintiff's 
claim under it not depending on the risk 
of the voyage, hut, according to the terms 
used, might he made whether the ship 
arrived or not. Si wands v. llady son, (» 
Bing. 114; and 3 M. & V. 385. The word 
4i interest,” in the 14 (ieo. 3, e. 48, s. 1, 
means pecuniary interest ; held, therefore, 
that u policy effected by a father on the 
life of liis son, not having any pecuniary 
interest in his lift* at the time of effecting 
it, was void. Halford v. Kymcr, 10 13. 
A <\ 724. 

(w) Infra , note (r). 

{a) Abbott's Law of Shipping, 72. 

(p) Robertson v. French, 4 Last, 130. 
Ami see T homos *S* others v. l'otfhy 5 Esp. 
(\ 88. Abbott’s L. S. 50, 5th edit. 


(tf) Jtohertson v. French , 4 East, 130. 
See Ld. Ellenborough’s observations in the 
case of Marsh v. Robinson, 4 Ksp. C. 00; 
in that case the plaintiff, having given such 
yrivu) Jacie evidence of ownership, the de- 
fendant proved that in 1702 the ship was 
registered in the name of J. S., another 
person ; and that it was registered in 1 802 
to the same person under a decree of the 
Court of Vice- Admiralty ; and it was held 
that this evidence being consistent with 
the title of the pluintiff in the intermediate 
time, did not. render further evidence of liis 
title necessary. See also Abbott’s L. S. 
(52, 5 th edit. Sutton v. Bush, 2 Taunt. 
302. 

(/*) By the stat. 4 G. 4, c. 41, all the for- 
mer Registry Acts were repealed. By the 
f> G. 4, c. 104, all the statutes relating to 
the customs, to the extent of 445 Acts and 
parts of Acts, were repealed ; and the whole 
mat ter, including the registry of ships, com- 
prised in 11 Acts, from c. 100 to c. 110, in- 
clusive, By this Act, however, it was con- 
sidered that the new Registry Act, 4 CL 4, 
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By the stat. 6 G. 4, c. 110, s. 43, every person shall, on reasonable request Proof of 
made to the collector of the customs, have inspection of all oaths and affi- * U 

davits made by owners or proprietors, and of registers relative to any ship ; Registry 
and copies being proved to be true copies shall be receivable in any court Acts, 
of law. 


c. 41 , was repealed ; and a new Act, 6 (1. 4, 
c. 1 It), was passed, which, with a few altera- 
tions, introduced hy the stat. 7 G. 4, c. 48, 
25,20, -7, contains the present, law. Ab- 
bott's L. S., 5th edit. 20, in which valuable 
work the important points of difference lie- 
tween the old and new provisions are pointed 
out, viz. that it is no longer necessary to re- 
cite the certificate of register in a contract 
for the sale of a ship; and that in a bill of 
sale, or other instrument intended tooperate 
us a transfer of the property, it is sufficient 
to recite the principal contents of tin* cer- 
tificate ; und a provision is introduced with 
u view to prevent the effect of certain errors 
in the recital, see. M<1. That the indorse- 
ment. is to he made hy public officers, not 
by the party transferring, sec. 37. That 
a mortgagee or trustee for the pay incut of 
debts is not to lx? deemed an owner, see. 4 5; 
nor his interest to he affected by the sub- 
sequent bankruptcy of the mortgagee or 
assignee, on the ground of reputed owner- 
ship, kit. 40. That, the specific share of 
any part-owner, which is required to he one 
or more sixty-fourth parts, must he men- 
tioned in the registry, except, in the case 
of partners in trade, whose intevsf is to be 


considered as partnership prop.rty, sec. 32, 
That only 32 jiersons shall be entitled to be 
legal owners, or tenants in common, with 
n provision for the equitable title of minors, 
legatees, creditors, &e., with a provision 
also for joint-stock companies, sec. 33. 
That more extensive powers are given for a 
registry dc novo . — By the - fat. 0 Geo. 4, 
e. J 10, s. 2, no vessel shall enjoy the pri- 
vileges of a British ship until tlie owner 
shall have caused it to be registered, ex- 
cept as to certain vessels not exceeding 
thirty tons burthen, tec.— By sec. 3, the 
form of certificate of registry is provided ; 
it is directed that an account of the shares 
of the owners shall be endorsed upon the 
certificate. — By sec. 31, when any ship 
shall, after registry, be sold, the same shall 
he transferred by hill of sale or other in- 
strument in writing, containing a recital 
of the certificate of registry of such ship, 
or the principal contents, otherwise such 
transfer shall not be valid or effectual for 
any purpose whatsoever; provided that no 
bill of sale shall be void by reason of any 
error in such recital, or by the recital of 
any former certificate of registry, instead 
of the existing certificate, provided the 
lii' °* the sllI P he sufficiently proved 
thereby —By sec. 37, no bill of sale shall 
* ecrtual until it shall have been pro- 
duced to t,je comptroller or collector of 
the port where such vessel is registered, 
or to the comptroller or collector of such 
oiler i»ort at which she is about to lit 


registered dc novo, or until such collector 
or comptroller shall have entered in the 
hook of registry or intended registry, the 
name, residence anti description of the 
vendor or mortgagor, or of each, if more 
than one, and the date of the bill of sale 
or other instrument, mid the production 
of it ; and if not to be registered dc. noro , 
the collector or comptroller of the. port 
where such ship is registered, is required 
to indorse the said particulars of such bill 
of sale or other instrument, or the certifi- 
cate of registry of the said ship, according 
to the form prescribed in tlie statute, and 
forthwith give notice to the commissioners 
of customs. And in case the collector or 
comptroller shall be directed so to do, and 
the bill of sale or other instrument shall he 
produced to him for that purpose, the said 
collector or comptroller is required to cer- 
tify, hy indorsement upon the said hill of 
sule or other instrument, Hint the parti- 
culars above recited have been so registered 
and indorsed. But such entry in the hook 
of intended registry shall not he made, 
until all the requisites of law for the imme- 
diate register of the ship or vessel in sue It 
book have, been complied with, nor shall 
such entry be. valid or certified on the hill 
of sale until the registry dc novo of the 
ship or vessel shall have been duly made, 
and the certificate thereof granted ; <i G. 4, 
c. 1 10, s. 37, and 7 G. 4, e. 48, s. 26.— By 
sec. 3, after the particulars of the vessel 
to he transferred shall have been so entered, 
in the book of regist ry, tlie said bill of sale 
or other instrument shall he valid and 
effectual to pass the property, aguinst all 
except Buell purchasers and mortgagees 
who shall first procure the certificate to he 
indorsed as aforesaid. — By sec. 44, pro- 
vision is made for registry de novo in cer- 
tain cast?s where the instrument giving 
power to sell, or the bill of sale, cannot he 
produced, on security given to produce a 
legal power, or abide the claims of the 
absent owner. — Sec. 45 provides that in tlie 
case of a transfer by way of mortgage, the 
register shall state the fact, and the mort- 
gagee shall not be deemed the owner ex- 
cept for the purpose of making the ship 
available as a security for tlie debt by way 
of sale, tec. — See also s. 4(5, as to the pro- 
visions in favour of a mortgagee, in case 
of the bankruptcy of owner. — A recital of 
the certificate of registry is not now neces- 
sary to the validity of an executory con- 
tract or transfer of pro[x?rty, as was re- 
quired by the stat. 34 G. 3, c. 08, s. 14. 
JSor is an indorsement of such a contract 
on the certificate now required, as was 
held to be necessary under that statute. 
Abbott on Shipping, 5tli edit 50. Alor- 
3 K 3 
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Proof of The objects of the Registry Acts were aliene from those of evidence (s). 

interest in ^ register is frequently essential to the communication of a title, and the 

Registry want of it is in many instances conclusive to disprove a title, lmt in other 

Acts. respects the instrument is a mere private document, and it has no operation 

as evidence hut that which it derives from the general principles of evidence, 
proof of a registry of a ship in the name of one or more persons is no 
evidence for them to prove any interest in tlicin(/), for it amounts to nothing 
more than their declarations (u). 

In the ease of Piria v. Anderson (x), the register alone was produced, and 
was held to be insufficient to prove the ownership of the parties. It was not 
proved that the parties lmd made an affidavit for the purpose; but such 
further proof would not, as it seems, have varied the ease, for the evidence 
would still have rested in the mere assertion (although upon oath) of the 
parties themselves. Neither is the register in itself evidence to charge a 
man as part-owner, without evidence that it was made by bis authority, or 
that lie afterwards assented to it and adopted it (y). But although a register 
he no evidence to prove a transfer by sale, it is frequently conclusive to 
•neyative a transfer by sale. 

Where the interest was alleged to he in four, but two only were mentioned 
us owners in the register, it was held that the action could not he maintained, 
although in fact they were all partners in trade, and had paid jointly for the 
ship(r). Where the defendant, who was sued as part-owner, for repairs 
done to a ship, relied on a previous transfer of his share, and proved a bill 
of sale of that share to a third person, in which it appeared that the cer- 
tificate was not truly recited, it was held that no interest passed, and that 
the defendant was still liable (a). 

timer v. Fleming, 4 B. & C. I 20. By the one of those persons, and being also master, 

present. Act, it is suflicicnt to recite in a lmd given instructions for preparing the 

bill of sail! the principal contents of the braid in the names of those three persons, 
certificate of registry, in order to prevent («) Ibid. And in Flower v. Young , 3 
the inconvenience which resulted from inis- Camp. 240, the register was held to be no 

takes in the recital. XV ester dell v. Pale, evidence for tlie defendant, in an action for 

7 T. K. 000. But under the former Acts, stores supplied for the use of a ship, in 

u mistuke apparent on the face of the in- order to prove a plea, in abatement for the 

strument was held not to vitiate it. Rol- non-joinder of co-defendants, in order to 
lesion v. Smith , 4 T. R. 401. Under the show that those others were part-owners, 
former Acts, questions frequently arose ns ( x ) 4 Taunt. 052. 

to the time when a hill of sale should take (?/) Tinkler v. Walpole , 14 East, 226. 

effect, to the exclusion of intermediate The defendant was charged as part-owner 
acts and consequences. Abbott’s L. S. 51. of the Walpole. East lndiaman, for stores 

Moss v. Charnock, 2 East, 000. Moss v. supplied to the ship. The plaintiffs proved 

Mills , 5 East, 144. Heath v. Hubbard , the execution of a bill of sale to the defend- 

4 East, 110. Richardson v. Campbell, ant, by the assignees of a bankrupt, of a 

5 B. & A. 100. Hodgson v. Brown, 2 B. share of the ship, and a register, purporting 

6 A. 427. Palmer v. Moron , 2 M. & 8. to lie made on the oath of a third person, 

43. The indorsement is now to be made that, he and others, including the defeud- 

liofc by the party but by a public officer. ant, were the owners. See also Mac Her 

(*) The general object of the provisions v. Humble , 16 East, 169. Abbott’s L. S., 

thus briefly alluded to, was to restrict the 05, 5th edit. 

commercial privileges formerly enjoyed by (z) Camden v. Anderson, 5 T. R. 709. 

British owners of ships, wherever built, to {a) Wester dell v. Bale, 7 T. R. 306. On 

British owners of ships built witliiu the the other hand, the evidence of a registry 
dominions of Ids Majesty. properly effected is conclusive. See Dow- 

( t ) Pirie v. Anderson, 4 Taunt. 65 2. son v. Leake , 1 D. & R. 52., where it was 

The affidavit on which the registry was held that a joint-owner of a ship, who had 

made wus not produced ; the register pur- parted with his interest to the other joint- 

ported to have been made on the oaths of owner, but where the ship continued to he 

the parties in whom the interest was al- registered in their joint names as a colia* 

loged to he. On the objection being taken, tend security, was liable for repairs, al- 

c vidcnce was adduced that Corn foot was though he never interfered in the concerns 
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Where a ship was purchased in a foreign country, -a copy of a bill of sale, 
issued by a public officer, authorized by law to authenticate the original, 
and to make copies, was admitted as evidence of the fact (/>). 

Where the interest is in goods, it may be proved by evidence of possession 
of the goods by the assured, or his agent, and by acts of dominion and owner- 
ship. 

The ownership is also evidenced by bills of sale, bills of parrels, ! 1 ^ 
lading, custom-house clearances, &<*. ; and such documentary evidence 
tli is nature as can be procured ought to be produced in proof of the interest 
as alleged. 

Where goods have been ordered by the assured, a delivery to an agent, 
or on board a ship, according to the directions of the latter, is a delivery to 
liiin (c). 

The production of a bill of parcels from the seller abroad, with the receipt 
to it, and proof of his handwriting, has been held to be sufficient proof of 
the interest of the assured (d). 

Where a cargo has been consigned to the assured, the production of the 
bill of holing (e) , with the testimony of the master that he received the 
goods on hoard, is sufficient evidence of interest (f ) ; but if the master 
be not called, it is necessary to prove that the goods specified in the bill 
of lading were received on hoard. When? the master is dead, the proof of 
his signature to a bill of lading, for the delivery of goods to the consignee 
is evidence of an insurable interest of the latter in the goods ( g ). Where in 
such a case the master, who had signed the bill, had made a memorandum 
upon it, that the content* of the boxes on board were unknown, it was held 
that the document did not prove an interest in the consignee (h). The 
nature of a bill of lading, and its legal operation in transferring property, 
bits already been adverted to(£). If the bill direct a delivery to the con- 
signee or his assigns, or to order or asssigns, and be indorsed specially to u 
third person by name, or be indorsed generally, and be delivered to a third 
person, the property passes to the indorser or holder (A). And where the 
delivery is to he made to a consignee byname, the property is conveyed by 
a bona fide indorsement and delivery of the bill of lading by that consignee, 
where it is intended so to operate, in the same manner as by a direct de- 
livery of the goods themselves (I). So an indorsement of the bill of lading, 


of the vessel. Owners are liable for such 
repairs as a prudent owner would deem to 
be necessary. Webster v. Seekamp , 4 B. 
& A. 352. 

(b) Woodward v. Larking , 3 Esp. C. 
286. 

(e) Supra , tit. Bill op Lading. 

(d) Russel v. Boehm, Str. 1127. 

(<?) Vide supra, tit. Bill op Lading. 
By the stat. 5 G. 4, c. 94, 8, 2, any per- 
son entrusted with and in possession of any 
bill of lading, or warrant or order for the 
delivery of goods, shall he deemed and 
taken to be the true owner of the goods, or 
any deposit or pledge, provided there be 
no notice by the documents themselves, 
that the person intrusted as aforesaid was 
not the real owner. Bills of lading for 
goods carried coastwise require no stamp. 
( Scotland v. Wilson. 5 Taunt. 533). Vide 
infra, tit. Stamp. 


(f) Per Ld. Kenyon, AP Andrew v. 
Bell , 1 Esp. C. 373. 

(g) lladdow v. Parry , 3 Taunt 305 ; 
supra , tit. Bill op Lading. 

(h) Haddmo v. Parry , 3 Taunt. 303. 

(*) See Abbott’s Law of Shipping, 392, 

where the nature and effect of these instru- 
ments is described. See also above, tit. 
Bill op Lading. 

(A) Supra , tit. Bill op Lading. The 
property passes, by the indorsement and 
delivery of the bill of lading by the con- 
signee, for a valuable consideration and 
without collusion, although the indorsee 
knew that the consignor had taken the 
consignee’s acceptances, not yet due, in 
payment. Camming v. Proton, 9 East, 
506. 

( l ) Per Ld. Ellenborough in Newsom r. 
Thornton , 6 East, 41, as where a factor is 
entrusted to sell goods shipped by him, 
3 K 4 
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Interest in and delivery of it by a factor entrusted to sell the goods, to a third person, 
good*. whom lie 1ms sold them, conveys the interest to the latter (m). Where 

the interest has vested by an indorsement and delivery of the bill of lading, 
the indorsement must be proved. 

The shipment of particular goods on board the ship maybe proved by 
the master or any other person acquainted with the fact of delivery. 

A bill of lading, signed by a deceased master of a ship, is evidence to 
prove the shipment of the goods specified in the bill of lading, as well as 
the interest of the consignee (»). A copy of an official report of the cargo 
of a ship, made under legislative authority by an officer of the customs, in 
whoso custody the original is lodged, is, it seems, evidence to prove the 
shipment of the goods which it specifies (o). 

In an action on a policy on freight, the assured must shew that some 
freight would have been earned, either by proving goods to have been put 
on board, or some contract of freight (p). 

Variance. A variance in the proof of the interest from the averment will be fatal. 

It is material that a disclosure of the true interest meant to be covered 
by the policy should be made, not only in order to apprize the underwriter 
vdwse case lie is to meet, ( #y ), hut as a matter of public policy and conveni- 
ence^). Thus joint owners who have insured for their joint use, and on 
their joint account, cannot recover on a count in the policy, alleging the 
interest, to be in one only (*). 

But it is sufficient to show that the party was interested when the 
risk commenced, although he was not interested when the policy was 
effected (f). * 

Where a policy, in the usual form, alleged the interest to be in Schroedcr , 
who was interested at the time, it was held to be sufficient to prove an 
adoption of the policy by Schroedcr , by a letter by him to the plaintiff, who 
had effected the insurance, written after the loss (a). 


which by the bill of lading are to he de- 
livered to order, or to assigns, and the 
factor indorses the bill of lading and de- 
livers it to a third person. 

(m) (5 East, 41. Wright v. Campbell , 
4 Burr. 8047. By the late stilt. 0 Geo. 4, 
c. 04, s. 8, one entrusted with a bill of 
lading is competent to transfer the pro- 
perty to which it relates, either by way of 
sale or deposit, provided the party to whom 
it. is conveyed have no knowledge, by the 
document or otherwise, that he is not the 
actual and lamhjide holder. See Fletcher 
v. Heath, 7 B. & C. 517. 

(») Uaddow v. Parry, 3 Taunt, 305. 
Vide supra , tit. Bill op La-Uincj. 

(o) Johnson v. Ward, 0 Ksp. 0. 47, 8. 

(p) Flint v. Fleming , 1 B. & Ad. 48. 

(</) In this, as in other actions on con- 
tracts, it is essential that the names of the 
contracting parties should be disclosed by 
tin* declaration, in order to apprize the de- 
fendant whose case he is to meet, what 
admissions or declarations he may give in 
evidence, and in order that he may be en- 
abled to object to a party’s giving evidence 
ns a witness against him, or sitting upon 
the jury. Sec 5 Taunt. 108. 

(r) Per Lord Ellenboruugh, in giving 


judgment in Bell v. Amlcy, 16 East, 141. 
Ami see the observations there made on the 
case of Page v. Fry, 8 B. & P. 240, where 
the objection was that A. and B. the pur- 
chasers of goods, admitted C. to a share 
in the concern ; and the case was argued 
on the mere question, whether A . and B. 
were properly averred to be interested, 
without reference to the averment that the 
policy was made for their use and on their 
account. See the case of Hiscox v. Barrett, 
cor. Lee, C. J. Guildhall, Dec. 1747, cited 
10 East, 142. See also Cohen v. Hannan i f 
6 Taunt. 101. Caruthcrs v. Sheddon, 0 
Taunt. 14. P orchard v. Whitmore , 2 D. 
& P. 150, n. ' 

W Belly. Amlcy, 16 East, 141. 

(0 Bhind v. Wilkinson, 2 Taunt. 237 : 
6 Taunt. 465. 

(u) Hagedom v. Oliverson, 2 M. & S. 
485. And Bee Lucena v. Crawford , 2 N. 
R. 269. Bouth v. Thompson, 13 East, 
27 4. And the stat. 28 Geo. 3, c. 56, which 
requires persons effecting insurances to 
insert in the policy the name either of the 
consignor or consignee, or of the person 
who shall receive, or of the person who 
shall give, the order for such insurance. 
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3dly. Where the insurance is on a particular voyage, it is necessary to inception 
prove an inception of the identical voyage (x). This may be done by the of risk, 
testimony of the master or other officer acquainted with the circumstances, 
or where the ship and crew have been lost, by means of written directions, 
or copies of them, transmitted to the master, by acts done by him, licenses, 
charter-parties, entries, clearances, convoy-bonds, &c. preparatory to the 
departure of the vessel, and which indicate her destination (y). 

If a ship insured for one voyage sail upon another, the policy will be Intention, 
discharged, although the loss happen before the ship has reached the divid- Issuable, 
ing point (z). An insurance was effected on a ship from Maryland to 
Cadiz. The ship was cleared for Falmouth, and a bond was given that all 
the enumerated goods should be landed in Britain, and all the other goods 
in the British dominions. An affidavit of the owner stated that the vessel 
was hound for Falmouth, the bills of lading were to Falmouth and a 
market. The place were the vessel was captured was in the course from 
Maryland to Cadiz and Falmouth. Lord Mansfield informed the jury, that 
if they were of opinion that the voyage intended was to Cadiz, they ought 
to find for the plaintiff’, otherwise for the defendant. The jury found for 
the defendant, and the Court held that the verdict was well founded. It 
is otherwise where the ship sails on the intended voyage, and a deviation is 
afterwards intended, which is not carried into effect (a). And where the 
termini of the intended voyage are the same with those described in the 
policy, although an intermediate voyage is contemplated, the voyage is to 
he considered as the same until the deviation be actually commenced ( b ). 

Where the insurance was on a eliij> at and frdfih Portsmouth to Quebec, 
and the evidence was, that the ship was seen in Stokes Bay, going out with 
other ships for Spithead, ard that she had not afterwards been heard of, it 
was held, that even if the loss had happened at Portsmouth, some evidence 
would have been necessary to show that she was at Portsmouth on the 
voyage insured, and that the loss having happened in the course of the 
voyage, evidence was necessary to show that she was in the course of the 
insured voyage (c) ; such an intention may be presumed from the particular 
destination specified in the charter-party (d), or from the convoy-bond exe- 
cuted at the Custom-house, on which the ship’s destination is written, 
according to the usual course of office (c), although it does not appear that 
uny official act has been done upon it (jf), or from a license granted for the 
particular voyage (g). 


(x) Foster v. Inncs, Ry. & M. 336. 

(y) Sec Cohen v. Hinckly , 2 Camp. 51 
So proof of a convoy for a particular port 
signed by the captain, with the othe 
papers in evidence to the same point. Hi 
So of a license for the port mentioned in thi 
policy. Marshall v. Parker , 2 Camp. 69. 

(z) Wooldridge v. Boydell> Doug. 16 
nee also Marsden v. Reid, 3 East, 572 
ln tl,e lat ter case, Ld. Ellenborough is re 
ported to have said, that the party wh< 
disputes the intention must show it In 
mdenec ; it seems, however, that in gene 

Ptetetiff is bound to show an incep- 
Voya ? e * Ubert y to call at an) 
i e ^j^jrd Islands to discharge, ex- 
c an^e, or take on board all or anv part <>: 

le cargo, without being deemed a devia- 
tion, docs not warrant a calling there tc 


obtain information as to the state of the 
market with reference to a new voyage. 
Hammond v. Reid , 4 B. & A. 72. ‘ Sec 
also Solly v. Whitmore , 6 B. & A. 45. 
Rucker v. Allnutt , 15 East, 278. Long- 
horn v. Allnutt , 4 Taunt. 511. Warrc v. 
Miller, 4 B. & C. 538. 

(a) Foster v.Wilmer, 2 Sir. 1249. Car- 
ter v. Royal Exchange Assurance Com- 
pany , cited Ibid. 

( h ) Hare v. Travis , 7 B. & C. 14. And 
see Keioly v. Ryan , 2 H. B. 343. 

(c) Cohen, v. Hinckley , 2 Camp. 51. 

(d) Per Ld. Ellenborough, 2 Camp. 52. 
And see Coster v. Innes , 1 Ry. Sc M. 335. 

(e) Cohen v. Hinckley , 2 Camp. 51. 

(f) Ibid. 

(O) Marshall v. Parker , 2 Camp. 69. 
And see Ttcemlow v. Osmin, 2 Camp. 85. 
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POLICY OP INSURANCE : 


Inception 
of risk. 
Intention* 


Sailing, &c. 


Warranty. 


A policy on a ship at or from a place attaches during her stay and be* 
fore she sails (//). 

Where a deviation is justified on the ground of necessity, it must be 
shown that nothing more was done than the occasion required (i). 

A policy was effected on goods at and from Mogadore, &c., and the decla- 
ration averred that after the loading of the goods, the ship set sail on a day 
specified, with the goods on board, on her intended voyage, And that whilst, 
the ship was in the course of her voyage, they were destroyed by perils of 
the seas. The truth was, that before the ship had received half her cargo 
on board, she was driven from her moorings by stress of weather, and lost, 
and the Court held that the averment was not proved ; for the policy em- 
bracing losses at Mogadore , as well as those which might occur on the voyage, 
the two cases demanded very different consideration, and ought to be very 
differently alleged (A). 

It is immaterial whether a warranty be written in the margin or in the 
body of the policy (/). 

Where the. ship is warranted to sail on a particular day, or before or after 
a particular day, the plaintiff must prove his compliance with the terms (m). 
In this, anil in all other cases of warranty, the very object of the parties is 
to preclude all question whether the terms have been substantially complied 
with ; they must be complied with literally («). Where the policy was 
made on a ship, at and from Jamaica to London, warranted to sail on or 
before the 20th of July, and the declaration alleged that she would have 
sailed on that day if she had not been restrained by the orders and com- 
mand of the governor of Jhmnicn, and detained beyond that day ; it was 
held, that the warranty being absolute and express, must be complied 
with (o'), 

A sailing before the vessel has got her clearances, and is equipped for the 
voyage, is not within the warranty (/>). 


(h) Palmer v. Marshall , 8 Bing. 70. 
Secus, where the insurance is on freight, 
in which case the risk does not attach till 
the ship is at the place, in a condition to 
take in her cargo. Williamson v. lams, 
lb. 81 (w) ; 1 Mo. & R. 88. 

(i) Lavab re v. Walter, Dong. 284. 
Thompson v. Taylor, (I T. R. 481k Horn- 
castle v. Stuart , 7 East, 400. Bartlett 
v. Pent l and, 10 II. & C. 7(H). 

(h) Abithol v. Bristow, 0 Tuunt. 404. 
Whilst the ship is on her voyage home, sin; 
must be fully rigged, victualled, manned 
and equipped, but whilst at Mogadore she 
need have no other men on hoard than such 
ns arc sufficient to prevent accidents. 

(l) Bean v. St apart, 1 Doug. 11. Be 
Hahn v. Hartley , 1 T. R. 343. But a 
memorandum written on a separate piece 
of paper und inclosed in the policy, cannot 
he regarded as a warranty. Pnwsvn v. 
Banwnlt, 1 Dong. 12. A warranty may 
he waived by a memorandum on the policy, 
without a new stamp. Hubbard v. Jack’ 
son, 4 Tuuut. 174. 

(m) See Park on Insurance, 483, se- 
quent, and the cases there cited. Hare v. 
Whit more, Cowp. 784 ; 7 T. R. 710 ; 3 B. 
& P. 516. Upou a warranty to sail on or 


before a stated day, it was held to be in- 
tended that the ship should be on her voy- 
age on that day, and therefore that the 
warranty was not complied with by the 
fact, of her being ready to sail, and only 
prevented from stress of weather from un- 
mooring. Nelson v. Salvador , 1 M. & 
M. C. 300. 

(w) See the observations of Ld. Mans- 
field, C. J., and AshurBt and Buller, Js., in 
Be llahn v. Hartley, 1 T. It. 343; 2 
Sauud. 200, c.. (n). Paw son v. Watson, 
Cowp. 785. And see Weir v. Aberdeen , 

2 B. k A. 320. 

(o) Hare v. Whitmore, Cowp, 784. A 
warranty to sail is satisfied by breaking 
ground and getting under weigh. Moir v. 
Royal Exchange Assurance Company, 

3 M. & 8. 401 ; 6 Taunt. 241. Unless the 
vessel be unmoored, the warranty to sail 
is not complied with. Nelson v. Salvador , 
M. & M. 300. 

(p) RUhdale v. Newnham, 3 M. & 8. 
450. N either is a sailing without her crew 
on board, although the remainder are en- 
gaged and ready to sail. Graham v. 
Batras, 5 B. & Ad. 1011. See further, 
Cockram v. Fisher, 1 C, M. & R. 800. 
Thellnson v. Ferguson, 1 Doug. 361. 
Bond v. Nutt, Cowp. 001, 
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Where non-compliance with a warranty would have involved a breach of Warranty, 
the law, performance was Held to be presumable ( q ). 

The official letter of the commander of a convoy, or log book of a man of Official 
war, is admissible in evidence, to prove a compliance with a warranty in documents, 
sailing with convoy (r). 

Evidence that the ship when she was free from danger carried a neutral 
Hag, and that the captain addressed himself to the counsul of that nation 
in a foreign port, is prinul fade sufficient to prove that the vessel was 
neutral (a) ; and proof that at the time of capture the ship’s papers were 
thrown overboard, is evidence to the contrary (£). 

Where the declaration avers that the ship sailed after the making the 
policy, although it appear that in fact she sailed before, the variance will 
not be material (m). 

4thly. Where a license is necessary (?>) in order to legalize a voyage Legality, j 
which would otherwise be illegal, such license should, if it be in existence, License, 
be produced and proved, and shown to apply to the voyage in question (x). 

And when a license is granted but upon condition, performance of the con- 
dition must be also proved (y). 

(q) Thornton v. Lane , 4 Camp. 31. monopoly in the East India trade is granted 

(r) Watson v. King, 4 Camp. 275. to the East India Company. And conse- 

jr Israeli v. Jowett, 1 Esp. C. 427. quently, as a trading to that country in 

i» A rchangelo v. Thompson , 2 Camp. contravention of that Act is illegal, policies 
{120. To prove the ship to be a Dane, the on ships engaged in such trading are void, 

evidence was, that the captain, when at Camden v. Andtrson, 0 T. R. 723; 1 B. 

Trieste, addressed himself to the Danish 6c P. 272. As it is illegal to trade to an 

consul there ; that when lie left that port enemy’s cqpntry without the King’s license, 

lie carried Danish colours, and that when the law will not enforce a contract of assu- 

ho was brought into Venice he hud still the ranee made in order to protect such a trade, 

same colours, with the French Hag flying Potts v. lidl, 8 T. 11. 548. But the Crown, 

over them. with a view to state policy and the advan- 

Bost, Seijcant, contended that the acts tage of the public, may license a trading 

of t lie captain were no evidence to show to with an enemy’s country, which would 

whut country the ship belonged, lie might otherwise he illegal, and such a trading 

have various reasons for passing as a Dane, being under the circumstances legal, it 

although l»e belonged to one of the bclligc- follows as a consequence that it may be 

rent powers. Therefore some documents protected, like any other legal interest, by 

should be produced, <’i some witness called, a contract of assurance. Usparicha v. 

to prove that the warranty had been com- Noble, 13 EaHt, 332. Where the prohi- 

plied with. bition is founded merely on the law of a 

Lord Ellenborough : — I think the acts of foreign state, the insurance will be valid, 

the captain are prhnh facie evidence for for one nation does not take notice of the 

the owner of the goods, to show to what revenue laws of another. Plauch v. 

nation the ship belonged. The circuin- Fletcher, Doug. 250. An alien resident in 

stance of the ship carrying Danish colours an enemy’s country, may enforce an insu- 

witun she was captured would have very ranee on goods to be delivered at a friendly 

little weight, as in the moment of danger or neutral port. Bromley v. Heteltinc , 

any strange flag might be hoisted for the 1 Cowp. 75. 

purpose of deception ; but from the captain ( x) Barlow v. M ( Intosh, 12 East, 31 1. 

Laving carried Danish colours when he ( y ) A condition that the merchant-ex* 

sailed securely from the port of Trieste, porter shall give security, is not satisfied by 
and having there addressed himself to the a security given by his vendee. Camelo v. 

Danish consul, and conducted himself as Britt an, 1 B. & A. 184. A license by the 
the master of a Danish ship would have Governor-general of India, for a “ voyage 
done, I conceive there is fair ground for from Calcutta in ballast to Canton, to take 

the jury to infer that the ship really was on board tea, and to deliver on shore at 

Danish, according to the warranty. Calcutta, or on shore in and at any inter* 

(0 Bernardo v. Motteux , Doug. 575, mediate port or ports in the course of the 

per Duller, J . said voyage f held not to legalise a deli- 

(w) Peppin v. Solomons , 5 T. R. 406. very at the Cape, for it is not an intermediate 
(r) At common law, a license to trade port within the meaning of the license nor 

with an enemy could not be granted but intention of the company, nor in fact 

under the great seal. See the stat. 48 G. 3, within the limits of the East India Com- 

c. 126. By the st. 0 &c 10 W. 3, s. 44, a pany’s charter, by which a license might 
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Where the original is in existence, it ought to be produced, as being the 
best evidence. If it has been lost, after evidence of the loss, proof should 
be given of an examined copy of the order in the council-book, and of the 
license remaining in the secretary of state’s office (r). Where a license 
granted under the king’s sign manual lias been lost, evidence should be 
given of an examined copy of it from the proper register (a). 

Where a license, granted by the governor of a foreign colony, has been 
lost, parol evidence of its contents is admissible (b). Where a license 
to import certain specified articles had been burnt at the Custom-house, 
after proof that the Custom-house would not permit an entry to be 
made without an indorsement of the time of clearance upon it, in con- 
formity with the order in council, it was presumed that such an in- 
dorsement had been made upon it (c). Where the insured vessel was 
warranted to carry a French license, it was held to be insufficient to show 
that the captain, before the ship sailed from Dantzic, received a document, 
purporting to be a French license, without showing that lie received it from 
some person in authority under the French government; but proof that 
after the arrival of the vessel at Bordeaux she remained there a month after 
the inspection of the French license and other documents, by the officers of 
the French government, was held to afford primd facie, evidence that the 
document was genuine ( d ). 

Where a license had been granted to A. and B. by name, for permitting 
vessels bearing any flag to import certain specified articles, it was held to be 
sufficient in proof to show that the license had been applied to the ship and 
voyage in question, without further connecting the plaintiff with A. and B . 
to whom the license hud been granted (e). 

Stilly. Whether the loss proved satisfy the averment is of course a question 
for the Court. The pTOof must correspond in substance with the averments. 
An allegation that a ship was lost in the course of her voyage ( f ), is not 
supported by evidence that before her cargo was completed she w r as driven 
from her moorings by bad weather, and lost ; for such an allegation, would 
tend to mislead an underwriter in making liis inquiries as to the real state 
of the fnet9 (</). But where it was averred that the ship sailed after the 


have been granted. Baltton r. Bird , 
1 Knapp, 121. 

(z) Eyre v. Palsgrave , 2 Camp. 60f>. 
Jlhind v. Wilkinson, 2 Taunt. 2117 ; that 
was under the stat. 48 Geo. 8, c. 120. 

(a) Rhind v, Wilkinson , 2 Taunt. 207, 
as to licenses in time of war. 

(k) Kensington v. Ing1is } 8 East, 270. 

( c ) Butler v. AUnutt , 1 Starkie’s C. 

222 . 

(//) JSverth v. Tunno , 1 Starkie’s C. 
•508. On proof that goods which could 
not be exported without a license were 
entered for exportation at the Custom- 
house, it was presumed that a license had 
been obtained. See Van Omeron v. 
Dounck, 2 Camp. C. 44 
(<) Butler v. Allnutt , 1 Starkie’s C. 
222. Sec Robinson v. Morris, 6 Taunt. 
720 

(/) Policy on the ship until 24 hours 
after she had been moored in good safety 
at London, and upon the goods until the 


same were there discharged ; the captain 
received orders to take her into the King’s 
dock at Deptford, and on the 18th of Fe- 
bruary he arrived at the dock-gates, but 
was informed that no orders had been re- 
ceived to admit him, and that at all events 
the ship could not then be admitted on 
account of the ice in the river, &c. ; she 
remained there at her moorings until the 
20th, when the ice began to clear, and an 
order having been received for admitting 
her on the 21st, on the 27th she was cast 
off from her moorings, but by the breaking 
of a rope went on shore and was totally 
lost. Held that the place where she had 
laid could not be deemed her place of des- 
tination ; and the jury having found that 
her remaining at her moorings from the 
18 th to the 27 th arose from the state of 
the river, and no improper delay, the un- 
derwriters were liable for the loss. Samuel 
v. R . Ex. A st. Co., 8 B. & C. 119. 

(</) Abitbol v. Bristow, 6 Taunt. 464. 
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making of the policy, when in fact she sailed before, the variance was held 
to be immaterial (/*). It is a general rule that, the loss must be a direct and 
immediate consequence of the peril insured against and averred upon the 
Tecord, and not a remote consequence (i). Thus in the case of an insurance 
against the perils of the seas, every accident which happens by the violence 
of the wind or waves, by thunder und lightning, by driving against rocks, 
by the stranding of the ship, may be considered to be a loss within the 
meaning of the policy ( k ) ; but if a ship be driven by stress of weather on 
an enemy’s coast, and he there captured, it is a loss by capture, and not. by 
perils of the seas (/)• To constitute a stranding (m), it is essential that the 


(h) Peppin v. Solomon , 5 T. It. 49G. 

(i) 5 M. & S. 430, per Ld. Ellenbo- 
rougli. Park on Insurance, 97. 102. 202. 
An averment of seizure by enemies unknown 
is not supported by proof of a seizure by the 
government of the country, on the ground 
of illegal importation. Matt hie v. Potts, 
ft 1). & P. 23. There are many subjects of 
insurance, such, for instance, as mercantile 
profits, which though they may by possi- 
bility be lost by other than the perils of 
the sea, yet if they be actually lost by such 
perils it is sufficient. Truseott v. Christie, 
2 Ik & B. 320: per Richardson, J. ib. ; 
find per I^wrence, J., Thompson v. Tay- 
lor, ft T. R. 483. A plaintiff may recover 
in respect of loss of passage-money, al- 
though at the time of the contract the 
alterations of the vessel for carrying the 
number of passengers had not been com- 
pleted. Truscott v. Christie, 2 B. & B. 
220. Horneastlc v. Stuart, / East, 400. 

(h) Park, 102. 1 Show. 323. Where a 
merchant ship was by mistake taken in tow 
by a British ship of war, and thereby ex- 
posed to a tempestuous sea, which injured 
goods on hoard her, it was held to be a loss 
by perils of the sea ; bat semble , it might 
have been alleged t.»* be a loss by capture. 
Hagedom v. Whitmore, 1 Starkie’sC. 157. 
An underwriter is liable for a loss sustained 
immediately from the perils of the sea, 
hut remotely from the negligence the 
master and mariners. Walker v. Maitland, 

B. & A. 171. And see Busk v. lloyal 
Exchange Assurance Company, 2B. & A. 
73. So to a loss occasioned by one vessel 
rnnning foul of another by misfortune, Bul- 
ler v. Fisher , 3 Esp. C. 57 ; or by one ship 
being run down by another ship through 
gross negligence, Smith v. Scott, 4 Taunt. 
12ft. So of a loss by the barratry of the 
master, Hcyman v. Parish, 2 Camp. 149 ; 
so where the ship was stranded on a shoal 
within a few miles of tiie port of destina- 
tion, and being unable to proceed, the goods 
were seized by the governor and confis- 
cated, Hahn\. Corbet, 2 Bing. 205. And 
see Bondrett ▼. Hentig, Holt’s C. 149. 
And see further Fletcher v. Inglis, 2 B.& 
Shore v * Befall, 7 B. & C. 

* j ft’) > Phillips v. Headlam, 2 B. Sc 
Ad. 380. Death of cattle by rolling of 
the ship is a loss by perils of the sea. 
Lawrence v. Aberdein, 5 B. St A. 107. 


If a ship be blown over on her attic and be 
damaged whilst she is in the graving dock, 
the underwriter is liable, hut it is not. a 
loss by perils of the sea. Phillips v. Bar- 
ber, 5 B. & A. 101. So the underwriter 
is liable in respect of loss in removing the 
■ goods from the ship to the place of land- 
ing, where it is done in the usual course of 
the voyage, although not mentioned in the 
policy. Stewart v. Bell, 5 B. & A. 238. 
The sale of part of a cargo for the purpose 
of making a refitment is not a loss by perils 
of the sea. Powell v. Gudgeon, 5 M. & S. 
43 1 . Sarquy v. Hobson, 2 B. & C. 7. See 
also Mordy v. Jones, 4 B. & C. 394; 4 
Bing. 131. Where the ship was lioved on 
the beuch to be capsized, and was bilged 
and damaged by the rising of the tide, it 
was held not to be a loss by perils of the 
seas. Thompson v. Whitmore, 3 Taunt. 
227. Nor is the destruction of a ship by 
worms. Bohl v. Parr, 1 Esp. C. 445. 
Nor by one ship firing on another under a 
mistake that she is an enemy. Cullen v. 
Butler, 5 M. & 8. 401 . And see De Vaux 
v. Salvador, 4 Ad. Sc Ell. 420. In the case 
of the sale of a ship injured by the perils 
of the seas, it has been said that if the ship 
he so situated that she could not by any 
means which the captain could reasonably 
use he bronght to retain the character of a 
ship, it is a total loss. See Gardner v. Sal- 
vador . 1 Mo. & M. 110. And see Macburn 
v. Leckie, Abbott on Shipp, ft. But the loss 
of a voyage will not make a constructive 
total loss : if the ship could have been 
brought to England, even in ballast, so as 
to have repaid the money expended in re- 
pairs, they ought to have been made by 
the captain. Per Lord Tenterdcn, in Doyle 
v. Dallas , 1 Mo. & R. 48 ; and lie left it 
to the jury to say whether the captain 
exercised a sound judgment, as well for the 
benefit of the underwriters ii9 for himself 
as owner, and did the best for all parties. 
And see Sarquy v. Hobson, 2 B. fit C. 
7; 4 Bing. 131, S. C. 

(/) Green v. Elmslie, Peake’s C. 212. 
And see Hodgson v. Malcolm, 2 N. R. 
36G. 

(m) It is a stranding where the ship 
takes the ground, not in the course of na- 
vigation, but from some unforeseen acci- 
dent. Per Bayley, J. in Bishop v. Pent- 
land, 7 B.& C. 224. And see j Uayner v. 
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ship striking upon a rock, &c. should have been stationary for some time (n). 
The taking ground to constitute a stranding, must lmve arisen from some 
unforeseen accident, and not in the ordinary course of navigation (o). But 
if the ship he fixed on a rock, even for a small space of time, as fifteen or 
twenty minutes, the stranding is complete, and the quantum of damage is 
not material (p). Proof that the ship was burnt in order to prevent her 
from falling into the hands of the enemy, is evidence of a loss by fire ( q ); 
so if it be proved that the ship was burnt by the negligence of the master 
and mariners (r). It is otherwise where goods take fire in consequence of 
having been put on board in an improper condition (*). An averment of 
loss by perils of the seas is not supported by proof that the vessel was sunk 
in consequence of being fired upon by another vessel under a mistake {t). 

The stranding not of the ship itself but of a lighter conveying goods from 
the ship to the shore does not make tin* insurer liable (u). 

Where a ship has sailed, and no intelligence has been received of her 
within a reasonable time afterwards, a presumption arises that she is 
lost (a-). Where the insurance was on a voyage from North Carolina to 
London, with a warranty against captures and seizures, and the loss averred 
to be by sinking at sea, all the evidence was that she had sailed on her 
intended voyage, and had never since been heard of. Some witnesses 
proved that in such cases the presumption is that the ship has perished at 
sea, all other losses being usually heard of. It was insisted, for the defen- 


Godmond, 5 B. & A. 22.5. Carruthers v. 
i Sydebotham, 4 M. & S. 77. Harrow v. 
Bell, 4 11. k C. 730. Well* v. IJopwood , 
2 B. k Ad. 21. Where the taking the 
ground is in the ordinary course of navi- 
gation, it is no stranding. See If came v. 
Edmonds, 1 B. & B. 388. Where on the 
ebbing of the tide a vessel took the ground 
in a tide harbour, iii n place where it was 
intended she should lie, hut. in so doing 
struck against some hard substance, by 
which two holes were made in her lw>t- 
toui, it was held to he no stranding. Kings- 
ford v. Marshall , 8 Bing. 4.58. Where 
there has been a stranding, the plaintiff is 
entitled to recover under the usual clause, 
free from average, & c. in respect of uveruge 
losses, although the injury to the cargo 
does not result from the stranding. Bur- 
nett v. Kensington, 7 T. R. 210. Harman 
v. Vaux, 3 Camp. 429. Where the vessel 
arrived in a tide harbour, and was moored 
at high water alongside the quay ; and in 
order to avoid grounding on u bank at low 
wator, the stem being fastened to the quay, 
the head was hauled off by a rope carried 
to the opposite side of the harbour, and 
fastened ; but by the wind blowing towards 
the bank causing a strain on the rope, her 
place was changed and she caine to the 
ground, and received some dumage ; held 
(per Tenterden, L. C. J., and Littledale and 
Taunton, J. J., contra Parke, J.) to be a 
stranding. Wells v. Hopwood , 3 B. k Ad. 
20. To bring the case within the stranding 
mentioned iii the memorandum as to a 
partial loss, it must appear that the goods 
were on ttoard at the time. Where goods 
pu trifled, and were sold before the strand- 


ing, it was held that this was not within 
the memorandum. Roux v. Salvador , 1 
Bing. N. C. 620. 

(n) Balter v. Town/, 1 Stark ie’s C. 439. 
Macdougle v. Royal Exchange Assurance 
Company , ibid. 130. Vide etiam, Rayner 
v. Gadrnond , 5 B. & A. 225. Carruthers 
v. Sydebotham, 4 M. & S. 77. Ilearne v. 
Edmunds, 1 11. k B. 388. 

(o) Bishop v. Pent land,, 7 B. A C. 224. 
Rayner v. Godmond, 5 B. & A. 228. 
Itearne v. Edmonds , 1 B. & B. 388. Car- 
rut hers v. Sydebotham , 4 M. & S. 77. 

(p) Baker v. Towry, 1 Starkic’s C. 439. 
And see Baring v. Huishall, Mont. 240. 
Barrow v. Bell , 4 B. & C. 730. Dobson 
v. Bolton , Parke, 177. In Houstman v. 
Thornton, Holt’s C. 242, a ship having 
sailed on a seven weeks’ voyage, and not 
having been heard of for eight or nine 
months, was presumed to be lost. 

(</) Gordon v. Rimmington, 1 Camp. 
123. 

(r) Busk v. Royal Ex . Ass, Co., 2 B. 
& A. 72. 

(.v) Boyd v. Dubois , 3 Camp. 133. 

(0 Cullen v. Butler, 1 Starkie’sC. 138. 

(?/) Hoffman v. Marshall , 2 Bing. N. C. 
383. 

(x) Park, 105. Twemlow v. Osunn , 2 
Comp. C. 85. Although a report has pre- 
vailed that the ship has foundered, but that 
the crew were saved, it does not seem to be 
necessary that the mere owner (of goods at 
least) should have searched after the crew, 
especially where the vessel is foreign, and 
a considerable time has elapsed. Raster 
v. Read , (» B. & C. 21. At all events, mere 
rumours arc not entitled to any weight 
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clant, that as captures and seizures were excepted, it lay on the plaintiff to Presump- 
prove that the loss happened as averred ; but Lee, C. J. said, that it would 
be unreasonable to expect certain evidence of such a loss, where all on board 
were presumed to be drowned, and the case was left to the jury, who found 
for the plaintiff (?/). In such cases, it is proper to be provided with evi- 
dence of such collateral circumstances as tend to support the presumption, 
as, that other vessels which sailed at the same time did actually arrive (z), 
the usual length of the voyage, the difficulty of navigation, the prevalence 
of tempestuous weather, likely to occasion danger. 

The question of lost or not lost being one of fact, is of course for the con- 
sideration of the jury, no general rule having been laid down fixing any 
time after the sailing of the ship, at the expiration of which the assured is 
entitled to receive the amount of the loss from the underwriter (a ) ; nor 
indeed would a very general rule be practicable, so much must depend upon 
the particular circumstances of each individual case (b). It seems that a 
shipping-entry at the Custom-house is evidence to show the time of the 
vessel's sailing (c). 

A foreign sentence of condemnation (d) is not evidence to prove a capture, Loss, 
until a foundation has been laid for it by proof of a capture in fact ; after Capture, 
such proof, the sentence is evidence to show the grounds of condemnation (c). 

The books at Lloyd’s are not in themselves evidence of notice of the loss to 
the underwriter (/), where by the terms of the policy the loss is to be 
adjusted within a specified time after notice, but they supply such evidence 
of the fact of notice, as, coupled with other circumstances, may be sufficient 
to go to the jury (< 7 ). 

Proof of a capture by collusion will sustain the allegation of a loss by Barratry, 
capture, although it would also sustain an allegation of a loss by barratry (A). 

The plaintiff may recover in respect of a wrongful detention by a British 
ship of Avar (i). But an averment of loss by seizure in a hostile manner by 
cniniies unknown is not supported by evidence of seizure, by order of a 
foreign government, as goods about to be illegally exported (It). 

Smuggling by the captain on his own account is evidence of barratry (l). 


where it does not appear that intelligence 
has been received from persons capable of 
giving authentic information. Kost&r v. 
Read, (1 B. k C. 21. 

(?/) Green v. Brown , Str. 1109. Newby 
v. Read , Sitt. after Mich. 3 Oeo. 3, Bac. 
Ah. Er. 661. 

(z) Newby v. Read, Sittings after Mich. 
3 Geo. 3 ; Park on Ins. 106. 

(a) Park on Ins. 107. 

(b) In Spain and France, however, rules 
have been laid down upon the subject. 
Park on Ins. 107. 

(c) Hughes v. Wilson , 1 Starkie’s C. 
180. 

(d) As to the proof of a foreign sente nce, 
vide supra, Vol. I. tit. Judgment. 

(e) Marshall v. Parker , 2 Camp. 00. 
(/) Abel v. Potts, 3 Esp. C, 242. It 

was said (lb.) that they were evidence of 
the capture. 

(g) Ibid ; where, in addition, it was 
proved that the loss was publicly known ; 
that the defendant was a subscriber to 


Lloyd’s, and in the daily habit of examining 
the books, and the broker swore to his be- 
lief that tiie defendant had had notice. 

(h) Archangelo v. Thompson, 2 Camp. 

(i) Hugedorn v. Whitmore, 1 Starkie’s 
C. 150. And see Robertson v. Ewer, 1 
T. It. 143 ; Green v. Young, 2 Ld. Ray. 
840. 

(/<) Matt hie v. Potts, 3 B. & P. 23. 
And where the policy is on the ship, loss 
from delay by detention in u foreign port, 
on process against the goods, cannot he re- 
covered against an underwriter as a loss by 
caption and detention. Bradford v. Levy , 
1R.&M.331. 

(1) Lockyer v. Offlcy, 1 T. R. 252. But 
if through the gross negligence of the owner 
the mariners barratrously carry smuggled 
goods on board, the underwriters are not 
liable. Pipon v. Cope , 1 Camp. 434. 
Where prisoners of war rose and confined 
all the crew, and put them all on shore but 
one, who was heard on the deck in con- 
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Proof that the person who acted as master of the ship carried her out of 
her course for fraudulent purposes of his own, is primd facie evidence of 
barratry, without negative proof that the person so acting as master was not 
the owner. It lies on the underwriter to prove, in his own discharge, that 
he was the owner (m). 

But it must be proved that the captain acted against his better judgment, 
or fraudulently, for the act does not amount to barratry merely because it 
is against the interest of the owners, unless it be done with a criminal 
intent (u). 

Where the policy is an open one, it is incumbent on the plaintiff to prove 
the extent of his loss, and so he must in the ease of a valued policy, where 
the loss is partial (o ) ; but in the case of a valued policy, and total loss, proof 
of the extent of the loss is not necessary, for the very object of a valued 
policy is to supersede all disputes as to value. All that is necessary is to 
prove some interest, in order to show that the case is not within the st. 19 
Geo. 2 (p). 

In order to recover for a total instead of a partial Iorr, the plaintiff, when 
the property exists in specie, and there is a chance of its recovery, must prove 
his notice of abandonment to the defendant ( q ). Such notice will be insuffi- 


versation with them, it was held to he 
evidence to go to a jury. Hacks v. Thorn - 
ton, Holt’s O. 40. 

(m) It oss v. Hunter, 4 T. R. 33. Park 
on Ins. 154. Barratry may be committed 
by u general owner when the vessel is let 
to a freighter. Vallejo v. Wheeler, Cowp. 
143. Soares v. Thornton, 1 Moore, 373. 

(w) Todd v. Ritchie, 2 Starkie’s C. 240. 
Bottoming v. B twill, 5 B. & C. 212. Phyn 
v. Royal Ex. Ass. Co., 7 T. It. 508 ; and 
see Ererth v. Hanna m , 0 Taunt. 375. 

( o ) 2 Saunders, 201. Where in a va- 
lued policy the risk on the goods was to 
commence twenty-four hours after her ar- 
rival on the coast of Africa, where she was 
to load, and a total loss took place after 
a portion of the goods, not equal to the 
value put on the goods in the policy, had 
lH*en put on hoard, it was held that the 
policy was ojm ii, ami that the assured was 
entitled to recover only the estimated pro- 
portion of tho value of the cargo put on 
board. Beckman v. Car stairs, 5 B. & Ad. 
(151. 

(p) Lewis rv. Rucker, 2 Burr. 1171. Sec 
also Usher v. A hide, 12 East, (14(1 ; Forbes 
v. A spinal l, 13 East, 320; Marshall v. 
Parker, 2 Camp. 01) ; Shaw v. Felton, 2 
East, 100 ; Feize v. Aguilar , 3 Taunt. 
507. If in such case the property were 
greatly overvalued, the policy w'ould be 
void. * Ilaiyh v. He la Cour, 3 Camp. 
311). 

(q) Thomley v. Hebron, 2 B. & A. 513. 
Tun no v. Edward s, 12 East; 491. Robert- 
son v. Clarke, 1 Bing. 448. Cologan v. 
London Assurance Co., 5 M. & 8. 447. 
Marten v. Crokatt, 14 East, 405. Park on 
Ins. 130. 228. An abandonment must be 
made before satisfaction can be demanded. 
Ibid. It must be total, not partial. Ibid. 
The insured may always elect not to aban- 


don, but he cannot at his own option con- 
vert a partial into a total loss (2 Burr. 
097); nor can he abandon unless, atone 
period or other of the voyage, there has 
been a total loss ( Cazalet v. St. Bar be, 
1 T. R. 187. Fumcaux v. BradUnj , 
Easter, 20 G. 1. Park on Ins. 257. Ha 
Costa v. Firth, 4 Burr. 1960. Anderson 
v. Wallis , 2 M. & 8. 240) ; that is, when 
the object of the insured is so far defeated 
by a peril in the policy that it is not worth 
liis while to pursue it ; or, if the salvage be 
very high, or amounting to one half (sent- 
hle); or if further expense be necessary, 
and the insurer will not engage to pay that 
expense at all events, although it should 
exceed the value, or fail of success. 2 Burr. 
1209 ; Park on Ins. 231. Where the ex- 
pense of repairing would exceed her value 
when repaired, notice is unnecessary. Cam- 
bridge v. Anderton, 2 B. & C. 091. 
W r here a vessel was placed in such danger 
by perils of the sea that the crew deserted 
her to save their lives, and a few days after- 
wards the vessel w as found by fishermen, 
and towed into port, and the goods were 
so much injured that they would, if for- 
warded to the place of their destination, 
have been worth nothing, it was held that 
the owner was entitled to recover for a 
total loss. Parry v. A berdein, 9 B. & C. 
41 1. A mere loss of the adventure by re- 
tardation of the voyage, without loss of 
the thing insured, does not constitute total 
loss under a policy of insurance, by the aid 
and effect of an abandonment, liaylor v. 
Taylor, 9 B. & C. 718. Hoyle v. Hallos , 
1 Mood. & M. C. 46. And see Baxnbridge 
v. Neilson, 10 East, 329; Paterson v. 
Ritchie, 4 M. & 8. 393 ; and Brotherston 
v. Barber, 5 M. & S. 418. Where the 
ship in the utmost distress was deserted by 
the crew, but was afterwards found and 
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dent for the purpose of recovering a total instead of a partial loss, if it appear 
that the assured has not made his election, and given his notice of abandon- 
ment within a. reasonable time after he has heard of the loss (r), or at the 
earliest opportunity after he has examined into the state of the cargo(s). 

Such notice must be positive and unconditional, and extend to the whole 
subject insured (/). It may be by parol, although, to prevent mistake, it 
had better be in writing (re). The acquiescence of the underwriter, fora 
considerable time after notice given, will be evidence of an acceptance of 
the notice (;r). 

One of several parties who have effected a joint insurance may give notice 
for all (;//). 

It is necessary to prove a total loss at some period of the voyage (z), or it 
must be shown, at least, that the object of the insured was so far defeated 
that it was not worth while to pursue it (a). A mere interruption of the 
adventure, short of its destruction, is not sufficient (b). Unless the under- 
writers have accepted notice of abandonment, the assured cannot recover as 
for a total loss, if it appear that, at the time of the action brought, the loss 
was but partial (e). 


carried into a port, out of the course of her 
voyage, and detained there with her cargo 
ninny mouths for salvage, and the cargo 
(perishable goods) so much damaged us 
not to he. worth sending to the place of 
destination if a ship could he found, and 
none was in fact found ; the assured upon 
knowledge of the loss, and before intelli- 
gence of the subsequent facta arrived, 
abandoned ; held, that it was to he deemed 
u total loss on the desertion o. the crew, 
and not turned into a partial one by the 
subsequent, events, which could be of no 
real benefit to the assured. Parry v. 
A her drin, l) B. & C. 411. And see Ger- 
man v. Royal Ex. Ass. Co., (i Taunt. 383 ; 
Houldsworth v. Wise, 7 B. 6c C. 704 ; 
A n (h r. son v. Wallis, 2 M. &, S. 240. In 
the ease of Roux v. Salvador , 1 Bing. N. 
C. 630, where a cargo of hides having in 
consequence of a leak began to pptrify, 
and were sold at an in termed iate port for 
less than a fourth of their value, and it ap- 
peared that they could not have arrived 
at the end of tlieir voyugc as hides, it was 
held to be a constructive total loss, hut 
that proof of abandonment was necessary'. 
But in the Exchequer Chamber it was held 
(on error) that the assured were entitled to 
recover without an abandonment. If the 
jury find that the ship was so much da- 
maged as not to be worth repairing, it is a 
total loss ; the question whether the loss 
sustained was a partial or total loss is the 
same whether the policy be valued or open ; 
the only difference is, that in the one case 
the assured must, prove the value, in the 
°^'® r he need not, Allen v. Sugrue, 8 B. 
& (\ 561. It appeared that the vessel was 
j u a place where the repairs could have 
iHjen done, and money obtained, although 
at. an extravagant rate, and the captain 
sold the ship ; upon the question of liability 
a** tor a total loss or not, held that it was 

vox.. n. 


properly left to the jury to say whether 
the expenditure was so great that no pru- 
dent man in the exercise of a sound judg- 
ment would hesitate as to the propriety of 
selling ; if not, that then the captain was 
not compellable to incur it, and the sale by 
him was under a justifiable necessity. 
Somes v. Suyrue , 4 C. & P. 276. 

(r) In order to put the underwriter in a 
situation to do all that is necessary for the 
preservation of the property, whether sold 
or unsold. Mitchell v. Edie, 1 T. 31. 608. 
Allwood v. Henckoll , Guildhall, after Mich. 
1705; Park on Ins. 280. 

(s) See Read v. Bonham, 3 B. & B. 147. 
Barker v. Makes , 0 Kant, 283. A hlrulgc 
v. Bell , 1 Starkie’s C. 408. In Hunt v. 
Royal Ex. Ass., 5 M. 6c S. 47, live days 
was considered to lie an unreasonable time. 
Marten v. Crokatt, 14 East, 465. Gcmon 
v. Royal Exchange Assurance, 2 Marsh. 
88. Aldridge v. Bell , 1 Starkie’s C. 408. 
See Reed v. Bonham, 3 B. & B. 147. Sale 
of a ship at, Calcutta, tin* captain arrived 
April 25th ; the ship's papers arrived May 
5th; and notice given on the 5th, without 
communication with the underwriters, was 
held to be sufficient. 

(t) Sc eParmetcrx. Todbnnter,\ Camp. 
C. 541. Mac musters v. Shoo lb red, I JSsii. 
C. 230. 

(w) See the observations of Ld. Kllen- 
borougli in Par meter v. Todhanter, 1 
Camp. 541. 

(x) Hudson v. Harrison, 3 B, He B, 97. 

(y) Hunt v. The Royal Exchange As- 
surance, 5 M. & S. 47. 

(z) Cazalet v. St. Barba, l T. R. 187. 

(a) Hudson v, Harrison, 3 B. & B. 07. 

(b) Hunt. v. Royal Ex. Ass., 5 M. & S, 
47. Anderson v. Wallis , 2 M. & S.'smo/ 

(c) Brothers on v. Barber, 5 M. &, S. 
442. Paterson v. Ritchie, 4 M. & S. 303. 

3 L 
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A payment into court of a pcr-centage on a valued policy, does not admit 
a total loss (</). 

The plaintiff may recover for a partial, although he declare for a total, 
loss (r); hut if lie declare on a total loss by capture, and it appear that the 
nhip was recaptured, he cannot recover the amount of the loss sustained by 
s.ilvnge, unless he prove the proceedings in the Admiralty Court under 
seal ( /'), for his claim depends upon the judgment of the Admiralty 
Courtf*/). But the amount of salvage rnay, it seems, be recovered, although 
it he not specifically alleged as a loss in the declaration (A). 

If there he no evidence as to the amount of the loss, by which the 
jury can estimate the extent, the plaintiff will be entitled to nominal 
damages (*).. 

An adjustment is proved by evidence of the signature of the underwriter, 
or his agent, with proof of the authority of the latter (A). It is, it seems, 
to be presumed, that, an agent who has authority to subscribe a policy, lias 
also authority to sign an adjustment ofloss (Z). 

The legal operation and effect of an adjustment in evidence, seems, 
(all hough some contrariety of opinion has been expressed on the sub- 
jecl )(■///), to depend upon settled and established principles. An adjust- 
ment is nothing more than a written admission of the amount of the loss as 
settled between the parties, and indorsed upon the policy, after which ac- 
knowledgment time is usually given (w) (which is sometimes stated in the 
indorsement accordingly) to the insurer to pay that amount. The 
effect there, as in other eases of admission, seems to be simply this, 
to relieve the plaintiff from proving his ease in detail, arid to enable 
him to recover the adjusted a mount without further proof (n), according 


Maelrcr v. Henderson, 4 M. & S. 07fi. 
Bainbridgv v. Aril. son, 10 Hast, 324. 
Smith v. itobertsvn , 2 Dow. 474. Brown 
v. Smith, 1 Dow. 040 ; ‘2 Burr. 2200. 
X at /I or v. Toy for, i) B. & C. 7 1 8. 

{(f) Hueker v. Palsgrave, I Taunt. 410. 
(c) Gardiner v. Croasdale, 2 Burr. 004; 
B. N. P. 120. 

if) Thvthmon <S‘ others v. Sheddon , 2 
N. K. 228. 

(y) The stat. 40 (Sco. 3, c. 100, s. 40, 
directs, that in all cases of capture and 
recapture, tla* amount of salvage shall be 
ascertained in the Adiuirulty Court. 

(//) Cory v. King, K. T. llardw. 304; 
Park on Ins. 013. 

(t) Tanner v. Bennett , 1 It. & M. 182. 
See as to estimating the amount of the loss 
on freight, Palmer v. Blackburn , 1 Bing. 

02 : on goods damaged by the sea, Johnson 
v. Sheddon, 2 East, 081 ; 4 Taunt. 511 ; 

3 B. & P. 308; 12 Bust, 039; 1 Esp. C. 
77 : on ship, 1 It & M. 78 ; 5 M. \ S. 13; 
2 T. It. 407. 

pV) Supra, tit. Policy, Piioop op. 

(•’) Per I.d. Ellenborougii in Uichardson 
v. Anderson, 1 Camp. 43, n. 

[m) Park on Ins. C. 0. An adjustment 
i- not eouelusive. Steele v. Lacy , 3 Taunt. 
285. 

CO A month it seems is the time usually 
allowed. Jell v. Pratt, 2 Htarkir's C. 
i\ n * does not require a stamp. 

B d be v . Simpson , 2 Sol. N. p. 017. 


(0) As it seems, on the indebitatus count, 
for unless there he some admission that the 
loss happened as averred in the special 
count, there would be a ditiieulty in apply- 
ing the general admission to that count. 
See Hoy y v. Goldncy, Sittings after Trin. 
1740, cor. Lee. L C. J. ; lieawes, Lex 
Mere. 310; Park on Ins. 193. lingers v. 
Xaylor, Sittings after Trim 1790; Ibid. 
194. Christie v. Combe , 2 Esp. C. 489. 
An adjustment is not binding in case of 
fraud. Christian v. Coom.be, 2 Esp. C. 
48}» ; and does not bind unless there was a 
full disclosure of tiie circumstances of the 
case. Shepherd v. Chewier, 1 Camp. 274. 
The production of the policy with an ad- 
justment indorsed on it, and the defend- 
ant’s mime struck through, is not conclu- 
sive evidence of the sum so adjusted 
having been paid by him. Adams v. San- 
ders, I M. eSc M. 373, and 1 C. & P. 
20. The defendants, an Irish company 
transacting business in London by an 
agent, adjusted a loss with the* broker of 
the assured (living at Plymouth) by setting 
off in account against it a debt due from 
the broker for premiums, and their names 
were then struck off the policy ; the bro- 
ker never paid the amount over to the 
assured, and subsequently became bank- 
rupt : held that the plaintiff, having only 
authorised the broker to receive payment 
in money, and not being shown to be cog- 
nizant of any usage at Lloyd’s as to the 
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to the general principles already announced ( p), and the practice in nnalo- Adjust- 
, x nient. 

gous cases (<y). 

It appears that in the case of De Garronv. Galbraith (r ), the plaintiff Effect of an 
gave no other evidence than the adjustment, and that the witness who 11 J u9 tHunt. 
proved it swore that doubts, soon after they had signed it, arose in the 
minds of the underwriters, and they refused to pay ; upon which Lord 
Kenyon held that the plaintiffs must go into other evidence, and in default 
of other evidence nonsuited them, and the Court of King’s Bench afterwards 
refused to set aside the nonsuit. Notwithstanding this high authority, it 
is difficult to reconcile this case with general principles. Upon all the 
decisions, as well as upon principle, the adjustment, was primd facie evi- 
dence to establish the claim. It seems then to lie difficult to say, upon 
what ground the existence of the subsequent doubts in the minds of the 
underwriters could be evidence at all against the plaintiff, and still more so, 
to say that such doubts, although communicated to the plaintiff, could do 
away the effect of a previous deliberate admission; if this were so, it would 
furnish a summary mode of getting rid of the most solemn admissions in all 
eases. The refusal to pay the amount was nothing more than what neces- 
sarily occurs whenever an action is brought after an adjustment. The 
primd facie admission stood, as it seems, uncontradicted ; and at all events, 
and even assuming that, the subsequent doubts could in any way qualify 
that admission, the effect of it was rather a matter for the consideration of 
the jury, than a ground of nonsuit. The report, however, of this case is 
very short ; and it may be collected from the statement, made by the learned 
author of the work from which the ca.sc is cited (who was counsel in the 
cause) that the doubts were communicated (s) by the defendant to the plain- 
tiff immediate! tf after they had signed the adjustment. A mere subsequent 
communication, notifying tlie intention of the party, could not, it should 
seem, deprive the plaintiff of the benefit of bis primd facia evidence; its 
effect would rather be, as in the erase of a bill of exchange, to estop him from 
saying that he had been taken by surprise, when evidence was offered by 
the defendant, notwithstanding the adjustment, to disprove his liability. 

If indeed the communication could be considered us a contemporaneous 
transaction, and part of the res (jesUe, then, us the whole of the circum- 
stances accompanying the adjustment must he taken together, the effect 
might be to show that the adjustment was not an absolute one, but subject 
to the removal of the doubts so expressed ( t ). 


mode of adjusting losses, nor to have known 
or assented to the mode pursued by the 
broker in the particular transaction, the 
underwriters were not discharged. Hart - 
iett v. Pent land, 10 B. & C. 760. So 
where the loss was settled, partly in set- 
ting off premiums due from the broker, 
and partly by payment of the residue 
in cash, the usage being proved to be so to 
make adjustment, held that the assured 
was not bound by a usage of which he was 
not shown to be cognizant, nor to have 
consented to itj but, that he could not. 
recover as to tlie amount paid in mo- 
ney, which was within the general autho- 
rity of the broker. Scott v. Irving, 1 B. 
a' V\ Where the broker who 

effected the policy, and whilst the policy 
was m lus liunds, entered into an adjust- 


ment, which the defendant, the under- 
writer, signed, and his name was erased, 
held that the plaintiffs, having in no way 
recognized or adopted such adjustment, nor 
any custom established to bind them, were 
entitled to recover the amount of the loss 
from the underwriters. Benson v. Mait- 
land, 1 flow's C. 205. 

(p) Supra , tit. Admission.. 

(ij) As in the case of a bill of exchange, 
supra, 237. So in cases of bankruptcy, 
150. 

(/•) Sittings after Mich. Term, 1705. 
Park cu tns. J04. 

(s) And see Ld. Kenyon’s observations 
on refusing the rule for a new trial, infra , 
note (a). 

(t) Especially as in such a case one indi- 
cium of the* intent of the party to be bound, 

Z L 2 
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Effect of an This view of the case seems however to be inconsistent with the observa- 

adjustment. t j ons mft j e by Lord Kenyon on refusing the motion for a new trial (w). 

In the case o $ Hogg v. Goldney(x ), Lee, C. J. said, an adjustment on the 
policy, by which the defendant agreed to pay the adjusted amount a month 
after date, was to be considered as a note of hand, and that the plaintiff 
hud no occasion to enter into proof of the loss (y). 

It is clear, on the other hand, that an adjustment is but presumptive and 
prlmd facie evidence, liable to be rebutted by proof on the part of the de- 
fendant, repelling the plaintiff’s claim to recover (z). The signing the 
adjustment creates no new debt, even assuming time to have been given ; 
for a promise to pay in consideration of forbearance to sue, where there is 
no legal right to sue, is a mere nudum pactum (a). It would also be con- 
trary to the plainest principles of justice and sound policy, that a party 
should be estopped by a mere gratuitous promise from showing the Teal 
merits of the case (ft). Consistently with these principles, it may be shown 
that no debt existed; or the presumption arising from the admission may 
be rebutted by proof that it was obtained by fraudulent practices. An 
underwriter, after admitting his liability, must indeed make a strong case ; 
but an adjustment, is a mere admission, without any consideration to sup- 
port it, except the defendant’s liability on the policy; and until he has paid 
the money he is at liberty to avail himself of any defence which the law or 
facts of the case will furnish (c). Thus, in the case of Herbert v. Champion (c/), 
the defendant was admitted to prove in defence, that a letter from the cap- 
tain to the insurer, containing intelligence as to the sailing of the ship, had 
not been communicated to the insurer previous to the insurance, although 
the defendant had read the letter previous to the adjustment. In the case 
of Shepherd v . Chewier (c) Lord Ellenborough informed the jury that the 
adjustment did not hind the defendant, unless there was a full disclosure of 
the circumstances of the case. 


which exists in the case of a bill of ex- 
change or other security, viz. the delivery 
of it to the plaintiff, would be wanting, for 
the policy would at all events he in the 
plaintiff’s possession. 

(u) He said, a I admit the adjustment 
to he evidence in the cause to a certain 
extent; hut I thought at the trial, mid still 
think, tlnit where the same witness who 
proved the signature of the defendant to 
the adjustment, said that doubts , mm after 
the adjustment took place, arose in the 
minds of the underwriters ns to the honesty 
of the transaction, and they called for fur- 
ther proof, the plaintiff should have pro- 
duced other evidence ; and that shutting 
the door against inquiry after an adjust- 
ment, would he putting a stop to candour 
and fair dealing amongst the underwri- 
ters.” 

(a*) Bcawes, Lex Merc. 310; Tark on 
Ins. 11)3. 

(y) See the remarks on the observations 
in Mr. Park’s Law of Ins. 11)4, £ sequent. 

(z) Steele v. Lacy, 3 Taunt. 285; 6 
Taunt. 510; Rogers v. Naylor, 1 Park 
on Ins. 104. Reyner v. Ilall, 4 Taunt. 
725. Shepherd v. Chewier, 1 Camp. 274. 

(o) See Barber v. Fox, 2 Suuud. 136. 


Loyd v. Lee, Str. 04. Tooley v. Wind- 
ham, Cro. Kliz. 200 ; 3 B. & P. 249, note 
(a). Rami v. Hughes , 7 T. R. 350, 

(ft) Sqe Ld. Kenyon’s observations in 
He Garron v. Galbraith , Park on Ins. 
104 ; Supra , note (w). See also the prin- 
ciples, supra , 882. 

(c) Per Ld. Ellenborough in Herbert 
v. Champion , 1 Chump. 134. 

(d) Ibid. Park on Ins. 196. The plain- 
tiff in that case had a verdict, the jury 
deeming the letter to be immaterial. 

(e) 1 Camp. 274. In that case the 
policy seems to have been discharged by 
the deviation of the ship ; hut evidence was 
offered on the part of the plaintiff, to prove 
the defendant’s knowledge of that fact 
previously to the adjustment; and Lord 
Ellenborough left it as a question to the 
jury upon the evidence, whether in fact 
the defendant, when lie adjusted, knew of 
the deviation. The jury found for the de- 
fendant ; the question did not arise whe- 
ther an adjustment, with knowledge that 
the policy had actually been discharged, 
would revive it. Upon the principles al- 
ready adverted to, it seems to be clear that 
it would not. 
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An adjustment is admissible in evidence, though not stated in the decla- 
ration (/). 

It is a general rule, founded upon principles of policy and convenience, 
that money paid with a knowledge of the facts cannot be recovered, although 
the party paid the money under a mistake as to his legal liability (//). But 
money paid even after an adjustment, and after the name of the under- 
writer has been struck off both the policy and the adjustment, may be 
recovered by the insurer, if it was paid under a mistake in fact (^), or on 
proof of fraud (i). 

6thly. The usual acknowledgment in the policy of the receipt of the pre- 
mium by the underwriter from the broker, is conclusive evidence of tlie fact 
in an action by the assured to recover the premium (ft). The premium may 
be recovered where the insurance was effected under a reasonable expecta- 
tion that a license would be procured to legalize the voyage, although no 
license has been in fact procured, and the voyage was in consequence 
illegal (/). 

After an abandonment, and the payment as for a total loss, if there was 
in fact a total loss at the time of adjustment, although it afterwards turn 
out that the loss was but partial, the insurer cannot afterwards recover the 
money so paid, but lie stands in the place of the insured as to any benefit 
to be derived from salvage (m). 

7thly. By the new rules of llil. T. 4 W. 4, it is directed that in the case 
of a policy of insurance, the plea of the general issue shall operate as a 
denial of the subscription to the alleged policy by the defendant, but not of 
the interest, &e., of the commencement of the risk, or of the alleged com- 
pliance with warranties. A subsequent rule requires that in actions of 
assumpsit all matters in confession and avoidance must be specially pleaded, 
and particularly specifics unseaworthiness, misrepresentation, concealment, 
deviation. The defendant may, on issue taken on a plea properly framed, 
adduce evidence to avoid the policy on the ground of fraud (n). The legal 


( /■) Rogers v. May lor , \ Park on Ins. 
104. Sheriff PutU, 5 Esp. C. 00. 

(g) Bilbie v. Lumley , 2 EASt, 400; 
supra, 86. 

{h) Ibid. And see Park on Ins. 107. 

(/) Per lid. EUcnborough in Bilbie v. 
Lumley, 2 East, 400. 

(/<) JJalzell v. Mair, 1 Camp. 532. Lord 
Ellen borough in that case observed, u If a 
man acknowledges that he lias received a 
sum of money from the broker, and accre- 
dits liim with ills principal to that amount, 
he shall not afterwards, as between him- 
self and the principal, be allowed to say 
that the broker never paid him. It is well 
known that there are running accounts 
kept between the insurance broker aud the 
underwriter ; and Ld. Kenyon *,held, that, 
the former, before paying premiums to the 
latter, might maintain an action against 
the assured to recover the amount of them 
as for money paid.” This doctrine rests, 
it seems, upon the peculiar situation of 
the parties in the case of an insurance 
through the medium of a broker, for other- 
wise u mere receipt is not conclusive evi- 
dence, as between the parties, of the pay- 
ment of the money. Supra , tit. Parol 


Evidence, &c infra, tit. Receipt. It 
seems, therefore, that, the underwriter can- 
not maintain un action against the assured 
for premiums ; but be may recover against 
the broker for premiums. Park on 1 us. 
30. Edgar v. Fowler, 3 East, 22*2. 

(/) llentig v. Staniforth, 1 Sfcarkie’s C. 
254 ; 5M.&S, 122. Where the assured 
upon a voyage clearly illegal 1ms paid the 
premiums, aud never gave any notice of 
an intention to rescind the contract, he 
cannot recover back the amount so paid. 
Palyart v. heckle , 0 M. & 8. 200. 8<*e 
further as to recovery of premium, Colly 
v. Hunter , 1 M. & M. 81. Fishe v. Par - 
kinson, 4 Taunt. 040. 

(m) Dacosta v. Firth , 4 Burr. I960. 
N ote, that in that case there was un agree- 
ment that the insurers should be content 
with salvage in such proportion as the sum 
insured bore to the whole interest. % 

(n) In all cases of insurance, the in- 
surer is bound to communicate every ma- 
terial fuct, although it may not fall within 
tlie general questions. Where the party 
whose life was insured was certified as being 
in good general bodily health, but the fact 
that his mental faculties' had been affected 
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presumption in favour of innocence in this, as well as in all other cases, 
renders full and satisfactory proof necessary (o). In contracts of this na- 
ture, where the highest degree of good faith is requisite, either the assertion 
of that which is false, or the concealment of that which is true, and which 
in the least degree affects the nature of the risk, will vitiate the contract (p). 
Whore the contract is made through the medium of a broker, the rule is 
that the broker must communicate whatever is in the special knowledge of 
the assured, but he is not bound to communicate matters which are, as it 
were, in the middle between the assured and the underwriter; he is not 
bound to make a laborious disclosure of what is known to all(g). It is 
sufficient if the assured communicate all facts within their knowledge ; they 
are not bound to state any opinion or conclusion founded upon those 
facts (r). 

But the assured is bound to communicate information which he has re- 
ceived, although he does not know it to be true, and though it afterwards 
turn out to be false ( s ). 

Some difference of opinion has been entertained upon the question, whe- 
ther the judgment of persons conversant with the business of insuring is 
admissible to show that a knowledge of the facts not communicated would 
have enhanced the premium. Where the assured resided in Jersey, from 
which their ship sailed on the 6th, and rumours prevailed in Jersey from 
that day up to the 16th (when the letter directing the insurance was dated), 
that a capture had been made on the 7th, which rumours were not commu- 


was not disclosed, it was held that the 
Judge hud properly determined to leave it 
to the jury to say whether it was a mate- 
rial fact to be known. Lindenau v. Des- 
borough , 8 B. & C. 686. Where the debtor 
had agreed to pay his debt, by instalments 
in five years, belli that his creditor had an 
insurable interest in his life during that 
period, lb. The vessel being at Van 
Diemen’s I And, and the owner resi- 
dent at Sydney, lie had written to bis 
agent in London by another vessel sailing 
at. the same time, and in order to give liis 
ship every cliunce of arriving before he 
effected the insurance, directed his letter 
not to be delivered until 30 days after the 
arrival of the ship by which the letter was 
sent, and such letter communicated the 
fact of his having given such directions ; 
the 30 days elupsed, and two other vessels 
also arrived in the meantime ; held tliat 
such letter was material, and ought to 
have been communicated to the under- 
writer, and that the Judge properly re- 
ceived the evidence of persons as to tbo 
materiality of such letter. Richards v. 
Murdock, 10 B. & C. 267. A misrepre- 
sentation as to the cargo, which is not 
stated in the policy, and is found by the 
jury to be immaterial to the risk, does not 
avoidlhe policy. Flinn v. Hoodlum , 9 B. 
& C. 693. S. C. Flinn v. Tobin, 1 M. & 
M. 367. Where one of the conditions 
of u life assurance required a reference to 
persons, “ one to be the usual medical at- 
tendant of the party,” it was hdld that a false 
reference to one who hail liecn, but was not 
then the medical attendant, by the party 


whose life was to be insured, was a failuro 
of compliunee with the condition, and 
tliat it made no difference that the insurer 
was ignorant of the fraud, he having re- 
ferred the agent of the office to the party, 
and adopted his representation. Fvcrctt 
v. Desborough, & Bing. 603. And see 
Morrison v. Miuspratt, 4 Bing. 30. Lin- 
denau v. Desborough., 8 B. & C. 686. 
Maymtrd v. Rhodes, 5 D. & R. 266. 

(o) Park on Ins. 325. Fraud in this, 
os well a^in all other cases, may be proved 
by means of circumstantial evidence ; di- 
rect and positive proof is in such instances 
seldom attainable. 

( p) See Dacosta v. Scandrett , 2 P. 
Wms. 1 70. Seaman v. Fonnereau, 2 Stra. 
1183. Beckthwaite v. Nalgrove , cited 
3 Taunt. 37. Lynch v. Dunsford, 14 
East, 495. Sawtell v. Loudon, 5 Taunt. 
363. Gladstone v. King , 1 M. & S. 35. 
Bvfc v. Turner, 2 Marsh. 49. 

(</) Per Lord EUenborough in Vallance 
v. Veioar, 1 Camp. 503. See Kingston 
v. Kniblts, 1 Camp. 608. Syers v. Bridge, 
Doug. 612. Felly v. Royal Exchange 
Assurance, Burr. 341. Hoskins v. Pic- 
kersgill, Marsh. 727. Sawtell v. Loudon , 
6 Taunt. 383. Gladstone v. King, 1 M. 
& S. 36. Bufe v. Twnier, 2 Marsh. 49. 
Freeman v. Glover, 6 Esp. C. 14. Boyd 
v. Dubois , 3 Camp. C. 133. It is not ne- 
cessary to communicate circumstances 
stated in Lloyd’s List. Friere v. Wood- 
house, Holt’s C. 372. 

(r) Bell v. Bell, 2 Camp. 476. 

(s) Lynch v. Hamilton, 3 Taunt. 37. 
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nicated to the underwriters, witnesses were allowed to prove, that if the 
facts had been communicated to them they would not have enhanced 
the risk(0. Gibbs, C. J., in summing up to the jury, observed, "It is the 
province of the jury, not of individual underwriters, to decide what facts 
ought to be communicated. It is not a question of science, on which scien- 
tific men will mostly think alike, but a question of opinion, liable to be 
governed by fancy, and in which the diversity might be endless. Such 
evidence leads to nothing satisfactory, and ought on that ground to be 
rejected (u).” 

In a later case (v), where the defence was that material information, as to 
the time when the ship sailed, had been withheld from the underwriter, and 
the letter upon which the insurance had been effected was given in evidence, 
Holroyd, J. held that a witness conversant in the subject of insurance might 
give his opinion as a matter of judgment, whether particular facts, if dis- 
closed, would make a difference as to the amount of the premium. The 
premium had been considered as calculated upon an ordinary risk, and the 
question was not what the private opinion of the individual might be in the 
particular case, but what in his judgment the general opinion would be 
amongst those conversant in such matters. 

Whenever the fixing the fair price and value upon a contract to insure is 


( t ) The question whether they would 
have engaged in the risk, appears clearly 
to have been objectionable. See Berthon 
v. Loughman , 2 Starkie’s C. 258. 

(u) Burrell v. Bederly , Holt's C. 283. 
And in Campbell v. Richards , fl B. & Ad. 
840, it was held that the cvU cnee of un- 
derwriters and brokers was not admissible 
as to their opinion of the materiality of 
certain facts not communicated. In the 
case of Boehm v. Carter, Burr. 1005, the 
broker, on cross-examination by the defend- 
ant, said that lie did not believe that the 
defendant would have meddled, with the 
insurance if he had seen two letters, allud- 
ing to two letters which had t^en written 
by the party whose property had been in- 
sured in the plaintiffs name, in which he 
specified certain facts which ought, as was 
contended by the defendant, to have been 
communicated to the underwriter. Lord 
Mansfield, in discharging the rule which 
had been obtained for a new trial, said, 
“That as to the opinion of the broker, 
it was mere opinion, to which the jury 
ought not to pay the least regard ; that it 
was not evidence ; it was an opinion after 
the event, without the least foundation 
from any previous precedent or usage, and 
which, if rightly formed, could only be 
drawn from the same proceeding from 
which the Court and jury decided the 
cause.” In this case it is observable that 
the evidence of the broker was mere opinion 
as to the probable conduct of the principal 
under circumstances which never happen- 
ed, and was not given as the result of his 
judgment upon the value of the indemnity, 
as upon a matter of calculation and of 
science. Upon the general question, whe- 
ther a witness may be asked whether, in his 


judgment, the risk would bo increased, and 
consequently the vulue of the indemnity 
enhanced, by particular circumstances, it 
is to be observed, that the price and value 
must usually be a matter of calculation, de- 
pending upon the probability of loss, and 
calculated upon the average number of 
losses ; and it is a combined matter of skill 
and experience to ascertain what circum- 
stances ought to be taken into the account, 
for the purpose of estimating the probability 
of loss, and the value of an insurance, under 
particular circumstances, estimated upon an 
average. It is therefore difficult to say that 
the question of value, in such a case, is not 
one which may require the judgment of 
experienced and skilful persons. — In order 
to prove that the ship was not seaworthy 
when she sailed, ship-builders arc competent 
to give their opinion on the facts detailed 
by others, ( Thornton v. Royal Bx change 
Assurance Co., Peake's C, 25; 1 Camp. 
117); and yet the jury may frequently be 
better judges cf the state and condition of 
the vessel than they would be of the real 
value of a policy. It is true, that, a jury 
of merchants at Guildhall, skilful, intelli- 
gent, and acute and experienced as they 
are in such matters, would in all probability 
be as competent to form an opinion on such 
matters as the witnesses themselves; but 
it is to be recollected, that the question is 
as to the general admissibility of such evi- 
dence, and it may frequently happen that 
a jury is composed of persons very incom- 
petent to form a correct judgment of their 
own in such matters. 

(v) Barton v. Loughman, 2 Starkie’s C. 
258. Butype an action for negligence in 
effecting a policy, it has been held that the 
opinion of underwriters is not admissible 
3 L 4 
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Fraud. a matter of skill and judgment, acting according to certain general rules 
Suppiis- and principles of calculation, applied to the particular circumstances of 
sion of ma- eac |, individual case, it seems to be matter of evidence to show whether the 
tcrial facts. foct suppressed would have been noticed as a term in the particular calcula- 
tion. It would not be difficult to propound instances in which the materi- 
ality of the fact withheld would be a question of pure science; in other 
instances, it is very possible that mere common sense, independent of any 
peculiar skill or experience, would be sufficient to comprehend that the 
disclosure was material, and its suppression fraudulent, although not to 
understand to what extent the risk was increased by that fact. In inter- 
mediate cases, it si.-cns to be difficult in principle wholly to exclude the 
evidence, although its importance may vary exceedingly according to cir- 
cumstances. It is observable, that in the two cases first cited (.r), the 
evidence was in fact admitted, although strong remarks were made upon its 
operation. 

The defendant (y) may prove also that the plaintiff or his agent misrepre- 
sented the facts, but it is sufficient if the plaintiff's representation was 
substantially true ( 5 ). Where the owner of goods made a bond fide state- 
ment as to the time of the ship’s sailing, it was held that he was not con- 
cluded by it, although the ship did not sail till afterwards (a). A repre- 
sentation made to the underwriters at the time when their names are put 
down on the ship, will be binding on the assured, unless it be withdrawn 
before the conclusion of the contract (b). 

The practice lias obtained of admitting, in actions against an underwriter, 
evidence of representations made by the assured to the first underwriter, 
upon a presumption, as it seems, that the defendant acted upon the faith of 
the representation so made(c). 

In the case of Marsden v. livid (</), the Court intimated an opinion, that 
wherever a material fact had been represented to the first underwriter to 
induce him to subscribe the policy, it should be takefMo have been made 
to all the rest,, without the necessity of repeating it. The rule however 
seems to have been conlined to such representations as have been made to 
the first underwriter (e) ; and notwithstanding the practice which has ob- 
tained, the soundness of the doctrine lias been questioned, and if it be still 


on the question, whether a fact concealed 
is or is not material to he communicated. 
Campbell v. Richard* , 5 B. & Ad. 840 ; 
2 N. & M. 542. But in au action for neg- 
ligence in not procuring a policy of in- 
surance to be ultered, it was held that un 
insurance broker might, on inspection of 
the policy, tho invoices, and a letter 
from the supercargo, describing the circum- 
stances and situation of the ship, state what 
alterations a skilful broker would have made. 
Chapman v. Walton , 10 Bing. 57. And 
it is a question for the jury, whether any 
particular fact is material or not. West- 
bunj v. Aberdein , 2 M. & W, 207. 

U\) 11m lun v. Carte*', Burr. 1905. Dur- 
sv.V v. tenderly, Holt’s C. 283. 

(//) In an action on a life policy, a false 
representation, in answer to an oral ques- 
tion, was held to vitiate thepolkw, although 
tho policy, by the articles of tlm insiuance- 
ofiiec, was to be void in case of false an- 


swers given to certain written inquiries. 
Wainwrifjht v. Bland , 1 M. & W. 32. 

(s) Pmeson v. Watson, Cowp. 785. 
Where the agent of a ship-owner in effect- 
ing u policy misrepresented the nature of 
the cargo which she was to carry; but this 
was not inserted in the policy, and it did 
not appear that the underwriter was in- 
duced by the misrepresentation to under- 
take the risk, and the jury found that the 
misrepresentation was not material ; the 
Court held that the plaintiff was entitled 
to recover. Flinn v. Headlam , 9B.&C. 
<303. 

(a) Bowden v. Vaughan , 10 East, 415. 

(b) See Edwards v. Footner , 1 Camp. 
530. Dawson v. Atty, 7 East, 367. 

(c) 3 East, 573. 1 P meson v. Watson f 
Cowp. 789. Stavkpole v. Simon, Park, 648. 

(d) 3 East, 573. 

(e) Ibid. 
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allowed to prevail, it must, it seems, be taken with considerable qualifi- 
cation (f ) 

The contract is void if the goods have been fraudently over-valued with 
intent to defraud the insurers (<7). 

It has been seen that a deviation in Tcspect of the voyage, the subject of 
insurance, will avoid the policy (h). So also will unreasonable and unjusti- 
fiable delay (t); the existence of which is for the consideration of the 

jury (*)• 

The order in which the signatures appear, as subscribed to the policy, is 
evidence that the contracts were made with the underwriters in that 
order (Z). The defendant is also at liberty, under the general issue, not only 
to negative, by evidence, the performance of such express conditions and 
warranties (w) as are precedent to the plaintiff’s title to damages, the 
burthen of proving which, by prirnd facie evidence at least, lies on tlie 
plaintiff; but he may also show that the plaintiff has ngt performed those 
conditions which the law implies. Thus he may show tnat the ship was not 
seaworthy at the time when she sailed (w). So the defendant may show 
that the ship was not furnished with proper documents, or with a crew 
competent, according to the circumstances of the voyage (o). The testimony 
of experienced and skilful persons is admissible for this purpose, although 
they form their judgment upon observations detailed by others ( p). If the 
ineompetency of the ship occurs at an early period of the voyage, a pre- 
sumption naturally arises that the cau(|g existed previously to the time of 
sailing (<y). 

The defendant even, as it seems (?•), where there'lias been no express 


(/) Up°n this doctrine, Ld. Ellen- 
horough, in the ease of Forrester v. Piyuu, 
1 M. & S. V), observed as follows : u When- 
ever the question comes distinctly before the 
Court, whether a common i ration to the first 
underwriter is virtually a notice to all, 
I shall not scruple to remark that that 
proposition is to he received with great 
qualification. It may depend upon the 
time uud circumstances under which that 
communication was made; but on the mere 
naked unaccompanied fact of one name 
standing first upon the policy, I should not 
hold that a communication to him was 
virtually made to all the subsequent under- 
writers ; but the question is of such mag- 
nitude, that if it should arise, I should 
direct it to be put upon the record, in order 
that it might be submitted to the consi- 
deration of all the Judges.” See Brine v. 
Feather stone , 4 Taunt. 871. 

(g) llaigh v. Be la Cour, 3 Camp. 319. 
> (ft) Supra , 873. But whether a devia- 
tion for the purpose of assisting a vessel 
in distress will avoid a policy has been 
doubted in the Court of Admiralty, and 
the American Courts have held that it 
does not. Case of the Jane. 3 Hagg. 345 : 
3 Keat’s Conun. 16. 

(i) Mount v. Larkins , 8 Bing. 169. 

(ft) Palmer v. Marshall, 8 B. 318. See 
Palmer v. Penning, 9 Bing. 460. 

(0 Marsden v. Heidi 3 East, 572 ; and 


it was there held, that a slip of paper made 
at the time when the different assurers 
subscribed the policy, and containing their 
names in the order in which they actually 
subscribed, was not admissible in evidence 
without a stamp, the evidence tending to 
show that the contract entered into was 
different from that which appeared on the 
face of the contract itself. 

(m) As to the difference between an ex- 
press warranty and a collateral representa- 
tion, see Park on Insurance, 308. 478. 

(n) Anncn v. Woodman , 3 Taunt. 299. 
But primtl facie a ship is to be deemed to 
be seaworthy. Parker v. Potts , 3 Dow. 
31. 

(o) Forshaw v. Cliabert , 3 B. & B. 158. 
Clifford v. Hunter , 2 R. & M. 104. 
Douglas v . Scowgall, 4 Dow, 209. Watt 
v. Mohr, 1 Dow, 32. Bell v. Carstairs , 
14 East, 374. Law v. Hollingsworth, 
7 T. K. 160. Where a sufficient crew has 
once been provided, negligence of the crew 
at the time of the loss, is no breach of the 
implied warranty. Bushe v. Royal Bx. 
Ass. Co.,2B.&A.73. 

(p) Beckwith v. Sydebotham , 1 Camp. 
117. 

(q) See Watson v. Clark , 1 Dow, 330. 
Douglas v. Scowgall , 4 Dow, 269. 

(r) Christie v. Secretan , 8 T. E. 192. 
Law v. Hollingsworth , 7 T. R. 160. 
Farmer v. Legg,i\s. 180. Bell v. Carstairs, 
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Breach of warranty to that effect, may show in defence that the vessel insured has not 
warranty. b e en furnished with proper documents, or navigate^ according to the laws 
of the country to which she belongs, and to which she sails. 

It lias been held at Nisi Prius, that a representation made by the broker 
at the time when the names of the underwriters are put down upon a slip, 
is binding upon the assured, unless it be qualified or withdrawn before the 
execution of the policy ( 8 ). But where a ship, at the time of subscribing 
the slip, was represented to be American, but at the time of subscribing 
the policy the goods were insured on board the ship Hermon, and she was 
not represented to be of any particular country or place, it was held, that 
although she was in fact an American, it was not necessary that she should 
be documented as such (t). Such a representation however cannot, it 
should seem, on general principles, be admissible, as adding terms to the 
written contract ; and therefore, if available at all, must be so on the 
ground of fraud ; |,nd in that view of the case it seems to be immaterial 
whether the representation was made before or at the time of effecting the 
policy. 

Evidence that at the time of the capture the ship’s papers were thrown 
overboard, affords a presumption that the ship was not neutral (a). 

Upon principles already adverted to (#), sentences of condemnation, not 
only in British, but in foreign Courts of Admiralty, are not merely admis- 
sible, but usually even conclusive evidence. Upon the points of adjudica- 
tion, Lord Mansfield (in the case oijdernardi v. Motteux) (y), said, “All the 


14 East, 374. But see the observations of 
Lawrence, J. 8 T. It. 197. And see Daw- 
son v. Atty, 7 East, 367. As to a con- 
demnation for carrying simulated papers, 
Ben Homey er v. Lushing ton, 15 East, 46. 
O swell v. Vigne, 15 East, 70. Dell 
v. Bromjield, 15 East, 364. Steele v. 
Lacy, 3 Taunt. 285. The ship left Eng- 
land with a competent crew, and part 
dying abroad, it became necessary, in order 
to obtain a sufficient crew for the voyage 
home, to take in foreigners, reducing the 
crew to less than three-fourths of British 
seamen ; there was no consul at the place 
where the foreign crew were so taken in, 
and the ship was lost whilst proceeding to 
a British port ; held, that upon the con- 
struction of s. 19, of the 6 Geo. 4, c. 109, 
the vessel might have heeu considered as 
duly navigated if, upon reaching her port, 
satisfactory proof were given before the 
collector or comptroller of customs of the 
matter of excuse ; and tliat, upon such cir- 
cumstances of excuse being satisfactorily 
proved before the jury at the trial, the 
ussured were entitled to recover against 
the underwriters. Stuart v. Pou'ell, 1 B. 
& Ad. 266. 

The underwriters are liable for a loss on 
entering a port without a pilot, although 
the captain had been wrong in attempting 
to enter without a pilot; he being a per- 
son of competent skill, having used reason- 
able diligence to obtain a pilot, and lmviug 
exercised his discretion bond Jide under the 
circumstances. Phillips v. Headlam, 


2 B . & Ad. 380. There is no implied 
warranty on the part of the owner of 
goods insured that the ship is properly 
documented. Carruthers v. Gray, 3 Camp. 
142. 

(.*) Edwards v. Footner, 1 Camp. 530; 
Park on Ins. 531. 

(t) Dawson v. Atty, 7 East, 367. 

(ti) Per Buller, J., in Bemardi v. Mol- 
teux, Doug. 575, But by a French arr&t, 
20th July 1778, it is made a substantive 
ground of seizure. 

(x) Supra, Yo 1. I. 

(y) Doug. 575. In that case the doubt 
was, whether a condemnation in the French 
Court of Admiralty proceeded on the 
ground that the ship, which in the policy 
was warranted neutral, was enemy’s pro- 
perty. Lord Mansfield, C. J., and Willcs 
and Ashurst, Justices, were of opinion that 
the sentence was too ambiguous to warrant 
the conclusion. Lord Mansfield expressed 
a strong opinion that the proefes verbal 
taken at the time of the capture, and on 
which the condemnation was founded, and 
to which the sentence referred, ought to 
be considered as part of the proceedings, 
and that the sentence ought not to have 
been read without it. Buller, J. was of 
opinion that the ground of condemnation 
appeared sufficient on the face of the sen- 
tence. See also Hughes v. Cornelius , 2 
Show. 232. Baring v. Claggett , 3 B. & 
P. 201. Baring v, Christie , 5 East, 398. 
Barzillay v. LewiSy Park on Ins. 526. 
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world are parties to a sentence in a Court of Admiralty. Here there is a Breach of 
monition published at |he Exchange, and in other countries at some place w* 1 ™ 1 *?* 
of general resort, and any person interested may come in and appeal at any 
time, if there has been no laches ; if there has, the time of appeal is limited. 

But the sentence, as to that which is within it, is conclusive against all 
persons, unless reversed by a regular Court of Appeal ; it cannot be contro- 
verted collaterally in a civil suit/' 

Such sentences are conclusive as to all matters upon which the Courts of 
Admiralty adjudicate, being within their jurisdiction ( s ). They are, how- 
ever, conclusive on those points only on which they profess to decide. 

Where the fact, which is the ground of condemnation, is specifically 
stated in the decretory part, the sentence is not conclusive as to other facts 
previously recited in the sentence (a). 

Where no ground of condemnation is stated in the sentence, but the ship 
is condemned generally, the sentence is conclusive ev^ence to fhowthat 
the ship was not neutral (h). But if special cause of condemnation be 
stated, and it be still doubtful whether it proceeded on the ground that the 
ship was the enemy’s property, collateral evidence is admissible to show the 
real ground of condemnation (c). 

If the ground of decision appear to be not the want of neutrality, but 
the infringement of a foreign ordinance, inconsistent with the law of 
nations, the sentence will not be sufficient to prove that the ship was not 
neutral (df). 

The general result of the decisions upon this subject seems to be that the 
sentence of a foreign court is conclusive on that point which it professes to 
decide ; if it be a general sentence of condemnation without assigning any 
reason, the Courts here will consider that it proceeded on the grounds of 
the ship being the property of an enemy ; but if the sentence itself profess 
to he made on particular grounds, and they are set forth in the sentence, 
and appear not to warrant the condemnation, the sentence is not conclusive 
as to those facts ( e ). 

A condemnation of a vessel by a Court of Vice-Admiralty abroad, for 
insufficiency, is evidence a9 to the mere fact of condemnation ; but it was 
held by Lord Kenyon to be no evidence of the facts contained in it, the 
document being offered in order to prove that the vessel was not seaworthy 
at an antecedent time (/). 

The defendant may also object by evidence, on the ground of the ille- 

(z) Geycrv. Aguilar, 7 T. R. 681. ter , East. 22 Geo. 6, Park on Ins. 531. 

(«) Christie v. Secretan, 8 T. R. 192. Pollard v. Bell , 8 T. R. 434. Skiff kin v. 

And therefore, where the sentence of a Zee , 2 N. R. 484. 

French Court of Admiralty condemned the (e) Per Le Blanc, J. in Pollard v. Belly 
ship because she belonged to the enemies 8T.R. 434 ; and see that case, and Bird 
of the French Republic, having previously v. Appleton, 8 T. R. 562. See also Price 

recited the want of proper documents, it v. Bell , 1 East, 663. Baring v. Royal 

was held that this was evidence of the Exchange Assurance Company , 5 East, 

former fact only. But if there had been 99. Kinder sley v. Chace, Park on Ins. 

a warranty that the ship was not enemy’s 544. Oddy v. Bovil t 2 East, 478. Lothian 

property, the sentence would have been v. Henderson, 3 B. & P. 499 ; 5 East, 155. 

conclusive. Ibid. Fisher v. Ogle , 1 Camp. 418; and the 

(5) Saloneci v. Woodmas, Park on Ins. cases cited in Park on Ins. c. 18. 

62 #\ a (/) Wright v. Bernard, Guildhall Sit- 

W “ ee Bemardi v. Mottcux , Doug, tings after Mich. 1798. Park on Ins. 610. 

and per Lord Mansfield, in Saloneci Although the Court of Exchequer had 

v * woodmas, Park on Ins. 528. directed that it should not be read in 

(o) Park on Ins. 531. Moyne v. WaU evidence . 
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gality (g) of tlie voyage, trading, or adventure ; and if a voyage be illegal in 
its commencement, it seems that an insurance bn the latter part of it, which 
would not in itself have been illegal, is void (A). But it has been held to be 
no objection on this score that the contract was made in contravention of 
the revenue laws of a foreign countary (*). And where the commencement is 
legal, and the question whether the prosecution of it was legal depends on 
the fact whether the captain had notice of an order of blockade, knowledge 
of such notice will not be presumed from a notification of the fact in the 
London Gazette, but must be proved as any other fact ( k ). 

Where the defence in an action on a policy at fifteen guineas per cent., to 
return two on arrival, was, that upon the arrival of the ship the policy had 
been adjusted, and the two guineas per cent, demanded and paid, it was left 
to the jury to say whether the adventure was closed by a return of the pre- 
mium, ot the money was received with a reservation that the underwriter 
should Biii be liable upon the contingency which had happened ( 7 ). 

The underwriter is still liable to the insured after a total loss and adjust- 
ment, although (within the month) whilst the policy remains in the hands 
of the broker the initials of the insurer are struck out of the adjustment, to 
indicate payment, and the broker debits the insurer with the loss(w?,). 

A part-owner may recover against a broker who lias insured a vessel in 
liis name, and been paid by the underwriter as for a total loss, although it 
appear that others were also interested who had, previous to the bringing 
the action, given notice of their interest to the broker (w). 

Where in the bye-laws of the office imposing the conditions, and cases in 
which policies should be void, there was no exception as to death by the hands 
of justice, it was held that a policy was not avoided by the insured having 


({}) Where tlie ship sailed to a blockaded 
port Indore notification of tlie blockade had 
arrived, although she touched at a port of 
tliis country after publication in the Ga- 
zette, and when it might have arrived 
there ; held, thatsuch voyage was not. ille- 
gal, and that actual knowledge was not to 
h(* presumed, but that, as a rule of in- 
surance luw, knowledge, like other mat- 
ters, must be a question of fact for the 
jury. Harr at t v. Uw, 9 B. & C. 71*2. 
When? a ship left England knowing of the 
blockade, it was belli to be a question for 
the jury to say whether the ship ought 
not, on coming in sight of the blockading 
squadron, to have inquired whether it were 
such or not, and not, have pursued her 
voyage without gaining that informa- 
tion. Naylor v. Taylor, 1 Mo. & M. 0. 
205. In an action by the underwriter 
against a broker, to recover premiums on 
certain policies upon an illegal adventure 
really intended by the assured, tlie words 
of the policy being large enough to cover 
such adventure; held, that ulthough the 
subscription might have been innocently 
made by tlie underwriter, yet his demand 
beiug founded on an illegal consideration, 
he couhl not sustain it ; and that the 
broker by the usage of the trade being 
accepted as tlie debtor, and substituted in 
the place of the assured, had in the action 
the same grounds of defence as the assured 


would lmvc had if lie had himself effected 
the policy, except in cases where the as- 
sured might have recovered back the pre- 
miums from the underwriter. Jenkins v. 
Power, ft M. & S. 282. A bottomry bond 
made to two partners, lending partnership 
money for such purposes, is void under 
0 Geo. 1, c. 18; and the defendant having 
effected an insurance thereon, may avail 
himself of the objection, notwithstanding 
lie had under a consolidation rule agreed 
to admit the plaintiff’s interest. JEverth 
v. Blackburn, 6 M.& 8. 152. 

(A) Wilson v. Marry att, 8 T. R. 31. 

(0 8 T. It. 197 ; see the observations of 
Lawrence, J., ibid. 

(A) Harratt v. Wise, 9 B. & C. 712. 

(l) The vessel had been seized by the 
Dutch Government, on which the plain- 
tiff’s agent, to obtain her liberation, entered 
into a bond to the attorney-general of tlie 
Dutch Government, to be in force in case 
the goods were Confiscated ; the ship and 
cargo were confiscated after the arrival of 
the vessel, and the bond put in force. The 
jury found for the defendant May v. 
Christie , 1 Holt’s C. 67. 

(m) Jell v. Pratt, 2 Stnrkie's C. 67. 
See also Todd v. Heed, 4 B. & A. 210 • 

3 Starkie’s C. 10. Bussell v. Bangley, 

4 B. & A. 395. v 99 

(/i) Roberts v, OgUby, 9 Price, 269. 
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suffered death for a felony : to avoid the obligation to pay, the act of a 
party insured, which produced the event, must have been done fraudulently, 
for the very purpose of producing the event (0). 

Lastly \ One underwriter is a competent witness for another who has Compe- 
subscribed the same policy (p), unless he has entered into the consolidn* tency. 
tion rule, or has paid the loss, upon an agreement that the amount shall be 
repaid in case the plaintiff fails in the present cause (g). If he has paid the 
loss, a mere subsequent promise to repay him under that contingency will 
not, it seems, render him incompetent (r). 

One who was jointly interested in the property at the time of effecting 
the policy, is not only incompetent on the score of interest, but he is so far 
to be considered a real party in the suit, although the action be brought in 
the name of the agent, that his declarations and admissions may be given 
in evidence by the defendant (s) ; and where his interest has accrued sub- 
sequently to the effecting of the policy by his becoming a partner in the 
goods, he is, it has been held, incompetent as a witness ( t ). 

In this, as in other cases, a witness is incompetent to rej>el a charge of 
negligence or misconduct, for the consequences of which he himself would, 
if the verdict were given the other way, be personally liable ( u ). The mas- 
ter is not a competent witness for the defendant to disprove a charge of 
barratry (#), and the owner is not a competent witness for the plaintiff to 
prove the seaworthiness of the vessel (y). 

A protest made by the captain is not admissible as original evidence, but Protest, 
may be read for the purpose of contradicting his testimony ( z ). Where the 
plaintiff’s agent showed the protest to the defendant, who read it, this, it 
was held, no more made the instrument admissible evidence for the plaintiff 
than a bill in equity would be, which the plaintiff had filed and the defen- 
dant had read (a). 

The certificate of a British vice-consul abroad is not admissible to show Certificate, 
that damaged goods were sold according to the law of the country, under 
his inspection, in order to prove the amount of the damage ( b ). Nor is the 
certificate of an agent at Lloyd’s admissible for that purpose, although the 
defendant be a subscriber at Lloyd’s (c). 


POLYGAMY. 


On an indictment for this offence, it is necessary to prove the first and 
second marriages as alleged in the indictment ( d ), and that the husband or 


(o) Bolland v. Disney , 3 Russ. 351. 
ip) Bent v. Baker , 3 T. R. 27. Akers 
v. Tkomtpn , 1 Esp. C. 414. 

(q) Forrester v. Pigou , 1 M. & S. 14. 

(r) Ibid. 

(#) De Symonds v. Sheddon , 2 B. & P. 
155. 

(0 Perchard v. Whitmore , 2 B. & P. 
155, in note. 

(tt) See the general principle, supra , 
Vol. I. tit. Witness, Interest op. 

(a) Bird v. Thomson , 1 Esp. C. 339. 
Por if the plaintiff recovered, the defen- 
dant might recover against the witness; 
per Lord Kenyon; see also Taylor v. 
M* Vicar, 6 Esp. C. 27. But the captain, 
though a part-owner, is competent to 
prove the original destination of the ship, 
where that is the only question. De 


Symonds v. De la Cour , 2 N. R. 374 ; or 
to prove the loss of the ship, 2 Moore, 
503. 

(y) Pother 0 v. Elton, Peake's C. 84 ; 
and see Symonds v. De la Cour , 2 N. R. 
374, Moorish v. Footed Moore, 508. 

(z) Serial v. Porter , 7 T. R. 158. 
Christian v. Coomhe , 2 Esp. C. 489. 

(a) Senat v. Porter , 7 T. R. 158 ; and 
Christian v. Coomhe , 2 Esp. Ca. 489. 
Supra , tit. Pakol Evidence. 

(h) Waldron v. Coomhe , 3 Taunt. 162. 
(c) Drake v. Marry att, 1 B. & C. 473. 
{d) See Crira. Pleadings; and the stat. 
9 G. 4, c. 31, s. 22. By the provisions of 
the latter statute, it is immaterial whether 
the second marriage shall have taken 
place in England or elsewhere. 
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wife of the prisoner was alive at the time of the second marriage. With 
respect to the first marriage, it is sufficient to prove a marriage in fact to 
have been celebrated, either in this country, or abroad, according to the 
law of that country (e), although it be voidable, provided it be not abso- 
lutely void ( f ). 

It has been said, that in the case of bigamy, as well as in an action for 
criminal conversation, it is essential to prove a marriage in fact, as distin- 
guished from the acknowledgment and cohabitation of the parties (< 7 ). 
There is however some room for distinction between the two cases ; the 
defendant in an action for criminal conversation cannot be affected by the 
acts and declarations of the plaintiff, and the fact of the plaintiff's mar- 
riage is not necessarily within the knowledge of the defendant, as that of 
the prisoner is in a case of bigamy (A) ; and it seems, that even in the 
former case, a deliberate and solemn admission by the defendant of the 
plaintiff's marriage, would be evidence against him(i). In Truman's 
case (A), tlie cohabitation of the prisoner with Mary Russel was proved, 
and it was also proved that he had admitted that he had married her in 
Scotland ; and it was proved that lie had showed a paper, which he said 
was a certificate of his marriage, and which was shown to be a writing 
which. purported to be a proceeding before a Court in Scotland against the 
prisoner and Mary Russel, for having married in a clandestine and unor- 
derly manner, upon which they had appeared, and acknowledged that they 
were married at the time mentioned in the complaint, and were fined 100 
marks. The prisoner was convicted, and all the Judges (Perryn, Baron, 
and Buller, J. being absent) held the conviction to be proper. Some of the 
Judges observed, that the case did not rest upon cohabitation and acknow- 
ledgment, since the defendant had hacked his assertion by the production 
of a copy of a proceeding against him for having improperly contracted his 
first marriage. Some thought that the acknowledgment alone would 
have been sufficient, and that the paper was merely confirmatory of such 
acknowledgment ; and one of them took a distinction between an action 
for criminal conversation and an indictment for this offence. It is not easy 
to say on what principle a direct and deliberate admission by the prisoner 
of bis marriage should not he evidence against him of the fact in this case, 
as well as in any other. Assertions which have been made with a parti- 
cular view during cohabitation, would indeed of themselves be entitled to 
very little credit; but a distinct and solemn admission, made after the 
prisoner has been charged with the offence, and when he knew its probable 
consequences, seems to be entitled to a very different consideration (/). In 
general, a prisoner would not be concluded by any admission, where it 
appeared that the first marriage was void in point of law(wi). 


(e) East’s P. C. 406. 469 ; 1 Me, 092, 
093 ; 1 Haw. C. 43, s. 7 ; Kel. 79, 80; 1 
Sid. 171 ; 9 Ins. 88 . 

(/) 3 Ins. 88 . 

(</) In Morris v. Miller , 4 Burr. 2069. 
(A) See the observations in I'ruman’s 
Case, East’s P. C. 470. 

(*) fiec tit. Admissions. In Norwood's 
Cn»c y East's I*. C. 470, confession and co- 
hubitation, &c. wore admitted as evidence 
to prove the relation of husband and wife 
in a case of petit treason. 


(ft) East’s P. C. 471. 

(l) I have known a prisoner to be con- 
victed of bigamy upon proof of his deli- 
berate admission of both marriages, in the 
presence of his first wife, before a magis- 
trate. 

(m) In a case before Le Blanc, J. at 
York, the. prisoner had confessed the first 
marriage ; but it appeared that the mar- 
riage was void for the want of the consent 
of the guardian of the wo man , and the 
prisoner was acquitted. 
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The evidence in proof of a marriage, in fact has already been considered (w). 
Where one of the parties wa 9 a minor at the time of a marriage by license* 
proof of the consent of the parent, guardian, &c. according to the Marriage 
Act, was required to be proved ( 0 ). 

Where the indictment stated the second marriage to have been with 
E . C. “ widow,” which she never had been, nor had ever so represented 
herself, it was held to be a fatal variance (p). 

It is sufficient, as regards the second marriage, to prove a marriage de 
facto ; an objection to the validity applies only to the first marriage (q). 

Next it must be proved that the first wife was alive at the time of the 
second marriage. 

The mere presumption as to the continuance of life has been held to be 
insufficient without some positive proof of the fact, although seven years 
have not expired (r). 

The prisoner, in defence, may shou^that the first marriage was actually 
void, but it is no defence to show that it was voidable only («). Conse- 
quently, being indicted for marrying A . whilst B. a former wife was living, 
he may show that he married C, before he married B,, and that C, was 
living when he married B., for then the marriage with B. was void ; and 
in such case, if C, was dead when he married A., he was not guilty of 
bigamy in marrying lier(f). 

The defendant may also bring himself within the exceptions of the 
statute 9 Geo. 4, c. 31, s. 22, which exclude the case of a person marrying 
a second time whose husband or wife shall have been absent and not known 
to be living for seven years (u) ; or who shall have been divorced from the 
first marriage, or whose former marriage shall have been declared void 
by the sentence of any Cou-t of competent jurisdiction : and the Act does 
not extend to a second marriage contracted out of England by any other 
than a subject of His Majesty. 


(n) Supra, tit. Makkiage. If the 
marriage be proved by a person present, 
it is unnecessary to prove registration, 
license, or banns ; It. v. Allison, Russ. & 
Hv C. C. L. 109; and the assumption of 
a fictitious name on Bccond marriage will 
not prevent a conviction, ib. ; and the 
prisoner was concluded by bis written de- 
scription of the name of the second wife, 
in his note directing the publication of the 
harms. 72. v. Edwards, Russ, k Ry. C. C. 
L. 283. Where the prisoner after con- 
tracting marriage in England, married a 
Catholic in Ireland before a Catholic 
priest there, to whom he declared himself 
to be a Catholic, held that he could not 
set up as a defence his protestation after- 
wards ; and that evidence of what so took 
place before the priest, part of the cere- 
mony being in English, and part in Latin, 
after which the priest having respectively 
asked each if they would take the other 
as man and wife, and on their answer in 
the affirmative he pronounced them mar- 
ried, was sufficient in proof of the second 
marriage. Reg . v. Orgill, 9 C. & P. 80. 

(0) Supra, tit. Marriage. In the 
case of The King v. Bridgewater , cor. 
Le Blanc, J. York Assizes 1801, such evi- 


dence not having been given, the prisoner, 
.after conviction, Mas discharged on his 
recognizance to appear to receive judg- 
ment at the next assizes ; and the Judges, 
without determining upon the point, 
agreed, it is said, that, he should not be 
brought up for judgment. The point was 
afterwards expressly decided in Butler's 
Com, Old B. 1803 ; and Le Blanc, J. after- 
wards directed the acquittal of a prisoner 
at York on the same ground. Where the 
registry of the first marriage stated it to 
have been by license, and the prisoner 
proved that he was an infant at the time, 
and that his parents had never been in 
England, it was held that the jury ought 
to acquit. 72. v. James, Russ, k Ry. C. 
C. L. 17. 72. v. Morton , ib. in note. 

(p) R. v. Deeley, 4 C. k P. 079. 

(y) 72. v. Allison, Russ. &. Ry. 109; 
72. v. Penson, 0C.&P. 412. 

(r) 72. v. Twyning , 2 B. & A. 380. 

(s) 3 Ins. 88. ... 

\t) Lady Madison's Cate , 1 Hale, 693. 
(u) This provision -differs from that of 
the (repealed) slat. 1 J. 1, c. 11, under 
which such notice was immaterial. See 
East's P. C. 406 ; 1 Hale, 693 : 3 lias. 88 ; 
4 Comm. 104. 
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The 3d section of the statute 1 J. L, c. 11, provided, that nothing in the 
Act should extend to any person or persons that at the time of such mar- 
riage were divorcedby any sentence had in the Ecclesiastical Court, or to any 
person or persons where the former marriage had been by sentence in the 
Ecclesiastical Court declared to be void and of no effect. 

The former of these exceptions was held to ex|end to a divorce & mensd 
et thoro ; for although in Porter’s case this point was much doubted (x), it 
was fully established by other authorities (y). A second marriage, pend- 
ing an appeal against a divorce a vinculo matrimonii , was nlso held to 
be within the exception, although the appeal suspends and may repeal the 
sentence. In the celebrated case of the Duchess of Kingston (s), it was 
held, that a sentence in a jactitation suit, although unappealed from, was 
not conclusive evidence of the invalidity of the former marriage, since the 
decision on the invalidity of the marriage was merely collateral; and fur- 
ther, that the effect of it might avoided by proof that it had been 
obtained by fraud and collusion. 

It was also provided by sect. 3 (of the stat. 1 J. 1, c. 11), that the Act 
should not extend to “ any person or persons for or by reason of any former 
marriage had or made within the age of consent.” 

The age of consent on the part of the man is fourteen, and of the woman 
twelve, and the case was held to be within the provision if either party wen* 
within the age of consent, since the power of dissent, must, be reciprocal («). 
If both were above those ages at the time of marriage, although under the 
age of 21, the second marriage was felony ; so if they had agreed to the 
marriage after either of them had attained the age of consent, by which the 
marriage was completed (5). 

The first, that is, the true wife, cannot, he a witness against her husband, 
nor vice versd, blit the second may be admitted to prove the second marriage 
ufter the first has been established (r). 


POSSESSION. 

The actual possession of property is in many instances absolutely essen- 
tial to a title to real or personal property, and in all cases, especially where 
it is of long continuance, is regarded a.s strong evidence of right. 

1 o constitute a complete title to lands, the union of actual possession with 
the right of possession, and right of property, the jiwra et seisinat conjnnctio 
is essential (</). In the ease of a feoffment at common law (c), ami of a 
donatio mortis causa (/ ), and in ninny instances by the provisions of par- 
ticular statutes, such us the statute concerning bankrupts (y), and the Stnt. 
of Frauds (//), actual delivery and possession are absolutely essential to 
confer a title (i). 


(.r) Cro. Car. 4(51. 

(if) Hale, 01)9; 3 Ins. 39; 1 Haw. c. 43, 
». 5 ; 4 HI. Comm. 1(4. Middleton's Case, 
Kcl. 87 ; East’s 1>. C. 4(57. 

(*) 11 St. Tr. and see Martin 

Lolly’ x Case , supra, 700. 

(a) 1 Hale, 17. 01)4 ; 1 Ilaw.c. 43, s. (5 ; 
East’s P. C. 408. 

(h) 1 Hair, 094 ; 4 HI. Comm. 105; 
East's P. C. 4(58. 

(e) Ann Cheney’s Case , East’s P. C. 
4(?9, Old B. May 17510. Sergeant Foster’s 
AIS. It. v. Cm///, T. Hay. 1. 


(d) 2 Comm. 199; Flcta , 1. 3, c. 15, 
s. 5. Seisin prirnu facie imports occu- 
pation. Stott v. Stott, 16 East, 343. 

(/•) 2 Comm. 514. 

(/ ) 2 Comm. 44. Irons v. Smallpiece , 
2B.&A.551. 

Uj) Supra , tit.. Bankrupt. 

(//) Supra . tit. Frauds, Statute op. 

(*) As to the necessity of an actual de- 
livery of a chattel to confer a title, see 
Trover. ; Vendor and Purchaser. 
Livery of seisin is not Tendered void by the 
fact of a child having remained on the pro- 



POSSESSION, SROOF OF. \ 8J>7 

One man may hare the actual poneraion of lands, whilst the right of 
possession resides in another, and the actual right of property, or jmr merum, ^ 
in a third person (A). But the mere naked possession of lands w primd 
facie evidence of right against a mere stranger, who can show no colour 
of title. 

Thus the mere prior occupancy of land, however recent, gives a good 
title to the occupier, whereon he may maintain trespass against all the world, 
except such as can prove an older and better title in themselves (/). 

A possession of twenty years' duration by a defendant, is a bar to an 
ejectment, and of thirty years, is a bar to a possessory action by the 
owner (m). 

But the nature of such possession is the proper subject of evidence. For 
the mere corporeal x>ossession by the defendant is not inconsistent with a 
legal possession by the owner ; consequently, the owner may show that the 
defendant occupied merely by his permission, as his agent, or his tenant. 

On the other hand, it is competent to the defendant to prove, by opposite 
evidence, that his possession was adverse, and in spite of the owner, 
although he was not in the actual occupation of the premises ; or to show 
that the party actually in possession took and retained that possession for 
him, as his tenant (n) or agent ( 0 ). 

The proof of a lease, and of the receipt of rent (p), or even the proof of 
the receipt of rent (< q ) from one who is in actual possession of land, is evi- 
dence of possession by the party who receives it, for the x)ossession of the 
lessee is that of the lessor (r). 

Where a party is in actual possession, and lias a right to the possession 
under a legal title, which is not adverse, but claims the possession under 
another title which is adverse, the possession will not in law be deemed 
adverse («). 

In a writ of right ( t ), or of aid, mortdauncestor, &c. ( u ), or of assise (or), Seisin in 

fact. 


mises, not being placed there to represent a 
party having title, although such child was 
a descendant of that party. Doe v. Sophia 
Taylor , 5 B. & A. 575. 

(k) A disseisor who enters upon the 
lands of another by force, and turns him 
out of possession, lias mere possession; 
should the owner acquiesce for twenty 
yean, the owner would lose his Tight of 
entry, and his remedy by ejectment, al- 
though the right of possession and of pro- 
perty would still reside in him ; but after a 
lapse of twenty years the right of posses- 
sion would vest in the original disseisor, 
and the owner would retain the mere right 
of property ; and after an acquiescence of 
sixty years, the right of property in the 
former owner would wholly fail. 

(0 Catteris v. Cowper, 4 Taunt 547. 
Sven in the case of a writ of right. Jayne 
v. Price, 8 Taunt. 386. 

(m) For less than twenty years is not 
evidence of livery of seisin. Doe v. Mar* 
$***<£ Clevelan d> 0 B.& C. 864. As to 
tuft effect of twenty years’ possession, sec 
Dean v. Barnard, Camp. 505 and tit. 
Ejbctksht and Limitations An ad- 
verse possession of twenty years against 
trustees for raising portions, is evidence 
VOL. 11. 


that the right of the trustees has been re- 
leased and satisfied. Doe v. Marfyn , 
8 B. & C. 497. 

(n) If an heir demises for years, or at 
will, the entry of the lessee gives an actual 
seisin to the lessor. Com. Dig. Seisin, A. 
2 ; Assise, B. 4. 

(o) Multoque magis liberi et servi in 
potentate nostril constituti possessionem 
nostro nomine adprehendre possint. L. 1, 
s. 3. 5. L. 4. Proof of an oral authority 
to the agent is sufficient. Watkins on 
Descents, 72. 

(p) 3 Woodes, 333. Harper v. Brook, 
Bac. Ah'. Ev. 600. 

(q) Denn v. Barnard, Cowp. 605. 
Smith v. Parkhurst, And. 320. 

(r) For other observations on this snlr 
ject, vide supra , 399. 

(<) Doe d. Milner v. Brightwen, 10 
East, 583 j supra, 399. 

(t) 4 Co. 0. a. Bat the heir in a writ of 
right may allege a seisin in his ancestor. 
These writs are now abolished by the 
statute. 

(u) Com. Dig. Seisin, A. 2. 

(*) Ibid. 
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it is necessary to prove a seisin in fact, within the time limited by the sta- 
tute^), as by proof of an actual entry, or of the receipt of the rents or 
profits (*), or of a recovery and execution (a). 

And in order to render the heir at law of hereditaments which descend 
to him the stock of descent, so as to make the estate descendible to his own 
right heirs, it is requisite that he should be actually seised or possessed ; 
for non jus sed seisinafacit stipitem (h). But if on the death of the ancestor 
the possession was vacant, then the heir is in law presumed to be in pos- 
session ; he has a seisin in law , which is sufficient to entitle his widow to 
dower, although he never had actual possession (c). This, however, is but 
a presumption, which, where the heir marries after the death of the 
ancestor, is liable to be rebutted by proof of actual possession by 
another(d). But where lands descend to an heiress, a seisin in fact must 
be proved, in order to entitle the husband, as tenant by the curtesy ; and it 
is not sufficient that the heiress has a presumptive seisin, or seisin in law, 
unrebutted by any other seisin (e), except in particular instances, where, 
from the nature of the case, actual seisin was not attainable (/). * 

In order to constitute actual seisin, proof of an entry intqjcmA (£)i in the 
name of the whole, is sufficient ; as where one, having half entered at the 
window, was forcibly dragged out (/i). But the entry, if made on part, 
must be made in the name of the whole (i). And it is necessary that all 
persons having a lawful estate and possession in the thing whereof livery 
is made, should be removed (It). And proof of mere entry is insufficient, 
unless it appear that it was done with intent to take possession, as mani- 
fested by an express declaration made at the time (Z), or by some unequi- 
vocal overt act(m). 


(y) 02 II. 8, c. 2. A seisin in law is 
sufficient for an avowry upon a distress. 
4 Co. 10. a. Coni. Dig. Seisin , 11. 

(z) Com. Dig. Seisin, A. 2. 

(a) Com. Dig. Seisin, A. 2. 

(ft) 2 Ml. Com. c. 20; Fie fa, 1. 0, c. 3. 
Watkins on Descents, 58, and the authori- 
ties there cited. If, therefore, the heir die 
before entry or other actual seisin, or pos- 
session obtained, the brother of the half 
blood will succeed to the inheritance, in 
exclusion of the sister of the whole blood. 
But now see the late statute, and tit. 
PEDIGREE. 

(<?) Co. Litt. 31. a. 200. b.; F. N. B. 
140. Watkius on Descents, 38. 49. So 
to render the lands assets, though they 
were in the actual possession of a tenant 
from year to year. Bush by y. Dixon, 
3 B. & C. 208. 

(d) Co. Lift 277. a.; Perk. s. 307; 
Watkins on Descents, 51. But where the 
licir is married at the time of the death, 
the widow is dowable, notwithstanding on 
abatement, upon the notion of law, that 
some, interval, however short, must inter- 
vene between the death of the ancestor 
and the entry of the abator, during which 
the possession was vucant, and the heir 
had a seisin in law. Co. Litt. 185. b. 
298. a. ; Plowd. 258 ; 1 Co. 70. b. 174. b. ; 
Watkins on Descents, 50. 


(e) Co. Litt. 29. a. & n. (3) 40. a.; 

-2 Coinm. 127, o. 8;' 1 Co. 97. b. 

(/) Co. Litt. 39. a. ; Com. Dig. Seisin , 
A. 1 ; Co. Litt. 29. a. As in the case of 
a rent, advowson, &c. where the wife dies 
before the rent becomes payable or the 
advowson void. Ibid, and Perk. s. 468 ; 
F.N.B. 149. 

(y) So according to the civil law, 
“ (consequitur) sufficere qualcmcunque 
adprehensionem vel ingressum in rem im- 
mobilem adeoque nec opuB esse nt quia 
omnes glebas, circumambulet.” L. 9. 1. 
L. 48. L, 2. 

(It) Et pur ceo q’il ne purra entrer per 
le huis, il entra per le fenestre ; et quant 
l’un nioitie de son corps fuit deins la mea- 
son, et l’autre dehors, il fut treit hors, per 
q’il port assise et fuit agardft que le plain- 
tif recovera, 8 ass. pi. 25. f. 17. b. Bro. 
Seisin, 20. 23. Entre Cong. 57 &61. 

(i) 1 Will. Saund. 319 ; 6 Mod. 44. 

(k) Shepherd’s Touchst. ,218. Doe v. 
Taylor, 5 B. & Ad. 575. But good, al- 
though a child be there, the descendant of 
a party having title, unless placed there to 

• represent that party. 

(l) Co. Litt. 245. b. Clerk v. j Rowell, 
1 Mod. 10. Ford v. Lard Grey , 6 Mod. 
44. Plowd. Comm. 92, 93. 

(m) Watkins on Descents, 47. (d) $ Ro- 
binson's Law of Inheritance, c. 4, p. 83, 
uote(i). 
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It is not sufficient that the disseisee entered upon the invitation of the Evidence 
disseisor to dine with him, or see his cellar, or such other purpose aliene 0 en ^ 
from («) the assertion of right. 

It seems that any act of dominion exercised by the heir over the inhe- 
ritance, as by repairing houses, fences, &c. or by receiving rent, will amount 
to an actual entry (0). 

So proof of an entry by an agent is sufficient, whether he be specially By an 
appointed for the purpose, or be so considered in point of law; as of the a £ ent * 
entry or possession of the guardian or lord of the infant heir (p), or of any 
other person, on the infant’s estate ( q), or of the ancestor’s lessee for years, 
tenant by elegit, statute merchant, or statute staple, or of the lessee of the 
owner (r). 

The entry of a coparcener, joint-tenant, or tenant in common, is the entry 
of all the rest, where it is for their advantage ( s ). 

The possession of the lessee for years of the ancestor is the actual pos- 
session of the heir, so as to constitute a possessio fratris ( t ). But where the 
lands are let on a freehold lease there is no actual seisin, unless the heir 
acquire an actual seisin after the expiration of the lease (m). 

In many instances the owner has an election whether he will consider the 
party in possession a disseisor, or by his own permission ; as where a tenant at 
will, or by sufferance, makes a lease (x) or a lessee attorns, or merely pays 
rent to a stranger without coercion (g). So if a man enter, claiming as 
guardian where he has no right to be so (z). 

In order to constitute a seisin of incorporeal hereditaments in the heir, incorporeal 
so as to make him the stock of descent, it is essential that he should actually herodita- 
receive the rents, or present to the advowson, unless it be appurtenant to a ment9 ‘ 
manor of which he has had actual seisin ( a ). 

Where seisin of an inheritance has once been shown, a continuance will 
be presumed till the contrary be proved ( b ). 

Proof of title to real property shows a seisin in law, and is primd fade 
evidence of possession in fact(c). The proof of title to personal property is 


( n ) Watkins on Descents, 47. (d) ; Ro- 
binson’s Law of Inheritance, c. 4, p. 33, 
note (i). 

(o) Watkins on Descents, 76. Robin- 
son’s Law of Inheritance, 33, note (i), 
c. 4. 

(p) 1 Com. Dig. Assise, B. 4. Dyer, 
291. Newman v. Newman, 3 Wils. 51 6 ; 
Watkins on Descents, 64 (f), and the cases 
there cited; and Doe d. Hirst v. Hirst, 
York Spring Ass. 1820, cor. Bay ley, J. 

( 9 ) An infant may consider any entry 
made by another on the estate, as made for 
his use. F.N.B.118. b.; Co. Litt. 18p.a.; 
Morgan v. Morgan , 1 Atk. 489. Dormer 
v* Forteseue, $ Atk. 140, per Ld. Kenyon. 
Doe v. Keene, 7 T. R. 390. Ex parte 
Grace, 1 B. & P. 376; and such entry will 
constitute a possessio fratris. Where a 
posthumous son was born in one of four 
houses belonging to his father, and his 
mother received rents for the three others, 
and the son died when five weeks old, it 
was held to be a j possessio fratris, which 
excluded the sister of the half blood . Good • 
title d. Newman v. Newman, 3 Wils. 516. 


(r) B. N. P. 104; 1 Com. Dig. Assiie, 
B. 4; 1 Wils. 176. 

(s) Gil. Ten. 29 ; Co. Litt. 242. 373. b. ; 
Hob. 120 ; and will constitute a possessio 
fratris in one who did not enter, to the 
exclusion of the half blood. Hob. 128 ; 
Dyer, 128, pi. 58 ; Moore, 868. 

(t) Co. Litt. 15. a.; ib. 243. a. ; and the 
rule is the same as to copyholds of inhe- 
ritance, 4 Rep. 21 ; Moore, 125, pi. 272. 
And see Bushby v. Dixon, 3 B. & C. 298; 
supra . 

(w) Doe v. Keene , 7 T. R. 390. 

(x) 1 Roll. 661. 1. 25; Cro. Car. 302: 
Com. Dig. Seisin, F. 3. 

(y) 1 Roll. 661. 1. 45; Com. Dig. Seir 

(z) 1 Roll. 661. 1. 20; Com. Dig. Sei- 
sin, F. 3; and see other instances there 
collected. 

(а) Co. Litt. 15. b. ; F. N. B. 36; Watk. 
Law of Desc. 77. 

(б) See Cockman v. Farrer, Sir T. 
Jones, 182 ; Plowd. 193. a. 431. a. 

(c) Supra, 405. 
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evidence of possession ; for the law annexes the possession to the right to 
personal property (d). 

Possession! The effect of possession, as affording presumptive evidence of right, is 
effect of, as ver y powerful. As against a mere stranger, the simple occupation of pro- 
Swhbv!?" perty, whether real or personal, however recent, is evidence of a right, and 
dence. will enable the possessor to maintain trespass or trover (e) ; and even where 
the right is otherwise doubtful, ought to turn the scale (/), according to the 
maxims of the Roman law, in pari causd possessor potior haberi debet (g), 
and pro ret possessore in dubio est pronuntiandum (A). 

The long-continued and peaceable possession of an easement, or interest 
in the lands of another, affords, as has been seen, presumptive evidence of 
right, which must prevail, unless such enjoyment can be rebutted and 
explained ; and finally, such an enjoyment of lands, where it has been long 
continued, will at last, by the positive authority of law, ripen into an abso- 
lute and indefeasible right, which will prevail against the original proprietor 
himself. He, according to the notion of the civil law at least, may justly 
be regarded as having abandoned that property, and thrown it again, as it 
were, into its original and natural state (i), so that a title to it may again be 
acquired by occupancy (A). 

Where possession has accompanied a deed of feoffment, livery, in fact, is 
to be presumed. But it is otherwise where possession has not accompanied 
the deed (Z). But this is a mere presumption in fact, of which the jury are 
to judge ; and the Court cannot infer a lawful conveyance by feoffment 
unless the jury find the livery (wi). 

Proof of possession, and of the receipt of rent for twenty years, is evidence 
* of an estate in fee to go to a jury, although the title, as far as it could be 

developed, appeared to be a long term for years ; for it might have been a 
term to attend the inheritance (n). 


POST-MARK. See tit. Libel. 

The postmark on a letter may be proved, where the fact is material, by 
any person who knows it to be genuine j it is not necessary to call the post- 
master, or clerk from the post-office (o). 


id) Infra, tit. Trover. 

(e) As when? he finds a jewel ; Armory 
v, Belamirie, 8tr. 506. See tit. Trover. 

(/) See Bremridge v. Osborn, 1 Star- 
tlers C. 374. Where the question was, 
whether a piece of cloth had been returned 
by tiie defendant to the plaintiff, the pos- 
session of a note by the defendant, in 
which the plaintiff requested him to return 
the doth by the hearer, was considered to 
afford primA facie evidence that the cloth 
had been returned. Shepherd v. Currie , 
1 Starkie’s C. 454. An agent's authority 
to receive payment is usually evidenced by 
his possession of the securities, supra, 43. 
The possession of a negotiable instrument 
is primA fade evidence of ownership. 
King y. Mxlsom , 2 Camp. 5. 
ig) L. 2. s. 0. Ff. uti poss. 

(h) L. 125 ; L. 128 ; Ff. de r. i. Cogi 
possessor**,™ ab eo qui expetit titulum sum 
possession^ dicers incivile est. L. 11. 

(i) Id quod nullius est, rations natural!, 


occupant! conceditur. Ff. 4. b. s. 3 ; see 
2 Com. 258. 

(A) Quum enim quae nullius sunt ce- 
dant occupant!, et res pro derelictis habitre 
pro rebus nullius habeantur, nihil sand 
aequius est, quain id quod quis bonk fide 
et justo titulo tempore longo possedit, et 
ab altero non est vindicatum, possidenti 
adquiri. Heineccius, EL J. C. pars 0, 
«• 208 ; Gro. de Jure Belli atque Pads, 
p. It 4. 

(0 Roll. Rep. 192. 227; Tri. per Pais, 
209 ; Cro. J. 463 ; Bl. Comm. 6, 7 : Bac. 
Abr. JEv. 648. 

(m) Roll. Rep. 132; Tri. per Pais, 
339. 

(a) Bern v. Barnard, Cowp. 595. 

(o) Abby v. Lilt , 2 Bing. 599. And 
see Archangdo v. Thompson , 2 Camp. 
620. Kemp v. Loicen, 1 Camp. 178 : 5 
Bing. 299. Hitehen v. Best , 1 B. k B. 
299. Where the postmaster was offered 
in a criminal case as evidence to show 
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POWER (p). 

It is a general principle of law, that whenever a power is given to par- 
ticular persons to do a written act in a particular manner, or under certain P c P* e * 
particular circumstances, whether it be to parish officers or magistrates, as 
to grant certificates, under which, if duly executed, other persons, especially 
public officers, are bound to act, or to grant warrants, or make orders, that Proof of 
their authority must appear on the instrument itself. It must thereby execution * 
appear that they are the persons authorized, and that the certificate, war- 
rant, or order, was made in the manner and under the circumstances 
required. Otherwise the certificate, warrant, or order, is not obligatory, 
but void (<7). 

Hence, where the question was, whether a certificate signed by two 
churchwardens and one overseer, but bearing only two seals, was a legal 
and valid certificate under the stat. 8 & 9 W. 3, c. 30 (r), the Court held that 
the certificate had not been properly executed («). Lord Ellenborough, in 
giving judgment, observed, u in considering how far the cases of deeds are 
applicable to the present, it is to be recollected, that, in those cases, the 
parties alone, under whose authority the deeds were executed, are bound 
by them ; but the present is the case of the execution of a power, which 
binds and operates upon other persons at their peril, and subjects them to 
indictments as for crimes, in case of their disobedience to the power, if it be 
duly executed,” 


that the pr»oner liad put the letter into 
the post-ofticc at a particular place, Lord 
Ellenborough rejected the evidence. R. 
v. Watson , 1 Camp. 213. Sec above, 
622. 

(p) It is a general rule that an ap- 
pointee under a power, takes under the 
instrument creating the power, and not 
under that by which it is executed. R. v. 
Lord of Manor of Oundle , 1 Ad. & Ell. 
283. Power of appointment when satis- 
fied by a devise. Davies v. Williams, 
1 Ad. & Ell. 388. A power of appoint- 
ment in A. on surrender of copyhold to 
such uses as A. Bhall appoint, and until 
such to use of A. in fee is well executed 
by A., although never admitted. The 
copyholder continues tenant until some 
one is admitted under his surrender. R. 
v. Lord of Manor of Oundle, 1 Ad. & Ell. 
283. And see R. v. Lord of Manor of 
Hendon, 2 T. R. 484. An affirmative 
power expressed does not narrow an inci- 
dent power. Com. Dig. Franchise, F. 20. 
Lands are appointed under a power to A, 
to the use of B., the legal estate vests in 
A. Doe v. Heddon, 4 M. k Ry. 118. 
Appointments illusory or nominal are ren- 
dered valid by 1 W. 4, c. 46. Where a 
deed of appointment appears formally exe- 
cuted, revoking a former one, which is not 
found and declared by the existing one 
null and inoperative, the Court will not 
allow the existing deed to be affected by 
mere conjecture as to its not pursuing 
dulyihe power of revocation reserved in 
the former. Maugham v. Sandy*, 2 Sim. 


137. When a lease is made under a power 
to let at the ancient and accustomed rent, 
all the circumstances connected with that 
rent are admissible in evidence. The dif- 
ferent leases may be referred to, in order 
to see what is the usual and accustomed 
rent. Doe v. Wilson, 3 B. & A. 863. 
And see Smith v. Doe, 2 B. & B. 604. 
And a lease under such a power is not 
void, though it reserve a forehand rent, 
if such he the usual and accustomed rent, 
lb. Secus, if the power require the “ best 
and most approved yearly rent to be re- 
served.” Doe v. Gifford, ib. 371. 

( q ) Per Ld. Ellenborough, R. v. AtH- 
trey, K. B. East, T. 1817. 

(r) Which requires certificates to be 
under the hands and seals of the church- 
wardens and overseers, or the mqjor part 
of them, or under the hands and seals of 
the overseers, where there are no church- 
wardens. 

(*) R. v. Austrey , K. B. East. Term, 
1817 Phillips on Ev. 469. The certifi- 
cate was duly attested, and allowed by two 
magistrates, and purported to be the cer- 
tificate of A.B. and C. D. churchwardens, 
and of JB. F. overseer. One seal was oppo- 
site the first two names, and the other seal 
opposite to the last ; no trace of any other 
seal appeared on the instrument, which 
was thirty years old. It must appear on 
the face of an order mode by a justice that 
he had jurisdiction to make it, or it will be 
void. R. v. Hulcot, 6 T. R. 687. But 
such an order may be bad in part, and good 
for the residue. R. v. Fox, 6 T. R. 148. 

3 M 3 
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Ptaof of Where a special authority is given to magistrates and others by statute, 
execution, their acts are null and void unless they proceed in the manner and under 
the restrictions which the statute imposes. And therefore where a notice is 
required previous to the allowance of indentures by a magistrate, if he allow 
the indentures without such notice, the allowance is void(f). 

With regard to the execution of powers created by private authority (u), it 
is a settled rule of law, that all the circumstances required by the creators of 
the power, however unessential and otherwise unimportant they may be, 
must be observed, and cannot but be satisfied by a strict and literal per- 
formance (a:). 

Thus, in the case of Thnirc v. Thnire ( y ), where there was a submission 
to arbitration, “so that the award be delivered under their hands and seals,” 
it was made a question, whether an award sealed, but not Bigned, was a 
good award ; the point reserved being, whether the sealing, which was 
virtually a signing, was sufficient ; or, whether the words of the submission 
should be intended, as in common parlance, an actual writing of their 
hands. The Judges of the Common Pleas were at first divided upon that 
point. It was finally determined, however, by the whole Court, that a 
virtual signing would not do, but that there ought to be an actual signing 
under their hands. 

It has been solemnly decided, in several cases, that a power, to be exe- 
cuted by signing and sealing, to be attested by witnesses, is not well 
executed unless the attestation shall express that the signing, as well as the 
seuling, were witnessed. Thus, in the case of Doe d. Mansfield v. Peach(z ), 
where the power was to be executed “ by any deed or writing under the 
hands and seals of the parties, to be by them duly executed in the presence 
of, and attested by, two or more witnesses,” and the attestation was only of 
the sealing and delivery, the Court of King’s Pencil held that the attestation 
was insufficient. The same point was decided by a majority of the Judges 
of the Common Picas, in the case of Wright v. Waheford (a). 

Upon the same principle it was held, that a power, to he executed by any 
appointment, in the nature of a will, to be signed and published in the 
presence of, and attested by, two or more credible witnesses, was not well 
executed by an attestation which noticed the signing only , and not the 
publication ( b ). 

And such a defect in an attestation cannot be remedied by a new attesta- 


(0 R> v. Ncwark-upon-Trent, 3 B. & 
C. 59. Although the Act also provided 
that no settlement should be gained unless 
the indentures should be allowed. 

(u) In what case a power delegated to 
three conjunctim Sc divisim may he exe- 
cuted by two, see Co. Litt.52. b. note (2) 
and (3), by Butler and Hargrave. In what 
cases a majority of churchwardens and 
overseers have power to lead the parish. 
E. v. Beeston, 3 T. Bn 592 , 2 Nolan, 196, 
n. Bum’s J., tit. Churchwardens . 

(a?) Per Ld. Ellenborough, In R. v. 
Am trey, K. B East. Term, 1817. See 
Sugdcn on Powers. 

(y) Palm. 109, cited by Ld. Ellenborough, 
in JR. v. A ustrey. 

(z) 2 M. & S. 576. 

(«) 4 Taunt. 214— Mansfield, C. J. dis- 


sentiente. In consequence of the decisions 
in these two cases, the stat. 54 G. 3, c. 168, 
enacted, “ that every deed or other instru- 
ment, already made with the intention to 
exercise any power, &c. shall, if duly signed 
and executed, and in other respects duly 
attested, be from the date thereof, and so 
as to establish derivative titles, if any, of 
the same validity and effect, and provable 
in like manner, as if a memorandum of 
attestation of signature, or being under 
hand, had been subscribed by the witness, 
and file attestation expressing the fact of 
sealing and delivering, without expressing 
the fact of signing, or any other form of 
attestation, shall not exclude the proof, or 
the presumption, of signature.” This Act 
is merely retrospective. 

(b) Afoodie v. Reid, 7 Taunt. 355. 
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tion, indorsed upon the instrument after the death of one of the parties. 
For such an attestation cannot give to the act of the parties an operation 
after their death which it never had during their lives (c). 

And where the attestation in such a case is defective, the defect cannot 
he supplied by evidence that the witnesses did in fact attest the signing, as 
well a9 the sealing ( d ). 

Where, however, the terms creating the power do not require an attesta- 
tion of the signing and sealing by the witnesses, but merely that the instru- 
ment shall be signed, sealed, &c. in their presence, it seems that proof, in 
fact, that they did witness the requisite particulars, signing as well as 
sealing, is sufficient, although the attestation applies to the sealing and 
delivery only (e). 
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As the ownership of property is a mere arbitrary and artificial relation, it 
follows, that the evidence to prove that relation must also be of an artificial 
character, and that it does not admit of proof through the natural medium 
of the senses. 

The most direct indications of property consist in the evidence of those 
forms and ceremonies of investiture and written instruments which the law 
has appointed for the transferring the right of property, and authenticating 
and commemorating such transfers. 

For such purposes, the ancient mode of alienation, by open and formal 
livery, before witnesses, and the more modem conveyance by deeds, solemnly 
authenticated, were devised and appointed. These are the most direct 
proofs which the nature of *he case admits of. But these alone are inade- 
quate to the purposes of proof and the security of property. The living 
witnesses of such transfers perish in the ordinary course of nature ; and the 
most durable memorials which human ingenuity can devise are liable to 
decay, and to casual loss and destruction, as well as wilful spoliation. In 
order, therefore, to supply the place of these, the most direct and authentic 
testimonies, recourse must be had, as in other cases, to indirect and cir- 
cumstantial evidence, for the purpose of proof. Of those circumstances 
which afford presumptive evidence of property, whether real or personal, 
continued possession is, beyond all comparison, the strongest in its nature 
and operation. In the infancy of society, mere occupation would usually 
confer an actual title, and in some instances, even to this day, such a title 
prevails ( f ) $ and, by a slight extension of the principle, an owner who has 
long acquiesced in the adverse enjoyment of property by another, may be 
considered to have abandoned it, and the occupant to be entitled to it by 
Te&son of his occupancy. 

(0) P. C. la Doe d. Mansfield v. Peach, 

2 M. & S. 676 ; Wright v. Wakcford, 

4 Taunt. 314; Wright v. Barlow, 3 M. & 

S. 612. g. P. 

{d) Doe d. Hotchkiss v. Pearce , 6 Taunt. 

402; 2 Marsh. 102. 

(e) Thus, where the deed, which created 
the power, directed merely that it should 
he 'executed by any writing, to be signed 
and sealed in the presence of two witnesses, 
without directing that they should attest 
such execution ; and the deed, in pursuance 


of the power, was expressed to be executed 
in the presence of the witnesses, but the 
attestation applied to the sealing and de- 
livery only: the Chancellor was of opinion 
that it might be properly left to the jury to 
presume that the deed was signed, as it 
professed to be, in the presence of the wit- 
nesses who attested the sealing and de- 
livery. M* Queen v. Farquhar , 11 Ves. 
467 ; 17 Ves. 458. 

(/) 2 Bl. Comm. ; supra , tit. Posses- 
sion. 
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Grotmdt So forcible is the presumption derived from long-continued possession, 
fa^fesum- an( | g0 conducive is it to the peace and quiet of society to protect such a 
from erJ? 6 possession, that in many instances it is absolutely conclusive of the right to 
joyment, the subject-matter, by virtue of positive arbitrary rules and statutory enact- 
ments ; and in numerous other cases possession affords presumptive evidence 
of title (y). Rules of this nature, whether conclusive* or of inferior force, are 
founded, 1st. On the principle of law, which will not presume any man’s act 
to be illegal, and will therefore attribute such continued use and enjoyment to 
a legal, rather than an illegal origin, and will ascribe long-continued posses- 
sion, which cannot otherwise be accounted for, to a legal title. 2dly. Upon 
a reasonable and very forcible presumption, that the acquiescence in such 
enjoyment for a long period, by those whose interest it was to interrupt it, 
arose from the knowledge and consciousness, on their part, that the enjoy- 
ment was rightful, and could not be disturbed. And also on a consideration 
of the hardship which would accrue to parties, if, after long possession, and 
when time had robbed them of the means of proof, their titles were to be 
subjected to rigorous examination. Were this to be permitted, length of 
possession, instead of strengthening, would weaken every man’s title to 
his estate. 3dly. Upon a principle of public policy and convenience, which 
operates to the preservation of the public peace, and the quieting of men’s 
possessions (A), and can work no prejudice, except to those who are guilty 
of negligence in the conduct of their affairs (£). 


(g) The maxim of law is “ ex diutumi- 
tate temporis omnia prsesunmntur solem- 
niter esse acta.” Co. Litt. 6. Hence, if 
in the case of a feoffment the witnesses he 
dead, quiet possession for a length of time 
will make u strong or violent presumption, 
which stands for proof. Ibid. Mod. 117; 
Lev. 26; Palm. 427. In Eldridge v. 
Knott , Cowp. 216, Lord Mansfield ob- 
serves, that " there are many cases not 
wltliiu die Statute of Limitations, where, 
from a principle of quieting possession, the 
Court has thought a jury should presume 
any tiling to support a length of possession.” 
Lord Coke says, “ thatan Act of Parliament 
may be presumed, even in the case of the 
Crown, which is not bonnd by the statntes 
of limitation.” A grant may ho presumed 
from great length of possession; it was 
so done in The Mayor of Hull v. Hor- 
ner , Cowp. 102. Not that in such cases 
tiie Court really thinks that a grant has 
been made, because it is not probable that 
a grant should have existed without its 
being upon record, but diey presume the 
fact for the purpose and from a principle 
of quieting possession.” Presumptions do 
not always proceed on a belief that the 
fact has token place : grants are frequently 
presumed for the purpose and on the prin- 
ciple of quieting the possession. Hilary v. 
Walker , 12 Ves. 262 ; and see Lord Hard- 
wicke's observations In LyddaU v. Weston, 
2 Atk. 10. Title was made from the Black 
Prince, which could have been out of him 
but by Act of Parliament ; and because 
possession had gone accordingly, the Court 
presumed an Act. Skinn. 78. But al- 
though a record may be presumed from 


long-continued enjoyment, so as to defeat 
an ancient documentary title, yet such a 
title must (it seems) prevail In a case of 
merely conflicting evidence. Per Abbott, 
L. C. J. in Cuthbert v. Cooper , Slit, after 
Trin. T. 1826. 

(h) See Lord Mansfield’s observations 
in Eldridge y. Knott, Cowp. 216, fy supra, 
note ( g). The presuming a deed from long 
usage is a modern invention of the Judges, 
for the furtherance of justice and the sake 
of peace, where there has been a long exer- 
cise of an adverse right. For Instance, it 
cannot be supposed that a man would 
suffer his neighbour to obstruct the light 
of his windows and render his house un- 
comfortable, or to use a way over his 
meadow with carts and carriages, for 
twenty years, unless some agreement had 
been made between the parties to that 
effect, of which usage is the evidence. 
P. C. Knight v. Halsey, 2 B. & P. 206. 
And thought it be a general rule that no 
length of time will sanction a public nui- 
sance (Weld v. Hornby, 7 East, 106), yet 
presumptions may be made even as to the 
extinguishment of a public right, in &vour 
of long enjoyment by the public of some 
other right. Where a public road had 
existed for a great length of time across 
a channel once navigable, it was held that 
in support of the case it might be pre- 
sumed that the public right had been ex- 
tinguished either by an Act of Parliament 
and writ of ad quod damnum, by thenctof 
the commissioners, or by natural causes. 
M v. Montague , 4 B. & C. 698. 

(f) According to the Homan law, Ea 
(usucapio vel long! temporis pnescriptio 
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In considering the nature and effect of circumstantial evidence in ques^ Grounds 
tions of title, the order which belongs to presumptive evidence in general, ^ 
naturally presents itself. Accordingly, it will be proper to consider, fromen- 
lst. In what cases long-continued and peaceable possession is conclusive as joyment 
to the right. 2dly. In what instances the law, although it does not con- 
clusively infer a right, nevertheless gives to the evidence a mere technical 
force and operation, beyond its natural force and operation, as estimated by 
a jury. Sdly. In what cases the law raises no technical presumption, but 
the jury are left to make their own inference, according to the natural 
weight of the evidence. 

The inference of title from adverse undisturbed enjoyment is conclusive, presump- 
lst. In cases of prescription, 2dly. In the different instances which fall tion,wlieu 
within the Statutes of Limitation. conclusive. 

To every prescription timc(h) and usage are inseparable incidents (Z). Prescrip- 
With respect to time, it must have existed from time whereof the memory tion. 
of man is not to the contrary, which is to be understood not merely of 
living memory, but of memory by the means of records or other written 
memorials (m). And therefore where there is any proof of the original or 
commencement of anything, it cannot be claimed by prescription (n); 
unless, indeed, the commencement were before the reign of Bichard the 
First, for then it is considered to have existed immemorially, on an equi- 
table construction of the stat. 2d of Westminster, which limited that time 
for a writ of right (o). 

Hence, proof of an ancient grant of the right or liberty, without date, 
does not necessarily destroy the prescription; for it may have existed 
before the time of legal memory ; and even supposing the grant to have 
been executed since, this may have been done for the purpose of con- 
firming a prescriptive right (p). 

A prescription is good, if it can be supposed to have had a legal com- Considera- 
mencement (q). And therefore, in such case, it is unnecessary, in order to tioiu 


nocet iis qni in inquirendd, re su& fuere 
mgligentiores. Pand. L. 41, tit. 3; Hoinecc. 
E.J.C. pars 6, s. 212. Such a prescrip- 
tion was not allowed to operate against 
those who from infirmity, &c., were not 
chargeable with negligence and laches in 
acquiescing in the possession of the pro- 
perty by another, “ TJt agere non valenti 
non currat prmscriptio.” L. 1, s. 2. 

(A) The Roman law was much more 
artificial than the law of England in its 
rules relating to the nature and effect of 
the continued possession of property. A 
prescription was either, 1st Usucapio vel 
longi temporls prcescriptio ; or, 2d. Pre- 
script!© longissiml temporis. Pand. lib. 
xli. tit 3.— To constitute the first, a con- 
tinued possession of three years, in the 
case of moveables, and in the case of im- 
moveables, of ten years, inter pmsentes, 
and of twenty years, inter absentes, was 
requisite. It was also essential that the 
possession should be bonhfide “ ut ignoret 
possessor rem esse atianam potiusque ex- 
xstimet earn a quo oausam habet tan ouam 
tartm* jM Xnandi ludmi*.” L. 109. 
de v. s. Where the possession was 


malh fide, a preescriptio longimmi tem- 
poris, i, e. of thirty years, was necessary 
to confer a title. L. 8. s. 1, de prax. xxx. 
Et quidem triginta annorum proascriptione 
opus cst si res usucapi nequeunt ob auc- 
toris malam fidem. Heinec. El. J. C. pars 
0, sec. 223. In other instances, a prescrip- 
tion of forty years, and in some of one 
hundred years ; in others, of time imme- 
morial, “ cujus in contrarium non extat 
memoria,” was essential to confer a title. 
L. 2, s. 1, 7 ; L. 23, s. 2 ; Heinec. El. J. C. 
p. 6, s. 225. 

(1) Co. Litt 113, 

Cm) Co. Litt 115. a. 

(n) Ibid. Hence, although the Pope’s 
bull be evidence under a special prescrip- 
tion to be discharged of tithes, it is no 
evidence under a general prescription, be- 
cause it shows the commencement of the 
custom. Palm. 38. B. N. P. 248. 

(o) 2 Roll. 260, 1.10. 45. 

(p) 2 Bl. 989. 

(g) 1 T. R 667. Hence a custom men 
from a prescription ; for a custom is good 
if it be not unreasonable . 
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the establishment of a prescription by evidence, to prove a consideration, 
to support the right or obligation. 

But in order to support a prescription against public right, a considera- 
tion must be proved ; as where toll-thorough, that is, a toll for passing over 
the public highway, is claimed (r). But toll-traverse, that is, toll for 
passing through the private lands of the owner, may be claimed without 
alleging or proving any consideration. 

And where the plaintiff claimed toll-thorough, and showed that the soil 
and the tolls before the time of legal memory belonged to the same owner, 
although they had been severed since, it was held, that it was to be pre- 
sumed that the right of passage had been granted to the public in con- 
sideration of the toll(s). 

If repeated usage within the time of memory cannot be proved, the pre- 
scription fails (t ) ; as, if it appear that a town was incorporated before the 
time of Richard the First, but that the franchise was never afterwards 
used (u). 

And by non-use of a fair, market, or other franchise, for the use of others, 
the franchise will be forfeited (a*). 

So a chasm or interruption in the usage within time of memory will des- 
troy the prescription. But a tortious interruption will not destroy it (y ) ; 
neither will a discontinuance by the lease of a terre-tenant (z). 

A prescription is also destroyed by proof of unity of possession (a). 

Although prescriptive enjoyment of a right, when established, be con- 
clusive as to title, yet the evidence to prove a prescription must, from the 
nature of the claim, usually be Resumptive. So difficult is it to establish 
the continuance of an usage through many centuries past by the aid 
even of written memorials. In order to raise such a presumption, evi- 
dence should be given, such as the case affords, of the usage and exer- 
cise of the right, as far as living memory can go, by witnesses who have 
had actual knowledge of the fact. When this source has been exhausted, 
recourse must be had in the case, both of public and private prescriptions, 
to ancient documentary evidence. But here it may be observed, that con- 
tinued usage and exercise of a right, carried no farther back than even 
living memory can go, will frequently afford primd facie evidence whereon 


(r) Mayor and Burgesses of Notting- 
ham v. Lambert , Willcs, 111. See Rich- 
ards v. Bennett , 1 B. & C. 223. Colton 
v. Smithy I Cowp. 47, Crispe v. Bel- 
wood, 3 Lev. 424. Com. Big. tit. Toll- 
thorough (c); where it was held, that a 
prescription to take toll for passing on on 
ancient navigable river, through the plain- 
tiff's manor, was bad. And see Truman 
v. Walgham, 2 Wills. 29G. Where a cor- 
poration claiming tolls were shown to 
have repaired only a single road and 
bridge; held, that the consideration for 
toll-thorough failed, and the claim could 
not be supported ; but that if the King 
were at the time entitled to the soil of the 
town and to toll -traverse, a grant by King 
John, by charter to the corporation, “ of 
the town with its appurtenances/' was 
sufficient to include such toll, Brett v. 
Beales , 1M.&H. 426. 


Where the Crown granted a fair or mar- 
ket, with an express grant of toll ; held, 
that the* grantees were entitled to demand 
a reasonable toll, although none was speci- 
fied in the charter. Stamford Corp. v. 
Pawlett , 1 J. & Cr. 67. 

(0 Lord Pelhom v. Pichersgill, 1 T. R. 
660. 

(*) Co. Litt. 113, b. 

(u) 2 Roll. 268, 1. 52* Legal memory 
was from the first day of the reign of 
Rich. 1st. 1 Inst. 170. * 


(a?) Manw, 81. Com. Dig. Liberty C. 
1. Seeus, in the case of a free warren. 

(y) 2 Inst. 663. 


(z) 2 Inst. 664; Com. Dig. tit. Pre- 
scription. 


(«) 3 Taunt. 4 ; Com. Dig. tit Suspen- 
sion, G. ; infra, 160S. ■ 
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a prescription may be presumed, which will prevail, if not rebutted by some 
evidence to the contrary (ft). 

Ancient deeds, and other instruments relating to the exercise of the right, 
and derived from the proper custody, are also admissible in pTOof of a pre- 
scription. Thejf may be considered to be in the nature of solemn declara- 
tions, accompanying acts which, it has been seen, are always admissible 
on general principles, as part of the res gestce ; and although it cannot be 
proved that any act of enjoyment was immediately consequent upon ancient 
deeds, yet when such deeds are found in the natural and legitimate reposi- 
tory where they might be expected to be found, on the supposition that 
they had been acted upon , a fair presumption arises that such has been the 
case. It would be too much to presume that an ancestor had forged the 
deeds in order to enable some remote descendant to commit a fraud, 
especially as such evidence, if it stand alone, unsupported by proof of the 
actual enjoyment of the right in modern times, is of no avail. 

When the enjoyment has been established, as far as living memory can 
go, then ancient instruments, connected with the exercise of the right by 
their contents, and deriving authority from the place in which they are 
found, are in the nature of solemn declarations, which, although they do 
not actually accompany the enjoyment proved, are yet as proximate to it as 
the nature of the case will permit. 

It has already been stated that doubts have been entertained on the 
question, whether reputation and traditionary declarations be admissible to 
prove a private, as they are to prove a public, prescription j and the prac- 
tice on this point has not been uniform (<?)■ 


(ft) Thus the uninterrupted po^easion of 
a pew in a church for thirty years is pre- 
sumptive evidence, agaiust a wrong-doer, 
of a title by prescription. Griffith v. 
Matthews , 5 T. R. 296 ; hut see Stocks v. 
Booth, 1 T. R. 428. In Bex v. Jolliffe, 2 
B. & C. 54, it was held that an usage in 
a court-lcet, for hut twenty years, as to 
the nomination of persousto be summoned 
on a jury, was evidence of an immemorial 
custom. Small rents had been paid with- 
out any variation for a long period to the 
lord ; held that it afforded no evidence of 
the title to the land, the presumption 
being that they were quit-rents. . j Doe d. 
Whittick v, Johnson , 1 Gow'b C. 173. 
On a claim, by custom, of the second-best 
fish out of every boat landed in S. Cove, 
whether a capstan and rope, maintained by 
the plaintiff and Ids ancestors in an arti- 
ficial harbour, were used or not, held that 
the keeping of a capstan for such a pur- 
pose was a sufficient consideration for a 
reasonable duty, and that the custom was 
valid; but a party admitting himself to be 
a fisherman frequenting the Cove, was 
held to have been properly rejected as a 
witness ; the judgments in causes between 
other parties being admissible in evidence 
to prove or disprove such customs. Lord 
Falmouth v. George, 5 Bing. 286; and 
2 M. & P. 457 Under a covenant for per- 
petoal renewal, in a lease by a corporation, 
dated so far back as 1710, at a yearly 


rent of 4 1. and fine of 5 the Court would 
not presume, from the application of the 
yearly rent since 1769 to the purchasing 
coats for four poor men, that the lands 
were held in trust for a charity, and de- 
creed a renewal. Gozna v. Grantham 
Carp., 3 Russ, 261. As to an extinguish- 
ment by a change or alteration in the sub- 
ject-matter, see 4 Co. 87, 88. 

(c) Vide supra , Vol. I. tit. Reputa- 
tion. In Morewood v. Wood , 14 East, 
327, upon a motion for a new trial, the 
question was, whether such evidence was 
admissible to prove a prescriptive right, 
annexed to a particular estate, of digging 
stone upon the waste of the lord of a 
manor ; the Court were divided upon the 
point; Kenyon, C. J. and Ashurst being 
of opinion against the evidence ; Buller 
and Grose, Justices, for it. In Blacket v . 
Lowes, 2 M. & S. 494, where one question 
was, whether evidence of reputation was 
admissible to show the right of custom- 
ary tenants to cut down wood on the 
plaintiffs estate, Ld. Ellenborongh said, 
that reputation was out of the question; 
hut a new trial was in that case granted, on 
the ground, that evidence of an old agree- 
ment between a former lord of the manor 
and his customary tenants, by which the 
former agreed to set out yearly sufficient 
wood for repairing their houses, and the lat- 
ter agreed not to cut down wood, &c had 
been rejected. In Barnet v. Mawson, 1 M. 
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It seems, however, to l>e very doubtful, whether such evidence, in the case 
of a merely private prescription, would now be deemed admissible. At all 
events, assuming such evidence to be admissible, it is obviously very weak 
in its nature, and entitled to less credit than is due to similar evidence in 
the case of a public prescription : for there, the subject being a matter of 
public and general interest, it is probable that the existence and nature of 
the right would be matter of public experience, notoriety, and discussion, a 
presumption which cannot be fairly made where the right is of a merely 
private nature. 

It is also to be remembered, that such evidence is of no avail unless it be 
supported by proof of acts of enjoyment of the right of privilege (g?). And 


& S. 77, it was held, that the lord of a 
manor might show that there was a known 
distinction in the manor between old and 
new land, and might prove the right of the 
lord to take the coals under freehold parcels 
of the new lands, as well by acts of enjoy- 
ment ashy reputation . In Doe v. Thomas , 1 4 
East, 328, evidence of reputation was held 
to be inadmissible to prove that lands de- 
vised by A. to the defendant in ejectment 
had formerly belonged to /. S. the father 
of A. B., under whose will, made upwards 
of fifty years before, the plaintiff claimed, 
although the reputation was coupled with 
corroborative evidence. In Clothier v. 
Chapman , 14 East, 331, n., evidence of re- 
putation, that a particular waste was par- 
cel of a particular farm, was rejected at 
NisiPrius. In Powell v. Ireland t Peake’s 
L. E. 14,Chambre, J. admitted evidence of 
general reputation ns to the boundaries of 
u town, but rejected it when offered to 
prove that houses once stood where there 
were then none. See Chatfield v. Fryer, 
1 Price, 253. In JDavies v. Lewis, 2 Ch. 
C. T. M. 535, hearsay evidence was admit- 
ted on the question, whether the locus in 
quo was parcel of a sheep-walk. In Reed 
v, Jackson , 1 East, 857, Ld. Kenyon said, 
that reputation was evidence with respect 
to public rightB claimed, but not with res- 
pect to private rights. In R. v. Eritwell , 
8T. R. 723, Ld. Kenyon denied that repu- 
tation, with respect to prove a particular 
fact, *. e. the presentation to a benefice, 
was admissible. In Withnall v. Gartham , 
1 Esp. C. 324, where the question was as 
to the mode of electing a schoolmaster, by 
the vicar and churchwardens of Skipton, 
Ld. Kenyon held, that tradition, as to the 
usage, was admissible, the distinction being 
between publie and private rights. On 
the other hand, in B. N. P. 295, it is stated 
generally, and without qualification, that 
in questions of prescription it is allowable 
to give hearsay evidence ; and that there- 
fore, where the issue was on a right of way 
over the plaintiff’s land, the defendants 
were admitted to give evidence of a con- 
versation between persons, not interested, 
then dead, wherein the right of way was 
acknowledged. In Webb v. Potts , Ney, 
44, the Court held, that such evidence was 


admissible to prove a modus for a particu- 
lar farm. Moretvood v. Wood , 14 East, 
327, in the note, supra, 636. Bullet and 
Grose, Justices, were of opinion that such 
evidence was admissible. See also the ob- 
servations made by the Judges in the case 
of R. v. JSriswell , 3 T. R. 709, where Grose, 
Justice, observed generally, that reputa- 
tion was evidence to prove prescriptive 
rights, although persons permitted to give 
evidence of what they have heard from 
dead persons concerning the reputation of 
the right, are not permitted to state facts 
of the exercise of the right, which the de- 
ceased persons said they had seen. In 
Price v. Littlewood, 3 Camp. 288, in an 
action for the disturbance of the plaintiff’s 
pew, claimed In right of a messuage, an old 
entry in the vestry-book, signed by the 
churchwardens, stating that the church 
had been new leaded and repaired at the 
expense of the parish, with the exception 
of the two galleries, which had been re- 
paired at the costs and charges of A. and 
II., (under one of whom the plaintiff* claim- 
ed,) in consideration of their using the 
galleries ; Id. Ellenborough held that this 
was admissible, as it showed the reputa- 
tion of the parish on the right ; but note , 
that he added also, as a reason, that it was 
made by the churchwardens, upon a point 
within their official authority. In the case 
of the Bishop of Meath v. Lord Belfield, 
B. N. P. 295 j 1 Wils. 215; after the 
plaintiff, in a quare impedit , had given in 
evidence an entry in the register of the dio- 
cese of the institution of one a blank 
being left in the register for the name of the 
patron, he adduced parol evidence of a ge- 
neral reputation in the country, that he had 
been presented by one under whom the 
plaintiff claimed ; and it was held, upon a 
bill of exceptions tendered, that such evi- 
dence was admissible, on the ground that 
the presentation might be by. parol, and 
that what commenced by parol might be 
transmitted to posterity by parol. 

(d) Supra, VoL I. tit. Refutation. 
If a right of turbary be attached teahouse, 
or of common to a mill, wad the owner jmII, 
down the house or mill, the right prmA 
facie ceases. But if he show an intent to 
build another house or another , mill, the 
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also, that reputation or traditionary declarations, to be admissible, must be 
general as to the existence of the right, and that reputation or tradition as 
to particular facts are inadmissible (<?). 

In the late case of Weekes v. Sparke (/), where the question raised by the 
pleadings was, Whether the plaintiff in trespass had a right to abridge a 
right of common, by using the land for tillage, the Court held, that evidence 
of reputation in support of this right was admissible, because the right 
claimed was an abridgment of the general right over the waste, and affected 
a great number of occupiers within the district. 

If the party fail in proving part of the prescription as alleged, he fails 
altogether. For a prescription, being in its nature entire, cannot be divided 
into parts, so as to be supported in part, and in part rejected ( g ). 

If a party prescribe generally for common for commonable cattle, the 
plea is not supported by evidence of a right of common for some particular 
species of commonable cattle only (A). 

A prescription for common appendant to three hundred acres in four 
towns, is not proved by evidence of a right of common appendant to two 
hundred acres in two towns (i). And if a right of common be claimed in 
certain land, evidence that the right has been released in part of the land 
will defeat the prescription so laid (A). 

But proof of a more ample right than that claimed is no variance. A 
plea prescribing a right of common for sheep will be supported by proof of 
a right of common for sheep and cows (Z). 

So it is no variance, although it appear that to the enjoyment of the right 
a condition is annexed, in the nature of a consideration for such enjoyment. 

A prescriptive right of common for copyholders was alleged, and the 
right was found ; but it was also found that the copyholders used to pay to 
the lord a hen and five eggs yearly ; it was held that the prescriptive right 
was sufficiently alleged, although the annual payment was not stated ( m ). 
And where a prescriptive right of common appurtenant was claimed for so 


right continues. Moore v. JRawson, 3 B. 
& C. 832; infra, tit. Window. There 
seems, however, to be a very material dis- 
tinction between those cases where the 
right is founded on a grant, real or pre- 
sumed, as in the case of a right of way or 
right of common on the lands of another, 
and those where it arises from mere occu- 
pancy, as the right to light or air. In the 
former case, it should seem that as the 
right is not acquired but by twenty years 1 
use, it ought not to be lost but by disuse 
for the same period. In the case above 
cited, the question was, whether the right 
to have a window unobstructed had been 
lost by tiie owner’s taking down the build- 
ing seventeen years before; and erecting a 
blank wall In its place, adjoining the ground 
of the defendant, who, three years before 
the action, had erected a building near the 
blank wall of the plaintiff, who then opened 
a window in the same place where the an- 
cient window had been; See the observa- 
tions of Llttledale, J. in that case ; and 
Lethbridgey; Winter,! Camp. 233. 

f e) 6 T. H, 29. 32 ; supra, Vol. I. 

(/) 1M. &S. 391, ■ 


(g) Morewood v. Wood, 4 T. R. 159. 

(h) Pring v. Henley, B. N. P. 59, 00. 
Rotheram v. Green, Cro. Eliz. 593; 1 
Camp. 309. 315. 

(i) B. N. P. 00; Hob. 109; Cro. Eliz. 
631. 

(k) Rotherham v. Green , Cro. Eliz. 
593. 

(Z) Bu&hwood v. Pond, Cro. Eliz. 722. 
Bailiffs qf Tewkesbury v. Bicknell, 1 
Taunt. 142. 

(m) Gray v. Fletcher, B. N. P.29; 
Cro. Eliz. 503 ; 5 Co. 78, b. But see 
Lovelace v. Reynolds , Cro. Eliz. 593, where 
an issue was taken on a plea prescribing 
for a right of common generally, and the 
jury found that the party had the right, 
paying 1 d. for it ; it was held that the 
plea was not supported, the prescription 
being entire. There the payment was part 
of the custom. Upon a trial, Newcastle 
Summ. Assizes, 1827, Bayley, J. left it to 
the jury, whether the payment of 1 d. for 
horngeid was a condition precedent or sub- 
sequent to the enjoyment of rim right, 
being of opinion that if it were the former 
it ought to be alleged. 
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many sheep, every year, and at all times of the year, and the right was 
proved ; but it also appeared that the tenant of an adjoining farm was en- 
titled to have the sheep folded on his lands whenever they were fed on the 
common; it was held that the prescription was well proved: that the 
words at alt times must be understood with reference to the usual custom of 
folding sheep, which seldom, if ever, remained on the common in the night- 
time, but were folded ; and that the folding of the sheep at night was not 
to be regarded as part of one entire prescription for common of pasture, but 
rather as a consideration subsequent to the enjoyment of the right (n). 

The precise quantity of the estate to which the prescriptive right is 
claimed as appurtenant, is not material. Thus, a prescription for common 
appendant to a house and twenty acres is sufficient, although it appear that 
the right is appurtenant to a house and but eighteen acres (o). 

Where the question in a replevin suit was as to the liability of the plain- 
tiff to repair the banks of a river, a finding by the jury that all occupiers 
have used to repair, was held to be immaterial, for possibly the occupiers 
were but particular tenants, who could not bind the inheritance ( p ). 

A justification in trespass, under a custom for the tenants of a particular 
copyhold tenement, parcel of a manor, stated in the plea, to cut turf, &c. to 
be used on the tenement, is not supported by evidence of a general usage 
of that nature pervading the whole manor (<y). 

By the new rules of Hilary Term, 4 W. 4, where the defendant pleads a 
right of way or of common, or other similar right, the plea shall be taken 
distributively (r). 

In answer to evidence tending to prove a title by prescription, the defen- 
dant may adduce proof of a commencement within time of memory. As by 
showing that a pew, claimed by prescription, began to exist within the time 
of legal memory («). But a grant within the time of memory does not 
necessarily destroy the prescriptive claim, for it may have been intended 
merely in confirmation (I). Or the defendant may show that the right has 
been extinguished by unity of possession (m). 

So he may show that the usage has not been continued (#). Or that the 
thing to which the presumption was attached no longer exists (y). But it is 
not sufficient to show a mere circumstantial variation in that to which the 
prescription is annexed. As where a man prescribes for a watercourse to a 
fulling-mill, and he converts it into a grist-mill ( z ) ; or a corporation takes 
a new name (a); or that a public road, which existed by prescription, but 
which could be used only when the tide was out, may, in consequence of 
alterations made in the adjacent river by virtue of an act of parliament, 
be used at all times (ft). 


(n) Brook v. Wlttet, 2 II. B. 221. 

\o) B. N. P. 60; Cro. Eli*. 531 ; 1 Ford. 
204. 

(p) Hooke's Case , 5 Co. 100. 

(« q ) Wilson v. Page, 4 Esp. C. 71. 

(r) See tit. Rules. 

(#) Griffith v. Matthews, 5T. R. 296. 

* (0 2B1.089. 

(a) 3 Taunt. 24, and ittfra , tit, Way. 
B. N. P. 74, where it is laid down, that a 
right of way may be extinguished by unity 
of possession, unless it be a necessary one, 
and then it shall not; but a right of water- 


course does not seem to be extinguished by 
unity of possession in any case. Latch. 
108; Poph. 166; Com. Dig. Suspension, 
G. If a man has a franchise by prescrip- 
tion, and the king grants him a charter, he 
cannot afterwards claim it by prescription. 
Com. Dig. Prescription, G. 

(a?) Supra, 906. 

(s) 4 Co, 48; Com. Dig, Prescription, 

(z) 4 Co. 87; Com. Dig. Ibid. 

(«) Ibid. 

(ft) v. Tippett, 3 B. & A. 193. 
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Upon the principle of policy in quieting men’s possessions and preventing statutory 
litigation, the enactments of the several statutes of limitation are founded (e). bar * 

Thus, by the stat. 32 H. 8, c. 2, seisin in a writ of right must be within sixty 
years; writs of mortdauncestor, and actions possessory on the possession of 
the plaintiff’s ancestors, must be brought within fifty years; writs for ma- 
nors, lands, &c. on the plaintiff’s own seisin, must be brought within thirty 
years ; and no person shall make any avowry or cognizance for any writ, 
suit or service, or allege seisin of any writ, suit or service, above fifty years 
before the making such avowry or cognizance (d). By the stat 21 J. 1, 
c. 10, writs of formedon must be sued within twenty years next after the 
title or cause of action first accrued^ and by the same statute, no one shall 
enter upon any lands, tenements or hereditaments, hut within twenty years 
next after his title accrued ( e ). 

The Statute of Fines (/) affords another instance to the same effect. 

It has been seen, that by the late statute real and mixed actions, except 
for dower, of quote impedit , and ejectment, are abolished (g). 

Secondly , where the law makes no conclusive inference, but nevertheless Technical 

gives to the evidence a technical efficacy beyond its simple and natural force and 
5 , /fx operation, 

force and operation (7i). 

Under this head are to be classed the presumptions of legal title, by Grant of 
grant or otherwise, to incorporeal rights in the lands of others, founded incorporeal 
on the adverse possession and enjoyment of such rights for the space of 
twenty years. 

The presumption of right in such cases is not conclusive ; in other words, 
it is not an inference of mere law , to be made by the Courts, yet it is an 
inference which the Courts advise juries to make whenever the presumption 
stands unrebutted by contraiy'evidence. Such evidence in theory is mere 
presumptive evidence ; in practice and effect it is a bar. The grounds of 
such presumptions have been already adverted to (t ). 

The precise period of twenty years seems to have been adopted in 
analogy to the enactment of the Statute of Limitations, which makes an 
adverse enjoyment of twenty years a bar to an action of ejectment ( k ) ; for 
as an adverse possession of that duration will give a possessory title to the 
land itself, it seems to be also reasonable that it should afford a presump- 
tion of right to a minor interest arising out of the land (/). 


(c) Vide tupra , tit. Ejectment.— Li- 
mitations. — Possession. 

(d) See Eldridge v. Knott , Cowp. 214; 
infra. 


(e) As to the interference of a court of 
equity after twenty years, see Ld. Choi - 
mondeley v. Clinton , 1 J. & W. 190. 
if) 4 H. 7, c. 24. 

(g) Supra, 6 66. 

(A) Subsequently to the writing the ob- 
servations under this head, a great change 
has been made in this branch of the law 
by the stat 2&3 W.4, c. 71. As this 
statute does not exclude a party from any 
plea which was available before, but at- 
tains the same end by less objectionable 
means. It has been thought to be advisable 
to retain them, subjoining to them the pro- 
visions of the statute, with the decisions 
upon it which have since occurred. 

(i) Supra, 904 


(k) See Holcroft v. Heel, B. & P. 460; 
2 Saund. 175, a. Doe v. Calvert, 5 Taunt. 
170 ; supra, 899. The use of the hanks of 
a river for more than twenty years by 
fishermen, who have occasionally sloped 
and levelled them, is evidence of a grant 
by the owner of the soil. Gray v. Bond, 
2 B. & B. 667. 

(l) Supra, 395. 743; and see Campbell 
v. Wilson, 3 East, 294. Reed v. Brook- 
man, 3 T. R. 151. Notwithstanding the 
admission of these presumptions, which 
appear now to be established and necessary 
rales of law, this branch of jurisprudence 
cannot but be considered as imperfect and 
inartificial, more especially if it be con- 
trasted with the laboured distinctions of 
the Boman law upon the same subject. 
The presumption being one of law, arising 
out of the fact of continued And adverse 
possession unrebutted, ought, as a rale of 
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Thu*, an enjoyment of light* (m); of a right of way over the land of 
another (a); of a stream of water flowing through the property of ano- 
ther (o) ; of a market in the neighbourhood of another market belonging to 
a grantee under the Crown (p), affords primA facie evidence of a legal right, 
by grant or otherwise, which, if unrebutted by opposite evidence, ought to 
prevail. 

Upon the same principles, the uninterrupted possession of a pew in a 
church for the space of twenty years, affords presumptive evidence of a 
legal title by prescription, or by a faculty, against a wrong-doer (g). 

This, however, it is to be remembered, is but a rule or presumption of 
evidence, according to which twenty years seem to constitute the minimum 
of continued adverse enjoyment, from which alone , unconfirmed by any 
other circumstances, a legal title ought to be presumed against a title which 
would otherwise prevail. The presumption may be founded on a shorter 
period of enjoyment, if it be supported by confirmatory evidence; a longer 
period may be insufficient, if collateral circumstances tend to rebut the 
presumption (r). 

Livery may be presumed from a deed of feoffment, followed by possession 
for forty years (s). 

The very ground of the presumption in such cases is the difficulty of 
accounting for the possession and enjoyment, without presuming a grant or 
other lawful conveyance. Hence, notwithstanding, a continuance of pos- 
session far exceeding twenty years, if the original possession can be 
accounted for consistently with a title existing in another, it will be com- 
petent to the latter to rebut the presumption arising from the continuance 
of the possession (t). 


law, to be applied whenever the facts to 
which it is applicable arise ; and yet, unless 
the jury strain their consciences so far as 
to find a grant, in the actual existence of 
which the Court itself may not believe (see 
Ld. Mansfield’s observations, supra , 004), 
the rule of law is inapplicable. In other 
words, tho rule is useless, unless the jury, 
upon the recommendation of the Court, 
find a fact, which, in all human probability, 
never existed, and which is perfectly un- 
connected with the real merits of the case. 
Surely so heavy a tax upon the consciences 
and good sense of juries, which they are 
called on to incur for the sake of admi- 
nistering substantial justice, ought to be 
removed by the assistance of the legisla- 
ture. And now see above, note (h). 

(m) Darwin v. Upton , 26 G. 3; 2 W. 
Saund. 176, c.; supra, 668. Lewis x. Price, 
2 W. Saund. 176, a. Dougal v. Wilson, 
2 W. Sound. 176, b. 

(«) Keymer v. Summers , B. N. P. 74. 
It has been seen, that an enjoyment of a 
right of way by the public, far short of 
twenty years, is sufficient to afford a pre- 
sumption of a dedication to the public. 
Supra, tit. Highway. 

(o) Vin. Ab. J2v. Q. a. pi. 8. 

(p) Holcrqft v. Heel, 1 B. & P. 400, 
where the enjoyment for twenty-three years 
seems to have been considered to be. an 
absolute bar. It seems, however, to be 


novf settled that the enjoyment operates 
as presumptive evidence only. See Lord 
Mansfield’s observations on The Mayor of 
Kingston-upon-Hull v. Horner, Cowp. 
102. Darwin v. Upton, 2 W. Saund. 

175. c. 

(q) So held by Willes, J., as stated by 
him in Darwin y. Upton , 2 W. Saund. 

176, c. But if the right be claimed by 
prescription, as appurtenant to an ancient 
messuage, the claim will be rebutted by 
proof that the pew began to exist within 
time of legal memory. Griffith v. Mat- 
thews, 6 T. R. 296. There the right was 
claimed as appurtenant to an ancient mes- 
suage ; an enjoyment of thirty years was 
proved ; but as it appeared that previous 
to that time it was an open seat, it was 
held that the declaration was not supr 
ported by the evidence. Vide supra, tit. 
Pew. 

(r) Per Ld. Ellenborough, C. J. in Betdy 
v. Shaw , 6 East, 214. Darwin v. Upton, ‘ 
2 W. Saund. 176, b.; Mich. 26 G. 8, where 
the Court of K. B. held that length of time 
was presumptive evidence only. 

M Per Lord Coke, in Isaac v. Clarke , 
2 Buis. 306; 1 Roll. 182; Vin.Ab.A.a. 

(0 These and many of the following ob- 
servations having been written previously 
to the late statutes of Prescription and 
Limitation, must be taken as subject to 
the positive provisions of those Acts. 
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Where user is proved, and it is not shown that there ever was a time Grunt, 
when the user did not exist, the jury are hound to find a prescription, and Prfisump- 
cannot find a lost grant since the time of legal memory, unless an actual 11011 ' 
grant be proved, or circumstances be proved which afford probable ground 
for presuming that a grant was in fact made at the time laid («). 

As the presumption of title is made in analogy to the Statute of Limita- 
tions, 21 J. 1, c. 16, which takes away the right of entry after an adverse 
possession of twenty years, it seems that any evidence which would under 
that statute show that the possession of the land was not adverse, so as to 
bar the entry of the lessor, would nlso be admissible to show that the 
enjoyment of the right was not adverse (x). 

Thus the presumption of a grant of an incorporeal right, affecting the 
lands of another, may be rebutted by proof that the exorcise and enjoyment 
of the owner was acquiesced in, not by the owner of the inheritance, but 
by one who possessed a temporary interest only, such as a tenant for life, 
or years, whose negligence and laches cannot be allowed to prejudice the 
owner of the inheritance (y). Or by proof that, although the enjoyment 
was with the acquiescence of the owner of the inheritance, it was not adverse, 
but was with the leave and license of the owner of the soil, or was exercised 
under a mutual mistake ( z ). 

The technical presumption necessarily assumes that it was practicable to 
transfer the right by means of a grant or other conveyance ; hence, the pre- 
sumption does not operate, where such a grant could not, from the nature 
of the case, have been made. Such a presumption cannot, therefore, be 
made against an incumbent of a living, although the right has been enjoyed 


(m) Blewett v. Trcgonmy , 5 N. Sc M. 
300. 8. C. 3 Ad. & Ell. 554. Qu. Whe- 

ther a custom can co-exist with a prescrip- 
tive right ? Ib. 

(x) Supra, tit. Ejectment. But now 
see the stat. 2 & 3 Will. 4, c. 71. 

(y) Thus, where A. being tenant for life, 
with power to make a jointure, which he 
afterwards executed, gave license to /i., in 
1747, to erect a weir on A.’s soil, for the 
purpose of watering B.’& meadows, and then 
A . died, and the jointress entered, and con- 
tinued seised down to 1799, when an action * 
being brought against the tenant of A.’s 
farm for diverting the water of the river, the 
Court of K. B. held that the uninterrupted 
possession of the weir for so many years, 
with the acquiescence of the particular 
tenants for life, did not affect him who had 
the inheritance in reversion. Bradbury 
v. Grinsell , Mich. 41 Geo. 3 ; 2 W. Saund. 
176, d. And in Daniel v. North , 1 1 East, 
370, it was held that an enjoyment of lights 
for more than twenty years, during the 
occupation of the opposite premises by a 
tenant, did not preclude his landlord, who 
was ignorant of the fact, from disputing 
the right to the enjoyment of such lights. 
See also Wood v. Veal , 6 B. & A. 464. 
Cross v. Lewis , 2 B. & C. 686. 

(*) Bee Campbell v. Wilson, 3 East, 
294. In that case, the road in question 
had been used by the defendant for more 
than twenty years, an award had been 
VOL. II. 


made about twenty-six before the action, 
the operation of which was to extinguish all 
tho ways then existing, except particular 
ways, not including the one in question. 
Chambre, .T. observed to the jury, that it 
was probable that the defendant’s enjoy- 
ment of the way over the plaintiff’s moss- 
dale, after the award, originated in mistake ; 
but that if they were satisfied that the en- 
joyment was adverse, and that it had con- 
tinued for more than twenty years ami 
upwards before the action, it was a suffi- 
cient ground for presuming a grant. The 
jury found for the defendant ; and upon 
motion for a new trial, it was objected, as 
a misdirection, that the jury had been 
told that they ought to presume a grant, 
although they were of opinion that the user 
originated in mistake. The rule, however, 
was discharged, on the ground, it seems, 
that the real question had been substan- 
tially left to the jury, there being no evi- 
dence to refer the use of the way to the 
award. Although right of common has 
been exercised for far more than twenty 
years, yet if, from the nature and circum- 
stances of the enjoyment, it docs not appear 
to have been generally known to all those 
interested in opposing the right, it is a 
question for the jury whether the enjoy- 
ment is to be referred to a right, or to en- 
croachment. Dawson v. Duke of Norfolk, 
1 Price, 247. 

3 N 
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Grant. for twenty years througli tlie laches of his predecessor, for the latter was 

Uon* 0110 ^ incapable of making the grant (a). 

Where, by a statute, it is essential to a conveyance that it should be made 
by bargain and sale, enrolled in Chancery, it will not, it seems, be presumed, 
even after long-continued enjoyment, that such a deed was enrolled, unless 
some foundation be laid for making such a presumption ; as by proof that 
the rolls have been searched, and a chasm found corresponding with the 
date of the supposed conveyance (&). 

Where possession or usage has been of long duration, although it neither 
furnishes an absolute bar, nor operates virtually as such, in analogy to the 
statutes of Limitations, yet such evidence is so far regarded and recognized 
by the Courts, that a practical efficacy is given to it, not wholly derived 
from its own natural weight, as estimated by a jury, but partly from consi- 
derations of policy and convenience (c). 

(a) Barker v. Richardson , 4 B. & A. estate had enjoyed wrecks for the space of 
579. ninety-two years, was held to be strong 

( h ) Boo v. Wat erf on, 3 B. & A. 149. evidence of right. In Hasselden v. Brad- 
The premises, which were copyhold, had ncy, 3 G. 3, C. B., cited by Buller, J., 
been surrendered to the use of trustees, in 3 T. R. 159, it was held, that a jury might 

trust for the poor of a town, mid tho trus- find a recovery on presumption; and see 

tees hod been admitted under the surren- Bridges v. Duke of Chandos , 2 Burr, 

der in 1743, and remained in possession 1605; infra, tit. RECbVKRY. The pro- 

till 1819. See also Wright v. Smy thins, duction of an original lease for a long 
10 East, 409. But see R. v. Buckhy, term, and possession for seventy years, is 
7 East, 45. evidence of an assignment. Earl v. Bax- 

(c) Proof of long-continued possession ter, 2 Bl. 1288. So possession of land for 

does not in any case, except by the pe- twenty years, and evidence of a deed, 

remptorv direction of a statute of limita- purporting to assign an old term of two 

tions, operate as a bar, but merely as thousand years, is evidence of an original 

evidence of a legal commencement. In grant of that term. Denn v. Barnard , 

such cases, evidence of possession is of 2 fiowp. 595. In Roe d. Johnson v. Ire- 

great weight ; but there is no positive rule land, 11 East, 279, where a surrender had 

which says, that possession for one or two been made to churchwardens, and tlieir 
centuries, or any time within memory, successors, in the year 1636, without 

shall lie a sufficient, ground for presuming naming any rent ; but in 1649 the Par- 

a charter. In the case of a supposed bye- liumentary Survey charged them with (id. 

law, usage is evidence to support, it, with- rent, under the head of Freehold Rents ; 
out the production of the original written and there was no evidence of any different 

law, or the loss of it. In all such cases, rent having been paid since that tim&; and 

the presumption in favour of rights, of receipts had been given for it as for a free- 

which the parties have been in long and hold rent, by. the stewards of the manor; 

peaceable possession, is founded upon prin- it was held to he evidence on which the 

ciples of sound policy and convenience, jury might presume an enfranchisement, 

Per Ld. Mansfield, 1 Cowp. 110. In Read even agHinst. the Crown, although the ma- 

v. Brookman, 3 T. R. 159, Buller, J. said, nor hud continued out in lease from before 

“ For these last two hundred years it bus 1636 to 1804, although an old tablet of 

been considered as clear law, that grants, parochial benefactions, suspended in the 

letters patent, and records, may be pre- church, noticed the surrender, but made 

sumed from length of time. It was so laid no mention of any enfranchisement ; and 

down in Lord Coke's time, 12 Rep. 5, us Ld. Ellenhorough said, “that he would 

undoubted law at that time, and in modern presume anything capable of being pre-* 

times has been adopted to its fullest ex- sumed, in order to support so long an en- 
tente See 1 T. R. 399. n. — Where the joyment; and that, as Lord Kenyon had 

mayor and aldermen of a corporation had said, on a similar occasion, he would pre- 

for near a century acted as the trustees sunie not only one, hut a hundred grants, 

of a school, and received the rents and if they were necessary. Sec also Lady 

profits, il was held, that a charter might Stafford v. Luellin, Skinn. 77. King 

he presumed. Barwick v. Thomson, v. Carpenter, 2 Show. 48. A grant of 

7 T. R. 488. — Where long possession has property of the Duchy of Lancaster is sub- 

accompanied a recovery, a surrender £y ject to the same incidents as other Crown 

the tenant for life will be presumed, grants ; a grant therefore of such property 

2 Saund. 42. 7. In Biddulph v. At her, whilst out on lease, not recited in tlie 

2 Wils. 23, proof that the owners of an grant, is void, notwithstanding an user 
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It seems, however,* to be generally true, that whenever the original pos- Grant, 
session on the part of the holder can be accounted for l>y thb party who Presump- 
claims through an antecedent legal title, and there is no precise point of tio11, 
time at which a clearly adverse possession commenced, however long the 
subsequent possession may have been, it is a mere question of fact for the 
jury, under all the circumstances of* the case, whether a conveyance has 
actually been made to the party so in possession (d). 

Although no one can prescribe against the Crown, the maxim being nullum Grant, from 
tempus occurrit regi , yet after long-continued enjoyment, a grant from the t,ie Crowm 
Crown may be presumed. After long-continued exercise of a right of 
advowson by the prior of Stonely, it was held, that a grant was to be pre- 
sumed ( e ) ; for that all should be presumed to have been solemnly done, 
which could make the ancient appropriation good, although the original 
grant could not be found. 

Where the question was as to the right of advowson of a curacy under 
a deanery, formerly belonging to the collegiate church of Chester-le-street, 
but which came into the hands of the Crown at the dissolution, and remained 
tnere till 16 Jac. 1, when the deanery was granted away by the Crown, 
with all advowsons, donations, &c. and no nomination or presentation by 
the Crown was proved since that time ; but those claiming under the grant 
had enjoyed the nomination or appointment. The jury found, under the 
direction of Ld. Mansfield, a grant of the advowson by the Crown, subse- 
quent to the grant of the deanery ( f ). 

Where it was proved that the corporation of Kingston-upon-Hull had (in 
1774) been in possession and receipt of toll-dues on goods imported into the 
port of Hull, for the space of three hundred and thirty years, it was left to 
the jury to presume a grant by the Crown of those duties, between the date 


under the grant from 1631 to 1760, as the 
King must be taken to have been deceived 
when he granted that which he could not 
give according to the terms of the grant. 
Alcock v. Cooke , 6 Bing. 340. Although 
the King may hold lands, &c. as an infe- 
rior lord, he holds also as King. Ib. See 
further, Chad v. Tilsed , 2 B. & B. 403. 

(d) See Doe d. Fenwick v. Ready 5 B. 
& A. 232; infra , 923, note (/). 

(e) Bedle v. 1 Beard, 12 Co. 5. The 
church was appurtenant to the manor of 
Kimholton , which manor, cumpertinenti- 
bus, was granted by Edward the First to 
Humphrey de Bohun, in tail general. The 
latter granted it to the prior of Stonely 
and his successors, who held it till the dis- 
solution of the monastery, 27 Hen. 8. The 
manor had descended to Edward duke of 
Buckingham, and upon his attainder king 
Henry the Eighth granted the manor, with 
all advowsons, to Wingfield, and afterwards 
sold the rectory as impropriate in fee; and 
the plaintiff claimed by mesne conveyance 
from the vendee. The defendant obtained 
a presentation from queen Elizabeth by 
lapse, pretendihg that the church was not 
lawfully appropriate to the priory, on the 
ground that the rectory did not pass to 
Humphrey de Bohun, under die description 
of manerium cum pertineniibus ; and that 


at all events the grant by him, being tenant 
in tail only, enured but for his own life. 
But the Court held, that although the ad- 
vowson did not pass by the grant of the 
king, under the words cum pertinentibus , 
yet that it should be intended, in respect 
of the ancient and continued possession, 
that there was a lawful grant by the king 
to the said Humphrey ; for that all should 
be presumed to have been solemnly done 
which might make the ancient appropria- 
tion good, although the grant could not be 
shown. And it was also said, that ancient 
possession would injure instead of strength- 
ening a title, if, after a succession of ages, 
and the decease of the parties, objections 
should prevail which might have been an- 
swered in the lifetime of the parties, and 
which, if well founded, would have been 
sooner made. See the observations of 
Lord Mansfield on the above case, Cowp, 
109, 110; and in Eldridge v. Knott, 
Cowp. 215. 

(y) Powel v. Milbank, 12 G. 3,B. R. ; 
1 T. R. 399, in the note. The curacy ap- 
peared to be a benefice with cure of souls, 
and the plaintiff not having been licensed, 
it was held that he could not maintain an 
action for money had and received against 
an intruder. 


3 m2 
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of the charter, 5 Rich. 2d (1382), and the year 1441, when the enjoyment 
commenced, and the jury found the grant (g). 

In a case in the Duchy Court, between the King and Mr. Brown , it was 
held, by Id. Mansfield, that possession and enjoyment for one hundred 
years operated as evidence against the Crown for right in the defendant, if 
the claim could have a legal commencement (A). 

The law will, in many instances, found a presumption in fact as to a legal 
title, upon other grounds than long-continued enjoyment. 

The presumption of law is omnia rite esse acta ; and upon this principle, 
wherever trustees are bound to convey an estate to the beneficial owner, it 
is to be presumed, for the sake of investing one who has the lawful posses- 
sion, with the legal title, that they have done their duty (t). 

In the case of Lade v. Halford ( k ), Lord Mansfield said, that he and several 
of the Judges had resolved never to suffer a plaintiff in ejectment to be 
nonsuited by a term outstanding in his own trustee, or a satisfied term to be 
set up by a mortgagor against a mortgagee, but direct the jury to presume 
it to be surrendered (/). So a surrender of a satisfied term is to be pre- 
sumed in favour of the owner of the inheritance, where it is his interest that 
the term should be considered as surrendered (m). 

Where there was a grant of a stewardship of a manor in 1821, and it ap- 
peared that a term had been created in 1712 to attend the inheritance, that 
upon a sale in 1793 the conveyance contained a declaration that all who 
held outstanding terms should hold them in trust to attend the inheritance, 
it was held that it was properly left to the jury to presume a surrender of 
the term in support of the grant ( n ). 

And a surrender may be presumed from the acts and dealings of the 
owner, when they are inconsistent with the supposition that there has been 
no surrender, and there is no reason to apprehend that none has been 
made (o). 


(ff) The Mayor of Kingston-upon-Hull 
v. Homer, 1 Cowp. 102. , 

(A) Cited by Ld. Mansfield, 1 Cowp. 
110. See also Roe d. Johnson v. Ireland , 
11 East, 280; supra, 915; Skinn. 78; 
Vfn. Abr.Ev. Q. a. 2. 

(t) See Ld. Ellenborough’s observations 
in Keene v. Hearden, 8 East, 203. See 
also Lord Kenyon’s observations in Hoe v. 
Staple, 2 T, R. 690. Doe v. Syhoum , 7 T. 
R.2. 

(A) B. N. P. 110, cited in Hoe d. Bris- 
tow v. Pegge , IT. R. 758, in note. 

(1) Lord Kenyon, in the case of Hoc v. 
Staple, 2 T. R. 684, and Hoe v. Sybowm, 
7 T. R. 2, expressed his approbation of 
Lord Mansfield’s doctrine. In England d. 
Sybowm v. Slade, 4 T. R. 682, a father 
having devised lands to trustees, in trust 
to convey them to his son in fee, on his 
attaining the age of twenty-one ; it was 
left to the jury to presume that this had 
been done, although twenty years had not 
elapsed. See the next note. 

(nt) Hoe d. Burdett v. Wright , 2 B* & 
A. 710. Where a term of one thousand 
years was created by deed in 1717, and in 
1785 was assigned for the purpose of se- 
curing an annuity to A., and after that to 


attend the inheritance : A . having died in 
1741, and the estate having remained un- 
disturbed in the hands of the owner of the 
inheritance and her devisee from 1735 to 
1813, without any notice having been in 
the meantime taken of the term, except 
that in 1801 the devisor, in whose posses- 
sion the deeds creating and assigning it 
were found, covenanted to produce those 
deeds when called for ; it was held that the 
jury were warranted, in an ejectment 
brought for the premises by the heir at law, 
to presume a surrender of the term. In 
Hoe d. Bristow v. Pegge , 25 G. 3, B. R., 
1 T. R. 758, in the note, Lord Mansfield 
said, “ I found this point settled before I 
came into this court, that the Court never 
suffers a mortgagor to set up the title of a 
third person against his mortgagee ; for he 
made the mortgage, and it does not lie in 
his mouth to say so, though such third 
person might have a right to recover the 
possession. Nor shall a tenant, who has 
paid rent, and acted as such, ever set up a 
superior title of a third person against his 
lessor, in bar of an ejectment brought by 
him.” 

(n) Bartlett v. Downes, 3 B. Sc C. 616. 

(o) Lord Tenterden, in Hoe v. HUder, 
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But thi9 is not a direct and immediate inference to be made by the Presump- 
Courts, but by a jury ; and although the Court will, under certain cir- t* 011 °* ftW< 
cumstances, direct a jury to presume an outstanding term to have been 
surrendered by the trustee, yet, if such a presumption be not made by 
the jury, it cannot be made by the Court (p). 

But a surrender of an outstanding term is not to be presumed where 
the purpose for which the term was created remains unsatisfied. Thus, 
an unsatisfied term, raised for the purpose of securing an annuity, cannot 
during the life of the annuitant be presumed to have been surrendered (g). 


2 B. & A. 782, observes, “ So where acts 
are done or omitted by the owner of the 
inheritance, and persons dealing with him 
as to the land, which ought not reason- 
ably to be done or omitted, if the term 
existed in the hands of the trustee, and 
there does not appear to be anything that 
should prevent a surrender from being 
made, the act or omission may be most 
reasonably accounted for by supposing a 
surrender of the term, and therefore a sur- 
render may tie presumed.” See further 
as to the doctrine of presuming a sur- 
render, Doe v. Putland , Sugden’s V. & P. 
438. A8pinal v. Kempson , ib. 433. 

(p> See Lord Kenyon’s observations in 
Goodtitle d. Jones v. Jones , 7 T. R. 47 ; 
Mich. 1796. In that case, it was stated in 
the verdict that an old term created in the 
preceding century had been assigned from 
time to time, and was in existeuce in the 
year 1780. 

(( q ) Doe d. Hodsden v. Staple , 2 T. R. 
684. In 1772 a term of 1,000 years was 
created by deed, for the purpose of secur- 
ing a sum of 5,000 1. • and in 1787 the 
principal and interest having been paid, 
the residue of the term was assigned in 
trust for the devisees of the person who 
created the term. In 1789 the premises 
were conveyed to a purchaser by deed, and 
the residue of the term was assigned in 
trust for the purchaser, her heirs and as- 
signees, or as she should appoint, and in 
the meantime to attend the inheritance. 
The purchaser entered into possession of 
the premises, and continued so possessed 
till her death. In 1808 she executed a 
marriage-settlement, reserving to herself a 
power of appointment by deed or will, 
and after the marriage, she, in December 
1813, devised all her real estate ; neither 
in the marriage-settlement nor in the will 
was any mention made of the term of 1,000 
years; she and her husband having both 
died, it was held, on ejectment brought by 
her heir at law, that there were no pre- 
mises from which a surrender of the term 
could be presumed. Doe v. Plowman, 2 
B. & Ad. 673. In the above case it was 
admitted by counsel in argument, that it 
was not usual in practice to notice such 
terms in a marriage-settlement, and there- 
fore the Court held, that there was no 
ground for presuming a surrender. Lord 


Tenterdefc, in the same case, called In 
•question the decisions in Doe v. Wright , 
2 B, & A. 710 ; and Doe v. Hilder , 2B.& 

A. 782. Those decisions have also been 
qnestioned in Doe v. Putland , Sugden on 
Vendors and Purchasers, 440 ; by Richards, 
C. B., and Graham, B., In Dearden v. 
Lord Byron , ib. 444 ; by Richards, C. B., 
in the Marquis of Townsend v. Bishop of 
Norwich , lb. 443, and Hayes v. Baily , 
Ib. 444; Aspinal v. Kempton , Ib. 446, by 
Lord Eldon, C., who in the latter case ob- 
served upon the case of Doe v. Hilder, 2 

B. & A. 782 : “ I have no hesitation in de- 
claring that I could not have directed a 
jury to presume a surrender of the term in 
that case ; and for the safety of the titles 
to the landed estates in this country, I 
think it right to declare that I do not con- 
cur in the doctrine laid down in that case.” 
See Sugden on Vendors and Purchasers > 
8th edit., from 440 to 446; Matthews on 
The Doctrine of Presumption and Pre- 
sumptive Evidence, 226 to 259. It is to 
be remarked, that in the above case of 
Doe v. Plowman, the claim of the heir at 
law was allowed to he defeated by the 
term outstanding in his own trustee. See 
further, Evans v. Bicknell, 6 Ves. 184; 
Hillay v. Wather, 12 Ves. 251 ; Shannon 
v. Broadstreet , 1 Sch. & Lefroy, 70 ; Zee 
v. Wallwyn , 9 Ves. 31 ; 1 Madd. 412. 
Twenty years’ adverse possession against 
trustees for raising portions is evidence 
that the right of the trustees has been 
released and satisfied. Doe v. Martyn , 8 
B. & C. 497. The presumption of a sur- 
render of a terra can only be made where a 
title has been shown by the party who calls 
for the presumption, good in substance but 
wanting in some collateral matter neces- 
sary to complete it in point of form, and 
the possession has been consistent with the 
existence of the foot required to be pre- 
sumed ; where therefore the party calling 
for it to be made stood only upon the 
naked possession, and proved neither title 
thereto nor conveyance, nor how he acquired 
it, and the only ground for presuming a 
mortgage term to have ceased or been sur- 
rendered was, that proceedings in equity 
had been commenced for raising monies by 
sale of the mortgaged estates, to which 
the mortgagee was a party, but there was 
no proof of the particular estate having 
been sold, or the mortgage-money paid 

3 w 3 
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Presump- So, although as against a mortgagor who seeks to defeat the title of 

t|on of law. his mortgagee, a surrender of an outstanding term will be presumed, yet 
that presumption will not be made in favour of a prior mortagee against 
a subsequent mortgagee, in possession of the title (feeds, without notice 
of the prior incumbrance ( r ). 

And the law will not, in any case, raise such a presumption on a supposed 
breach of trust on the part of the trustees. Thus, where an estate was con- 
veyed to trustees, in trust, to sell and to invest the money arising from the 
sale in the purchase of lands, to be settled to certain specified uses, but till 
the sale to permit A . to remain in possession, and to receive the rents 
and profits, A . having remained in possession for more than twenty years, 
it was held, on an ejectment brought by the trustees, that the possession 
of A. was not an adverse possession as against the trustees, and that no 
reconveyance by the trustees to A. could be presumed (*). And the jury 
will not be directed to presume the surrender of a term to attend the 
inheritance against the interest of the owner. Thus, where an old mortgage- 
term of one thousand years was created in 1727, was recognized in a mar- 
riage settlement of the owner of the inheritance in 1751, by which a sum 
was appropriated to its discharge, and no farther notice was taken of it till 
1802, when a mortgage-deed, to which the owner of the inheritance and the 
representatives of the termors were parties, assigned it, as a security, it was 
held that a surrender could not be presumed (t). 

Finally, it seems that an artificial presumption of this nature is not to 
be made gratuitously, merely because a term is satisfied, unless it be to 
answer some purpose of justice (u). It is to be remembered, that the pre- 
sumptions here spoken of are the mere artificial creatures of law, depending 
entirely on considerations of legal policy and convenience ; they are pure 
legal rules; the jury being, for this purpose, mere passive instruments in 
the hands of the Court. Such presumptions differ, therefore, toto ccclo, 
from conclusions drawn by a jury, when they determine according to the 
natural tendency and weight of the evidence; a distinction of importance, 
inasmuch as considerations of policy and convenience, which are the very 
source, and origin, and support of artificial presumptions, have no applica- 
tion to conclusions as to actual matter of fact. It is obvious, that wherever 
a jury is required to find, not according to their actual conviction of the 
truth, but in conformity with any considerations of policy, their finding re- 
solves itself into a mere rule or presumption of law. 

It has been intimated, that the doctrine of legal presumptions ought not 
to be extended (x). This, however, is a matter of purely legal considera- 
tion. TEfe practice of requiring juries, in any case, to be mere passive 

off, the Court held, that no presump- the occupation. Doe d. Carr v. Belly ard, 
tion could be made. Doe d. Hammond v. 3M.&Ry. 111. 

Cooke, 6 Bing. 174, and 3 M. & P. 411. (r) Goodtitle d. Norris v. Morgan , 1 

Where the wife was in possession of the T. R. 755. 

premises for three months before lieronar- (s) Keene v. Dearden , 8 East, 248. 

riage, and she and her husband continued (t) Doe d. Graham v. Scott , 11 East, 

afterwards in possession for forty years, 478, and supra, 916 (m). 

held, that the jury might assume the hus- (u) 8 ei Lord Eldon's observations in 

band's possession to be in her right, and Evans v. Bicknell,8 Ves. 184 ; and of Lord 

referable to her prior seisin, and suffici- Ellenborough, C. J., in Doe d. Graham v. 

eiit to rebut the presumption of a prior Scott, 11 East, 478. 

title in the wife’s father, who with his son (x) See Lord Eldon's observations in 

and heir had always lived near* and had 6 Ves. 184; 10 Ves. 259: and of Abbott, 

never disturbed the husband and wife in C. J., 5 B.& A. 216. 
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instruments in finding facts upon their oaths, in the existence of which thp Presump- 
Court itself did not believe (y), although now established, is of singular 000 w ' 
origin. The effect is, indirectly, to establish an artificial presumption, 
which, for want either of inclination or authority, could not be established 
and applied directly. It seems to be very difficult to say, why such pre- 
sumptions should not at once have been established as mere presumptions 
of law, to be applied to the facts by the Courts, without the aid of a jury. 

That course would certainly have been more simple, and any objection, a9 
to the want of authority, would apply with equal if not superior force to 
the establishing such presumptions indirectly through the medium of a 
jury. 

Subsequently to the writing the preceding observations, the stat. 2 & 3 
Will. 4, c. 71, has been passed ( z ), which is intituled, “An Act for shortening 
tlie term of Prescription in certain cases,” and which enacts, s. 1, that no claim 
which may be lawfully made at the common law by custom, prescription, 
or grant, to any right of common, or other profit or benefit to be taken and 
enjoyed from or upon any land of the king, or any land parcel of the duchy 
of Lancaster, or of the duchy of* Cornwall, or of any ecclesiastical or lay 
person or body corporate, except such matters and things as are herein 
specially provided for, and except tithes, rents, and services, shall, where 
such right, profit, or benefit shall have been actually taken and enjoyed by 
miy person claiming right thereto, without interruption, for the full period 
of thirty years, be defeated or destroyed by showing only that such right 
profit, or benefit was first taken or enjoyed at any time prior to such period 
of thirty years ; but nevertheless such claim may be defeated in any other 
way by which the same is low liable to be defeated ; and when such right, 
profit, or benefit shall have been so taken and enjoyed as aforesaid for the 
full period of 60 years, the right thereto shall be deemed absolute and inde- 
feasible, unless it shall appear that the same was taken and enjoyed by 
some consent or agreement expressly ma$e or given for that purpose by 
deed or writing. 

Sect. 2. That no claim which may be lawfully made at the common law, 
by custom, prescription, or grant (o), to any way or other easement, or to 


(?/) See Lord Mansfield’s observations in 
Eldridge v. Knotty 1 Cowp. 214. 

(ar) The principle of this Act, and the 
alterations intended to he effected by it, 
are very clearly and succinctly stated by 
Mr. Baron Parke in the very able judg- 
ment delivered by him in the ease of 
Bright v. Walker, 1 C. M. & R. 217 ; he 
there observes, u For a series of years 
prior to the passing of this Act Judges 
had been in file habit of, for the further- 
ance of justice and the sake of peace, to 
leave it to juries to presume a grant 
from a long exercise of an incorporeal 
right, adopting the period of 20 years, 
by analogy to the stat. of Limitations. 
Such presumptions did not %Iways pro- 
ceed on a belief that the thing presumed 
had actually taken place, but, as is pro- 
perly said by Mr. Starkie, in his Treatise 
on Evidence, VoL it., p. 069, * a technical 
efficacy was given to the existence of 
possession beyond its simple and natural 


force and operation and though lu theory 
it was presumptive evidence, in practice 
and effect it whs a bar. And that au- 
thor observes, that so heavy a tax on the 
consciences and good sense of juries, which 
they were called on to incur for the sake 
of administering substantial justice, ought 
to be removed by the Legislature.” The 
Act in question is intended to accomplish 
this object, by shortening, in effect, the 
period of prescription, and making that 
possession a bar or title iu itself, which 
was so before only by the intervention of 
the jury. 

(a) By the common law the presump- 
tion of a grant could not be made where 
no power to make such a grant existed ; 
neither could it lie presumed against a 
reversioner where the land during the 
enjoyment was in the occupation of a les- 
see ; see above. A corresponding construc- 
tion has been given to the statute in the 
case of Bright v. Walker , 1 C.M . & lb 210. 

3 9 4 
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Prosump- any watercourse, or the use of any water to be enjoyed or derived upon, 

tiori of law* over or f rom an y land or water of our said lord the king, his heirs or suc- 
cessors, or being parcel of the duchy of Lancaster, or of the duchy of Corn- 
wall, or being the property of any ecclesiastical or lay person or body cor- 
porate, when such way or other matter as herein last before mentioned 

In that case a way had been used ad- mentioned in it are to be deemed new time 

versely for 20 years over land in posses- of prescription, it must have been intended 

aion of a lessee, wlio held under a lease for that the enjoyment for those periods should 

lives granted by the Bishop of Worcester, give a good title against all, for titles by 

and it was held that this user gave no right immemorial prescription are absolute and 

us against the Bishop, and did not affect valid against all. They are such as abso- 

the see. It was likewise held that no right lutely bind the land in fee. And in the 

was gained as against the Bishop’s lessee, next place, the statute nowhere contains any 

The grounds of this decision are fully ex- intimation that there may be different 
plained by Parke, B. in delivering the judg- classes of rights, qualified and absolute, 
ment of the Court, and are a valuable valid as to some persons and invalid as to 
commentary on the statute. “ If the enjoy- others. From hence we are led to conclude 
ment,” he says, “ takes place with the ac- that an enjoyment of 20 yqors, if it give 
quiescence or by the laches of one who is not a good title against all, gives no title 
tenant for life only, the question is, what is aUall ; and as it is clear that this eqjoy- 
its effect, according to the true meaning of ment whilst the land was held by a tenant 
the stat. 3 W. 4 ? Will it be good to give a for life cannot affect the reversion in the 
right against the see, and those claiming Bishop now, and is therefore not good 
under it, by a new lease, or only against against every one, it is not good as against 

the tennor and his assigns during the con- any one, and therefore not against the de- 

tinuance of the term, or will it be altogether fendant. This view of the case derives 

invalid ? In the first place, it is quite clear confirmation from the 7th section, which, it 

that no right is gained against the Bishop ; is to be observed, excludes in express terms 

whatever construction is put on the 7th the time that the person (who is capable of 

section, It admits of no doubt under the resisting the claim to the way) is tenant 

Htli. It is quite certain that an enjoyment for life, and unless the context makes it 

of 40 years instead of 20, under the circum- necessary for us, in order to avoid some 
stances of this case, would have given no manifest incongruity or absurdity, to put a 
title against the Bishop, as lie might dis- different construction, we ought to com- 
pute the right at any time within three strue the words in their ordinary sense, 
yours after the expiration of the lease ; and This construction does not appear to us to 
if the lease for life be excluded from the be at variance with any other part of the 
longer period as against the Bishop, it act, nor to lead to any absurdity. During 
certainly must from the shorter. There- the period of a tenancy for life, the evidence 
fore there is no doubt but that this posses- of an easement will not affect the feq. In 

sion of 20 years gives no title as against order to do that there must be that period 

the Bishop, and cannot affect the right of of enjoyment against an owner of the fee. 
the see. The important question is, whether The conclusion therefore to which we have 

this enjoyment, as it cannot give a title arrived is, that the statute gives no right 

ugainst all persons having estates in the from the enjoyment that has taken place ; 
locus in quo, gives a title against the lessee, and as section 0 forbids a presumption in 
and defendants claiming under him, or not favour of a claim to be drawn from a less 
at all. We have had considerable difficulty period of enjoyment than that prescribed 
in oomiug to a conclusion on this point, but by the statute, and as more than 20 years 
upon the fullest consideration we think that is required in this case to give a right, the 
no title at all is gained by an user which jury could not have been directed to pre- 
does not give a valid title against all and sume a grant by one of the termors to the 
permanently affect the see. Before the other by the proof of possession alone. Of 
statute this possession would indeed have course nothing that has been said by the 
been evidence to support a plea or claim Court, and certainly nothing in the statute, 
by non-existing grant from the termor in will prevent the operation of an actual 
the locus in quo to the termor under grant by one lessee to the other, proved by 

whom the plaintiff claims, though such a the deed itself, or upon proof of its loss 

claim was by no means a matter of ordinary by secondary evidence, nor prevent the 

occurrence, and in practice the usual jury from taking the possession into con- 
course was to state a grant by an owner in Bideration, with other circumstances, as 
fee to an owner in fee; but since the eta- evidence of a grant, which they may still 
tute, such a qualified right we think is not find to have been made if they are satisfied 

given by an enjoyment for 20 years; for in that it was made in point offset.” I C.M. 

the first place, the statute is for shortening & It. 221. 

the time of prescription* and if the periods 
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Bhall have been actually enjoyed (b) by any other person claiming right Presump- 
thereto, without interruption (c) for the full period of twenty years, shall tion of law. 
be defeated or destroyed by showing only that such way or other matter 
was first enjoyed at anytime prior to such period of twenty years; hut 
nevertheless such claim may be defeated in any other way by which the 
same is now liable to be defeated ; and where 9uch way or other matter as 
hereinbefore last mentioned shall have been so enjoyed as aforesaid for the 
full period of forty years, the right thereto shall be deemed absolute and 
indefeasible, unless it shall appear that the same was enjoyed by some 
consent or agreement expressly given or made for that purpose by deed or 
writing. 

Sect. 3. That when the access and use of light to and for the use of any 

(&) See the case of Bright v. Walker , consent in writing not under seal In case 

1 C. M. & H. 219, and the very learned of a plea of 40 years, or by written or 

judgment which elucidates as well the parol consent in case of a plea of 20 

grounds of the statute as the effect to be years.” A license in writing, covering the 

given to its provisions. Mr. Baron Parke whole period of 40 years, must be plead- 

observes, “ that in order to establish a ed ; so must a license by parol, covering 

right of way, and bring the case within the whole period of 20 yean. Tickle v. 
the statute, it must be proved that the Bronm, 4 A, & E. 370. 

claimant has enjoyed it for the full period (c) Under a plea that the defendants 
of 20 years, and that he lias done so as had for 20 years and as of right and with- 

of right, for that is the form in which, out interruption used a right of way, the 

by the 5th section, such a claim must be defendants must show an uninterrupted 

pleaded, and the like evidence would have rightful enjoyment for 20 years. If they 

been required before the statute to prove had enjoyed it for one week and not for 

a claim by prescription or non-existing the next, and so on alternately, the plea 

grant. Therefore, if the way shall appear would not he proved. Per Parke, B. 

to have been enjoyed by the claimant, Monmouth Can . Co. v. Harford , 1 C. M. 

not openly, and in the manner that a & R. 631. It was therefore held that 

person rightfully entitled would have used when permission to use the way had been 

it, hut by stealth, as a trespasser would asked for and given, the occupiers of closes 
have done, if he shall have occasionally who claimed the way did not enjoy it un- 
asked the permission of the occupier of interruptedly. Every time that the occu- 
the land, no title would be acquired, be- piers ask for leave, they admit that the 

cause it was not enjoyed as of right; for former license has expired, and that the 

the same reason It would not, if there had continuance of the enjoyment is broken, 

been unity of possession during all or part Monmouth Canal Co. v. Harford , 

of the time, for then the claimant would 1 C. M.ik R. 031. In the previous case of 

not have enjoyed as of right the ease- Payne v. Shedden, 1 Mo.& R. 383, it was 

ment, but the soil itself. So it must have held that the enjoyment of a right of way 

been enjoyed without interruption. Again, for 10 years, coupled with an enjoyment 

such claim may be defeated in any other under an agreement for another 10 years, 

way by which the same is now liable to was a sufficient enjoyment under the sta- 

be defeated, that is, by the same means tute, for the agreement to suspend the 

by which a similar claim arising by cus- enjoyment of the right did not extinguish 

tom, prescription, or grant would now he nor was it inconsistent with the right, 

defeasible, and therefore it may be an- Payne v. Shedden , 1 Mo. & R. 383. So 

swered by proof of a grant or of a li- if for one way another had been substituted 

cense, written or parol, for a limited pe- by consent of the parties for an indefinite 

riod, comprising the whole or a part of time. Per Patteson, J., Ibid. See Hall 
the 20 years, or of the absence or ignor- Sioift, 4,Bing. N. C. 381. The statute 
ance of the parties interested in opposing requires a continuous enjoyment for 20 

the fti gitp and their agents during the years of the easement as ruch, and it is 

whole time that it was exercised. The unnecessary to reply an unity of possession, 

enjoyment meant by the statute is an Oxley v. Gardiner , 4 M. & W, 496. So 

opeu notorious one, without particular an agreement or license within the period 

leave, by one who claims without danger pleaded is evidence on a traverse of the 

of being treated as a trespasser ; whether enjoyment, for it breaks the continuity 

this right claimed be strictly legal, as by and disproves the plea. SeeBemley ?. 

permission, advene nser, or by deed, or, Clarke , 2 Bing. N. C. 75. Tickle v. 

although not strictly legal, yet lawful to Brown, 4 Ad. & Ell. 370. 

the extent of excusing a trespass, os by 
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stantial 
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dwelling-house, workshop, or other building, shall have been actually en- 
joyed therewith for the full period of twenty years without interruption, 
the right thereto shall be deemed absolute and indefeasible, any local usage 
or custom to the contrary thereto notwithstanding, unless it shall appear 
that the same was enjoyed by some consent or agreement expressly made or 
given for that purpose by deed or writing. 

Sect. 4. That each of the respective periods of years hereinbefore men- 
tioned shall be deemed and taken to be the period next before some suit or 
action wherein the claim or matter to which such period may relate shall 
have been or shall be brought into question, and that no act or other matter 
shall be deemed to be an interruption within the meaning of the statute, 
unless the same shall have been or shall be submitted to or acquiesced in for 
one 'year after the party interrupted shall have had or shall have notice 
thereof, and of the person making or authorizing the same to be made. 

Sect. 5. Provides that in all actions on the case, and other pleadings 
where the plaintiff may allege his right generally, such general allegation 
shall still be deemed to be sufficient ; and if the same shall be denied, all 
the matters mentioned and provided in the Act shall be admissible in evi- 
dence to sustain or rebut such allegation : that in all pleadings to actions 
in trespass it shall be sufficient to allege the enjoyment thereof as of 
right (d), by the occupier of the tenement in respect whereof the same is 
claimed, without claiming in the name or right of the owner of the fee ; and 
if the other party intend to rely on any proviso, exception, incapacity, dis- 
ability, contract, agreement, or other matter thereinbefore mentioned, or 
on any cause or matter of fact or law not inconsistent with the simple fact 
of enjoyment, the same shall be specially alleged, and not received in evi- 
dence on any general traverse or denial of such allegation (c). 

Sect. 7. The time of incapacity through infancy, &c. is to be excluded in 
tlie computation of the periods mentioned, except when the right or claim 
is declared to be absolute and indefeasible. 

Sect. 8. Where any land or water upon or over which any way or water- 
course shall have been enjoyed, has been or shall be held by virtue of any 
term, for life, or years exceeding three years, the time of enjoyment during 
the term shall be excluded in the period of computation of forty years, in 
case the claim be resisted within three years next after the end or other 
sooner determination of the term, by any person entitled to any reversion 
expectant on the determination thereof. 

Thirdly . Where the law raises no artificial presumption, but the jury 
are left to make their own inference, according to the natural weight of 
the evidence. 


(d) The plea (to trespass for impound- 
* ing cattle) of an immemorial right to 
profit h prendre in B, and his ancestors, 
commencing before time of legal memory, 
is not supported by proof of a grant to 
an ancestor of the defendant in 1755 ; 
and is not aided by the stat. 2 & 3 W. 
4, c. 71. If sec. 5 applies to such rights, 
the enjoyment should be pleaded for one 
of the periods there stated. Welcome v. 
Upton , 7 Dowl. 475. A plea of prescrip- 
tive sole and several right of pasturage in 
a close is good, and parties are equally 
entitled to hold the right from another, 


whether they claim under him by deed or 
by descent. Welcome v. Upton , 6 M. k 
W. 536. It was held also that recitals in 
a deed-poll by the person then in posses- 
sion (an ancestor of the present owner), 
and relating to such pasturage, were ad- 
missible as evidence of pedigree; and that 
leases, &c. made by the grantor were ad- 
missible as evidence of the seisin of the 
grantor, and of the enjoyment of those 
claiming under him. Ibid. 

(<?) See Tickle v. Brown, 4 A. & E. 370.. 
Supra , 021. 
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Where there is conflicting evidence as to enjoyment, it is a question for 
the jury to whom the right belongs ; but if, in a case of conflicting evidence 
as to enjoyment and possession, a documentary title be proved on the one 
side, it must no doubt prevail. Where documentary evidence of title on 
the one hand is opposed to strong and long-continued evidence of enjoy- 
ment on the other, even a record may under the particular circumstance* 
be presumed ( e ). 

Although the enjoyment be of too short a duration to constitute either an 
absolute bar against one who claims under a legal title, or even to furnish 
any technical presumption in fact, in favour of the right, it seems, that in all 
cases a jury may find a grant, conveyance, or release, on such cogent and 
legal though circumstantial evidence as is sufficient to convince their minds 
that a grant or other conveyance, essential to the transfer, according to the 
nature of the property, has been actually executed (/). 


(e) Vide supra , 914. 

(/) See the observations of Lord Ellen- 
borough in Bealy v. Shaw , 6 East, 214 ; 
Beenes v. Brymer , 6 Ves. 616, and Wash- 
ington v. Brymer , Peake’s L. Ev. xxv, 
and infra , tit. Release. Prom which it 
appears, that, .where a court of equity can- 
not infer a release from circumstantial 
evidence, yet, that it is competent to a 
jury to find one upon precisely the same 
evidence. And in Eden v. Smith , 6 Ves. 
941, a letter written by the obligee of a 
bond, to the mother of the obligor, in 
which he stated, that he had released the 
sum for which the bond was ^iven, was 
held to be sufficient evidence of a release 
in equity, and the Lord Chancellor (Eldon) 
said, that if a release had been pleaded at 
law, the letter would have been evidence 
of it. In Eldridge v. Knott , Cowp. 214, 
it was held, that although the release of 
a quit-rent could not be presumed in law 
from mere nonpayment for a less term than 
the period fixed by the Statute of Limita- 
tions (fifty years), yet that a release might 
have been inferred from such nonpayment, 
accompanied with other circumstances 
which rendered it probable. And see tit. 
Payment. See also the case of Doe d. 
Fenwick v. Meed, 6 B. & A. 232; in 
which case, although Abbott, C. J., ex- 
pressed an opinion, that the presumption 
idf grants and conveyances had been car- 
ried too far, it was considered to be pro- 
perly a mere question for the jury, whether 
a conveyance in fact had actually been 
made. Indeed, the practice, which has 
prevailed from the earliest time of sane* 
tioning the finding by a jury of a title 
from long-continued possession, admits the 
principle, for such evidence is purely cir- 
cumstantial, and may frequently be weaker 
than circumstantial evidence of a different 
description. In the Trials per Pais, 179, 
it is laid down, "the jury may find deeds 
or matter of record, if they will, though 
not showed in evidence.” Finch, 400. See 
also supra, 670. Stone v. Ordbham, 1 
Roll. R. 3, pi. 6. Wood, B., in Mead v. 


Norhury,2 Price, 361, said, u Lord Keeper 
Henley, in Fansliawe v. Botheram , 3 
Gwill. 1179, says, ‘ I would not be under- 
stood as if a Judge would in all cases ex- 
pect the production of the very deed or 
grant of exemption, but the best evidence 
the nature of the case will admit of ;* and 
this is certainly the true rule of law and 
see Lord Loughborough’s observations, 5 
Ves. 186, Part iv. tit. Tithes . In equity, 
a surrender of a copyhold never made may 
be presumed from lapse of time. Knight 
v. Adamson , 2 Freein . 106. A grant is 
presumable in equity, in case of encroach- 
ment of rent, after a lapse of twenty years, 
2 Vent. 516. So a reconveyance may be 
presumed; 12 Ves. 261. If it would be 
the duty of a Judge to give a clear direc- 
tion to the jury in favour of a fact, it 
seems to be a rule in equity that the case 
is to be considered to be without reason- 
able doubt ; but if a Judge would be bound 
to leave it to a jury to pronounce on the 
effect of the evidence, it is to be considered 
in equity as too doubtful to conclude a 
purchaser. Emery v. Orocock, 6 Mad. 64. 
A surrender of a copyhold was presumed 
where a devisee of the copyhold had been 
admitted, and there had subsequently been 
two surrenders and admittances. Wilson 
v. Allen , 1 J. & W. 620. The tenant in 
tail having the reversion in fee, dependent 
on the estate tail, in 1779 executed a deed 
of feoffment to Ills brother, and died, leav- 
ing a son, who continued in possession for 
forty years, until he let the lands to one of 
the lessors of the plaintiff, who held them 
for six years, and the feoffee never entered 
into possession, but in 1789 the son suf- 
fered a recovery, and the deed of feoffhtent 
was found amongst his deeds ; It was held, 
that the jury were exonerated in presuming 
a reconveyance after the feoffment. Tenny 
v. Jones , 10 Bing. 75. But a surrender 
will not be presumed in favour of a rever- 
sioner from a perception of profits by him for 
eighteen years, which must have been known 
to many individuals if it had really taken 
place. Day v. William , 2 Cr. 4c J. 460. 


Circum- 

stantial 

evidence. 
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Pxesump- The nature of the evidence, tending indirectly to prove a title, is too 

tion in fact, plain to require comment; it is, in such cases, obviously of the highest 
importance to account for the non-production of the supposed deed, either 
on the ground of probable loss or destruction, or of fraud or spoliation, on 
the part of the adversary. 

Where the duration of enjoyment does not constitute an absolute bar, but 
furnishes a mere primd facie presumption of legal title, all the circum- 
stances incident to the particular case are admissible, in order either to 
confirm or rebut such a presumption. And where the presumption is met 
by evidence tending to explain such enjoyment, consistently with the legal 
existence of the adverse claim, it is for the jury to decide upon the conflict- 
ing evidence as a pure question of fact. Thus, where the original posses- 
sion by the party who has long continued in possession is accounted for 
consistently with the continuance of a legal title in one who claims by 
virtue of a title antecedent to such possession, it becomes a mere question 
of fact, for the decision of the jury, whether, under all the circumstances of 
the case, a conveyance has actually been made ; or the continuance of the 
possession is to be attributed to laches and want of care on the part of the 
claimant (y). 

It has been doubted whether the doctrine of presumption, as to the exe- 
cution of deeds of conveyance, has not been carried to too great a length (A). 
The reasons, however, which have been urged on the subject are properly 
applicable to legal and artificial presumptions only, that is, to such as are 
made by the Courts, either directly, or indirectly by means of a jury, and 
not to such conclusions in fact as are made by a jury upon a full conviction 
of the truth of the fact, by the natural force of the evidence. To the weight 


(<jr) Doe d. Fenwick v. Reed, 5 B. & A. • 
233. Hooke having obtained judgment 
against Charlton, was, by agreement, in 
the year 1747, put into possession till 
the debt should be satisfied. In 1753 
Hooke assigned the remainder of the debt 
and his right of possession to Heed, an- 
other creditor, under whom the defendant 
claimed. Reed and his family had con- 
tinued in possession ever since. In 1801 
a chancery suit had been commenced by 
the heir at law of the former owner, to re- 
cover possession, and in 1820 the Vice- 
Chancellor directed the action to be brought, 
prohibiting the defendant from insisting 
that the debt due to Heed had been paid 
twenty years ago, or still remained unpaid. 
The title deeds (which extended to other 
estates also) remained in the hands of the 
Charlton finally ; the lands being copy- 
hold, the name of Hooke had remained 
upon the manor books till within a few 
years. Moduses had been paid by the 
steward of the Charlton family to the then 
rector of Slmonburn in 1779, for some of 
the estates (amongst others) in question. 
Edward Charlton died in 1767, leaving 
a widow, and a son under age ; the son, 
William Charlton, married in 1778, and 
died in 1797, leaving a son, an infant. 
Bayley, J., informed the jury that the real 
question for them to cousider was, whether 
they believed that a conveyance had actu- 


ally taken place, observing, that the loss of 
a deed of conveyance was less likely to take 
place, than of a grant of a right of way ; 
and that during the marriages of Edward 
and of William Charlton, no conveyance 
could have been made without levying a 
fine, which being of record, might have 
been produced if it had existed. The jury 
found for the lessor of the plaintiff. The 
Court refused a rule nisi for a new trial, 
which was moved for on the ground of mis- 
direction. It was observed by the Court, 
that the original enjoyment was consistent 
with the fact of there being no conveyance, 
and that it was a question of fact for the 
jury to say, whether the continuance in 
possession, though longer than was war# 
ranted by the original condition, was to be 
attributed to the want of care and attention 
on the part of the Charlton family, or to 
the fact of there having been a conveyance 
of the estate. That in eases of rights of 
way, the original enjoyment cannot be 
accounted for unless a grant has been made; 
and hence such grants after long-continued 
enjoyment are to be presumed; but that 
in the present case the original enjoyment 
had been accounted for. 

(A) See the observations in Doe d. Fen- 
wick v. Reed, 5 B. & A. 232. See also Lord 
Eldon’s observations in Evans v. BicknelL 
6 Ves. 174. 
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and importance of circumstantial evidence to prove the actual execution of Presump- 
a conveyance, whose existence cannot be directly proved, there , is no limit tlon in fact, 
short of that which necessarily produces actual conviction; and there seems 
to be no rule of law which excludes such evidence from the consideration of 
a jury ; if there were, it would be a singular and anomalous one, which shut 
out evidence of a nature and description which is admissible in every other 
case, however important the consequences, even upon trials for murder and 
treason. Juries are bound to decide according to the actual truth of the 
fact ; they are to do this, it has been seen, even in cases where a party, and 
even the Court, would be bound by an estoppel (i) ; it would therefore be 
absurd and inconsistent to say that a jury was not to be allowed to find 
according to the real fact, where they were satisfied that an actual conveyance 
had been executed. In an action of ejectment, for instance, how could they 
find a verdict for A., when they were satisfied from the evidence that he had 
assigned, released, or otherwise conveyed his right to BA The dicta and 
decisions to be found on the subject, as well as legal analogies and natural 
reason, tend to the conclusion that the jury are, in this case, as in all others, 
to find, according to their conscientious conviction, the truth of the fact. 

Mere artificial presumptions ought, no doubt, for reasons which will be 
adverted to (k), to be confined within due limits: where such a presumption 
operates, the inference is an arbitrary one, drawn from a few facts, and is 
by no means necessarily true, but usually rests on grounds of legal policy 
and convenience. But to a jury, who are in possession of all the circum- 
stances of the case, and are, at the peril of their oaths, to decide according 
to the real truth as collected from all the evidence, a far greater latitude 
may reasonably be given (J): they, from the very extensive nature of the 
trust committed to them, are limited in the discharge of that duty by no boun- 
daries, except those of truth and actual fact, which they are always bound 
to find, according to their conscientious conviction and persuasion, derived 
from the evidence, without regarding consequences, and unfettered by 
extraneous considerations of policy and convenience. If this be so, it follows, 
that however impolitic and inconvenient it may be to extend the limits of 
artificial presumptions, such objections have no weight, or rather, are wholly 
inapplicable to conclusions drawn by a jury from legal evidence, although 
circumstantial in its nature, tending to the proof of the facts so inferred. It 
can never be contended, that they are in no instance to be allowed to infer 
the execution of a deed from circumstantial evidence ; such evidence fre- 
quently acts with an almost irresistible degree of force, such as no rational 
mind can withstand. But if this be once admitted, the principle must extend 
to all cases where there is legal evidence tending to the proof. No interme- 
diate limits can, consistently with principle, be interposed ; it is the peculiar 
province of the jury to estimate the weight and effect of evidence. 

Reasons of policy and convenience are the very foundation upon which 
all artificial presumptions are built, and the utility and propriety of such 
presumptions? and the extent to which they ought to prevail, whether as 
conclusive on the subject-matter, or merely till proof be adduced to the con- 
trary, are mere matters of legal consideration. But from these, the condu- 
ct) VoL I. tit Estoppel. a conclusion from circumstantial evidence, 

P) See tit. Phbsttmptiox. See also where even a court of equity cannot. 

Isdacv. Clarke, l Roll. R. 182, pi. 9; VIn. Reeves v. Brymer , 0 Tea. 510; supra, 

Ab. Be, Q. a. 928, note (/). 

(0 A jury, it has been seen, may draw 
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Presume sions of the fact, drawn by a jury from circumstantial evidence, differ most 
live evi- widely and essentially in this as well as other respects, inasmuch as jurors 
dence. are |, oun d by their oath to decide according to the real truth, without regard 
to consequences ; and it is clear, updn principle, that their functions can 
never be properly limited by any considerations of mere policy and con- 
venience (m), whatever may be the legal effect of the facts when found. 


(m) These observations have been intro- 
duced, In order that objections to the doc- 
trine of mere artificial or legal presumptions 
may not be applied to conclusions made by 
a jury from circumstantial evidence. In 
the case of Doe d. Putland v. Hilder , 2 
B. & A. 782, the title of the lessor of the 
plaintiff was founded on a judgment, re- 
covered in the year 1808, against Richard 
Newman, for 8,0001. and a writ of elegit 
and inquisition thereon in 1818. On tiie 
part of the defendant it appeared, that in 
1762 the premises had been mortgaged for 
a term of one thousand years by Naylor, 
and that in 1709 the mortgage was dis- 
charged, and the term assigned to William 
Denman, in trust for John Newman, a 
purchaser of the premises to attend the 
inheritance. In 1814, Richard Newman, 
to whom the premises had descended from 
the purchaser, executed a marriage settle- 
ment, and in 1816 conveyed the premises 
to Sarah Newman his mother, as a security 
for 1,162 l. f which was due from him to her. 
But no assignment of the term or delivery 
of the deeds took place on either occasion. 
Mrs. Newman died in 1817, and in 1819 
an assignment was made by the adminis- 
trator of the trustee of the term in 1799, to 
a trustee, in trust for the devisees of Mp. 
Newman. The jury, under the direction 
of the learned judge who tried the cause, 
presumed a surrender of the term, and the 
Court of K. B. afterwards refused to disturb 
the verdict, on the ground, as it appears, 
that the circumstantial evidence warranted 
such a finding in fact. Upon this case, 
Mr. Sugden (in his letter to Charles Butler, 
esq. on the doctrine of presuming a sur- 
render of terms, assigned to attend the 
inheritance (1819) has very forcibly urged, 
that in such a case the possession of the 
cestui que trust being consistent with the 
existence of the term in the trustee, no pre- 
sumption, as from an adverse and continued 
possession, ever arises. This argument 
seems fully to prove, that a surrender, in 
such a case, is not to be presumed from 
mere lapse of time. Butit is to be observed, 
that the Court, in refusing a new trial, did 
not refuse it upon that ground, but relied 
principally on the force of the circumstan- 
tial evidence to prove a surrender in fact. 
The subsequent arguments (so well urged 
by Mr. 8ugden) are founded principally 
upon considerations of policy and con- 
venience, which although they may be 
entitled to the greatest consideration, 
where the questiou is, whether a legal 


presumption ought to be established in such 
cases, are inapplicable, where the conclusion 
is one of actual fact to be drawn by a jury * 
The very mention of the proposition is 
absurd, that a jury, who are bound by their 
oath to pronounce according to the evi- 
dence, should decide contrary to their 
solemn conviction, on any collateral sug- 
gestion of convenience; as, for instance, 
because a purchaser is a favourite , either 
in a court of law. or equity. If it be ad- 
mitted that in the case of Doe v. Hilder 
no legal presumption of a surrender resulted 
from lapse of time, still, in such a case, 
where there is circumstantial evidence de- 
rived from the ordinary course of practice, 
as well as from the res gestce of the in- 
dividual case, it is a question of fact for 
the jury, whether such an assignment lias 
been actually executed or not. If, in 
such a case, it appeared that any uniform 
course of dealing and practice prevailed 
as to such transactions, it would afford 
a strong ground for the jury to find, in 
point of fact, in the absence of any reason 
for supposing the contrary, that such ordi- 
nary course and practice had been adopted 
and followed in the particular instance; 
but this, it is obvious, is mere mattei' of 
evidence to be found and acted upon, not 
by the Court, but by tlie jury. In the late 
case of Doe d. Fenwick v. Reed , which has 
already been adverted to, the great distinc- 
tion between a legal presumption founded 
upon mere length of possession, and on a 
finding by the jury that a conveyance had 
actually been made, was acted upon by the 
Court ; and it was held, that no legal pre- 
sumption of a conveyance could be properly 
founded upon a long-continued possessi ui, 
the origin of which had been accounted for ; 
but that it had been properly left to the 
jury to say, whether, under all the circum- 
stances of the case, a conveyance had ac- 
tually been executed or not. The plaintiff 
on going abroad, agreed with the defeud- 
ant’s testator to sell an instrument at a 
stated price, which wa9 acknowledged as 
taken in part payment for another instru- 
ment to be made for him on his return. 
After a lapse of 20 years and the death of 
the party, he returned and brought his ac- 
tion on the contract ; the defendant having 
pleaded performance, and the acceptance 
of an instrument in satisfaction, it is for 
tlie jury to say whether they find the con- 
tract alleged in the plea or not, and (upon 
a second trial) no evidence being offered to 
prove the plea, and the jury having found 
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PRESUMPTIONS. 

Evidence, as has been seen, is either direct , where the witnesses testify Preanmp- 
as to facts, of which they have had actual knowledge; or it is indirect, 
circumstantial, or presumptive (»), where the fact is not proved by direct 
evidence, but is inferred or deduced from one or more other facts, which are 
directly proved or admitted. 

According to this definition, circumstantial or presumptive evidence in- 
cludes all evidence which is not positive and direct, without regard to its 
nature, intensity, and degree ; whether the fact in issue be a necessary con- 
sequence from the circumstances proved, or whether, on the other hand,* 
their tendency to establish the fact may be rebutted by proof to the con- 
trary ; whether the inference be made by virtue of some previously known 
and ascertained connection between the disputed fact and those which are 
proved, or be a mere deduction of Teason, exercised upon the special cir- 
cumstances of the case, either with or without the aid of connections pointed 
out by experience. 

A presumption may be defined to be an inference as to the existence of Prcswnp- 
one fact, from the existence of some other fact, founded upon a previous tions, kinds 
experience of their connection. To constitute such a presumption, a pre- 
vious experience of the connection between the known and inferred facts 
is essential, of such a nature, that as soon as the existence of the one is 
established, admitted, or assumed, the inference as to the existence of the 
other immediately arises, independently of any reasoning upon the subject. 

It also follows from the above definition, that the inference may be either 
certain , or not certain, but merely probable , and therefore capable of being 
rebutted by proof to the contrary (o). 

Presumptions thus defined are either legal and artificial , or natural . They Artificial, 
are artificial, or presumptions of law, whenever they derive from the law 
any technical or artificial operation and effect, beyond their mere natural 
tendency to produce belief, and operate uniformly, without applying the 
process of reasoning on which they are founded to the circumstances of the 
particular case. They are, on the other hand, natural where they act merely 
by virtue of their own natural efficacy. For instance, whenever a parti- 
cular presumption arises from the lapse of a defined space of time, it is 
always in its nature artificial ; for the evidence, when left to its own natural 


for the plaintiff, the Court refused a rule 
in arrest of judgment. Siboni v. Kirk- 
man,! M.& W. 418. 

(n) The term presumptive has been 
used in this sense by English lawyers in 
contradistinction to positive and direct 
evidence, and consequently as including all 
evidence whatsoever arising from circum- 
stances, whether conclusive or inconclusive 
in its nature. See Co. Litt. 6 ; Staundf. 
HO; Coni. 367; 4 Comm. 363 ; 2 Haw. 
c. 46, s. 10; 1 St. Tr. 181. Lord Coke, 
when he speaks of violent, probable, and 
light presumptions (Co. Litt. 6), evidently 
means, not presumptions in their strict 
technical sense, but presumptive or cir- 
cumstantial evidence. 

(o) According to some writers, the term 
presumption is not strictly applicable 


where the inference is a necessary one, and 
absolutely conclusive, as where it is 
founded on the certain and invariable course 
of nature. See Evans’s Pothier. If any 
practical advantage could be derived from 
this distinction, in thus limiting the mean- 
ing of the term, it would be proper so to 
use it, and to apply the more general term 
inference to all, whether conclusive or in- 
conclusive. Such a distinction appears 
however to be an unnecessary one ; and it 
may be well doubted whether the distinc- 
tion itself be founded on sound principles. 
The Homan lawyers used the term in the 
more extensive sense. Their prassumpHo 
juris et dejure was conclusive . L. 3. L. 9, 
Ff. lib. 22, tit. 2. Heinecc. El. J. C. part 
4,8.122,3. 
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Prctump- efficacy, is not confined within arbitrary and artificial boundaries. Tims, 

turns, kinds the expiration of twenty years, without payment of interest on a bond (o), 

or other acknowledgment of its existence, satisfaction is to be presumed ; 
but if a single day less than twenty years has elapsed, the presumption of 
satisfaction from mere lapse of time does not arise. This is obviously an 
artificial and arbitrary distinction. No man’s mind is so constituted that 
the mere lapse of the single day which completes the twenty years would 
absolutely generate in it a conviction or belief that the debt had been satis- 
fied. But again ; satisfaction may be inferred from the lapse of a shorter 
period, if it be rendered probable by other circumstances ; for instance, 
from the lapse of nineteen years ; here the lapse of time is to be taken into 
the account by the jury, in estimating the probability, whether under all 
the circumstances, the debt has not been satisfied. Here, however, the 
lapse of time possesses no artificial or arbitrary operation, but is left to its 
mere natural tendency, to convince the minds of the jury that the debt has 
been satisfied (p). 

( o ) This was written before the late the only question is, whether the legal 

statute. consequences really incident to a valid 

(p) As artificial or legal presumptions grant are well annexed to such a state of 

are founded partly upon principles of facts. — Again, in trover, a conversion of 
policy and utility, independently of the the plaintiff’s property is to he inferred by 
real existence of the fact inferred, and a jury, from the fact of a demand by the 
consequently, as such presumptions must owner, and refusal on the part of the de- 
occasionally, at least, be made contrary to fondant who [a in possession of it, such 
the real truth ; it follows, that these pre- refusal being unexplained. Here, the pre- 
sumptions cannot, consistently with just diqamcnt on which the presumption is built 
principles, be established, unless either the renders the fact presumed in reality imraa- 
real fact be immaterial, as where the pre- terial, where the defendant wilfully with- 
sumption is made merely for the purpose holds the plaintiff’s property ; it is of no 
of annexing a legal consequence to the importance to the real justice of the case, 
feet on which the presumption is founded ; as between the parties, to what use the 
or where tlie feet to be presumed being defendant may have applied the property, 
material, but its investigation difficult and whether he lias consumed the goods, or 
remote, a general rule of presumption cdu allowed them to perish in the course of 
be established of practical convenience, and nature. The effect in such coses is merely 
consistent with justice, although it may to annex to one fact a legal incident an- 
occasionally operate contrary to the truth, nexed by law to another fact, to which the 
In the first place, presumptions are fie- former is in all respects equivalent. Such 
quently made for the mere purpose of an- presumptions are also well founded in prin- 
nexing a legal incident to a particular pre- ciple where the investigation of a feet is 
dicament of feet. If the fact 2*., to which difficult and precarious, and where a general 
a particular legal consequence is annexed) rule of practical utility can be established, 
be absolutely or conditionally presumed without occasioning positive injustice in 
from the existence of the fact A. f it is individual instances. Within this priii- 
obvious that the effect Is to annex to the ciple, all statutes of limitation, and the 
feet A. thelegal consequence which belongs presumptions made in analogy to them, are 
to 22, The making such presumptions, and founded/ All these, either absolutely, or 
thus anhexing legal consequences, is an provided there he no proof to the contrary, 
Indirect wde of legislation ; and in esti- substitute the lapse of some definite period 
mating the legal value of such a presump- of time for proof of the fact. Tlie difficulty 

tian, it ii plain that the intermediate or of proving a debt constantly increases with 

presumed feet may be left out of the ac- lapse of time, and may at last become im- 

eount; th$ question is, whether a legal possible ; whilst on the other hand, the 

consequence be toll Connected with a par- probability that he who makes no claim of 
tlcular predicament in feet ; in other payment or possession has a right to make 
words, whether a rgle of l*w b* Wisely it, continually diminishes. Convenience, 
constituted. Thus, if from the adverse therefore, requires that at some period 
possession of an iucorpbreal interest in the or other the presumption should be made, 
lands of another, unanswered, a grant Is to qither absolutely or otherwise, against 
be presumed, the effect is $o annex owner- the. antiquated claim. And as such a 
ship as an incident to such advorsephsses- rule or presumption must be general in 

sion unanswered ; for the supposed grant its operation, a precise and definite period 

is mere fiction, or legal machinery, arid must of course be appointed for its opera- 



PRESUMPTIONS. J- OT»- 

Artificial or legal presumptions are also of two kinds/ immediate and Proauwp- 
mediate. Immediate, are those which are made by the law itself* directly, 

tion. The great advantages of this in point presumptions, although beneficial, os gie- 

of policy and convenience are of the most neral and practical rules, are usually very 

obvious nature. The operation' of such a uncertain and precarious instruments for 

rule, whether it be absolute, or be but a the investigation of truth in particular, 

primA facie presumption, being * purely instances ; they are, therefore, unfit to be 

artificial in its nature, may be, it is true, employed where any application of the law, 

contrary to the fact ; but of this, a party contrary to the real fact, would be attended 

who knew the rule, and who suffers there- with positive injustice, as in criminal cases, 

fore merely from liis own laches, has no Where facts are not necessarily connected, 

just ground for complaint. Bo by the stat. the connecting them by means of artificial 

*1 Jac. 1, c. 11, 8, 2, 19 C. 2, c. 6, a person presumption leads to error in fact. Where 

who has been abroad for the space of seven facts are necessarily or usually connected, 

years, and has not been heard of within technical presumptions arc unnecessary; 

that time, is, at the expiration of it, pre- the common sense and experience of man- 

sumed to be dead ; a rule of convenience, kind will lead them to the proper eoncl li- 
on account of the difficulty of proving the sions, giving to such natural presumptions 

death of a person under such circumstances, such weight as experience warrants, con- 

and attended with no positive injustice in firmed as they are on the one hand, or 

any individual case, the presumption ope- impeached on the other, by the whole 

rating only in the absence of proof to the context of circumstances belonging to the 

contrary. On the same principle were case. It is also to be observed that pre- 
founded the decisions of the Roman law sumptions which tend to the actual invest 

in those nice cases which sometimes hap- tigation of such facts as are usually the 

pen, where it iB impossible, with any ap- subject of litigation in courts of justice, arc 

proacli to certainty, to decide which of two of a very general nature, and seldom, if 

persons, who died very nearly at the same ever, conclusive. Thus presumptions, and 

time, survived the other. Cum hello pater atroug ones, are constantly founded on a 

cum filio periisset, inaterque filii quasi knowledge of mankind; a man’s motives 

postea mortui bona viudicarct, agnati vero are inferred from his acts, and his conduct 

patrls quasi filius antea perisset, Divus from the motives by which he was knowu 

Hadrianus credidit, patrem prius esse mor- to be influenced; it is presumed, that a 

tuum. L. 9. s. 1. ft*, de reb. dub. And rational agent intended that consequence 

again, Mulier naufragio cum anniculo filio which his acts naturally tended to accom- 

periitquiaverisimile videbatnr,antematrem plish; that he consults his own interests ; 

infantem perisse, virum partem dotis reti- that if he pays or acknowledges a debt, it 

nere placuit. L. 20 .ff. de pac. dot. Where is really due ; that if he admits himself to 

the father and son were hanged in the Bame be guilty of a crime, the admission is true ; 

cart, and the question was, whether the that he does not commit a crime, or do 

wife of the son was entitled to dower, the any other Set which tends to his prejudice, 

jury found upon the evidence that the son without a motive. Presumptions of this 

survived the father ; for it appeared that nature, in almost every case of circum- 

he struggled the longest. A question of stantial evidence, afford a light which 

the Bame nature occurred when General, may be considered to be absolutely essen- 

Stanwix and his daughter were lost in tial to the discovery of truth; blit then 

the same ship; cited in It, v. JDr. Kay, they opera teaim ply by their own intrinsic 

1 Bl. It. And see Cro. JBlix. 603; efficacy, as Ascertained by experience, and 

2 Comm* 139. Wright v, Nethencood , never so oonclusively as to form the basis 

2 Salk. 593, note by Evans. Taylor v. of an artificial rule which is to operate 

Diploek, 2 PhUlimore, 261. Where a invariably. AH presumptions are founded 

husband and Ms neii*hed in the same in experience ; bht so infinitely are the 

wreck, the Court held that it could not trapsactioii8;hJ inankirid complicated and 

presume that be survived, but that there' varied^ thaitkeh an experience of the ne- 

must be some evidence that he did so to cessary of oven ordinary connection be- " 

entitle his representative' to jbake hdminfs- tween particular filets as will serve For the 

tration to property vested ta the wife. bnisoikpt'iiH&facie presumption, still less 

Satterthwaite v. Poieett, 1 Curt 705. Itt of a cooMhafre inference, ^unattainable, 

such cases a general role is pwlferable fo*. Oven iij the most simple instances. So far 
laborious investigftthm in each individual is experience from warranting such pre* 

case, where the resjGklt most always he sumptions* that it evinces their ineftteacy 

subject to doubt and uneertainty- It has by showing that a general presumption 

been said, that the presqmptiou of the tew ’wohld frequently be afaUaclbus onel There 

is better than that of man (Esprit desLote, is no subject for presumption of mote ordi- 

1. 29, c. 16). A position much too large, nary occurrence than is afforded by the 

if it be not limited to general rules of the prisoner’s recent possession of stolen goods, 

nature above alluded to. For artificial on prosecutlons for larciny; no facts, per- 

vol. n. 3 O 
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Presump- B1U | without the aid of a jury. Mediate presumptions are those which 
turns, kinds be made ^ ut by the aid of a jury. Thus the law itself presumes that 

a bond, or other specialty, was made upon a good consideration; but the 
law cannot presume, from the lapse of twenty years, without any payment 
of interest on a bond, or acknowledgment of its existence, that it has been 
satisfied ; the presumption is to be left to a jury. Presumptions may there- 
fore be divided (q) into three classes : 1st. Legal presumptions’made by the 
law itself, or presumptions of mere law . 2dly. Legal presumptions to be 
made by a jury, or presumptions of law and fact . 3dly. M ere^natural pre- 
sumptions, or presumptions of mere fact 

OF mere First, Presumptions of mere law , then, are artificial presumptions, made 
law. l>y ^he i aw without the aid of a jury. These, again, are either, 

1st. Absolute and conclusive, which correspond with the prasumptiones juris 
et dcjtirc of the Roman law : Or, 2dly. Like the pressurnptiones juris of the 
Roman law, may be rebutted by evidence to the contrary. Thus, the pre- 
sumption of law, that a bond or other specialty was executed upon a good 
consideration, cannot be rebutted by evidence (r) ; but, although the law 
also presumes, or intends, that a bill of exchange was accepted on a good 
consideration, that presumption may be rebutted by proof to the contrary. 

Artificial presumptions, made by the law itself, are not in general used as 


haps, arc more closely and usually com- 
bined, in legal experience, than is the fact 
of such recent possession of the property 
by the prisoner, with the fact that lie stole 
it;; yet this connection, although usual, is 
by no means necessury, as experience 
proves ; no artificial presumption can there- 
fore be founded on such a connection ; the 
law, it is true, recognizes it, and the Judge 
usually comments upon its nature and 
force ; but no artificial weight or import- 
ance is annexed to it, and the juries do not 
convict unless they are fully satisfied and 
convinced of the actual guilt of the pri- 
soner. Artificial presumptions, therefore, 
can never be safely established as a means 
of proof in a criminal case. To convict an 
innocent man is un act of positive injus- 
tice, which, according to one of the best 
and most humane principles of our law, 
cannot be expiated by the conviction of an 
hundred criminals, who might otherwise 
have escaped. 4 Conun. 352 ; 2 Hale, 289. 
From such presumptions the common law 
is justly most abhorrent; and happily our 
statute-book has not been disgraced by 
many violations of the humane principles of 
the common law in this respect. The abo- 
minable and sanguinary enactment of the 
statute of James the First (21 Jac. 1 , c. 27 ), 
which made the concealment of a bastard 
child by the mother, evidence that she mur- 
dered it, no longer exists. But it is imjiossi- 
ble, without a feeling of indignation, to re- 
collect that such a statute did exist as the 
law of this country for nearly two centuries ; 
the natural effect of which was to leave a 
court and jury no other alternative than 
either to violate their oaths, or to execute 
one for murder whom in their consciences 
they believed to be innocent. The enact- 


ment of the statute 45 Geo. 3, c. 89, s. fi, 
which makes the having a forged Bank note 
in possession, knowing it to he forged, with- 
out lawful excuse, felony, but which pro- 
vides also that proof of the excuse shall lie 
upon the person accused, is a law, which, 
whatever may be said for it on the score of 
necessity, is contrary to the humane spirit 
and just principles of the common law, and 
is liable to the objections which have been 
above adverted to, inasmuch as it raises au 
artificial presumption of guilt, which may 
or may uot consist with the real truth, and 
consequently in its technical and peremp- 
tory operation tends to convict the innocent 
as well as the guilty. 

(q) So according to the Roman law, 
“ Praesuraptio conjecture est ducta ab eo 
quod ut plurimum fit. Ea vel a Lege in- 
ducitur vel a Judice. Qusa ab ipsa lege 
indueitur vel ita comparata est ut proba- 
tionem contrarii baud admittat veluteadem 
possit elidi. Priorem doctores presumpti- 
onem juris adpellant. Quse a judice indu- 
citur conjecture prsesumptio hominis ad- 
peilari solet et semper admittit probationem 
contrarii quamvis si alicujus moment! sit 
probandi onere relevet.” Heineccius El. 
J.C., p. 4, s. 122, 3. Ff. Lib. 22, tit. 3. 

(r) Lowe v. Peers , 4 Burr. 2225; i. e. so 
long as the deed remains unimpeached ; a 
bond or other specialty may be directly 
impeached, on the ground of fraud; and then 
the consideration may become the subject 
of inquiry ; but whilst the legal existence 
of the deed stands admitted, the presump- 
tion of a good consideration is peremptory 
and absolute. After a verdict for the 
plaintiff, the Court will presume all thin gs 
necessary to support the declaration. P.C. 
Siveetapple y. Jesse, 5 B. & Ad. 27. 
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tales of evidence for the purpose of ascertaining doubted facts, but are, in Presump- 
effect, mere arbitrary rules of law, which, according to the policy of the tibusof lttw* 
law, operate in some instances conclusively* and which, in other instances 
again, where a peremptory and absolute operation would be attended with 
inconvenience, may be answered and rebutted. The connection between 
mere natural facts cannot be known but from actual observation and ex- 
perience ; but purely artificial relations, such as legal incidents and con- 
sequences, the mere creatures of positive law, may be indissolubly tied 
and connected together by the rules of law. A law, or rule of law, consists 
in nothing more than the connecting of certain consequences with parti- 
cular defined predicaments of fact. When, therefore, the law presumes or 
infers any fact to which a legal consequence is annexed, from any defined 
predicament of facts, the law in effect indirectly annexes to that predica- 
ment the legal consequence which belongs to the presumed fact(.v). 

Again ; in many instances presumptions of law are but primd facie infe- 
rences or intendments , made by the Courts, liable to be rebutted by proof 
to the contrary. Thus the law will intend, or imply, that the heir at law 
of an ancestor, who died seised of an estate, was in possession (t .) ; or where 
a fine has been levied, will imply that it has been levied with proclama- 
tions (m). Or that the examination of a prisoner, under a charge of felony, 
has been taken in writing ( x ), until the contrary of these facts be proved. 
Presumptions of this nature may be rebutted not only by evidence to the 
contrary, but also by contrary presumptions or intendments of law. Thus 
on an indictment for the non-repair of a road, the presumption that an 
award in relief of the defendants was duly made according to the direc- 
tions of an inclosure act, may be rebutted by proof of repairs subsequently 
done to the road by the defendants ( y ). But the presumption in favour of 
innocence is, it has been held, too strong to be overcome by an artificial 
intendment of law ( z ). 

Secondly , Presumptions of law and fact .—' These arc also artificial pre- oflaw and 
sumptions which are recognized and warranted by the law as the proper fact, 
inferences to be made by juries under particular circumstances. These 
also are founded partly upon principles of policy and convenience, and 
frequently in analogy to express rules of law ; and for this purpose a 
technical force and efficacy is given to the evidence which warrants such 
presumptions, beyond its mere natural tendency to convince the mind. 

Two incidents are essential to presumptions of this class : 1st, The inference 
cannot be made by the Court, but ought to be made by the jury. 2dly, 

The inference is never conclusive. 

Presumptions, therefore, of this kind are very closely allied to those 
artificial presumptions which are made by the law itself, but which are in 
their nature inconclusive, that is, to the preesumptiones juris of the Homan 
law (a). They are of a class intermediate between mere artificial presump- 


(s) Supra , 928, note (p). 

(*) Watkins on Descents, ch. 1, p. 38. 


_ (m) 3 Co. 86, b.; Watkins on Descents 
But if the intendment be rebutted, pro 
clamations must be proved, in order to ba 
a stranger. B. N. P. 229. The accept 
once of rent from a third person is not s 
ground for presuming a surrender. Cope ■ 
lana v. Watts and another , executors oj 
Gubbins, 1 Starkie’s C. 95. The non- 
production of books upon notice, merely 


entitles the opposite parties to give secon- 
dary evidence. It does not authorise the 
jury to speculate upon the probable con- 
tents. Cooper and another v. Gibbons , 
3 Camp. 0. 394. 

(x) Supra, tit. Admissions. 

(y) Inhabitants of Hasling field, 
2M. & 8.568. 

O) It- Twyning, 8 B. k A. 386; 
irfira, 686. 

(a) Supra, 930, note (g). 

3o2 
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Presmnp- tions made by the law itself, and mere natural presumptions, which are to 
andfact^ Remade exclusively by a jury. They may, therefore, not improperly be 
called mixed presumptions, or presumptions of law and fact , partaking of the 
nature of mere legal presumptions, in this respect, that they are artificial, 
and of the nature of mere natural presumptions, inasmuch as they must be 
made, not by the Court, but by a jury. The principle and origin of this class 

* of presumptions are usually not remote ; they are for the most part instru- 
ments in the hands of the Courts, by which positive statutes, or rules of 
law, are extended by analogy to cases which do not fall within their 
express legal operation, or by means of which effect is given to rules of 
evident policy and convenience, which cannot be applied directly ( b ). Thus 
a jury is required, or at least advised, by a Court, to infer a grant of an 
incorporeal hereditament after an adverse enjoyment for the space of 

* twenty years unanswered. This is done in analogy to the Statute of Limi- 
tations, 21 Jac. 1, for as an adverse possession of twenty years is sufficient 
to confer a title to the possession of the land itself, a fortiori , it ought to 
confer a right to an interest arising out of the land ; but the Statute of 
Limitations does not extend to this case, and therefore the benefit and con- 
venience of such a limitation is obtained indirectly, by thus raising an 
artificial presumption (c). Presumptions of this nature, which depend 
merely on acquiescence for a specific and definite period of time, of arbi- 
trary appointment, are most obviously artificial ; their operation may 
depend on the lapse of a few hours, more or less(d). 

So in the case of trover ; an unqualified refusal to deliver up the goods 
on demand made by the owner, does not fall within any definition of a 
conversion ; but inasmucli as the detention is attended with all the evils of 
a conversion to the owner, the law makes it, in its effects and consequences, 
equivalent to a conversion, by directing or advising the jury to infer a con- 
version from the facts of demand and refusal. 

Natural Thirdly , Natural presumptions, or presumptions of mere fact. — These 

P--P- depend upon their own natural force and efficacy in generating belief or 
conviction in the mind, as derived from those connections which are pointed 
out by experience (e) ; they are wholly independent of any artificial legal 
relations and connections, and differ from presumptions of mere law in this 
essential respect, that those depend upon, or rather are, a branch of the 
particular system of jurisprudence to which they belong; but mere natural 
presumptions are derived wholly by means of the common experience of 
mankind, from the course of nature, and the ordinary habits of society. 
Such presumptions are therefore wholly independent of the system of laws 
to be applied to the facts when established ; they remain the same in their 
nature and operation, whether the law of England, or the code of Justinian, 
is to decide upon the legal effect and quality of the facts when found. 

Many presumptions of this class are recognized by the law, and there- 
fore, in oue sense, may be termed legal presumptions, which still, unless 
some degree of technical force and weight be given them beyond their 

(ft) For instances of the latter descrip- 1370. Turner v. Crisp, 2 Str. 827. More- 

tion, vide supra, note ( 7 ;). land v. Bennett, Str. 652. Washington 

(r) The presumption that a bond has v, Brymer, Peake’s L. E. 29. 
been satisfied after the expiration of twenty (d) See the observations, supra, 927. 

years from the time when interest has been (e) These no doubt form the basis of 
paid, or other acknowledgment made of its numerous legal presumptions. It is to be 

existence, is built on the same principle, presumed that a party will adopt acts 

Vide supra, 270. 823. And see Searle v. done for his benefit. Bayly v. Culver - 

Lord Barrington, 2 Str. 82C ; 2 Ld. Bavin, well, 8 B. & C. 448. 
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mere natural operation, are properly to be ranked in this class. The Natural 
recent possession of stolen goods, on a trial, for larciny, is recognized by 
the law as affording a presumption of guilt ; and therefore, in one sense, 
is a presumption of law, but it is still, in effect, a mere natural presump- 
tion ; for although the circumstance may weigh greatly with a jury, it is 
to operate solely by its own natural force, for a jury are not to convict on 
this or on any other charge, unless they be actually convinced in their 
consciences of the truth of the fact. Such a presumption is therefore 
essentially different from the legal presumptions in fact lately adverted 
to, where the jury are to infer that a bond lias or has not been satisfied, as 
a few days or even hours, more or less, have elapsed, when the twenty 
years are expiring. 

Although it be the peculiar province of a jury to deal with presumptions 
of this description, and to make such inferences as their experience war- 
rants, yet in some instances, where particular facts are inseparably 
connected according to the usual course and order of nature, and the inter- 
position of a jury would be nugatory, the Courts themselves will draw the 
inference. Thus on a question of bastardy, where the child has been born 
within a few weeks after the access of the husband, the bastardy of the 
child will be inferred without the aid of a jury (/*). 

Presumptions of this nature are, as has already been observed, co-extensive 
with the experience of mankind ; there is in fact no relation whatsoever, 
whether natural or artificial, subject to human observation, which may not 
be proved, where such proof is material, in a court of justice, by the tes- 
timony of those who have had expeiience of that relation. 

A mere presumption, in the proper and technical sense of the word, is 
much more limited in its nature than presumptive or circumstantial evidence 
in general. A presumption, strictly speaking, results from a previously 
known and ascertained connexion between the presumed fact and the fact 
from which the inference is made, without the intervention of any act of 
reason in the individual instance ; on the other hand, circumstantial evi- 
dence, that is, indirect evidence to prove a fact, may depend wholly on a 
process of reasoning applied to the facts of the particular case, although 
the mind may never have experienced such a combination before. The in- 
stance put by Lord Coke ( g ), of what he terms a violent presumption, is, in 
reality, a case of indirect or circumstantial evidence, but not properly pre- 
sumption in the strict sense of the word, because the inference results from 
an act of reason, exercised upon the facts, and not upon any known and 
ascertained relations. The instance which he gives of a violent presump- 
tion is this : “ where a man is found suddenly dead in a room, and another 
is found running out of that room with a bloody sword in his hand.” It is 
plain that in such a case conviction is wrought by an exercise of the reason 
upon the circumstances, (however small the effort,) by which the mind, 
upon the slightest reflection, excludes all guilty agents hut one ; the ex- 
cluding force and nature of the circumstances generate conviction by nega- 
tiving, to the satisfaction of the mind, the agency of any, but one, indi- 
vidual. It is evident that a witness who had never seen such a transaction 
before would as readily come to the proper conclusion as one who had 
actually had experience of similar facts ; and consequently that reason, and 
not any previous experience of similar associations, supplies the inference. 

(g) Co. Litt. 0. 

3 0 3 


(/) JR. v. Luffe, 8 East, 103. 
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Natural Xn practice, however, it rarely happens that some natural presumption, 

tfons lmpP properly so called, does not co-operate with the exercise of reason on the 
particular circumstances to produce conviction. And on the other hand, 
those transactions which are the subject of judicial inquiry, and indeed all 
human dealings, present such an infinite variety of circumstances, that ex- 
perience alone, however essential and important as undoubtedly it is, in 
supplying inferences which tend to the general conclusion, can rarely 
simply and alone, without the aid of sound reason and discretion, exercised 
upon all the circumstances, warrant a conclusion. It follows, that further 
remarks on mere natural presumptions belong properly to the head of cir- 
cumstantial evidence ( h ). 

It seems to be a general rule, that wherever there is evidence on which a 
jury lias founded a. presumption according to the justice of the case, the 
Courts will not grant a new trial (/). In an action on a promissory note, 
given to the plaintiff by the defendant, in consideration of the plaintiff's 
marrying his daughter; the defence was that the marriage was not a legal 
one, the plaintiff having married the daughter when he was under age, and 
without the consent of his parents or guardian. It also appeared, that when 
the plaintiff came of age, the wife was lying on her death-bed, and that she 
died iri three weeks afterwards. The jury nevertheless presumed a subse- 
quent legal marriage, and the Court afterwards refused to set aside the 
verdict. Many of the presumptions which are recognized by the law are 
noticed under the particular subject of evidence to which they belong (4) ; 
it may, however, he proper to advert to some of the most general. 

Ofinno- The law of England, as well as the civil law, presumes against fraud, 

ccnec. “ odiosa et inhouesta non sunt in lege prepsumenda, et in facto quod in se 
habet et bonum, et malum, mugis de bono, quam de malo, presume rid urn 
est ”(/). Thus the law always presumes in favour of innocence, as that a 
man's character is good until the contrary appear, or that lie is innocent of 
an offence imputed to him till his guilt be proved. Where a woman married 
again within the space of twelve months after her husband liad left the 
country, the presumption of innocence was held to preponderate over the 
usual presumption of the continuance of life (w). 

(h) See Vol. I. ( ft ) See tit. Intention. — Prescbiiv 

(/) Wilkinson v. Payne , 4 T. R. 408. tjon. — Custom. 

Lord Kenyon, in tlmt. ease, said the rule (/) 1 0 Co. 60. The law always presumes 
was carried so far that he remembered an against the commission of crime ; and there- 
instanee of it bordering on the ridiculous; fore where a woman twelve months after 
where, in an action on the game laws, it her first husband was last heard of, mar- 
was suggested that the gun with which ried a second husband, and had children by 
the defendant, fired was not charged with him ; held, on appeal, that the sessions did 
shot, but that the bird might have died right in presuming, primd facie , that the 
in consequence of fright ; and the jury first husband was dead at the time of the 
having found for the defendant, the Court second marriage, and that it was incum- 
refused to grant a new trial. Sec also bent on the party objecting to the second 
Standcn v. St an den, cited 4 T. It. 409 ; mama go to give some proof that the first 
where a marriage was presumed, ulthough husband was then alive. R. v. Js. Glow? 
there was strong evidence to show that cestershire , 2 B. & A. 386. 
there had not Iwen time enough for a pul)- (m) R. v. Tivyning , 2 B. & A. 388. 
lication of banns three times. It may, And see Williams The East India Com- 
liowever, be very questionable whether pany y 3 East, 192 ; and R. v. Hawkins , 

such decisions are not only contrary to 10 East, 211, where tlic jury having found 

sound policy, but even positively misehie- that a candidate for a corporate office at 

vous. Do they not afford temptation to the time of election declared that he had 

juries, in hard cases, to trifle with the taken the sacrament within the. year, and 

sucred obligation of an oath? See Vol. J. the allegation not having been negatived 
/it New Trial. by the verdict, the Court held that it was 
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And in general, where a person is required to do an act, the omission to Prcsump- 
do which would be criminal, his performance of that act will be intended dons, 
until the contrary be shown (»). And, therefore, where a plaintiff alleged 
in his declaration that the defendants, who were the charterers of his ship, 
had put on board a very dangerous and combustible commodity (in conse- 
quence of which a loss happened), without giving due notice to the captain 
or other person employed in the navigation of the vessel, it was held to be 
incumbent on the plain till' to prove bis averment (o). But when an act, which 
in its nature is criminal, has once been proved, the law frequently infers 
malice, and requires exculpatory proof from the party. Tims in case of 
homicide, after proof that the prisoner killed the deceased, the law will pre- 
sume malice, until the prisoner justify or extenuate the act (p). So if a man 
bold a market, near to the legal market of another, and on the same day, the 
former will be intended to be a nuisance (ij). 

It is also a maxim of law, in principle nearly allied to the former, that Omnia rite 
u omnia pnesumuntur rite et solenniter esse acta donee probetur in contra- esse acta, 
rium.” Thus it will be presumed, that a man who has acted in a public 
office or situation, was duly appointed (r). 

Upon proof of title, every thing which is collateral to the title will bo 
intended without proof; for although the law requires exactness in the 


to he presumed that lie had so received the 
sucruiuciif. In J'otrcH v ADfbrrn. 3 M ils. 
355; 2 Bl. 851 ; upon hie. I rial of :m ac- 
tion for money hud and received, in order 
t<» try llio plaintiff’s right to a donative, it 
was held that H was unnecessary for him 
to prove at the trial, although celled upon 
to do so, that he had subscribed the ar- 
ticles of the church, in the presence of the 
ordinary, or publicly read flic •.ame, or 
that lie had subscribed ti e i-Y.c.MtrM ion of 
uniformity contained in iln* st.it 1 3 s\ 14 
Charles 2, e. 4. \:.d the i case of AJ unite v. 

flutter, I Roll. il. s:L ; was cited as a strong 
one. Monko Mied f- •: lit lies; the defen- 
dant pleaded I hat the plaintiff had not read 
the articles according to (ho statute, and 
the Court constrained the defendant to 
prove the negative ; and Coke said, that, if 
such a matter should conic 1 Tore him in 
evidence, he would presume, until the con- 
trary should be proved, that the plaintiff 
hud read the articles. And in Clayton’s 
Rep. Picas of Assize, fol. 48, 1030, where 
the plaintiff sued for tithes under the 
statute Edw. 0, it was held that the plain- 
tiff should not be put to prove admission, 
institution aud induction; and that if it 
was otherwise, the defendant might prove 
it. And in ejectment, by a rector or vicar, 
it is not necessary to prove that he was in 
orders, for, according to Lord Holt, having 
established his temporal title, his religious 
or political title was to he presumed {Dr. 
Hanker's Case, Comb. 202). Upon an in- 
formation against Lord Halifax for not de- 
livering up the rolls of the auditor of the 
Court, of Exchequer, the Court put the 
plaintiff on proof of the negative, for a person 
shall be presumed to execute his office till 
the contrary appears (B. N. V. 298 ; Via. 


Ah. tit. Hr i deuce). And in It. v. Coombs, 
Comb. 57. the defendant, having sworn an 
unintuitive for which an information was 
filed against him, the Court directed that 
the prosecutor should first give probable 
evidence of the negative, and that the de- 
fendant, should alter wards prove the af- 
firmative if he could. 

(//) 3 Hast, J92; and per Lord Ellen- 
horough. It. v. Inhabitants of Hnslimf- 
Jie.hi, 2 M . & S. 558. 

(n) Williams v. The East India Com- 
pany, 3 East, 192. 

(p) Post. 250; supra , 712. So the 
maxim of law is, i/ni samel osl mains , 
semper pnesum ittir esse mains in codcm 
fjenere. (>o. Car. 987. 

{(/) 2 Will. Sound. 175; F. N. B. 184; 
11 H. 4.5. 

(r) Supra , note (in). li. v. Verefst , 3 
Camp. 432. Where in an action by an 
attorney for costs incurred in the year 
1824 in a suit in the Common Pleas, the 
defendant proved that the plaintiff had not 
taken out any certificate in the year 1814 
or the four following years, and that ho 
had been admitted an attorney of the 
King’s Bench in the year 1792, but had 
not since been readmitted an attorney of 
that Court, but there was no proof that he 
had not been re-admitted an attorney in 
the Court of Common Pleas, it was held 
that the plaintiff’s acting as an attorney 
afforded prinia facic evidence that he was 
then an attorney of the Court of C, I\, and 
that it lay on the defendant to show that 
he was not an attorney of that Court when 
the business was done. Pearce v. Whale , 
5 B. & C. 38. Slid Bernn v. Williams , 
3 T. R. 035 ; supra, 24. 309. 
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derivation of a title, yet when that lias once been proved, all collateral cir- 
cumstances will be presumed in favour of right (a). 

If therefore a man declare upon a grant or feoffment, attornment will be 
intended (t) ; even although a deed be essential to such collateral matter 
ex imtitutione hominis , for this is but the private act of the parties, and is 
not allowed to control the judgment of the law, which intends all collateral 
matters (u). But it is otherwise, although the matter be but collateral, 
if a deed be essential to such collateral matter ex imtitutione legis (x). 

So where one who suffered a recovery, had power to do it, it will be pre- 
sumed that it was done with all the legal requisites ( y ). So it is always 
inferred that the records of a court of justice have been correctly made(z), 
that Judges and juries do nothing maliciously (a), and that the decisions of 
a Court of competent jurisdiction are well founded ( b ). The Court will not 
presume any fact to vitiate an order of removal ( c ). Upon the same prin- 
ciple, the Courts, after verdict, will presume that facts, without proof of 
which the verdict could not have been found, were proved, although they were 
not alleged (</); where an order of bastardy purports to have been made on 
the evidence of the mother, who is a married woman, and on other evidence, 
the Court, in support of the order, will intend that the other evidence was 
legal evidence (<?). So it will be presumed, till the contrary he shown, that 
a child horn in wedlock is legitimate, for the maxim of law is, “ Pater est 
quam rmptiae demonstrant ” ( f ) ; that the signatures in parish registers are 
those of the person whose duty it is to sign them ( g ) ; that a rate is equally 
made (//.). So on a return to a mandamus, which on the face of it is certain, 
the Court will not intend facts inconsistent, with it, but will intend in favour 
of the return and not against, it(i). So that an estate was sold as directed 
by a statute (k). 

But notwithstanding the general presumption, omnia rite esse acta, posi- 
tive proof may still be necessary if any counter presumption be raised by the 
circumstances. Thus where the inhabitants of Ilaslingfield, in defence of 
an indictment against them for not repairing a highway, gave in evidence an 
award by commissioners under an incloaure Act, made sixteen or seventeen 
years ago, by which they awarded that the highway was not within the 
parish, but it appeared that the defendants had repaired it ever since, it 


(.v) 0 Co. 38. 2. A compensation 
awarded by a jury for land taken for the 
purpose of highway, is presumed to include 
a compensation for the bur then of holding 
up the fences. Per Grose, J., J£. v. Llan - 
dillo, 2 T. R. 232. 

(t.) Ibid, and Cro. Eliz. 401. 

(u) 6 Co. 38; Bac. Ab. JEr. (539. 

(or) Ibid. 

(?/) 2 Saund. 42, (7) ; infra , tit. Re- 
covery. 

(c) Read v. Jackson , 1 East, 355. 

(a) Per Eyre, B. 1 T. R. 503. 

(b) Supra, Yol. I. tit. J udgment. Res 
judicata pro veritate accipitur, L. 207, ff. 
de re g. jur. A parish certificate, of 
the date 1748, was signed only by two 
churchwardens and two overseers, it ap- 
pearing from entries in visitation books 
long before and long after, down to the 
present time, that four churchwardens had 


always been regularly chosen, although in 
12 instances, between 1C83 and 1829, less 
than four had been sworn in ; the visitation 
books for 1747 were lost; and the session 
having refused to presume a new and valid 
appointment, of two only for the year of 
the date of the certificate, the Court con- 
firmed their decision. R. v. Upton Gray, 
10 B. & C. 807. 

(c) B . v. Stockton , 5 B. & Ad. 546. 

(d) Spurs v. Parker , 1 T. R. 141. B. 
v. Twyning , 2 B. & A. 386. 

(c) B. v. JDedall , Andr. 8. 

(/) Supra , tit. Bastardy. 

iff) Taylor v. Cooke, 8 Price, 653. 

(A) See tit. Rate. 

(i) Per Buller, Doug. 159. See further 
as to presumptions in favour of legality, 
Van Omeron v. Patrick, 1 Camp. 44. 

(k) Poe v. Evans, 1 Cr. & M. 450. 
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was held that the usage raised a presumption that proper notices had not 
been given according to the Act (l). 

Some of the most important presumptions, founded on lapse of time and 
length of enjoyment, have already been considered ( m ). Where the existence 
of a particular subject-matter or relation has once been proved, its con- 
tinuance is presumed till proof be given to the contrary, or till a different 
presumption be afforded by the very nature of the subject-matter (w). Thus 
it is to be presumed, within certain limits, that a person once proved to 
have existed still exists ( 0 ). This presumption, it has been seen, ceases at 
the expiration of seven years from the time w hen the person was last known 
to be living (/>). So where two or more have been proved to bo partners, 
it is to be presumed that the partnership afterwards subsists, unless the 
contrary be shown (q). Upon an indictment for a libel against Lord St. 
Vincent, as first lord of the admiralty, after proof of his appointment by 
patent jirevious to the publishing of the libel, it was held to be evidence 
that he was so at the time of publication, and that proof of the determina- 
tion of the appointment lay on the defendant (r). 

Where a party holds over after the determination of a lease, an agreement 
is presumed, to hold on the same terms, so far as they are applicable («). 

Most important presumptions ore derivable from the conduct of parties, 
as well in civil as criminal proceedings. If circumstances induce a strong 
suspicion of guilt, and where the accused might, if he were innocent, explain 
those circumstances consistently w ith his own innocence, and yet does not 
offer such explanation, a strong natural presumption arises that he is guilty. 
And in general, where a party has the means in his power of rebutting and 
explaining the evidence adduced against him, if it does not tend to the truth, 
the omission to do so furnishes a forcible inference against him. 

Presumptions from a man’s conduct operate, as has been seen, in the 
nature of admissions ; for, as against himself, it is to be presumed that a 
man’s actions and representations correspond with the truth (/). These are 
in all cases evidence of the fact; and where the party lias induced another 
to act on the faith of such representations, and where he cannot show the 
contrary, without being guilty of a breach of good faith and common honesty, 
such representations are usually not barely evidence of the fact, but are 
absolutely conclusive ( u ). 

Numerous and most important presumptions are founded merely on the 
common and ordinary experience of mankind ; as that a man will not pay 
a debt which is not due (#) ; or acknowledge the existence of a debt to 
which he is not liable. That every man contemplates and intends the 
natural consequence of his act (y). 


(l) JR. v. Inhabitants of Haslinafield, 
2M.&S. 558. 

(w) Supra , tit. Prescription. 

( n) See Lord Ellenborough’s observations 
in Doe v. Palmer , 16 East, 55. 

(o) 2 Roll. Rep. 461. 

(p) Supra , 865; and see the stat. 19 
2, c. 6, as to lessees for lives, and the 

stat. 6 Anne, c. 18. 

(?) Supra, tit. Partners. 

(r) JR. v. Budd, 5 Esp. C. 230. R. v. 
Tanner, 1 Esp. C. 304. 

M Digby v. Atkinson, 4 Camp. 475. 


Doe v. Ward, 1 H. B. 97. Roberts v. 
Hayward, 3 C. & P. 432. 

(£) Supra, tit. Admissions. 

(m) Supra , 31. If A . rent lands of B., 
the incumbent of a living, and pay him 
rent, he cannot show, in defence of an action 
for use and occupation, that the presentation 
was simoniacol. Cooke v.Loxley, 5T. R. 4. 

( x ) “ Presumptionem pro eo esse qni 
accepit, nemo dubitat, qui enim solvit nun- 
quain ita resupinus est ut facile suas pecu- 
nias jactet et indebitas effundat.” L. 25, 
ff. de probat. 

(y) Supra, tit. Intention.— Malice. 
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Many again are derived from the course and habit of dealing in a parti- 
cular trade or business ; as that the parties intended to contract according 
to the usual course of dealing ( z ). 

It would, however, be a vain endeavour to attempt to specify the nume- 
rous presumptions with wh^ch the knowledge of a jury, conversant in the 
common affairs and course of dealing in society, necessarily supplies them ; 
it is obvious that such presumptions are co-extensivc with the common 
experience and observation of mankind (a). 

PRINCIPLE. 

When the Court have discovered a principle, they will apply it, notwith- 
standing a previous misapplication ( b ). 

PRIVILEGE OF COPYRIGHT, &c.(c). 

The proofs in an action for an injury by pirating the book or invention of 
the plaintiff depend of cotiTse upon the issues joined (d) ; from the nature 


(z) Supra , tit. Custom. 

(a) For other observations connected 
with tlie subject, see Vol. I. and Ind. tit. 
Pkjjsumi’TION. Although the owner is 
liable to the master for money actually 
laid out for the benefit of the ship, yet 
lie is not liable to a stranger for money 
advanced, unless it be expressly advanced 
for that purpose. Thacker v. M votes, 2 
2 M. & M. 79. The declarations of a shop 
man arc not evidence against his em- 
ployer, unless made in the course of his 
employer’s business. Garth v. Howard , 
8 Bing. 451. But in an action for freight 
by the master, the. declarations of the 
owner were admitted as evidence for the 
defendant. Smith v. Lyon , 3 Campb. 
405; Ellenborougli, C. J. 1813. 

(ft) Per Lord Eldon, C. J., in Broivti - 
ing v. Wright, 2 B. & P. 24 ■ and see 7 
T. It. 148. 

(c) As to the copyright of bookB and 
music, see the stut. 8 Ann. c. 19; 41 G. 
3, c. 107; 54 G. 3, c. 156:—] 2 G. 2, c. 
36, as to the importation of books re- 
printed abroad, composed or written or 
printed in Great Britain: — 41 G. 3, c. 
107, s. 7, as to the copyright in books in 
the English and Scotch universities. The 
statutes 8 Ann. c. 10, and 54 G. 3, c. 107, 
relate only to works published in this 
kingdom ; if an author publish abroad, 
aud does not use due diligence in publish- 
ing here, another may publish. Clementi 
v. Walter, 2 B. & C. 861 ; 4 D. & R. 607. 
A single sheet or page of music is a hook 
within the meaning of the Acts. de- 
menti v. Golding, 11 East, 244. White 
v. Geroch , 2 B. & A. 298. Storace v. 
Longman , 2 Camp. 27. So of the words 
of a song applied to an old tune. Hime 
v. Dale , 2 Comp. 29 ; 11 East, 244. But 
there can be no copyright in a work of 
an illegal or immoral tendency. Stock- 
dale v. Omohyn, 5 B. & C. 173; 2 Swan. 
413. Hime v. Dale, 2 Camp. 29; 11 
Eust, 244 ; 7 Ves, L The first publisher 


may sue a stranger, though lie has impro- 
perly obtained a copy of the work in the 
first instance. Cary v. Kearsley , 4 Esp. 
C. 168. A party may acquire a copyright 
in additions to another work. Cary v. 
Longman , 3 Esp. C. 273. By stilt. 8 
Ann. c. 19, s. 11, if the author be living 
at the expiration of 14 years, his copy- 
right shall extend to another 14 years. It 
scorns that an assignment during the first 
14, would carry the contingent interest; 
sen 2 Stark ic’s C. 285 ; 7 T. R. 625. By 
the stut. 54 G. 3, c. 156, s. 4, the right is 
extended to 28 years from the time of 
publishing, and for term of life, if the au- 
thor he living at the end of 28 years. 
See Broolie v. Clarke, 1 B. & A. 396. 
The words of the Act are prospective, and 
do not revest a right where 28 years had 
previously expired. Ib. See further, 2 
Bl. Comm. 407 ; 4 Burr. 2408. Chitty 
on the Stut. tit. Copyright, Infra, note 
(/). The Acts protecting prints do not 
upply to such as are executed abroad, 
though published here. Page v. 2 'own- 
sen d, 5 Sim. 395. But the assignee of the 
copyright of a foreign musical composi- 
tion is protected, and so is a foreigner 
residing and publishing in this country. 
D’Almairie v. Boosey, 1 Young, 288. As 
to publication of lectures, see 5 & 6 W. 4, 
c. 05. See as to amendments of the pa- 
tent, 5 & 6 W. 4, c. 83. 

(d) See tit. Case. Rules. In an 
actiou for infringing the plaintiff’s patent 
for certain improvements in a carriage, 
the defendant having pleaded, 1st, the 
general issue; 2dly, that the improve- 
ments were not new ; 3dly, that the plain- 
tiff was not the first inventor; it was held 
that it could not be objected on these 
pleas, that the patent was illegal as a 
monopoly, and that it was sufficient to 
maintain the action to show an imitation 
by the defendant of part only of the plain-, 
tiff’s improvements. Gillett v. Wilhy, 9 
C. & P. 334. It was also held that the 
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of the case, these usually throw it on the plaintiff to prove his interest, as 
aut or, inventor, or assignee of the book, &c., in respect of which the injury 
is alleged. 

In an action for pirating a book, under the st. 54 G. 3, c. 156, it is not 
necessary to show that the plaintiff had previofiWy printed the workj and 

he does not lose his copyright by having sold the manuscript before it was 
printed (<?). 

In an action for infringing a patent (/), containing a proviso that the 


plaintiff was entitled to the Judged cer- 
tificate, under the st. 6 & 6 W. 4, c. 83, 
s. 3. Ib. In case for infringing a patent, 

pica, inter alia , that the improvements, or 
some of them, were in use long before, 
held, that under 5 & 6 \V. 4, c. 83, s. 4, 
it was intended that the defendant, should 
give an honest statement of the objections 
on which he meant to rely, and that he 
must state with precision what they are • 
and where they were as general as the 
plea, a rule absolute was granted for fur- 
ther and better particulars. Fisher v. J)e- 
JJernch, 4 Bing. N. C. 706: 6 Sc. 587; 
and 6 Bowl. 730. 

(?) White v. Geroch, 2 B. & A. 298. 

(f) The consideration which a paten- 
tee gives for his monopoly, is the benefit 
which the public are to derive from his 
invention after his patent is expired ■ 
which benefit is secured to them by a 
specification. Turner v. Winter , I T. 11. 
602. A specification must he gi« *m in 
clear and unequivocal terms. If there be 
any unnecessary ambiguity in the specifi- 
cation, so that a rnan of science could 
not produce the thing intended without 
trying experiments, or anything which 
tends to mislead the public, as if lie makes 
the articles with cheaper materials than 
those which he has enumerated, although 
the latter will answer equally well, the 
patent is void. Turner v. Winter, ] T. 
R. (502. No merely philosophical or ab- 
stract principle can answer to the words 
of the st. 21 J. 1, c . 3, or be the subject of 
a patent. Rex v. Wheelei', 2 B. & A. 345. 
Patent for “a new or improved method 
of drying and preparing malt.” In the 
specification it was stated, that the in- 
vention consisted in exposing malt pre- 
viously made to a very high degree of 
heat, but it did not describe any new 
machine invented for that purpose, nor 
the state, whether moist or dry, in which 
the malt was originally to be taken, for 
the purpose of being subjected to the pro- 
n ° r the utmost degree of heat which 
might be safely used, nor the length of 
b ?. e ™P 1 °y ed > nor the exact crite- 
Xn^J. CU U m>eht ta kn °™> when 
was “““Pushed. Held, that 
W “ ymd > inasmuch a», let, the 
speeUBcaUeu was not sufficiently precise ; 

***““ a PP eare <i be 
t fl ng froln thttt mentioned 
in the spccihcatwn. Held, also, that as 


the word malt was here not to be taken 
in its usual sense, viz. of an article used 
in the brewing only, but in the colouring 
of beer, it was necessary to have stated 
in the patent the purpose to which the 
prepared mult was to be applied, and to 
have said, that it was obtained for a new 
method of drying and preparing malt to 
be used in the colouring of beer. Rex 
v. Wheeler , 2 1). & A. 345. A patent is 
void, if the specification omit an ingre- 
dient used by the inventor for expediting 
the process. Wood and others v. Zimmer 
and others, Holt, 58; Gibbs, C. J. 1815. 
Or if the article lias been publicly sold 
by the inventor before lie obtained bis 
patent. Ibid. The patent must not be 
more extensive than the invention. If, 
therefore, the invention consist in an ad- 
dition or improvement only, and the pa- 
tent be for the whole machine or manu- 
facture, it is void. Rex v. Else , H East, 
109, n. If a patent is obtained for making 
several things by one process, and the 
process fails in producing any one, the 
patent is void. The consideration of the 
patentee’s exclusive right was the pro- 
ducing the several things specified, and 
the whole of them; anil a part of that 
consideration has failed, and with it his 
right. Turner v. Winter , 1 T. R. 602. 
Where the representation of the party, 
stated in a former patent, was of a machine 
for making paper of certain width and 
length, and from the evidence it appeared 
that the party was not possessed of any 
machine capable of making it of the width 
stated, though at a later period he had 
invented such a method as applied to the 
machine would effect it, and which was 
properly set forth in the subsequent grant ; 
held that the objection to the first grant 
was fatal. Bloxam v. JElsee, 6 B. & C. 
169. Where a patent is obtained for an 
improvement, a specification not distin- 
guishing what is new from what is old, 
is bad. Maefarlane v. Price , 1 Starkie’s 
C. 199. Ellenborough, C. J. 1816. But 
see Harmer v. Playne , II East, 101. 
JBovillc y. Moore , 2 Marshall, 211. A 
patent u for an improved method of light- 
ing cities towns, and villages,” is too ge- 
neral, where, from the specification, it 
appears that the invention consists merely 
in the improvement of an old street lamp. 
Lord Cochrane v. Smethurst, I Starkie’s 
C. 208. Le Blanc, J. 1815. And al- 


Proof of 
interest. 


Patent. 

Specifica- 

tion. 



Piracy of 
patent 


Print. 


Assign- 

ment. 


MO PRIVILEGE OP COPYRIGHT, &C. 

specification must be enrolled within an appointed time, the fact must be 
proved accordingly. A proviso that a specification shall be enrolled within 
one calendar month next after the date, which is the 10th May, is satisfied 
by an enrolment on the 10th of June ( g ). 

Where a witness was caged to prove a machine not new, a drawing of one 
the witness had before constructed was put into his hand and objected to ; 
held, that he might look at it, and be asked if he had such a recollection of 
the machine made by him, as to say it was a correct drawing of it (A). 

In an action under the st. 17 G.3, c. 47, for pirating a print, it is sufficient 
to produce a print struck from the original plate, without producing the plate 
itself (i). An allegation that the plaintiff is the true and legal proprietor, is 
satisfied by evidence of an assignment from the original owner ( k ). But as an 
assignment of a copyright must be in writing, it is not sufficient for the plain- 
tiff, in an action under the stat. 8 Anne, c. 19, to prove a parol agreement 
between himself and the author, according to which the plaintiff is to enjoy 
the exclusive publication in England (/). But a declaration by the plaintiff 
that he has parted with all his copyright, is evidence, as against him, that 
he has parted with it by legal and competent means (m). But the mere 


though an inventor introduce a new, or 
extend an old principle, yet if his speci- 
fication he limited to the old principle, 
the patent is void. B. v. Cutler , 1 Starkie’s 
C. 854. EllenlK) rough, C. J. If a patent 
he taken out for new machinery, and also 
for improved machinery, and the latter 
he not new, the whole is void. Kay v. 
Marshall , 5 Bing. N. C. 492. Where a 
patent is granted for improvements in a 
machine, for which a former patent had 
hcen granted, and whereof a specification 
had been enrolled, “so as a specification 
particularly describing and ascertaining 
the nature of the said invention, and in 
wliat manner the same was to be per- 
formed, should be enrolled a general 
specification describing the whole machine 
is sufficient. Uamier v. Playne, 11 East, 
101. A patent was granted to A. B. for 
a new invented method of using an old 
engine in a more beneficial manner than 
was before known. The specification stated, 
that the method consisted of certain prin- 
ciples, and described the method of ap- 
plying those principles to the purposes 
of the invention; and an act of parlia- 
ment reciting the patent to have been for 
the making and vending certain engines 
by him invented, extended to A. B. for a 
longer term than fourteen years the pri- 
vilege of making, constructing and selling 
the said engines : held, that the invention 
was the subject of a patent, and that the 
patentee’s right under the patent and act 
of parliament was valid. Homhlower v. 
Boulton , 8 T. R. 95. In Boulton v. Bully 
2 H. B. 463, the Court were divided upon 
the point. See Lofft, 395. Where a per- 
son obtains a patent for a machine con- 
sisting of an entirely new combination of 
parts, though all the parts may have been 
used separately in former machines, the 


specification is correct in setting out the 
whole as the invention of the patentee. 
But if a combination of a certain number 
of those parts has previously existed up 
to a certain point, in former machines, the 
patentee merely adding other combinations, 
the specification should only state such 
improvements, though the effect produced 
be different throughout. Bovill v. Moore, 

2 Marshall, 211. 

(f/) Watson v. Pears, 2 Camp. 294. 
And sec Thomas v. Tophum, Dyer, 218 ; 
Moore, 40. Clayton 7 s Case, 2 Co. 1, b. 

( li ) JR. v. Hadden, 2 C. & P. 184. 

(/,) Thomson v. Symonds, 5 T. 11. 41. 

(k) Ibid, and see Sayer v. l)icey, 3 
Wils. GO. The stat. 17 Geo. 3, c. 57, is 
confined to prints struck off from en- 
gravings printed from other engravings, 
and does not extend to prints wrongfully 
struck off by the engraver from the ori- 
ginal owner’s plate. Murray v. Heath, 
1 B. & Ad. 805. 

(l) Power v. Walker, 4 Camp. 8 ; and 

3 M. & S. 7. dementi v. Walker , 2 B. & 
C. 866. Qu. whether two witnesses are 
necessary. Chitty on Stat. tit. Copyright . 
Evidence that the plaintiff acquiesced in 
a publication by the defendant six years 
ago, does not prove a transfer. Latour v. 
Bland, 2 Starkie’s C. 382. But qu. 
whether an admission of an assignment 
would be sufficient. Ibid, and see Moore v. 
Walker , 4 Camp. 9. If one assigns in writ- 
ing a copyright sold to him by the author, 
an original assignment will be presumed 
till the contrary be shown, Morris v. 
Kelly , 4 J. & W. 481. See further Cum- 
berland v. Plumber, 1 Ad. & Ell. 680: 
and st. 3 & 4 W. 4, c. 15. 

(w) Moore v. Walker , 4 Camp. 9, n. 
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fact, that for many years before the action the defendant had published the Assign- 
work with the knowledge and acquiescence of the plaintiff, is merely evi- ment 
dence that the defendant had at that time authority to publish, but is no 
evidence of an actual transfer by the plaintiff to the defendant (ft). 

A party who publishes a book or print with trying variations (o), in order Variance, 
to evade the penalties of piracy, is liable to the author ( p ). Otherwise 
where the work, by the publication of which the right of the author is alleged 
to have been invaded, is in substance a new work, although use may have 
been made of the original, or even part of it incorporated in the new work(v). 

It is no piracy of an engraving to take another from the original picture (r). 

An action on the case, or bill for an injunction, may be maintained with- 
out proof of any entry at Stationers’-hall ; but such an entry is essential in 
order to support an action for a penalty (s). Two or more penalties may 
be recovered in respect of distinct sales of copies on the same day ( t ). 

In an action under the stat. 8 G. 2, c. 13, s. 1, to recover a penalty for Piracy of 
pirating an engraving, it must appear that the date and name of the author engraving, 
were engraved, in order to entitle him to a penalty (w). 

The grant of an exclusive license to use a patent amounts to no more 
than a common license, and will not invalidate the patent, although vested 
in twelve persons, and although the district included in the license be 
co-extensive with that of the patent ( x ). 


QUARE IMPEDIT. 

In the proceeding by Quare Impedit ( y), issue is usually taken on a 


(n) Latour v. Bland, 2 StarkieV C. 382. 
It was also held, that proof that the plain- 
tiff had ten years ago given a receipt to the 
defendant for a sum of money, as the con- 
sideration for the transfer of the copyright, 
was not evidence of a transfer ; sed guarc. 

(o) The publishing of Lhc airs o*’ an opera 
under the form of quadrille airs, is piracy, 
j D’ Alma me v. Boosey , 1 Young, 288. 

(p) West v. Francis, 5 B. &c A. 737 ; 
in an action for pirating a print. For in 
common parlance, there may he a copy of 
a print, notwithstanding minute variations 
from the original. 

(9) It is lawful to incorporate in a new 
work, part of an original work, provided it 
be not made a pretext for stealing the 
original. Cary v. Kearsley , 4 Esp. C. 1C8. 
Boworth v. Wilkes, 1 Camp. 94. Secus, 
if so much be copied as to supply a sub- 
stitute for the original work. Ibid. It is 
said that a fair and honk fide abridgment is 
not an infringement of the copyright. Lofft, 
775 ; 1 Bro. 451 ; 2 Atk. 141 ; 4 Esp. C. 
168 ; Chitty on the Stat, tit. Copyright 3 
1 East, 361. So the performance of a 
dramatic work on the stage, is not a pub- 
lication within the statute. Colman v. 
Wathen, 5 T. R. 245. Murray v. Elliston , 
5 B. & A. 657. And where unwritten lec- 
tures in surgery were delivered, it was held 
that they might be published, as the plain- 
tiff was not the author of any booh Aber- 
nethy’s Case . Secus, in the case of a ma- 
nuscript play performed on the public 


stage. Macklin v. Richardson, Ambl. 
694. Morris v. Kelly, 1 J. & \V. 481 ; 
2 Camp. 27 ; 5 B. & A. 660. 

(r) Be Berenger v. Wheble , 2 Starkic’s 
C. 548. Secus, if the second be a servile 
imitation of the first engraving. Trusler 
v. Murray , 1 East, 363, n. 

(.v) See the stat. 8 Ann., c. 19, s. 2. As 
to an injunction in Chancery for the pro- 
tection of a copyright, see 1 Madd. Ch. 
149. 

(t) Brooke . Milliken, 3 T. R. 509. 
Under the stat. wuich prohibits the selling 
of books printed here, and reprinted abroad 
(12 Geo. 2, c. 36; 41 Geo. 3, c. 107; 
54 Geo. 3, c. 156), it is immaterial whether 
the author’s copyright is extinct or not, the 
statute having been passed for the purpose 
of encouraging printing In this country. 
Chitty on the Stat. tit. Copyright ; 2 BI. 
Comm, by Christian, 417. 

(u) Sayer v. Bicey, 3 Wils. 60. Thomp- 
son v. Symonds , 5 T. R. 41. Secus, as it 
seems, in action on the case. Per Ld. Hard- 
wicke, Blackwa.ll v. Harper, 2 Atk. 92. 
And see Boworth v. Wilkes , l,Camp. 94. 
Beckford v. Hood, 7 T. R. 620. Mac- 
murdo v. Smith , 7 T. R. 691 . 

(ar) Protkcro v. May, 5 M. & W. 675. 
(y) By the common law, there were three 
writs for the church itself ; viz. Right of 
Advowson, Quare Impedit, and Assize of 
Darrein Presentment. 2 Inst, 857. The 
writ of quare impedit lied* by him who, 
being in possession of an advowson, is dis- 
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traverse of some fact essential to the plaintiff's title, as alleged in the 
declaration (, z ). 

Where the title is put in issue, the plaintiff must prove at least one pre- 
sentation by himself, or those from whom he derives his title, and the 
institution and induction of the clerk so presented. 

If it be probable that tbe defendant means to give evidence to show a 
title in himself, it becomes a matter of prudence to prove the exercise of the 
right of presentation in as many instances as possible. 

Where the presentation has been made in writing, tbe document should 
be produced and proved ; but as a presentation by parol is sufficient in law, 
such presentation may be proved by parol ( a ). 

Where a blank was loft in tlie bishop’s register-book of presentations for 
tlie name of tlie patron, it was held that the omission might be supplied by 
parol ( b ). 

The letters of institution should also be produced and proved. Where 
they have been lost, the bishop’s register is evidence (c). 

The induction under the bishop’s mandate may be proved by any witness 
who was present, at the time. 

PrimA facie, the right of nominating a curate is in the vicar; or if there 
be no vicar, but a mere perpetual curate, then in the lay rector (d). 


turbed in his presentation. 2 Inst.. 330 ; 
Coin. Dig. Quare Imped'd , 1). If the 
right of nomination he in A., and that of 
presentation in B., quare imped'd lies by 

A. for disturbing his right, either against 

B. before presentation, or against the in- 
cumbent after. It. v. The Marquis of Staf- 
ford, 3 T. It. 040. A defendant obtaining 
judgment on demurrer in quare imped'd , 
is not entitled to costs. Thralc v. Bishop 
of London, 1 II. B. 530. 

(z) In quare imped'd there is no general 
issue. Read v. Brookmm, 3 T. It. 158. 
Windsor v. Bishop of Carlisle, 3 Bing. 
404. An allegation that tlie right to ap- 
point a curate is in the plaintiffs as owners 
of messuages, fitc. charged annually with 
the repairs of the chapel, is not sustained 
by proof that such repairs are paid out of 
the poor’s rates. Shepherd v. Bishop of 
Chester, 0 Bing. 433. In quare imped'd, 
under a parcener entitled to present to a 
(fourth) turn, it is sufficient to show the 
seisin in and presentation by the party under 
whom the plaintiff claims, and it is not neces- 
sary to show that the presentations on other 
turns were made by persons having right 
to make them ; the party is not supposed 
to have knowledge of their title. The de- 
claration showing that particular persons 
presented ou particular turns, the Court 
will not presume that such presentations 
were by usurpation; but if they were so, 
it is for the defendant to prove the usurpa- 
tion. A conveyance was made in 1702 of 
a fourth part of the advowsou, the turn of 
presentation not being to take effect until 
after the death of the then incumbent, and 
of the two next prior turns ; held that the 
consideration of such conveyance being of 
“ 20$., and of services performed, and of 


other good and valuable causes and con- 
siderations,” was not to be deemed a volun- 
tary conveyance on the face of it, and 
fraudulent in law, the jury having nega- 
tived fraud in fact. Gully v. The Bishop of 
Exeter, 10 B. & C. 384, affirming the judg- 
ment in C. I*. The plaintiffs in error 
claiming the right of presentation to the 
vicarage of K., in order to show a seisin in 
the party under whom they claimed, read 
an entry from the visitation hook of the 
diocese, from which it appeared that H. C. 
“ admissus fuit ad. iuserviendum curie 
aniniaruin,” in the church of K., by the 
then bishop, and from a long list of other 
entries curates were found always to he 
admitted only, whilst vicars were described 
as “admitted and instituted held, that 
the Judges (at bar) before whom the cause 
was tried, did wrong in taking tlie con- 
struction of the entry out of the hands of 
tlie jury, and that their direction to the 
jury, “ that such entry as to the admission 
of H. C. was in legal construction to be 
taken to mean that H . C. had been ad- 
mitted and instituted to the vicarage of K . 
on a presentation by some other person to 
the bishop, and that the only question for 
the jury was, by whom was the presenta- 
tion made,” was improper, and that the 
Court of Error had properly directed a 
venire de novo . Cooke v. Elphin, Bishop 
of, 1 Dow. fit C. 247. 

(а) Bishop of Meath v. Lord Belfeld, 
1 Wils. 213 ; supra, tit. Parol E vidence. 

(б) Ibid. 

(c) As to the form and effect of institu- 
tion, sec Burn’s Ecc. Law, tit. Benefice, V. 

(d) Duke of Portlands Case , 1 Hagg. 

C. C. C. 157. Where a chapel of ease has 
been erected within time of legal memory, 
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An allegation of a custom in parishioners to elect a curate, is not sup- Perpetual 
ported by proof of such a custom in parishioners paying church-rates (e). curacy. 
And no ecclesiastical custom, which though ancient is not immemorial, will 
deprive a rector of his common-law right to appoint his curate (f). 

If the defendant plead only the general issue, i. c. that he did not dis- Nc dis- 
turb, &c. the title does not come in question ; the plaintiff either has judg- turba. 
inent, or proceeds for damages for the disturbance : in that case he must 
prove the presentation, the bishop’s refusal, and the institution or presenta- 
tion of the other clerk ( g ). 

Where issue is taken upon the avoidance, the fact of avoidance is alone Avoidance, 
material ; and a variance as to the manner of the avoidance is unimportant. 

Proof of an avoidance by taking another living without a dispensa- 
tion (A), or by privation, is sufficient, although an avoidance by death be 
alleged ({). 


the incumbent of the parish church, in the 
absence of a special agreement to the con- 
trary, to which the parson, patron and or- 
dinary are parties, is entitled to the nomi- 
nation of the minister. Farnmorth v. The 
Bishop of Chester , 4 B. & C. 555. Ancient 
appropriations were either plmo et utroque 
jure , or piano jure turn in spiritualilms 
quam in temporal thus, or piano jure in 
temporalibus, where temporal interests 
only were conveyed. Tile stat. 15 Rich. 2, 
v. fi, and 4 Hen. 4, c. 12, required that, 
vicarages should he regularly endowed ; 
vicarages then became vicarages with cum 
of souls, and the monks held in propria - 
intent as a lay lee. (libs. Co. 171'?. Mnl- 
lett v. Trigg , 1 Vern. 42. Still after this, 
the monks (according to Sir Win. Scott, 
1 Jlagg. Cas. Consist. C. 105) were too 
cunning for the law, and obtained appro- 
priations annexed to their tables, ns before, 
under the plea of poverty. Thus utdones 
ad mensam were always presumed in law 
to be in utroque jure ; there was a per- 
petual pleriarty, and the canon de supple n- 
tlA negligentia , which gives the right of 
presentation on lapse, did not apply to such 
appropriations. The monks became as it 
were immortal incumbents, having the 
cure of souls remaining in them, and the 
minister a mere stipendiary. From this 
root sprung the peculiar kind of appro- 
priation without a vicarage endowed, and 
this is the origin of stipendiary tenures, in 
which the impropriator is bound to provide 
divine service. Since that time, the sta- 
tutes of Dissolution enact that benefices 
of every description should he held as they 
had been held by the dissolved religious 
houses ; a grantee who had obtained what 
was before held ad mensam plena et utroque 
jure t would have the complete incumbency 
as intitulatus and beneficiary. If such an 
impropriator took orders, he might perform 
the duties himself without institution, only 
taking the oaths imposed by the later 
statutes, and it could only be the circum- 
stance of his not being in orders which 
would prevent him from exercising his 
ecclesiastical rights in full form as the 


monks did before ; but it was not so in 
ordinary impropriations, because the vicar 
holds by something extrinsic of the im- 
propriator. In the presumption of the 
canon law, the monks wort; held to be 
impropriators in the ordinary and common 
way ; and this presumption is more strongly 
fortified in the law of England by the Sta- 
tute of Impropriations. The presumptions 
of law are, that a benefice, though impro- 
priate, is not impropriated plena et utroque 
jure ; and if so, that there is an endowed 
minister to whom the euro animarum be- 
longs. It is true, that where a parson 
claims tithes as vicar, he must show his 
endowment to show of what he is endowed, 
but iu him the cure of souls entirely re- 
sides; but it is clear that one who claims 
us lay rector does not show the cure of 
souls to be in him, and the. presumption of 
law is against him. See the able judgment 
of Sir Win. Scott, in the case of the Unite 
of Portland v. Bingham (1 Iiagg. (his. 
C. C. 157), in which it was held, oil the 
above grounds, that a license to preach in 
a chapel within the parish of St. Mary-le- 
bone could not he impeached by the lay 
rector of the parish in a civil suit. 

(e) A rnold v. Bishop of Bath and 
Wells, 5 Biug. 310, 

(/) 

(g) See Peake’s Ev. 438, 5th edit. 

(h) By the stat. 21 Hen. 8, c. 13, s. !>, 
if any person having one benefice with cure 
of souls, of the yearly value of 8/., accept 
and take, any other with cure of souls, and 
be instituted and inducted in possession of 
the same, the first benefice shall be ad- 
judged void. If the benefice he under HI, 
a year, the first is void by the canon law. 
Burn’s Ecc. Law, tit. Avoidance . And 
the patron may take notice and present. 
But no lapse will occur without notice, 
until six months after induction, and that 
only in cases within the statute. Hob. 
1 (id ; B. N. P. 1 25. For the lapse is in- 
curred in respect of negligence . See Burn’s 
Ecclesiastical Law, tit. Avoidance . 

(i) Dyer, 377, b. ; Co. Litt. 182, a. 



Avoidance. 


Dispensa- 

tion. 


Avoidance. 


Qualifica- 
tion of 
presentee. 


Inquiry by 
jury. 


944 QUAES IMPEDIT, 

Where the avoidance arises from the acceptance of another living, proof 
of the clerk’s subscription to the articles, after his appointment to the 
second benefice, is essential to the prppf of avoidance ; mere evidence of 
institution and induction to the second benefice, without more, is insuffi- 
cient. Such subscription may, nevertheless, it seems, be presumed from 
circumstances, such as his having officiated as parson of the second 
benefice. The first living will still be void, although, after subscribing to 
the articles on his appointment, the party neglect to read them within two 
months after his induction. 

Where proof was given that a presentation was made by a patron in 
extremis , in order to show that, it was simoniacal, it was held that it was not 
necessary to show that the presentee knew the fact (A). It hu,s since been 
held that such a presentation is not simoniacal (Z). 

Curacies augmented by Queen Anne’s bounty are by the stat. 36 Geo. 3, 
c. 83, s. 3, to be considered as benefices presentative, so that the license 
thereto shall operate in the same manner as an institution to such benefices, 
and shall render voidable other livings in like manner as institution to such 
benefices. Where, therefore, it is insisted that a living has been avoided 
by the acceptance of such a curacy, proof must be given that the curacy 
has been augmented (m). 

Where proof of a dispensation is necessary, the retainer, as chaplain, 
must be proved by the production of the document, and by the testimony 
of the subscribing witness, as in ordinary cases ; and it seems that a copy 
of it, entered in the Court of Faculties, is not in itself sufficient (w). 

In a case of an avoidance by deprivation or resignation, the ordinary, in 
proof of his title by lapse, must prove notice of the fact to the patron ; but 
in case of an avoidance by death, no notice is necessary (o). The computa- 
tion is by calendar, not lunar, months ; and the day the church became void 
is to be taken into the account (p). 

The bishop is the sole judge of the fitness of the party presented, and 
may in his discretion reject him if he be illiterate. And if the right of 
nominating be in A ., and the right of presentation be in B., the latter may 
exercise the same discretion that a bishop may do ( q ). But if the pre- 
sentee be rejected on the score of immorality, the fact is to be tried by a 
jury (r). 

If the jury find for the plaintiff, they are to inquire («), 1st. Whether the 


(k) Fox v. Bishop of Chester , 2 B.&C. 
636. As to the effect' of simoniacal pre- 
sentation ill collateral proceedings, sec 
Cooke v. Loxley , 6 T. R, 4. The grant of 
the next presentation of a living void, or 
of an advowson during avoidance, is void, 
not because it is chose in action, but be- 
cause contrary to sound policy, as encou- 
raging simony. Per Ld. Mansfield and Wil- 
wot, J., Wolferston's Case , 3 Burr. 1612. 

(/) In the same case iii Dorn. Pro. 

(m) As to proof of augmentation, see 
Doe d. Graham v. Scott, 11 East, 478 ; 
and supra , 136. 

(w) Litt. R. 1 ; Peake's Law Ev. 439, 
6th edit. 

(o) By 19 Eliz. c. 12 ; B. N. P. 124 ; 
2 Cowp. 869; Keilw. 49, b. 

(p) 2 Inst. 311; B. N. P. 125, 


(q) The King against The Marquis of 
Stafford, 3 T. R. 646. 

(r) Ibid. 

(<f) By the stat. Westm. 2, c. 5, if six 
months pass by the disturbance of any, so 
that the bishop do confer to the church, 
and the very patron loseth his presenta- 
tion for i that time, d» mages shall be 
awarded to two years value of the church; 
and if six months be not passed, but the 
presentation be deraigned within the said 
time, then damages shall be awarded to 
the half-year's value of the church. An 
usurpation cannot be avoided but by a writ 
brought infra ternpus semestre, and no 
damages are recoverable when the church 
remains void. B. N. p. 123 ; Peake's Ev. 
440, 5th edit, where it is observed, that 
these are seldom matters of dispute in the 
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church be full; and, 2dly. If 90 , upon whose presentation ; for if upon the Inquiry by 
defendant's presentation, the clerk is removable. Sdly. How long it has J ury * 
been void. 4t.hly. The yearly value of the living, to enable them to assess 
damages according to the statute of Westminster 2, c. 5(/). 

If the defendant's clerk has been refused admission, he must be prepared Defendant’s 
with evidence, not only to controvert the plaintiff's, by showing that tlio evidence, 
former presentation was an usurpation on his right, but must also he pre- 
pared with such evidence to support his own title as was necessary on the 
part of the plaintiff, for in this case both are actors (?<). 

Where a bishop has omitted to present a living lapsed to him, a party 
who may present, if the bishop omit to present, is not a competent witness 
for one who claims in right of that party (a:). 


QUO WARRANTO. 

The evidence necessary upon the trial of a quo warranto information Evidence 
must of course depend upon the particular issues joined (//). 0,1 iifforuut* 

It has already been seen that court-rolls of a manor arid corporation books 
aTe sub modo to be regarded as public books, of which the Court will in some 
instances grant an inspection (c). A corporator is entitled to an inspection, 
although the corporation is not a party to the dispute (//). So as to court- Court-rolls, 
rolls at the instance of a tenant of the manor, who has been refused inspec- 
tion by the lord (ft). But where the application is made at the suit of a 
corporator, it seems that, the rule for inspection will be confined to entries 
touching the matter in question (<?). The Court will not, in the ease of an 
action, grant a rule for inspection before issue joined (d) ; but it is other- 
wise, as it seems, in the case of a quo warranto (c). 


suit, but that, unless they be admitted, the 
plaintiff ought, to be prepared with evi- 
dence to ascertain them. 

(t) B.N.I’.m 
(m) Hob. 16J3. 

(x) Gully v. Bishop of Exeter , 5 Bing. 
171. 

(?/) Not guilty, and non uxurjmvit , are 
from the very nature of the charge, bad 
pleas; the defendant must either justify or 
disclaim. 13. N. 11.211. 

(z) But not in the case of a stranger, 
supra, 413. Hodges v. Atkins, 1 Str. 607 ; 
3 Wils. 38. Mayor of Southampton v. 
Greaves, 8 T. R. 590, by which the cases 
of the Mayor of Lynn v. Benton, 1 T. Ii. 
089 ; Corporation of Barnstaple, v. La- 
they, 3 T. R. 303 ; Mayor of London v. 
Mayor of Lynn, 1 H. B. 211; were ex- 
pressly overruled. Where an application 
was made by one not a corporator, pending 
an action brought against him for tolls by 
the corporation, it was refused, although 
the application was confined to all books, 
papers, writings, &c. touching the matter 
in question. Hodges v. A tkins , 3 Wils. 
38. And where an information was 
moved for to show by what authority the 
defendant claimed to hold a court leet 
within the borough of Wigan, the corpora- 
tion being the prosecutors, the Court dis- 
charged the role for inspection, saying that 
one private person would have as good a 
VOL. II. 


ritrlit to inspect the deeds and evidences of 
another. It v. Bridgman, 2 Str. 1*203. 
Mayor of Exeter v. Coleman , Barnes, 
238. And sec? Harrison v. Williams, 
3 B. & C. 102. Brewers' Company v. 
Benson , Barnes, 236. By the stat. 32 (3.3, 
c. 58, any officer of a corporation having 
the custody of or power over the records, 
shall upon demand made by any person 
being an officer or member of such corpo- 
ration, permit an inspection of the books 
and papers wherein the admission or swear- 
ing in of the freemen, burgesses, or other 
members or officers shall be entered, and 
shall give copies or minutes of the admis- 
sion, or entry of the swearing in, under a 
penalty of 1U0 1. This extends only to the 
books and papers in which th6 admission 
or swearing in is entered, and not to orders 
for such admission or swearing in. Bavies 
v. Humphries , 3 M. & S. 223. 

(a) Supra, 568. Tt» v. Fraternity of 
Ilostrncn in Newcastle, 2 Str. 1223. Tan 
cred on Q. W. 336. 

(h) /?. v. Lucas, 10 East, 235. 

(e) R. v. Babb, 3 T. R. 579. Tancrcd 
on Q. W. 339. 

(d) Supra, 410. 

(e) See Mr. Tanered's observations, 
Tancred on Q. W. 344. R. v. Hollister 
C. T. H. 245. R. v« Justices of Surrey . 
Say. 165. 

3 I* 
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Evidence to prove the existence of a particular franchise is either direct 
or presumptive. Direct , consists in the production of the letters patent, or 
charter (/) by which it is created, from the proper place of deposit^): the 
fact also admits of proof, and is constantly proved, in the absence of direct 
evidence, by evidence of prescription (A), or of constant usage, from which 
a title by prescription or grant may be presumed. 

It has been seen that proof of an ancient grant, without date, does not 
necessarily destroy a right claimed by prescription ; for the grant may have 
been before the time of legal memory, or in confirmation of a prior grant (i). 

In the next place, a legal title to a franchise may be presumed from user, 
although it be clear that the title is not prescriptive ; for notwithstanding 
the maxim nullum tempus occurrit Regi , a grant from the Crown may be 
presumed from long-continued enjoyment (A), even against the Crown, as to 
a claim of right : still less would such an objection operate against the pre- 
sumption of the grant of a franchise from the Crown, where the grant was 
not inconsistent with the rights of the Crown, but rather showed a benefi- 
cial exercise of the royal authority for the benefit of the subject. 

The corporation-books are the proper records of the transactions of the 
body, for the purpose of proving the election, swearing in, admission, dis- 
franchisement and restoration of particular members of the body (/). 

In this, as in other cases, proof of a larger custom than that alleged will 
not be fatal as a variance : thus, where a custom was alleged that the eldest 
son of a freeman, born within the port of Hastings, should be admitted a 
freeman of the town, and it appeared that not only the eldest, but that all 
sons so born were entitled, it was held to be an immaterial variance (wi). 

Where the plea alleged that a court-leet was holden immemorially, part 


(/) Where the corporation was com- 
posed of a mayor, four jurats, and two 
bailiffs, and by the charter upon auy 
vacancy it should be lawful for the mayor 
and other the surviving and remaining 
jurats and bailiffs, “ or the greater part 
of them,” of whom the mayor was to ho 
one, to elect one of the burgesses or inha- 
bitants, held that as, in the cases of the 
deaths of one bailiff* or of two jurats, the 
ordinary rule of construction requiring a 
majority of each integral part, to he present 
would lead to an absurdity, if not inpossi- 
bility, the Court would give it a consistent 
and uniform construction by holding that 
an election might well be made by a majo- 
rity of the entire number of the mayor, 
jurats, and bailiffs. 11. v. Greet , 8 B.& C. 
363. Where a charter temp. Eliz. gave 
powers to elect to vucant offices one or 
more of the u burgesses and inhabitants,” 
held that only persons filling both those 
characters were eligible ; held also, that a 
usage subsequent to the charter, to elect 
burgesses not being inhabitants, being re- 
pugnant to the charter, could not, after 
the acceptance of the charter, be supported 
by antecedent usage: and the charter 
having, after a surrender, been restored by 
an instrument granting to the corporation 
that they should enjoy all franchises, &c. 
which they had previously ehjoyed by 
virtue or pretence of any charter, or by 


any other lawful manner, right or title ; 
held that such instrument only restored 
such rights as had been lawfully exercised, 
and consistently with that charter. R. v. 
Solway , 9 B. & C. 424. 

(g) Vide Index, tit. Patent. — Record. 
And see an excellent Treatise on the sub- 
ject of Quo Warranto Informations, by 
Mr. Tancred. 

(h) See tit. Prescription. 

(0 Supra, tit. Prescription, Adding - 
ton v. Clodc, 2 W. Bl. 989. 

(/<) Supra , tit. Prescription. JBedle’s 
Case, 12 Co. Rep. 6. R. v. Carpenter , 
2 Show. 48. Biddulph v. Ather , 2 Wils. 
23. In that case proof of usage on the 
part of a plaintiff, in taking wreck in right 
of a manor for the space of 92 years with- 
out interruption, was held to be stronger 
evidence of right than was supplied by 
evidence of two records in eyre, 7 E. 1, 
and a judgment in trespass, 7 E. 3, show- 
ing the right to be in the lonls of the 
barony of Brambre. And qu. by some of 
the Judges, whether such evidence was ad- 
missible at all. 

( l ) Symmers v. Regem , Cowp. 480; 
Tancred on Q. W. 365. 

(rn) Case of Henry Moore , 17 How. St. 
Tr. 914; and see tit. Variance, and 
Bailiff, $c. of Tewkesbury v. Bricknell, 
1 Taunt. 142. 
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in the morning and part in the evening, and that the custom had been to Custom, 
elect the mayor at the morning court, and that he had been accustomed to Variance, 
be sworn in at the evening court by the steward or his deputy, issue having 
been taken on the mode of election, and also on the mayor being duly 
sworn, it appeared at the trial that it had been also the custom for the leet 
jury to present in writing the candidates who had most votes at the morn- 
ing court, but that they had no control over the poll, it was held that this 
was a merely ministerial act on their part, and that it needed not to be 
alleged as part of the custom (n). 

If a bye-law be pleaded and issue taken thereon, proof that from the Proof of 
time of the supposed bye-law the usage at elections has been according to l W e -l aw - 
such supposed law, affords presumptive evidence that there was such a law, 
although it cannot be produced ( o ). Whether a corporation has accepted a Acceptance 
new charter or not, is usually matter of evidence ; proof of their having °* c * ia,rt ’ tr ‘ 
acted under it is evidence of acceptance ( p ). 

In the case of the King against the Vice-chancellor of the University of 
Cambridge (q), it was observed by Lord Mansfield, in giving judgment, that 
there was a vast deal of difference between a new charter granted to a new 
corporation, who must take it as it is given, and a new charter given to a 
corporation already in being, and acting either under a former charter or 
under prescriptive usage ; the latter, or corporation already existing, are 
not obliged to accept the new charter in toto , they may act partly under it> 
and partly under their old charter or prescription ; and the extent to which 


(n) R. v. Rowland , 3 B. & A. 130. 

(o) When the election of mayor, ;»ldcr- 
men, &c. is by charter given to tlic com- 
monalty, or burgesses at large, the corpo- 
ration may, to avoid popular confusion, 
make a bye-law to retsrain the power of 
election to a select number; and though 
there be no such bye-law to be found, yet 
constant usage will be proof that there was 
such a one, and the Court will intend it. 
Therefore, it is in daily practice to plead 
such supposed bye-law to an information 
as made at a particular time, and then, 
upon issue joined thereon, to support it by 
proving that the elections have been, from 
about that time, agreeable to such supposed 
bye-law. B. N. P. 211. 4 Co. 78 ; and per 
Lord Mansfield, Cowp. 110. But no bye- 
law can limit the class out of which such 
officers are by charter to be chosen ; B. N. P. 
211; R. v. Phillips , 1749 ; for that would 
be prejudicial to the corporation. But in 
case of a corporation by charter, no usage, 
how long soever, can support an election 
made otherwise than according to the terms 
of the charter. And therefore where a 
special verdict found that the defendant's 
election was according to very long usage, 
but did not find expressly that there was a 
bye-law for the purpose, judgment was 
given against the defendant. But Lord 
Hardwicke observed, that it possibly might 
be otherwise in the c&se of a corporation 
by prescription. jR.v. Tomlyn , C.T. Hard. 
316. Sixty years usage has been con- 
sidered sufficient evidence for presuming 
the existence of a bye-law. Perkins v. 


Master , frc. of Company of Cutlers , 
2 Sel. N. P. tit. Quo Warranto. Tancred 
on Q. W. 304. A corporation has power 
to make bye-laws by the whole body, al- 
though power be given by charter to a 
select body. It. v. Westwood , 4 B. & C. 
781. As to the presumption of u bye-law, 
R. v. Atwood , 4 B.& Ad, 481. 

(p) B. N. P. 212. Comb. 310. In the 
case of The King v. Amery , 1 T. It. 307, 
Lord Mansfield observed, u the great ques- 
tion is as to the acceptance of the charter 
of Car. 2, but that cannot involve in it 
much difficulty. We know the obloquy 
that charters granted at that time lie under: 
as my Lord Hardwicke said, they have 
never received any countenance in West- 
minster Hall ; and he would never give 
any opinion in support of them, unless the 
strongest evidence wus laid before tlie 
Court of their having been accepted and 
uniformly acted under ; therefore then; is 
no ground in this case for a trial at bar." 
And see R . v. Larwood , Salk. 1(57, where 
Holt, C. J. held, that although the corpo- 
ration of Norwich might have used a 
charter of King Car. 2, either as a new 
grant,* or confirmation of their former 
charter (for the King could not resume an 
interest which he had already granted), yet 
that having made their elections according 
to the new charter, it was evidence of their 
consent to accept it as a grant. 

(q) 3 Burr. 1647. See the observations 
of Lord Mansfield, C. J. and ofWilmot, J . 
in R. v. Amery , 1 T. It, 367. 

3 p $ 



948 Quo warranto: 

Acceptance an old corporation has accepted the terras of a new charter is to he decided 
of charter. by practice and usage (r). 

But in the case of The King v. Westwood (s) it was held that a charter 
cannot be partially accepted ; for a grantee from the Crown must take the 
whole of the entire grant, or reject it altogether. 

Evidence to Where issue is taken upon the fact, whether A. B. was mayor at the time 
the title tiie defendant’s election, the question, whether he was mayor or not 

dejure , is put in issue, and evidence is admissible to show that lie was not 
mayor de jure , although he was mayor de facto (t). But the contrary had 
been ruled in a former case, where the mayor having died long before his 
title was impeached, it was held that proof of his being mayor de facto was 
conclusive evidence as to the right (u). 

Although it be held, in general, that the person elected must take upon 
himself to support the right and title of his electors, as in the election of 
aldermen of the city, coroners, members of parliament, &c. (tf), yet for the 
sake, as it seems, of convenience, a distinction has been made in cases where 
the right of election depends upon corporate franchises. It has been said 
to be a general rule, founded on principles of justice and convenience, that 
upon a qvo warranto against particular members, the prosecutor cannot 
go into evidence to impeach the titles of other corporators de facto, being 
electors. 

Compe- It has been said that one who is not a party to the record is a competent 

tency. witness, although he has acted under the authority of the custom which lie 
comes to prove, and 1ms, if the custom does not exist, acted illegally ; 
Lord llardwieke, in giving judgment in the case of The King v. Bray (//), 

(r) 3 Burr. 1647. that is, he would not suffer the title of the 

(s) 4 B. & 0. 761. person to be impeached after the death 

(t) Jt. v. W. Smith , 5 M. & S. 271. of the porsou from whom it was derived. 

And see Jt. v. JLUlc, 2 Str. 1090; Andr. As he lmd in fact been mayor, it should be 

103. In order to constitute a man an ofli- taken that he was regularly so. 

cer de facto , there must he at least the (a*) Sytnmer et at. v. The King , in 
form of an election, although that, upon error, Cowp. 489. The issue was on the 

legal objections, may afterwards fall to the replication, that the defendants were not 

ground ; a mere acting upon usurpation is elected in nmuner and form aforesaid ; and 

not sufficient. Ib.; and see 11. v. Malden, upon the trial, the Judge (in Ireland) re- 

4 Burr. 2135. 2140, and Foot v. Browse, fused to admit evidence offered by the 

Str. 025. It. v. Hchden, 2 Str. 1109; defendants, to show that fifteen persons, 

Andr. 388. It. v. Grimes , 5 Burr. 2591. who had been elected, and who had acted 

Jt. v. Smart, 4 Burr. 2241. Jt. v. Hard - as corporators for a number of years, were 

mg, cited in Jt. v. Kynaston, Cas. Temp. not inhabitants, &c. and had not resided 

Ilardw. 150. The issue on debito modo for one whole year before their respective 

clectus puts in issue the law as well as the elections ; and (as is said) such titles 

fact. 4 T. R. On the issue whether the cannot be impeached collaterally, even 

presiding officer on defendant’s election was although notice be. given of the intention 

mayor, the title dejure as well as de facto to do so. Ib. ; see Strode v. Palmer , 

is put in issue. Jt. v. Smith, 5 M- & S. Lilly's Ent. 248. Tufton v. Nevison, 

271; Tancred, 194. And see Bird v. 2 Lord. Raym. 1034; but Lord Ellen- 

Dale, 7 Taunt. 500. borough, C. J., in Jt. v. Smith , 5 M. & S. 

(u) JR. v. Spearing, Winch. Sp. Ass. cor. 271, observed, that the language of Lord 

Blackstone, J. 1771, 1 T. R. 4, in the note. Hardwickc in Symmer v. Begem , was 

The only material issue was, that the Duke very strong, and that if the case then be- 

of Bolton was not mayor of Winchester, fore the Court had turned upon it, he 

for he was not an inhabitant at the time should have desired further time for com- 
be was chosen, nor for some time before, sideration. 

and so not eligible. Blackstone, J. would (y) Jt. v. Gray, Sel. N.P. 1087, and 
not suffer the parties to go into evidence by the name of B. v. Bray , C. T. H. 358. 

at that distance of time after the death of An information was brought against the 

the Duke of Bolton, to prove him notan defendant to show by what authority he 

inhabitant, but merely whether he was claimed to be mayor of Tintagel. The 

mayor or not, which tlie book showed ; question was, as to the existence of an 
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observed, that it was every day* 9 experience, that persons who have formerly Compe- 
executed offices in a corporation are produced to prove what they did when teIlc y' 
they were in office, and what has been usually done in their time, although 
in all such cases these officers have been liable to be punished by informa- 
tion for their unlawful nets, the Statute of Limitations not extending to 
informations quo warranto , and yet such witnesses have been always allowed 
as the best evidence. In the same case Lord Ilardwicke seemed to consider 
that such testimony was also admissible on the ground of necessity ; he 
observes, “ Wherever any unlawful act is done in a corporate assembly, the 
whole assembly is liable to be punished by informations; and yet the per- 
sons who were present at such assemblies are always allowed to be good 
witnesses, and if they were not allowed there would be no evidence as to 
such acts at all ” (z). 

A judgment of ouster against one corporator is, as has already been seen* 
evidence against another who claims his title through the former (a). In 

alleged custom, that at a court leet within ( z ) It may be doubted whether the 
the town the old mayor elected one elisor, reasons alleged in support of this decision 
and the town-clerk another; and incase be strictly sufficient to warrant it in prin- 
the town-clerk refused it, or was absent, eiple, without resorting to the plea of 

then the mayor chose both elisors, which necessity. His lordship referred to the 

elisors nominated the jury who were to casein Roll. Ah. 085, pi. 3; 2 Hale, 380; 

elect the mayor for the subsequent year. where three defendants, in three several 

There were also informations against James actions for perjury in the same suit iu 

Hoskins for exercising the office of elisor, Chancery, were held to he competent wit- 

and another against Pasclio Hoskins for nesses for each other, llut there the ver- 

exercising the powers of a juror in that diet for one would be no evidence in favour 

corporation. Upon the trial of the in- of another, whereas the very gist of the 

formation against the mayor, an issue objection in the principal case is, that the 

having been taken on the validity of the record would he evidence for the witness 

custom, James Hoskins and Pasclio Hos- himself to protect him from punishment. 

kins were called to prove the custom, but It is difficult to distinguish the case in 

their testimony was rejected on the ground principle from that of indictments against 

that they were called to support a custom a principal and accessory in case of felony, 

which they were concerned in interest to The accessory would not be a competent 

maintain. A new trial was afterwards witness for the former, inasmuch as the 

granted, on the ground that these wit- record of conviction would be evidence 

nesses had been improperly rejected. Lord against himself, and n record of acquittal 

Hardwicke, in delivering the judgment of would conclusively discharge him. Tim 
the Court, stated, that as to the objection case cited by his lordship ( Champion v. 

that James Pascho derived his own autho- Atkinson, 3 Keb. 90; supra, Yol. I. tit. 

rity from the custom, the answer was, that Witness), where the steward of a manor 

his authority was ended; his claim was was hold to he a competent witness to 

not that, of an office or franchise, but a prove a custom to pay a fine on the death 

bare authority, for he was only an elisor of the lord, although the establishment of 

chosen by the corporation for the purpose the action might render a re-admission 

of returning a jury to choose a mayor, and necessary, and so entitle him to a fee, 

that is not an office, but an authority con- seems to have proceeded on the ground 

stituted for a particular purpose ; and that that the nature of the iutercst was hut 

as to the second objection, which was the contingent. 

most material one, that he was liable to (a) Supra, Yol. I. tit. Judgment. It. 
be punished for a wrong exercise of his v. Hebden , 2 Str. 1109; Sel. N. P. 1089; 

power, the objection went rather to credit where, on a quo warranto to try the de- 

than competency ; and liis lordship said, feudant’s right to be a bailiff of Scarbo- 

that he did not know of any case in which rough, in setting out his right he showed 

it had been held that a man was an incoin- his own election under Batty and Arm- 

petent witness because lie was possibly strong, two former bailiffs, alleging, that 

liable to be punished in an information in at the time of his election they were 

nature of a quo warranto , for a past act, bailiffs. One of the issues was taken 

the lawfulness of which he may probably on the allegation that they were bailiffs, 

support by the testimony he is about to The onus of proof lying on the defendant, 

give In another action to which he not a he gave general evidence to prove their 

party. See in general as to competency, title ; and on the other hand the prosecutor 

Witness— Interest— Corporation . gave evidence of the custom of the borough 
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such a case, however, the" effect of the judgment may be repelled by proof 
of fraud or neglect ( ft ). 

Six years are not a bar under the 32 G . 3, c. 58, to an objection to the 
title to a former office, when the want of title is impeached on election to 
a second office (c). 

Corporation books being of a public nature, copies of them are admissible 
in evidence (d); consequently the Court will not enforce the production of 
the original books, unless an inspection be necessary, on the ground of an 
erasure, new entry, or other circumstance which renders an inspection of 
the original necessary (e). Vide supra, tit. Inspection. 


RAPE. 

By the stat. 9 G. 4, c. 31, s. 18, carnal knowledge shall be deemed com- 
plete, on proof of penetration only (/). 

It was formerly held, that a child under the age of seven years (g) could 
not be examined as a witness ; lmt, this rude and inartificial rule of mea- 
suring capacity by years was overruled in the case of Brazier {It), where it 
was unanimously held by all the Judges, that a child of any age, if she were 
capable of distinguishing between good and evil, might be examined on 
oath (i). Lord TTalc lias observed, with respect to the proof of this offence 
(and his observations have been very frequently repeated to juries in after 
times) (7t): “ It is true, rape is a most detestable crime, and therefore ought 
severely and impartially to be punished with death ; but it must be remem- 
bered, that it is an accusation easily to be made and hard to be proved, 
and harder to be defended by the party accused, be he never so innocent” 
Again, he observes (Z), u The party ravished may give evidence upon oath, 
and is in law a competent witness ; but the credibility of her testimony, 
and how far she is to be believed, must be left to the jury, and is more or 
less credible, according to the circumstances of the fact that concur in that 
testimony. For instance, if the witness he of good fame ; if she presently 
discovered the offence, and made pursuit after the offender; showed circum- 
stances and signs of the injury (m), whereof many are of that nature that 
only women ate the most proper inspectors. If the place wherein the 


of electing bailiffs, and produced a record 
whereby judgment, of ouster was given 
against Batty and Armstrong. This evi- 
dence was admitted, notwithstanding the 
objection taken that this was res inter aim 
acta ; and upon a motion for a new trial, 
after a verdict for the Crown, the Court 
held that the evidence liad been properly 
admitted; for the defendant (it was said) 
makes title under, and takes upon himself 
to justify, their election, and therefore ought 
to be hound by what lias tail transacted 
by them. 

(ft) lb. and It- v. Grimes, 5 Burr. 2598. 
It. v. Mayor of York, 5 T. R. 72. 

(c) 2 M. & S. 71. 

(d) B. N. P. 210. JR. v. Babb, 3 T. R. 
579. 

(c> Ibid. 

(/) i?. v. Jennings, 4 C. & P. 249. 
But see R. v. Russell, 2 Mood, k M. C. 
122. A hoy under the age of fourteen 
cannot be convicted of a rape, except as a 


principal in the second degree, the law pre- 
suming him incapable of completing the 
offence ; he cannot therefore be guilty of 
an assuult witJi that intent. R. v. Elder - 
shaw, 3 C. & P. 399. 

(V) Stra. 700 ; Ilale’s P. C. 634, 5. 

(ft) 1 Leach, 237 ; East’s P. C. 443: 
and see PowelVs Case, ib. 

(i) Supra, tit. Infant. R. v. Powell 
Leach’s C.C. L. 128. R. v. Brazier, Leach’s 
C. C. L. 237 ; East’s P. C. 443. 

(ft) 1 Hale, 635. 

(l) Ibid. 633. 

(m) Fresh discovery and pursuit, in the 
case of an appeal, were not only evidence 
to support it, but essential to it Thus, 
Bract, lib. 3, cap. 28, f. 1 47, a., « Cum igitur 
virgo corrupta fuerit, et, oppressa statim 
cum factum reccns fuerit, cum clamore et 
hutesio debet accurrere ad vilias vicinas, et 
ibi injuriam sibi illatani, probis ho minibus 
ostendere sanguincm, et vestes suas san- 
guine tinctas, et vcstiuin scissuras.’ 1 
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fact was done were remote from people, inhabitants, or passengers ; if Ahe Confirm- 
offender fled for it: these and the like are concurring evidences to give 
greater probability to her testimony, when proved by others as well as 
herself.” 

u But on the other side, if she concealed the injury for any considerable 
time after she had an opportunity to complain ; if the place where the fact 
was supposed to be committed were near to inhabitants, or common recourse 
or passage of passengers, and she made no outcry when the fact was sup- 
posed to be done, when and where it is probable she might be heard by 
others ; these and the like circumstances carry a strong presumption that 
her testimony is false and feigned.” 

The fact that the prosecutrix made complaint recently after the commis- 
sion of the alleged crime, seems to be considered as admissible generally (ra). 

It is a test applicable to the accuracy as well as the veracity of the witness j 
and therefore it seems that her account of the transaction, if communicated 
recently, is admissible (o). 

In principle, such evidence is not in general admissible until the testi- 
mony of the witness has been in some degree impeached, by an attempt to 
show that the statement is a fabrication. But in a case of this nature, after 
primd fade evidence has been given of the perpetration of the crime, the 
defence usually rests upon some impeachment of either the honesty or the 
accuracy of the witness, and in either case the evidence seems to be admis- 
sible on the strictest principles. 

If the prosecutrix be an infant of tender years, the whole of her account 
recently given seems to be admissible, for it is of the highest importance to 
ascertain the accuracy of her recollection (p). The state and appearance 
of the prosecutrix, marks oi violence upon her person, and the torn and 
disordered state of her dress recently after the transaction, at the time of 
complaint, are material circumstances, which are always admissible in 
evidence (q). 

Several (women as well as men) may be convicted as principals in the 
second degree, in an offence of this nature (r). 

The wife is a competent witness against her husband, where he has assisted Compe- 
another to commit the offence (.s). tcncy, wife. 

It is no defence that the prosecutrix consented through fear (/), or that Defence, 
she was a common prostitute (?/), or that she assented after the fact (x) ; or 
that she was taken at first with her own consent, if she was afterwards 
forced against her will (?/). The notion that her conception is evidence of 
consent has long been exploded. 

The character of the prosecutrix for chastity may be impeached by general Character, 
evidence (z ) ; even although the defendant has not attempted to impeach 


(n) 1 Hale, 633. Brazier** Case , East’s 
P C. 445; Leach’s C. C. L. 

(o) Brazier *s Case , East’s P. C. 445. 

(p) See Brazier's Case , East’s P.C. 443. 
In the case of 22. v. Clarke , 2 Starkie’s C. 
341, upon an indictment for an attempt to 
commit a rape upon an adult, Holroyd, J. 
held, that the particulars of the complaint 
made by the prosecutrix recently after the 
injury were not admissiblo in evidence. 
Qu. 

(q) See 22. v. Clarke , 2 Starkie’s C. 


(r) 1 Hale, 628, 9 j 1 Haw. c. 41, s.6; 
4 Bl. Com. 212; East’s P.C. 440. 

(s) Lord Castlehavcn's Case , 1 Hale, 
629 ; 12 Mod. 340. Lord Audley's Case , 
Ilutt. 116; 1 St. Tr. 387; 1 Str. 633. 

(*) Dalt. 105.607; Haw. c. 411. 

( u ) 1 Haw. c. 41 ; Bract. 147, 8. 

( x ) Ibid. 

( y ) East’s P. C. 444; Cro. Car. 485. 

(z) Phillips on Ev. vol. 1. p. 176. She 
may be asked, whether since the alleged 
offence she has not on, &c. walked with 
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the prosecutrix's character for chastity on cross-examination ( 0 ). But evi- 
dence of particular facts for this purpose is inadmissible (5). Nor can the 
prosecutrix be asked whether she has not had connexion with another man, 
or with a person named. The prisoner may, however, show that the prose- 
cutrix has been previously criminally connected with himself (c). 

Where the general character of the prosecutrix for honesty has been im- 
peached by cross-examinat ion, as to particular facts, evidence of subsequent 
good conduct is admissible on the part of the prbsecution ( d ). 

Upon a trial for an unnatural crime, an admission by the prisoner that he 
had committed such an offence at another time and with another person, 
and of his inclination for such practices, is not admissible in evidence 
against him (<?). 


RATE (/). 

On an appeal against a poor’s rate, the appellant must, in the first place, 
prove his notice of appeal in writing, signed by the appellant., or his at- 
torney on his behalf, to have been delivered to or left, at the places of abode 
of tin; churchwardens, or any two of them, which must specify the particular 
causes or grounds of appeal ; and no other cause or ground of appeal than 
such ns are stated, can (without consent of the overseers, and of any other 
person interested therein) be examined or inquired into by the Court (g ) ; 


timiinon prostitutes, and in a certain public 
place, to look out for men. 

(a) R. v. Clarke, 2 Starkie’s C. 241. 
Supra, note (p). 

(If) R. v. Hodgson , Phillips on Ev. 17G; 
1 Hush. & Ity. C. C. L. 21 1. 

(c) lb. R. v. Aspinall, cor. Hull ock, 15. 
York Spr. Assizes, 1827. 

(d) R. v. Clarke , 2 Slarkie’s C. 241 . The 
prosecutrix, oil an indictment lor an assault 
with intent, &<\, admitted that she bad 
several years ago been sent to the house of 
correction on a charge of stealing money 
from her master. Sim stated that she had 
since been in the Refuge for the Destitute, 
and hud remained there two years, and 
hud, on going away, received a reward for 
good behaviour; and the superintendent, 
of the establishment was admitted on the 
part of the Crown to prove the good con- 
duct cf the prosecutrix whilst in that, asy- 
lum, and the practice of giving rewards. 

(e) Phillips on Ev. 143; 1 Burn’s J. 
31)3, 23d edit. 

(/) A retrospective rate is bad. Curtis 
v. Kent Waterworks Co., 7 D. & C. 214. 
A poor’s rate ought to he founded on the 
principle of fair annual value of property 
to let. It. v. Company of Proprietors of 
Liverpool Exchange , 1 A. & E. 465. 

(g) By the stat. 41 Geo. 3, c. 23, sect. 
4 and 5. The justices cannot hear an ap- 
peal against a rate, under the stat. 41 Geo. 
3, c. 23, on the ground that a party has 
been omitted who ought to Ik* rated, un- 
less notice of appeal has been served on 


that party. R. v. Brooke, 9 B. & C. 915. 
1 1 ought, to appear on the face of the rate 
in respect of what property the assessment 
is made ou each individual charged in the 
rate, and the omission would be a suf- 
ficient, ground for quashing the rate. But 
where the notice of appeal did not state 
such as one of the grounds of appeal, it 
was held that the court of quarter sessions 
had no jurisdiction to quash the rate for 
the defect, though apparent on the face of 
it. R. v. Bromyard, 8 B. & C. 240 ; and 
2 M. & Ry. 280. The construction of the 
appeal clause in 55 Geo. 3, c. 51, s. 14, is 
that, the parish, township or place must be 
aggrieved: where the ground stated in 
the notice was, that particular individuals 
in one township were rated higher than 
other individuals were iu another parish, 
it was held to be insufficient. The Act not 
having required any grounds of appeal to 
lie specified, it is the duty of the justices, 
if they think the respondents have been 
misled by tbc terms of the notice given, to 
adjourn the appeal. R. v. Westmorland , 
Justices of, 10 B. & C. 226. The inten- 
tion of the Legislature (13 Geo. 2, c. 1 8, and 
55 Geo. 3, c. 51) being clearly to include 
everyplace having a jurisdiction of its own, 
and not contributing to any county rate, 
nor subject to the commission of the peace 
of any county; held that Berwick-upon- 
Tweed was within the effect of those 
statutes, and that a rate, in the nature of 
a county rale, might be made and levied 
by the sessions there. 22. v. Benvick 
Justices,^ B. &C.327. 
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several appellants may give joint notices (A), and one appeal against several 
rates is sufficient (i). 

Notice of appeal must also be given to the persons alleged to be rated or 
omitted, or over-rated or under-rated (It). But where one of the grounds 
was, that the appellant was rated in a higher proportion than all the other 
inhabitants, &e. it was held to be unnecessary to give notice to all (/). 

If upon the trial of an appeal against a poor’s rate, the appellant object 
merely to the quantum of the rate, he ought to begin ; but if the objection be 
that he has no rateable property within the place, the respondents are first to 
prove the affirmative (m). Where both questions are put in issue, and in all 
cases where it lies on the respondents to prove any affirmative, by analogy 
to trials at Nisi Prius, the respondents, it seems, ought to begin, and go into 
their whole case (n). Where the question is upon the quantum of the rate, it 
is incumbent on the respondents to show probable ground for the amount 
at which they charge the party in the rate. It is not sufficient to show that 
he is liable to be rated for something, and leave him to pare down the 
amount as well as he cun(o). The bare possession of personal property is 
evidence from which the justices may draw the conclusion that the possessor 
should be rated (p ) ; but if the justices do not find that it is productive, the 
Court of King’s Bench canuot make the inference ( q ). 

Unteability depends either upon inhabitancy or occupancy; the word 
inhabitant, as used in the statute of EJiz., means a resident within the 
parish (r). 

As to competency, vide supra, I nterkst— Inhabitant. As to the pro- 
duction of rate-books, vide Vol. 1. tit. Pun Lie Books (s). 

In an action of trespass for executing a warrant of distress under a poor’s 
rate, it is not competent to the plaintiff to object to the validity of the rate 
itself, for that is matter of appeal (/). Nor to the form of the warrant, for 
the defect will not make the defendant a trespasser ab initio (u). But it is 
open to inquiry, whether the plaintiff occupied the lands rated, even after an 
appeal decided against him; and the question whether the overseers had 
power to make a rate for the whole district over which the rate extends, may 
be tried in an action against the justices who granted the warrant^). 


(h) It. v. Justices of Sussex, 15 East, 
200. It. v. White, 4 T. It. 771. 

(i) It. v. Justices of Suffolk, 1 B. Sc A. 
040. 

(Jt) 4 Geo. 3, e. 23, sect. 0. 

(0 R.v. Justices of Suffolk, 1 B. & A. 
640. 

(to) It. v. Newbury , 4 T. R. 475 ; and 
see R. v. Topham , 12 East, 540, 

(n) Supra , Vol. I. tit. Onus Pito- 

BANDI. 

(o) Per Ld. Ellenborough, R. v. Topham , 
12 East, 546. 

( p) R. v. Dursley , 6 T. It. 53. 

(q) Ibid. 

(r) It. v. Nicholson , 12 East, 330. Wil- 
liams v. Jones, 12 East, 346; and per 
Lord Ellenborough, It. v. Bishop qf Ro- 
chester and others, 12 East, 353. 

(s) See the stat. 17 Geo. 2, c. 38, s. 14, 
as to books of rates, and their production. 
By the stat. 17 Geo. 2, c. 3, s. 2, the church- 
wardens and overseers shall permit any in- 
habitant to inspect such rate, at all season- 


able times, paying ] s., and shall give copies 
on demand, being paid 0 d. for every twenty- 
four names, under a penalty of 20 1. payable 
to the party grieved. As to books of over- 
seers’ accounts, see the stat 14 Geo. 2, 
c. 38, sect. 1; inspection and copies of 
them, ibid. 

(t) Hutchins v. Chambers, 1 Burr. 579. 
And in an action for a gaol rate, It was 
held to be no objection that the property 
was not sufficiently described, that being 
properly a ground of appeal. Curtis v. 
Co. of Kent Waterworks , 7 B. & C. 314. 
But the objection there applied to a mere 
inequality in the rate, not to a radical de- 
fect in the rate itself. It. v. Newcomb , 4 
T. R. 308, per Lord Kenyon. 

(?/) Ib. And see I) arrant v. Boys, 6 
T. R. 580. So if the distress be partly for 
lands which plaintiff does not occupy. 
Governors, of Poor of Bristol v. Wait, 
1 A. & E. 261. See Marshall v. Pitman , 
9 Bing. 595. 

(a?) Lane v. Cdbham , 7 East,l. Hilton 


Notice. 


Onus pro- 
bandi. 


Trespass 
for execu- 
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tress-war- 
rant. 
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RATIHABITIO. — RECEIPT. 


RATIHABITIO. 

An entry by a stranger for a condition broken is sufficient, if assented to 
before the day of the demise in the declaration in ejectment^). 

The principle does not affirm a stoppage of goods in transitu by a mere 
volunteer (z). 


RECEIPT (a). 

Effect of. It has been seen that a receipt acknowledging the payment of money, 
although it be strong, is not conclusive evidence of the fact (ft). If a man 
give a receipt for the last rent, the former is presumed to be paid, because 
he is supposed first to receive and take in the debts which are of the 
longest standing (c ) ; u especially (says C. B. Gilbert) if the receipt be in 
full of all demands, then it is plain there were no debts standing out ; and 
if this be under hand and seal, the presumption is so strong that the law 
admits of no proof to the contrary.” 

An acknowledgment by deed of the receipt of money is conclusive evi- 
dence of the receipt as between the parties (d). 

It has even been held that a receipt in full of all demands, although not 
under seal, is conclusive, in the absence of mistake , although it lias been given 
by the debtor to the creditor for the purpose of defrauding third persons (e). 


v. Parish, Cro. Car. 22. Harper v. Carr, 
7 T. II. 270. Milward v. Coffin, 2 W. 
BL 1300. 

(y) Fitchett v. Adams, Str. 1128. 

(z) Siffkin v. Wing, 6 East, 371. 
Right y. Cut hell, 5 Eust, 491. And see 
Bailey v. Culver well, 8 B. & C. 441. And 
further as to the application of the maxim, 
see JR. v. Bulcock , 1 M. &. S. 370; and 
supra, 417. 

(a) A party who pays money may ten- 
der a stamped receipt, and the party to 
whom the money is payable must fill it up 
and pay the amount of the stamp, under a 
penalty of 10Z. ; 43 Geo. 3, c. 20, s. 6. The 
obligor of a single bond is not bound to 
pay without an acquittance. Bro. tit. Faits, 
pi. 8; Fortescuc, 140. One of several 
assignees of a bankrupt has power to re- 
ceive payment of a debt to the estate, and 
to give a valid receipt. Smith v. J ameson , 
1 Esp. C. 114. Carr v. Read, 1 Atk. 
(195. Secus, if the others liuve expressly 
dissented. 

(ft) Supra, 786. 

(<?) Gilb. L. Ev. 142. 

(d) Baker v. Dewey, 1 B. & C. 704. 
Boumtree v. Jacob, 2 Taunt. 141.' But 
it will not be conclusive where the recitals 
show that the money was not paid. Lam- 
pon v. Corke , & B. & A. 607. So a re- 
ceipt endorsed on the deed is not conclu- 
sive. Stratton v. R as tall , 2 T. R. 366. 
Larnpun v. Corke, 5 B. & A. 611. 

(e) Alner v. George, 1 Camp. 392; 
where the defendant, in an action for 
goods sold and delivered, gave in evidence 


an account stated between the parties, for 
the balance found to be due, which was 
declared to be in full of all demands. To 
meet this defence, it was proposed to prove 
that before the receipt, the plaintiff had 
assigned the whole of his effects for the 
benefit of his creditors, of which the de- 
fendant had notice, that no money passed, 
and that the whole was a collusion between 
the parties to defraud the creditors ; but 
Lord Ellenborough held that the receipt 
was a bar between the parties, and in- 
timated, that if a motion had been made 
in term time to the equitable jurisdiction 
of the Court, to prevent the defendant from 
setting up such a defence, the Court might, 
perhaps, have interfered. That the plain- 
tiff might have released the action; and 
thut it was impossible to admit evidence 
of his attempting to defraud others and to 
recognize the transfer of choses in action, 
without confounding all legal distinctions. 
Notwithstanding these reasons, derived 
from so great an authority, the question 
not having met with any solemn decision 
in Bank, may yet be open to consideration. 
A receipt not under seal does not operate 
as an estoppel, but is like a parol declara- 
tion, mere evidence of the fact of payment ; 
and it is for thejury to estimate its effect. 
An acquittal under seal of rent due on a 
later day, is a bar to all recovery for rent 
due on a former day ; hut if not sealed, 
contrary proof shall be admitted. B. N. P. 
56. If then a receipt, or parol declara- 
tion, be offered as mere evidence of a fact, 
are not the circumstances under which it 
was given equally evidence as part of the 
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yet it seems to be clear, that a mere receipt not under seal cannot operate as Effect of. 
an estoppel, but is mere evidence of the fact to be submitted to a jury, and 


transaction, as explanatory of its real na- 
ture, and as showing what reliance ought 
to be placed upon it ? Although the evi- 
dence of fraud be not admissible merely for 
the purpose of establishing the right of a 
third party to a chose in action, yet why is 
it not admissible to show a legal title sub- 
sisting in the plaintiff? for that is the ten- 
dency of the evidence; in which respect, 
such a receipt differs essentially from a re- 
lease of the debt under seal, which would 
operate as an estoppel, or a security under 
seal, which might operate as an extinguish- 
ment; whereas a mere receipt operates as 
evidence only. Non constat but that the 
plaintiff himself, although a wrong-doer in 
being a party to such collusion, may be 
willing to retrace his steps, and recover 
for the benefit of his creditors, for whom 
he is a trustee ; and it is difficult to say 
why he should be estopped from so doing 
by any act which would not amount to a 
legal estoppel. In so doing he does not 
seek to take advantage of his own wrong, 
but having done wrong endeavours to re- 
pair liis fault. Where indeed a release has 
been given in such a case by the debtor, 
the Courts have, upon application in Bank, 
set it aside; (see Lcgh v. Legh, 1 B. & P. 
447, and supra , 28, note (a ) ;) but it 
would he almost impossible to :.iy a priori 
with wliat evidence the defendant may 
come prepared at the trial, which may 
have been fabricated collusively between 
himself and the nominal plaintiff ; and 
therefore it would be difficult to make 
any application to the Court in Bank, 
which would effectually restrain him, 
short of enjoining him from setting up any 
subsequent discharge of the debt by way 
of defence, which might in effect be to pre- 
judge the whole case. As the Court does 
undoubtedly possess what has been termed 
an equitable jurisdiction in such cases (so 
termed, not because it does not properly 
belong to a court of law, as distinguished 
from a court of equity, but because it i§ 
founded, as all rales of law are, or ought 
to be, on just and equitable principles), 
there seems to be no reason why that 
jurisdiction should not be exercised, ac- 
cording to the exigency of circumstances, 
in Bank, when the application can properly 
be made there, or upon the trial, where 
a fraud is sought to be effected under the 
colour and pretext of mere evidence of the 
fact, provided it can be done without vio- 
lating any rule of law. It is by no means 
true that the Court will not regard mere 
equitable relations with a view to the real 
fact, and for the purposes of justice. This 
is very frequently done in the action for 
money had and received. But in the 
principal case there seems to be no neces- 
sity for regarding mere equitable relations 


in order to let in the evidence of fraud ; 
the simple question is, whether the plain- 
tiff is not to be permitted to answer and 
explain that which is mere evidence, by 
showing that the transaction taken alto- 
gether has no tendency to prove the fact, 
but is bottomed in fraud. The receipt not 
amounting to a release or extinguishment 
of the debt, it still subsists in law, and if 
it subsist in law, may be recovered at law, 
and for that purpose it should seem that 
all evidence is admissible which tends to 
show that the debt still subsists. It would 
be a solecism to say that the debt under 
the circumstances still subsists, but that 
the plaintiff cannot be permitted to show 
that it still subsists by evidence. If in- 
deed the plaintiff could not recover but 
through the medium of a fraud, the maxim 
would apply in pari delicto potior est 
conditio defendentis; but the plaintiff 
seeks but to recover a debt bona fide due 
to him, and the defendant endeavours to 
protect himself by means of his own fraud. 
This case seems to be directly opposed in 
principle to that of Cockshott v. Bennett , 
2 T. It. 703 (and see Smith v. J Bromley, 
Doug. ($71. 2d ed.), where a promissory 
note given by the defendant to the plaintiff, 
in discharge of part of a debt justly due, 
was held to be void, because the collateral 
effect was to defraud other creditors of 
the defendants, who had been induced to 
enter along with the plaintiff into a com- 
position-deed ; and the plaintiff, in fraud 
of the other creditors, had refused to exe- 
cute the deed unless the remainder of his 
debt was secured by giving the promissory 
note in question. If a promissory note 
given as a security for a debt really due 
can be impeached by evidence of fraud, 
in respect of third persons, it ib difficult to 
say upon what principle such evidence is 
not equally admissible in order to impeach 
a fraudulent receipt. The Courts, in the 
cases adverted to, proceed upon the broad 
principle that a security is void if given 
in fraud of third persons, and shall not be 
available even as between the parties them- 
selves. The same principle seems to ap- 
ply in the fullest extent in the case of 
Alner v. George. See Bristow v. East- 
many 1 Esp. C. 172. In the case of Skaife 
v. Jackson , 3 B. & C. 421, where the ac- 
tion was brought by two co-trustees, and 
the defendant produced a receipt given by 
one of them, it was held that it was com- 
petent to show that the receipt was fraudu- 
lently given, and that the money was not 
in fact paid. In Benson v. Bennett , C. P. 
sittings after Mich. 49 G. 3, 1 Camp. 394, n. 
it was held that a receipt in full obtained 
by fraud was a nullity. And sec Walker 
v. Consett , Forrest, 157. A bill is drawn 
by A. on B., and indorsed to C. two years 
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Effect of. capable of being rebutted by the other circumstances of the case (/). In 
the late case of Lamport v. Corhe (g), in an action for goods sold and deli- 
vered, and on the money counts, the defendant gave in evidence a deed 
executed by the plaintiff, which recited that the plaintiff had given posses- 
sion of certain premises and growing crops, taken in execution by the 
plaintiff as a judgment-creditor against a third person, and that the defen- 
dant had agreed to pay the plaintiff the sum of 40 Z. for such possession; 
and also stated, that in pursuance of such agreement, and in consideration 
of the sum of 40 Z. being now so paid to the plaintiff as hereinbefore is 
mentioned, and also in consideration of the sum of 10s. a-piece paid to the 
plaintiff and the judgment-debtor, the plaintiff did generally release the 
defendant ; (there was also indorsed on the deed a receipt by the plaintiff 
for the sum of 40 Z.) : it was clearly proved, and admitted, that the sum of 
40 Z. had not been actually paid. And it was held, that upon the construc- 
tion of the deed itself it did not operate as a release; and that as the 
receipt upon the deed was not under seal, it would not operate as an 
estoppel, but only as evidence, and then, as it was admitted that no money 
had in fact been paid, it became of no importance. 

A receipt in full, given with a full knowledge of all the circumstances, 
and in the absence of fraud ( h ), seems to be conclusive (Z). 

If a man by his receipt acknowledges that lie luis received money from an 
agent on account of his principal, and thereby accredits the agent with 
the principal to that amount, such receipt is, it seems, conclusive as to 
payment by the agent (It). Thus the usual acknowledgment in a policy of 
insurance of the receipt of premium from the assured is conclusive of the 
fact as between the underwriters and the assured (Z), although not as 
between the underwriter and the broker. A receipt on the back of a bill of 
exchange is primd fade evidence of payment by the acceptor (m). The 
giving a receipt does not exclude parol evidence of payment (w). 

RECITAL. 

A recital in a writ of supersedeas, of a former commission of bankrupt, 
is evidence that such prior commission (o) issued on the day stated. 


after it lias become clue ; I), pays the 
balance due on the bill to C. the holder, 
and C. indorses the lull and writes a re- 
ceipt upon it in general terms ; the receipt 
is not conclusive evidence that the bill 
has been satisfied, and purol evidence is 
admissible to explain it. Graves v. Key , 
3 B. & Ad. 313. 

(/) See the observations of Holroyd, J. 
in tampon v. Corhe , 5 B. & A. 611. 

(g) 5 B. & A. 606. 

(A) Benson v. Bennett , 1 Camp. 394, n. 
(i) Bristow v. Eastman , 1 Esp. C. 172. 
And see Branston v. Robins , 4 Bing. 11. 
Foy v. Bell , 3 Taunt. 493. Any agent 
employed to receive money, and to render 
accounts of money received, having ren- 
dered an account of money received, can- 
not recover back money paid under his 
own misstatement. Shaw v. Picton, 4 
B. & C. 729. Skyring v. Greenwood, lb . 
281, 704 (r). Secus where fraud has been 
practised by the assured to induce the 


broker to give credit to him. Foy v. Bell, 
3 Taunt. 493. 

(k) See Dalzell v. Mair , 1 Camp. 632. 
In un action by the assured against the 
Ijpderwriter for a return of premium, the 
policy having been effected by a broker, 
and confessing payment of the premium in 
the usual form, it appeared that no money 
had, in fact, been paid, but that the plain- 
tiff, being the holder of a dishonoured bill, 
accepted by the broker, proposed, in satis- 
faction of the bill, that the broker should 
get policies underwritten for him, and the 
broker having a running account with the 
underwriter, the policy was effected in con- 
sequence ; Lord Ellenborough, C. J. held 
that the defendant was bound by the re- 
ceipt in the policy. 

(Z) Ibid. 

(m) Peake, 26. 

(») Rambert v. Cohen , 4 Esp. C. 214. 

(o) Gervis v. Grand Western Canal 
Company , 6 M. & S. 76. 
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So a recital in a deed of a former deed is evidence of such former deed, 
against a party to the latter ( p ). The execution of a deed by the defendant 
is evidence of the conveyance to him of the real property specified as his in 
the deed (g). 

In such instances the evidence operates as an admission by the party of 
the fact recited. But where a plaintiff in trespass produces a warrant, in 
order to connect the act of the bailiff with the defendant, the warrant is not 
evidence of the writ which it recites ; for it is necessary that he should 
produce it to show the defendant’s agency, and this affords no inference 
that he admits the existence of the recited writ (r). 

An indorsement on the feoffment, purporting to have been made by the 
attorney employed to deliver seisin, that he had done so in the presence of 
A., is not evidence of the fact, although the deed is produced by the 
plaintiff at the desire of the defendant, unless the plaintiff claims under 
it(«). 

RECOGNIZANCE. See 7 Geo. 4, c. 64, s. 31. 

RECOMMENDATION. 

When construed to be mandatory (/). 


RECORD. 


The mode of proving a record by mere production, or by copy, has Proof of. 
already been considered (?/.) ; where the record is pleaded it must be tried 
on the issue of mil ltd re cot 1, and then it should be proved by the production 
of the record itself, or of its tenor sub pedc sujilli (a*). But when issue is 
joined on the fact, the record may be given in evidence in support of the 
fact, or it may be j>n>ved by means of a sworn copy (;//). In such case the 
whole should be proved, or at least so much as is material to the ques- 
tion ( z ). A document purporting to be a record of the conviction of a pri- 
soner of felony, without any caption, is inadmissible, being imperfect as a 
record, inasmuch as the indictment does not appear to have been found by 
persons of competent jurisdiction (a). It has been seen that the record of 
a verdict is not evidence to prove the facts which it finds, unless the judg- 
ment be also proved, or the decree founded upon it where the trial was on 
an issue out of Chancery ( b ). By the stat. 3 & 4 Ed. 6, c. 4, and 13 Eliz. 
c. 6, patentees, and all claiming under them, may make title by showing 
the exemplification or constat of the roll; and these statutes extend to all 
the king’s patents which concern land privilege, or any thing else granted 
to a subject or corporation (c). The nature of the proof, where a record 
has been lost, has already been considered (d). 


(p) Willes, 9; and supra, tit. Admis- 
sion. 

(q) Laycock v. Ambler , sittings after 
T. T. 1825. As to recitals in writs, see 
282, 284. 

(r) Infra, tit. Trespass. 

(t) Doe v. Marquis of Cleveland, 9 

B.&C.864. ^ 

(i) Kirkbaek v. Hudson, 7 Price, 712. 
2 Powel on Devises, 24. 

(u) Supra , Vol. I. tit. Record. 


(x) Sty. 22 ; Sid. 142; Bac. Ab. Ev. F.; 
supra, Vol. I. tit. J udgment. 

(y) Ibid. 

( z ) Trials per Pais, 166. 3 In. 173. 

1 Mod. 117. Bac. Ab. Ev. F. 10 Co. 92, 
b. Com. Dig. Ev. A. 4. 

(а) Cooke v. Maxwell, 2 Starkie’s C. 
183. 

(б) Vol. I. tit. Judgment. 

(c) 5 Co. 53. Co. Litt. 225, b. 

(d) Supra, Vol. L tit. Judgment. 
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The effect of a record of a verdict and judgment, either as mere evidence 
of a fact, or to establish the legal consequences of the judgment (<?), or as 
operating between private parties (/), either by way of estoppel (g), or as 
evidence of a disputed fact (h), or in criminal eases (i), or where the judg- 
ment operates in rem ( k ), have already been considered. 

The mode of impeaching a judgment, decree, or sentence, has also been 
considered (Z). It is further to be observed, that no collateral proof is 
admissible to impeach the authenticity and accuracy of a record. Thus 
evidence is inadmissible to show that the finding of the juTy was mistakenly 
indorsed on th a posted ( m ) \ but an officer may be examined as to the state 
and condition, although not as to the matter of a record (w). A judgment, 
though erroneous, is binding, until it he reversed. Thus an execution on 
an erroneous judgment is valid, until reversal (o). An accessory cannot 
take advantage of error in the judgment against the principal ( p ). And 
an erroneous judgment against the husband for treason, is, whilst unre- 
versed, sufficient to deprive the wife of her dower ( q ). Where, in an action 
of trespass for an injury to the person, the record of an acquittal of the 
defendant is produced, for the purpose of showing that the civil action has 
merged in the felony, evidence is admissible to show that the acquittal AVtts 
obtained by collusion (r). 

It has been seen, that in an action for diverting water from the plaintiff’s 
mill, a previous verdict for the defendant, in an action by the same plain- 
tiff, for the disturbance of the same right, was held to be admissible, but 
not conclusive evidence (s). In principle it is exceedingly difficult to con- 
ceive in wliat degree such evidence tends to rebut evidence adduced to 
prove the right, or how it ought to be estimated by a jury, where the 
second action relates to a later period of time than the former : the verdict 
for the defendant shows indeed, strongly, if not conclusively, that the 
plaintiff was not entitled to damages in the former action. But the plea in 
the former action being general, it does not at all appear, neither, as it 
seems, can it be shown by evidence, upon what ground the former verdict 
proceeded. It is consistent with the former verdict that the plaintiff fully 
established his right, but that he failed in j>roving a disturbance by the 
defendant, or that the hitter proved satisfaction, or a release, which was 
held to be a bar to the action ; how then can the verdict be evidence to 
disprove the right, when it is perfectly consistent with the existence of the 
right (Z)? And even assuming that the former verdict was founded on 
evidence as to the right, it is exceedingly difficult to say what degree of 
weight in the scale of evidence is to be attributed by the jury to the 


(*) Vol. I. tit. Judgment. 

</) IMd. 

(g) Ibid. 

(/*) Ibid. 

(i) Ibid. 

(*) Ibid. 

(Z) Ibid. 

(m) Reed v. Jackson, 1 East, 355. 

(m) Leighton v. Leighton, Str. 210. 

(o) 1 Ld. Raym. 540. Holmes v. Walsh , 
7 T. It. 465. 

(p) 1 Hale, 625. R. v. Baldwin, 3 
Camp. 265. 


(q) Per Lawrence, J. Holmes y. Walsh , 
7 T. R. 465. 


(r) Crosby v. Leng, 12 East, 412. 

(*) Vooght v. Winch, 2 B. & A. 662, 
supra , Vol. I. and see Outram v. More- 
wood, 3 East, 346, and Strutt v. Booing- 
don and others , 5 Esp. C. 58. 

( t ) For similar reasons, an acquittal 
upon an indictment for the non-repair of a 
highway, under the plea of not guilty, is 
not, as it seems, evidence to repel the 
obligation to repair upon the trial of a 
second indictment. R . v. St. Pancras , 
Peake's C. 219, supra, Vol. I. But a 
former conviction is conclusive as to the 
liability, unless fraud be shown, ib. 
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opinion of a former jury, without the means of knowing the reasons which 
led them to that decision, or how far they are to distrust their own opinion, 
formed upon grounds which they do know, in order to embrace the opinion 
of strangers, formed upon grounds which they do not know, and of which, 
by the rules of evidence, they cannot be informed. A previous verdict for 
the plaintiff is not liable to the former of these objections, inasmuch as it 
necessarily involves the proof of the plaintiff’s right (u) ; still such a verdict, 
offered as evidence under the plea of the general issue, would not be con- 
clusive (#). 

In the case of Brcdon v. Harman {y), it was held that in a qui tam action, 
evidence of a recovery of the same penalty, by another plaintiff, was not 
admissible to defeat the action on the issue of nil debet ; for had be pleaded 
it, the jdaintiff might have replied that it was a recovery by fraud to defeat 
the prosecutor, which he would not be prepared to prove under that issue ; 
in this case, it is to be observed, the recovery was by a third person, to 
which the plaintiff in the second action was not privy, and therefore that 
he ought to be apprised of the intended defence by means of a special plea. 

Where, however, the plaintiff lias already recovered damages in trespass 
or trover for a conversion of his goods, the record will, it seems, be a bar to 
an action of trover, for converting the same goods under the general issue, 
for the effect of the former recovery was to vest the property in the defen- 
dant ( z ). And in an action of assumpsit or debt, it seems that a former 


(?/) According to the report of the case 
of Vootjht v. Winch, the Court announced 
an opinion that the defendant might have 
availed himself of the former v.rdict, by 
pleading it as an estoppel ; but that was 
not the question in the case, hut at most 
an obiter dictum, it may not be improper 
respectfully to suggest a doubt whether 
the former verdict could have operated as 
an estoppel to the second action, by which 
damages were claimed down to a later 
period than in the former action; for the 
most that the former verdict and judg- 
ment proved was, that the plaintiff was 
not entitled to damages in respect of any 
supposed injury committed previously to 
the former action ; it could not, as it seems, 
be conclusive as to any subsequent claim, 
unless it were conclusive as to the plain- 
tiff’s right to the water, and it could not he 
conclusive as to the right , inasmuch as no 
issue was joined upon the right, and the 
verdict might have turned upon a matter 
collateral to the right. In the case of Sir 
Frederick Evelyn v. Haynes , cited in 
Outram v. Moreivood , 3 East, 395, upon 
a second action for obstructing a water- 
course, and not guilty pleaded, Ld. Mans- 
field held that a former verdict for the 
plaintiff, when given in evidence, was not 
considered by the law as conclusive as to 
his right ; and Lord Ellenborough adds, it 
could only be conclusive upon the right, if 
it could live been used, and were actually 
used, in pleading by way of estoppel, which 
it could not be in that case ; first, because 
no issue was taken in the first action, 
upon any precise point, which is necessary 


to constitute an estoppel thereupon in the 
second action; and secondly, it was not 
even pleaded by way of estoppel in the 
second action, but only offered as evidence 
under the general issue. 

(x) Sir F. Evelyn v. Haynes, cited 3 
East, supra, note (m). 

(y) Str. 701 ; and in the case of Vooght 
v. Winch , 2 B. & A. (162, supra , Vol. I. 
tit. Judgment, the case of Bird v. Ban - 
dull, 3 Burr. 1345, where it was held, that 
a recovery by the plaintiff against a cove- 
nant servant for leaving Ids service, was a 
bar, under the general issue, in an action 
against a defendant, for seducing that 
servant from the plaintiff’s service, was 
denied. 

(s) Adams v. Broughton , 2 Str. 1078 ; 
Kel. 58. b. Andr. 18. In Smithy. Gibson, 
Rep. T, H. 319, Ld. Hardwicke observed, 
* there are several cases where a recovery 
In one action shall be a bar to another ac- 
tion of the same nature, hut that is where 
the recovery is a satisfaction for the very 
thing demanded by the second action. In 
an action of trover the plaintiff recovers 
damages for the tiling, and it is as a sale of 
the thing to the defendant which vests the 
property in him, and therefore it is a bar 
to an action of trespass for the same thing.” 
See also Martens v. Adcock, 4 Esp. C. 
251; infra, Vendor & Purchaser. 
And see Com. Dig. Action , K. 4. A re- 
covery in trespass may be a bar in trover, 
but a verdict for the defendant in trespass 
is no bar to an action of trover. Lofft on 
Evidence, 533. See Vernon v . Hanson, 
2 T. R. 287. A. recovers against B. for 


Effect of, 
in evidence. 
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verdict or judgment for the same cause of action is not only admissible, but 
frequently conclusive evidence, although it be not pleaded. In Burrows v. 
Semino (a), King, Lord Chancellor, said, that upon a trial at law on a bill 
of exchange accepted by the defendant, he would permit the defendant to 
prove at the trial that the acceptance had been vacated by the sentence of 
a court of competent jurisdiction in the country where it was made; and 
his lordship cited a case which came before him in the Mayor’s Court; 
when lie was Recorder of London, where a mariner having sued for wages, 
and there being a sentence against the plaintiff in the Admiralty Court, in 
an action for the same wages, he doubted whether lie could allow the defen- 
dant to give the sentence of the Admiralty Court in evidence upon non- 
assumpsit ; and that he asked the opinion of Holt, C. J. who said, that 
whatever defeated the promise might be given in evidence on non-assumpsit. 
In the case of Kitchen and others v. Campbell (5), in an action for money had 
and received by the defendant, upon the sale of certain goods, to the use of 
the plaintiffs, as the assignees of a bankrupt, it was held, that a verdict for 
the defendant, In an action of trover brought by the same plaintiffs, as such 
assignees, to recover in respect of the same goods, was a bar to tlie action. 
In the case of Lawrence v. Reynolds (/•), which was an action on the case 
against an under-sheriff, for not executing a bill of sale to a trustee for the 
plaintiffs, of certain goods seized by him under a fieri facias , at the suit of the 
plaintiffs, it was held that a rule of Court, giving specific relief to the 
plaintiffs, by ordering a former lull of sale to be cancelled, and the present 
bill of sale to be executed, was a bar to the action under the plea of not 
guilty, on the broad ground that a man should not be permitted to pursue 
a second recompense (*/). 

So it has been held that under the plea of non-assumpsit, a garnishee, 
against whom a recovery and execution have been bad in tlie Mayor’s Court., 
in foreign attachment, after the issuing a summons to the defendant below, 
and nihil and mw-inveutus returned, may protect himself by giving tlie pro- 
ceedings in evidence on an action to recover the same debt (c), and that 
it was not necessary for him to prove the debt of the plaintilf below, who 
attached the money in his hands. Even an award made by an arbitrator, to 
whom tlie parties have referred tlie question in dispute, is final under the 
plea of the general issue to an action of assumpsit ( /*). 

As an award made by the referee of the parties is conclusive evidence 
under the general issue, the record of a verdict and judgment must, it seems, 
in principle, be equally operative ; and, in general, from the establishment 
of the rule, that a release, accord and satisfaction, or the merger of a simple 
contract debt in a higher security, is evidence in bar under the general 
issue in an action on the simple contract (y), it seems also to follow in prin- 
ciple that a judgment for the recovery of the same debt, or a judgment for 


goods sold, the verdict is evidence for C. iu 
an action by A. against C. in respect of 
the same goods. Macbrain v. Fortune , 3 
Camp. 317. And see Robinson v. Hud- 
son, 4 M. & S. 475. 

(а) 2 Str. 732. 

(б) '3 Wilt. 304. S. C.2B1.827. , 

( c ) Cowp. 403. 

(d) Note, that part of the rule was, that 
all further proceedings should be stayed. 
It was also held that an action ought to 
have been brought against the high sheriff. 


(e) Macdaniel and another v. Hughes , 
3 East, 367 ; and see 1 Will.Saund. 167, a, 
and the cases there cited. 

(/) Price v. Hollis, 1 M. & 8. 105. 

{(j) Com. Dig. tit. Pleader , 2 G. 12, 
per Holt, C. J.; 5 Ann. 2 W. 46; Cro. 
Eliz. 201 ; 5 Mod. 314; Cro. Jac. 33; C*o. 
Car. 415 ; B« N« P. 182. A right of action 
on a bond is merged in a judgment, and 
the obligee can have no new action whilst 
the judgment remains. Higgen’s Case , 6 
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the defendant, for the same cause of action, are equally admissible ; such 
evidence would no more take a plaintiff by surprise, than evidence of a 
release would, for lie is equally privy to both, and a judgment of a court 
of eomjjetent jurisdiction shows that the debt does not exist. 

It has lately been held accordingly. In the case of Stafford v. Clarke , the 
Court held, that under the plea of non-assumpsit, the defendant might give, 
in evidence, a judgment in trover between the same parties for the amount 
of the two bills sought to bo recovered in the latter action (h). 

If a plaintiff, having several causes of action, offer evidence on the trial, 
and fails for want of proof in respect of one or more of such causes of action, 
he cannot afterwards bring another action in respect of those causes of 
action iu which he has failed (i). The right to sue on a promissory note is 
entire, and a recovery a bar, though the note was given (but not expressed 
to be) lor securing payments accruing due from time to time. So if a cog- 
novit and receipt be given in a first action, though no judgment be entered 
up (k). 


RECOVERY (/). 

In general, where the party suffering a recovery had power to suffer it, it 
is to be presumed that all things were regularly done till the contrary 
appear (m). In such case it is sufficient to produce and prove an examined 
copy of the recovery (n). But where the party suffering the recovery had 
no title in himself, being but a remainder-man, or reversioner ; or if there 
be evidence to show that there was at the time of the recovery an estate for 
life in another, then a surrender by the tenant for life, in order to make a 
tenant to the pruecipe, ought to be proved (o), either directly, by proof of 
actual seisin, or of the deeds by which lie is made a freehold tenant, or by 
pr e su mp live e vi den c e . 

Where the freeholder is a trustee for the tenant in tail himself, acting 
under his power and direction, such a presumption (p) arises. 

So the presumption may lie founded on the acquiescence of those who 
were interested in disputing the validity of the 'recovery, and who have 
had opportunity to dispute it (//). 

Where a recovery has been suffered by a tenant in tail during tlie exist- 
ence of the estate for life, and possession has long* gone according to the 
recovery, a surrender of the life-estate is to he presumed (>). This presump- 
tion cannot however be made where the title is disputed recently after the 


(70 2 Bing. 377; 1 Saund. 87. Chitty 
on Pleading, vol. 2, p. 438. 

(0 Per Best, C. J. 2 Bing. 282. 

(&) Siddal v. Itawdiffe, 3 Tyr. 441. 

(Z) By the stat. 3 &4 Will. 4, no reco- 
very shall be suffered after 31st December 
1833. 

(jn) 2 Burr. 1065. But if the deeds be 
produced, and it appear that there was in 
fact no good tenant to the pnccipc, the 
presumption is destroyed. Earlof Suffolk's 
Case , East, 1747 ; 2 Burr. 1073. See the 
case of Lincoln College , 3 Co. 58. Keen 
v. The Earl of Effingham , 2 Str. 1267, 
where tlie question was (20 Geo. 2) as to 

VOL. II. 


the valid ity of two recoveries suffered in 
1714 und 1721, when the Court held, that, 
although after such a lapse of time proper 
tenants to the pruecipe would be presumed 
where no deed appeared, yet these being 
insufficient, they could not presume that 
there were others which were good. Scd 
quaere . 

(?*) 2 Cro. 455 ; Lutw. 1549 ; 1 Mod. 
117. 

(o) 5 Mod. 211. And sec below note (e). 

( p) Per Lord Mansfield, 2 Burr. 1073. 

( q ) Ibid. 

(r) Bridges v. Duke of Chandosfi Burr. 
1005 ; Bac. Abr. Ev. F. 

3Q 
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Presump- death of the person who was entitled to hold, without the aid of the 
tion of sur- recovery (*). If there be tenant for life, with remainder in fee, and he 
life estate * n remainder suffer a recovery, with a single voucher, if the recovery have 
been ancient, and there has been constant enjoyment under the recovery, 
the Court will presume a surrender by the tenant, so as to make a lawful 
tenant to the praecipe ( t ). 

But the length of time on which such a presumption is founded is to be 
reckoned, not from the date of the recovery, but from the period when pos- 
session began to go according to the recovery ( u ). If, therefore, after the 
recovery suffered by a tenant in tail, the tenant for life remain in possession 
for more than thirty years afterwards, the length of time does not begin to 
run until the death of the tenant tor life (x)» 

And it seems, therefore, that no presumption can be made from mere 
length of time after the recovery suffered, unless there be some circumstance 
of enjoyment, and acquiescence under the recovery, or other evidence to 
show that a recovery lias in fact been suffered ; for otherwise there is no 
ground to build a presumption upon. Bor instance, if an eldest son, who 
has a remainder in tail, should privately suffer a recovery, and his father 
should live many years afterward, there would be no pretence for presuming 
a surrender of the father’s life-estate (//). But although a possession by a 
tenant in tail, after the death of the tenant for life, may be ascribed to the 
tenancy in tail, as well as to a recovery previously suffered, yet after a long 
possession by the tenant in tail the presumption ought, it 9ecins, to be made 5 
for it is probable, from the acquiescence of the tenant in tail under his former 
recovery, that he knew that it wus not defective ( z ). 

In the case of Warren d. Webb v. Grenville (a), where a recovery had been 
suffered by a son who was tenant in tail forty years before, the estate for 
life being then in the widow, the Court expressly held that a surrender was 
to be presumed from mere lapse of time, without taking into consideration 
the circumstantial evidence, tending stTongly to prove that a surrender had 
in fact been made, viz . the proof of the debt-book of a deceased attorney, in 
which he charged 321. for suffering the recovery, two articles of which were 
for drawing and ingrossing a surrender by the mother, and in which the 
bill was acknowledged to have been paid. From this declaration of the 
Judges, therefore, it should seem as if mere lapse of time, even during 
the life of the tenant for life, would warrant the presumption. This, how- 
ever, is qualified and limited by Lord Mansfield’s account of the case in 
Bridges v. The Duke of Chandos (b) ; from which it appears that the report 
of Webb v. Grenville , in Strange, is defective, in not stating the important 
fact, that the jointress (the tenant for life) luid been dead a vast number of 
years , a circumstance which reconciles the declaration of the Court in Webb 
v. Grenville , as applied to that case, with the doctrine expounded in Bridges 
v. The Duke of Chandos (c). 


(s) Bridges v. Duke of Chandos , 2 Burr. 
1005; Bae. Abr. Ev. F. 

if) Anon . Vent. 257. S. C. reported 
differently, by the name of Green v. Froud , 
3 Keb. 310, 311; and by the name of 
Green v. Proud, 1 Mod. 117. 

(«) 2 Burr. 1005. 

(.t) Bndgesy. Duke of Chandos,^ Burr. 


(y) Per Lord Mansfield, 2 Burr. 1076. 


( 2 ) Ibid. 

(«) 2 Stra. 1129. 

(5) 2 Burr. 1005. 

(c) In the case of Dame Griffin v. 
Stanhope , (Cro. J. 455,) the Court in- 
tended the recovery to be good; but it 
appears that possession had gone along 
with the recovery. In 2 Lutw. 1649, at 
the end of the case o i Leigh v. Leigh, it is 
laid down, that in every common recovery 
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By the stat. 14 Geo. 2, e. 20, it is enacted, that all common recoveries 
suffered, or to he suffered, without any surrender of the leases for life, shall 
be valid, provided that it shall not extend to make any recovery valid, 
unless the person entitled to the first estate for life, or other greater estate, 
(in case there be no such estate for life in being), next after the expiration 
of such lease, have or shall convey, or join in conveying, an estate for life, 
at least, to the tenant to the praecipe. 

By sect. 4, in favour of purchasers, where, by neglect, recoveries have not 
been entered of record, it is enacted, u That where a person shall have 
purchased any estate for a valuable consideration, whereof a recovery was 
necessary to complete the title, he, and those claiming under him, having 
been in possession, may, at the end of twenty years from the time of such 
purchase, produce in evidence the deed, &c. making a tenant to the writ of 
entry. See. for suffering a common recovery, and declaring the uses, &c.. ; 
and such deeds (the execution being duly proved) shall be deemed good 
evidence for the purchaser, &c. that such recovery was duly suffered, and 
perfected according to the purport of such deed, &c. in case no record can 
be found, or the same should be found not to be regularly entered ; provided 
the person making such deeds, &c. had a sufficient estate and power to make 
a tenant to such writ.” 

And by the 5th sect, of the same Act, it is enacted, u That after twenty 
years from the time of suffering, all common recoveries shall be deemed 
good and valid to all intents and purposes, if it appear upon the face of such 
recovery that there was a tenant to the writ ; and if the person joining in 
such recovery had a sufficient, estate,* and power to suffer the same, notwith- 
standing the deed or deeds for making the tenant to such writ should be 
lost., or not appear.” 

This Act applies to those cases only where the party who suffered the 
recovery had a sufficient estate to enable him to do so, and does not alter 
the rules of evidence as to recoveries suffered by tenants in tail, during the 
existence of the estates for life. Where, therefore, the party suffering the 
recovery had no power to suffer it, but only an estate-tail, or remainder 
expectant on the death of the tenant for life, it is essential to prove, either 
directly, by proof of the necessary deeds, or by presumptive evidence, that 
there was a good tenant to the praecipe (e). 


it shall be Intended that there was a good 
tenant, to the praecipe, till the contrary 
appear ; this, however, it seems, was but 
the reporter’s own speculation, and not an 
adjudication of the Court. 

(e) 5 Mod. 211. Sixty years ago, lands 
were limited to trustees to pay debts, re- 
mainder to A. in tail, remainder to B . in 
tail. A, had possession, and, in considera- 
tion of 8001. marriage portion, made a 
settlement, and a common recovery was 
suffered, wherein Moore was tenant to the 
praecipe, who vouched A., who vouched 
the common vouchee. After the death 
of A. without issue, the remainder-man 
brought ejectment, and a deed to make 
a tenant to the praecipe, and payment of 
the debts was presumed from length of 
possession by A. and payment of the 800/. 
12 Vin. Ah. Q. Where tenant in tail of 
an estate subject to a long term, in order 
to suffer a recovery and bar the entail, by 


deed granted, bargained and sold unto X. 
&l B. the said land and premises, and the 
reversion, &c. to hold to L. & B. to the 
use of X. to the intent that he might be- 
come a perfect tenant of the freehold, in 
order to suffer such recovery, and which 
was declared to enure to the only proper 
use of the tenant in tail, his heirs, &c. for 
ever ; and the deed was, after the return of 
the writ of seisin, duly enrolled as a bar- 
gain and sale within 27 Ht;n. 8 ; held that 
X. thereby became solely seised of the 
premises, so as to be a good tenant of 
the freehold for suffering the recovery. 
II agger at on v. Hanbury, 5 B. & C. 101. 
Where A., a party levying a line of Hil. 
1821, having in the following April dis- 
trained for half a year’s rent of the pre- 
mises, due at Lady-day 1821, and other 
actions being then pending to try the title 
of the party, and another as heir-at-law, 
the rents were paid into a banker’s to abide 
3 Q 2 


Statute 14 
Geo. 2, 
c. 20, 8. 1 
6c 2. 
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It has been seen tlmt ft fine is proved by the production of the chiro- 
graph (/). It will be presumed that a fine has been levied with pro- 
clamations, till the contrary be shown (//). But to prove that ft fine lias 
been levied with proclamations, it is necessary to produce and prove a 
copy, examined with the Toll : the chirograph is insufficient for the pur- 
pose; for the chirographer is not authorized to make out copies of the 
proclamations (//.). 

In order to render a fine available, a seisin of the estate by the party who 
levied it is essential (i) ; but proof of possession, or of the receipt of rent, is 
primd facie evidence of seisin (//,). 


HECTOR, &c. 

The plaintiff, in an action against a preceding incumbent for dilapida- 
tions (/), must, under the proper issue, prove his own title to the church, as 
in an action of ejectment {in). Also, that the defendant, or the party whom 
lie represents, was possessed of the li ving. Evidence, by way of admission, 
as by proof of his having acted as such, by taking tithes, or other profits of 
the living, will suffice for this purpose. Lastly, he must prove the state of 
dilapidation in which the premises were left, and the amount required to 
put them into a proper state of repair. 

It seems to be no answer on the part of the defendant, nor even to he evi- 
dence in reduction of damages, that the premises were in a dilapidated state 
when he or his te stator took possession (//). 

In an action to recover penalties for* 11011-residence (o), the plaintiff must 


the event, which being determined in his 
favour, were ultimately paid over to bis 
representatives, held, Unit never having 
actually received any rent, lie was not to 
he deemed to have been seised at the time 
of bis levying t he line, which consequently 
did not operate as a bar by the ejectment 
in which tin* lessor claimed to be heir. 
Doe d. JAdyhird v. Li arson, 8 II. & (\ 
And see J.ord Toirnsnnl v. A. she, 
3 Atk. 330; , r i Cruise Dig. tit. 3d, c. 5, 
s. 34, p. 121. Ejectment by a, tenant in 
tail, evidence of receipt of rents for thirty 
years* during tin* life of the last tenant, in 
tail, and for seven years afterwards the 
ancestor bud had seisin, held that there 
was no such presumption of a line or re- 
covery by the last tenant in tail as called 
on the plaintiff to rebut It. Doe v. Dike, 
3 B. & A. 738. 

(/) Supra, tit. Fine. 

(tf) Supra , 931 ( u ). 

(/*) B. N. P. 129 ; supra, Vol. I. tit. 
PriiLic Documents. — C om ns. 

(/*) Where a fine was levied by tenant in 
tail in remainder during the life of the te- 
nant. for life, it was held that the remain- 
der-man in fee was not bound by the fine 
and non-claim. Doe v. Harris , 5 M. & 
S. 32G ; and see Doe v. Perkins, 3 M. & 
S. 271 ; supra, tit. Fine. Doe v. Duly- 
bird, 8 H. & V. GOO. 

Dvc \ . Williams, Cowp. G22. Supra, 


(/) In an action against tlie executor of 
a deceased rector for dilapidations, the in- 
cumbent is bound to maintain the parson- 
age (assumed to be of a size suitable to the 
benefice) and tin* chancel, and to keep 
them in good and substantial repair, re- 
storing and rebuilding, when necessary, ac- 
cording to the original form, without addi- 
tion or modern improvement, but he is not 
bound to supply or maintain anything in 
the nature of ornament, to which painting 
(unless necessary to preserve exposed tim- 
bers) and whitewashing and papering be- 
long, and by this rule the damages should be 
estimated. Wise .v Metcalfe, 10 11. & C. 
299. Vacation under the stat. 28 Hen. 8, 
c. 11, s. 3, means vacation dr facto. One 
who has recovered in quare imped'd 
against an incumbent do jure, only, in con- 
sequence of presentation to a second bene- 
fice, cannot recover tlie profits either from 
the time of his being presented or of suing 
out the quare imped'd. Hatton v. Cove, 
1 B. & Ad. 538. 

(«*) See tit. Ejectment. — Presump- 
tion. — Quake Impedit. — Tithes. 

(n) See 3 Burn’s Ecclcs. Law, 184. 

(o) By the st. 67 O. 3, c. 99, every 
spiritual person holding any benefice, who 
shall, without such license or exemption 
as is specified in the Act., wilfully absent 
himself for tiny period exceeding three 
months together, or to he accounted at 
several times in any one year (and for the 



965 


RECTOR, &C. 


first prove the obligation to reside, by evidence of the holding of the bene- Non- 
fiee by the defendant. The formal and strict proof of presentation, institu- residence, 
tion, and induction, is unnecessary; it is sufficient to prove that the 
defendant has acted as incumbent, as by receiving tithes or other profits of 
the living in that character (p). 

Secondly, he must prove the fact of absence ; and for this purpose, if 
there be a parsonage-house within the parish, residence in another house 
will subject the defendant to the penalties (q) for non-residence, unless he 
has a licence from the bishop , or is entitled to exemption under the stat. 57 
G. 3, c. 99, s. 5, 15 (r). 

Lastly, the annual value of the living. The statute 57 Goo. 3, c. 99, Value, 
s. 44, provides, that the Court in which the action is pending shall, upon 
application made for the purpose, require the bishop of the diocese to certify 
in writing under his hand to the Court, and the party named in the rule, 
the reputed annual value of the living ; and that such certificate shall, in 
all future proceedings in the action, be received o& evidence of the annual 
value, without prejudice to the admissibility or effect of any other evidence 
on tlie subject. 

A variance in the description of the parish is fatal ; as, where the parish Variance, 
was styled St Ethelbim /, but the real name was Ethelburya (.s). 

The defendant may prove, in defence, under the general issue, that he is 
within one of the exemptions specified in the statute; but be cannot insist 
on any other ground of excuse, such as ill-health, without the bishop’s license, 
which cannot be granted but on evidence laid before the bishop, anil when 
granted, will be evidence in bar of the action ( t ). 

If he rely on an exemption from liis appointment as chaplain, lie must 
prove the appointment by the proof of the original document (?/); and he 
must also prove the delivery of a notification of such appointment to the 
bishop. For this purjjose, the original notification from the bishop’s registry 
ought, it seems, to be produced (?;). 


One presented by the king may maintain ejectment for the rectory against 
one who lias been presented in consideration of a simoniacal resignation 
bond (a*). 


Ejectment 
for a Rec- 
tory. 


purposes of the Act, s. 38, the year is to be 
deemed to commence on the 1st of January, 
and to end on the 31st of December, both in- 
clusive ; and, s. 39, a month is to be deemed 
a calendar month, except when a month or 
months is or are to be made up of differ- 
ent periods, in which case thirty days 
shall be deemed a month),, and make liis 
residence and abiding at any other place or 
places, except at some other benefice do- 
native, perpetual curacy, or parochial clia- 
pelry, of which he may be possessed, shall, 
when such absence shall exceed such pe- 
riod as aforesaid, and not exceed six 
months, forfeit one third of the annual va- 
lue (deducting all outgoings, except any 
stipend paid to any curate); and when 
such absence shall exceed six months, and 
not exceed eight months, one half of such 
annual value; and when such absence shall 
exceed eight months, two -thirds of such 


annual value ; and when it shall have been 
for the whole year, throe-fourths of such 
annual value. The whole of such penalties 
arc given to the informer. 

(p) Supra , 934 (m); and tit. Tithes. 

(q) Canning v. JS'ewmmi, 2 Brownl. 54. 

(r) By see. (j, if there he no house be- 
longing to the benefice, a residence within 
the limits of the parish is sufficient ; and 
sec sec. 9. 

(s) Wilson v. Gilbert , 2 13. & P. 281. 

(t) Such a license, if pleaded, will, by 
the 45tli sect, of the stat,., entitle the de- 
fendant to double costs. 

(?/) Supra. , 944. 

(v) See Peake’s L. E. 450. Notice left 
at 1 louse of Dish op’s Dep. Reg. not suffi- 
cient. Vaux v. Vollamy , 4 IS. & Ad. 525. 

( x ) Doe v. Fletcher , 8 B. & C. 25. 


3 q 3 
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REFUSAL. — RELATION. — RELEASE. 


REFUSAL. 

Where a condition was inserted in a composition deed, that it should 
become void in case the creditors refused to execute the deed, it was held 
tli at the mere omission to execute was not a refusal (y ). 


RELATION. 

Lord Coke, in the case of Rutter v. Balter , says, “relation shall never he 
strained to the prejudice of a third party.” See 3 Tyr. 803. The title of the 
assignee of an insolvent’s real estate does not relate to a time antecedent to 
the conveyance (z). 


RELEASE. 

Proof of. A release (a), if produced, must of course be proved in the ordinary 
way ; but it may be established by circumstantial evidence (b). 


(y) Holmes v. Love, 3 B. k C. 242. 

(z) Doe v. Telling, 2 East, 2.07. Supra, 
tit. I nsolv ent. — Ban krit i*t. — Rati tt a- 
iutio, &c. As to the relation of an attorn- 
ment to the grant, spo Lord Mansfield’s 
judgment in Moss x. Gallimorv , Doug. 240. 
Of livery of seisin to the feoffment, ib. in 
case of bankruptcy, see tit. Ban krui*tcy. 

(a) General words in a release are to he 
taken most strongly against the releasor. 
P. C. Thorpe v. Thorpe, 1 Ld. Rayin. 
23 5; 2 Roll. Ah. 401), A. 1. But where 
there is u particular recital in a deed, and 
general words follow, the general words 
shall he qualified by the special ones. 1 hid. 
and 2 Saund. 403; 3 Kel>. 45. 50. Lord 
Arlington v. Merrick, 1 And. 04; 2 Oro. 
023, Butcher v. Butcher, 1 N. R. 113. 
Payler v. llonur sham, 4 M. & S. 423. 
Simmons v. Johnson, 3 B. & Ad. 175. A 
release given by the indorsee of a promis- 
sory note to the payee, will not extinguish 
the eluim of the indorsee against the 
maker. Carstairs v. Bat lest on, 5 Taunt. 
551. A release, in the usual form, of all 
manner and causes of action, &e. extends 
to all inchoate causes of action then exist- 
ing, and will, therefore, preclude the re- 
leasor, being the acceptor of a bill for the 
accommodation of the releasee, from suing 
the releasee for the amount afterwards re- 
covered against tin* releasor by the holder. 
Cartwright $ others v. Williams, 2 Star- 
kie’s C. 343. Scott v. Lifford, 1 Camp. 
C. 240. In cases of fraud, the Court will 
set aside a release given by a nominal plain- 
tiff. Hickey v. Burt, 7 Taunt. 48. Legh 
v. Legh, ] Bos. & Pull. 447 ; or by a co- 
plaintifT. Jones v. Herbert , 7 Taunt. 421. 
A release by one of several churchwardens 
is had. Cro. J. 284 ; Bum's Ecc. L. tit. 
Churchwardens . A covenant not to sue for 
a debt operates us a release. Cro. Eliz. 352 ; 
1 Roll. 1)31). Com. Dig. tit. Release, A. 1 . A 


release to one of two joint trespassers, is in 
law a release to both. Cooke v. Jenour, 
llolt, 00. It is as good u satisfaction in law 
as a satisfaction in deed. Ib. In all oases 
where a release is to one who is not merely a 
Wrongdoer, it is a release to his companion. 
Co. Litt.270; Com. Dig. Release, B.4, But 
a covenant not to sue one of two obligors 
docs not operate as a release. Bean v. 
Newhall, 8 T. R. 171. Supra, 348. The 
principle of a composition-deed is that 
all the parties are snpposcd to stand in the 
same situation; where the words of re- 
lease are general as to all the parties sign- 
ing it, a party cannot, by splitting his debt 
compound for a part, and by reserving 
himself as to the residue, obtain a greater 
proportion of his entire debt than other 
creditors (diss. Gazelcc, J ) Britten v. 
Hughes, 5 Bing. 460. The appointment 
of a debtor to be executor releases, because 
he cannot sue himself. Went. Off. Ex. 
ch. 2, p. 73. ; Williams, Ex. 812. In what 
cases a legacy to debtor discharges, see 
2 Roper on Leg. (11. 3d cd. Woodhum v. 
Woodburn, 4B.C.C. 226. Jeffs v. Wood, 
2P.W. 132. Williams on Ex. 810. 

(5) Washington Sf others (executors) 
v. Brymer , Hitt, at Guildhall after Hil. 
42 G. 3. Peake's L. E. Appendix. The 
action was debt on bond, dated 27th Sept. 
1 760, for 800 /. conditioned for payment of 
400 1. and interest, on the 27th Sept. 1767. 
Picas, non est factum, solvit ad diem , sol- 
vit post diem , a release, and a discharge 
under an Insolvent Acton 28th May 1778. 
To rebut the presumption of payment, the 
plaintiffs produced an affidavit made by 
the defendant on the 1st July 1800, before 
a master in chancery, to whom it had been 
referred to take an account of the testa- 
tor’s personal estate ; wherein he stated, 
that the testator, Michael Foster, having 
three daughters, to each of whom he said 
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A release under seal operated as a bar in assumpsit under the general 
issue ( c ), and was conclusive, although not pleaded, as it might have been, 
by way of estoppel (d). 

It seems, however, to be clear, that the plaintiff was entitled to impeach 
such release by evidence of any matter which might have been replied in 
avoidance of the release, had it been pleaded. For the plaintiff could not, 
by the defendant’s omission to plead the release, be placed in a worse situa- 
tion than if it had been pleaded (c). Under the new rules a release must 
now be pleaded in cases to which those rules are applicable ( f ). 


he intended to give a portion of 1,0001 ; the 
defendant in tlie years 1704 married one 
of them, and received a portion of 500 
with an assurance, that he intended to give 
him 500 /. more at bis death. That lie (the 
defendant) being in want of money in 1700, 
applied to the testator to assist him, who 
then lent him 400/. on the bond in ques- 
tion; and being about six years after- 
wards again in distressed circumstauccs, he 
again applied to the testator to assist him, 
who refused, saying, that he had already 
had his share of his estate ; that lui / night 
do as he pleased with what he had, as he 
should never call on him for it. The afli- 
davit then added, that the deponent con- 
ceived that the testator had cancelled the 
bond, and that lie had never been applied 
to for payment by him. Tlie testator died 
in 1791. 1 1 was contended, that, tlie cir- 

cumstances afforded strong evidence of a 
release; and that where a man promised 
to forgive his debtor, it must be, presumed 
that he intended to do it by legal and com- 
petent means; and as that could only be 
by u release under seal, it was to be pre- 
sumed that a release had been executed. 
The case being left to the jury, they found 
for the defendant. And see 6 Ves. 510; 
et supra , tit. Payment. 

(c) Where it was under seal. Lampon v. 
Cor he, 5 B. & A. 006. Jacob v. Mown - 
tree, 2 Taunt. 104 ; infra , note (<?). The 
release in a composition deed can only 
operate upon whatever debt, is then due 
to the party; it was held, therefore, that it 
does not affect bills then outstanding and 
dishonoured in other hands; held also, 
that an offer of a composition dispensed 
with proof of notice of dishonour. Mar get- 
son v. A itkin, 3 C. & P. 338. A deed 
recited that it had been agreed that — /., 
part of the purchase-money, should tic paid 
to a mortgagee, and the residue to the 
vendor, and tlie acknowledgment of the 
consideration was “ of the payment of the 
said sum of — l. to the mortgagee at or 
before the sealing, &c., the receipt whereof 
tlie mortgagee acknowledged, &c.;” but as 
to tlie residue, the language was, “ in con- 
sideration of the said residue paid to the 
vendor, as before mentioned, the receipt 
whereof, as also the payment of the mort- 


gage-money, making in the whole — 7., 
the vendor thereby acknowledged, and from 
the same and every part thereof acquitted, 
&c.;” a receipt was also indorsed for tlie 
full sum; the Court {dissentients Vaughan, 
13.), upon the authority of Lampon v. 
Corke (5 13. & A. 006), held that the 
vendor was not. estopped from showing 
that purt of the consideration-money was 
unpaid, the words of acknowledgment of 
the consideration paid to the vendor, “ as 
before; mentioned,” referring only to the 
agreement to pay, and not to an actual 
payment. Buttrell v. Summers, 2 Y. & .T. 
407. Where it appeared in an action by 
an attorney for the costs of defending 
in another suit the defendant’s son, that 
the plaintiff had prepared a release for 
the defendant, upon calling him as a wit- 
ness, in case his competency should be 
objected to; held, that the plaintiff, having 
imposed on the Court, ought not to he al- 
lowed to profit by it, and should be deemed 
to be in the same situation as if the release 
had been actually given by tlie defendant. 
Williams v. Goodwin, 11 Moore, 342. 
Semitic, that in an action of tort against 
a minor, for the negligence of liis agent, 
the guardian cannot release the latter. 
Fraser v. Marsh, 2 Starkie’s C. 41. A 
release by a party after his bankruptcy 
does not discharge the releasee, although 
the latter was ignorant of the trader’s in- 
solvency, and the release was executed 
more than two months before the suing 
out of the commission. Mellor v. Pyne 9 
3 Bing. 285. A party seeking to avoid a 
composition deed, on the ground of a re- 
fusal by a creditor to execute, must prove 
an actual refusal. Holmes v. Lace , 3 
B. & C. 242. See further K ester ton v. 
Solway, 2 Cliilty, 541. A release extin- 
guishes the debt. Baker v. l)ewey 9 1 
B. & C. 704. 

( d ) Lampon v. Corke , 5 B. & A. 606. 

(e) Supra, Vol. I. In the case of Mown - 
tree v. Jacob , 2 Taunt. 141, the plaintiff, 
in an action for money had and received, 
proved the receipt of 103Z. as prize- 
money by the defendant, who was a prize 
agent, on the plaintiff’s account. The de- 
fendant proved in answer a deed of assign- 
ment of the whole of the plaintiff’s pay, 


Operation 

of. 


How Im- 
peached. 


(/) See tit. Rules. 

3 q 4 
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How hn- Tn a case where a fraudulent, release is set up in answer to a just debt, it 
peached. would, it seems, be both inconvenient and inconsistent to prevent the plain- 
tiff from defeating the instrument by proof of fraud, merely because the 
party might possibly obtain a remedy in equity (y); and when it is very 
possible that a court of equity might, the party guilty of fraud denying it 
upon his oath, again send the plaintiff to law to have his case tried by a 
jury. The party may, by recourse to a court of equity, obtain an answer 
from liis adversary on oath, an advantage which he could not obtain at law ; 
but if be clioose to waive that advantage, there seems to be no reason in law 
or equity why he should not at once impeach the deed for fraud by evidence 
upon the trial. 

A deed of feoffment is evidence of a release, if it be without livery (h). 


&c., purporting to have been made to the 
defendant, in consideration of 100/. in hand 
paid at or before the delivery thereof, and 
a receipt in the plaintiff’s handwriting was 
Indorsed on the hack. There was also evi- 
dence that the plaintiff had acknowledged 
the receipt of 167. from the defendant..- 
On the other hand, it, was proved, that no 
money passed at the time, and that no 
vouchers or receipts had been kept, and 
that the plaintiff was an extravagant and 
thoughtless man.— The plaintiff’s counsel 
rt? lied upon the whole of the circumstances 
to show that the matter relied on by the 
defendant was a gross fraud, llut the jury, 
relying on the plaintiff’s execution of the 
deed, and signature to the receipt, found 
for the defendant. A mol ion being after- 
wards made fora new trial, sunl a rule niri 
granted, the Court ultimately discharged 
the rule. Heath, J. observing, that, where 
liman by deed acknowledges himself to be 
satisfied, it is a good bar, without, receiving 
any thing. Mansfield, C. J. entertained 

doubts upon the subject; but stated, that 
ns his brethren were of opinion that: a ver- 
diet against the evidence of the deed and 
receipt could not bo supported, the rule 
must be discharged. Tn the, marginal note 
affixed to this report, it. is stated, that “ if 
there has been an imposition in obtaining 
a deed, the relief must be in equity.” This 
position, whether true or not, does not seem 
to be warranted by the case. The ques- 
tion of fraud seems (as far as can be col- 
lected from the report) to have been left to 
the jury, hut they, relying on the receipt as 
well as the deed, by their verdict negatived 
the imputed fraud. The circumstances were 
probably too slight, to warrant any jury 
in finding fraud against the evidence of the 
deed itself and the plaintiff’s signature to 
the receipt, and the mere fact that the 
money was not actually paid at the time, 
was too slender a foundation for presuming 
fraud. The decision seems, indeed, from 
the language of the report, to have been 
founded upon the insufficiency of the evi- 
dence in the particular case to establish 
fraud, and not upon the broad position tlmt 
such an instrument could not be defeated 
at law by full and satisfactory proof of its 


having been obtained by fraudulent prac- 
tices. On the contrary, it appears, that 
matters of fraud are in general cognizable 
by courts of law. Sir W. Blacks! one, in his 
Comm. vol. 3, p. 431, after observing that 
it bad been said, that fraud, accident, and 
trust., are proper and peculiar objects of a 
court of equity, observes, “ but every kind 
of fraud is equally cognizable in a court of 
law, and sonu* frauds are cognizable only 
there, us fraud in obtaining a devise of 
lands, which is al ways sent out. of the equity 
courts to Ik; there determined.” And it. has 
been determined in the House of Lords that 
a will of a real estate cannot be set aside in 
a court of equity for fraud or imposition, 
but must first be tried at law on dcrisavit 
vel non , being matter proper for a jury to 
•inquire into . Bac. Ab. tit. Frond, J). and 
the cases there cited. In B right, v. .. Eynon , 
1 Burr. 31X5, Lord Mansfield says, that 
courts of equity and courts of law have, a 
concurrent jurisdiction to suppress and 
relieve against, fraud; but the interposi- 
tion of the former is often necessary to 
give more complete redress; and Lord 
Loughborough, C. in the case of Halts v. 
Grans, 2 Yes. J. 295, says, “ Where the 
Court of Chancery has decreed a deed to 
be set. aside for fraud ami imposition, I 
must suppose that it. would be equally set 
aside at law, upon pleading it. For courts 
of law relieve by making void the instru- 
ment obtained by fraud.” Wood’s Ins. 29f». 
In the case of Cockshott Bennett , 2 T. 

It. 7(53, Ashurst, J. says, “ If this security 
be fraudulent, a court of law may avoid it, 
as well as a court of equity.” See also 
Lord Kenyon’s observations in the same 
case, 3 T. R. 551. In White v. Hussey , 
Free, in Chan. 14, 15, it was said, that 
where a fraud can be clearly established, 
courts of law are competent to exercise a 
concurrent jurisdiction. Sec further Cow- 
per v. Lord Cotoper , 2 P. W. 720. 

('/) A release solemnly and deliberately 
executed by competent parties will hot be 
set aside in equity, except upon clear actual 
proof of fraud and imposition. II allied v. 
Marks , 3 Swanst. 444. 

(//) 12 Vin. Ah. T. b. 95. Bullard v. 
Sitwell, Clayton, 32. 



REPLEVIN. 


969 


REPLEVIN (i). 

Iv issue be joined on the right of property (A), the plaintiff must prove BWrtrf 
either a general or special property in the goods or cattle at the time of the property, 
taking (l). A mere possessory right is insufficient (m). 

Issue being taken on the right of property, the plaintiff is entitled to 
begin (»). 


W here the taking is admitted, and the affirmative of every issue lies on 
the defendant, as where he pleads liberum tmementum only, his counsel are 
entitled to begin and to reply (o). 

On issue taken on the plea of non ccpit , it is incumbent on the plaintiff to 
prove the taking or having of the cattle or goods (p), or part of them, in the 


(i) A sheriff at common law could replevy 
by writ only. By the slat, of Marlborough 
he might replevy by plaint out of court ; 
and the hundred court, which is derived 
out of the county, cannot do it by pre- 
scription. Halid v. Jim t, Lord Rayin. 
218. Replevin is not an action within the 
stat. 24 G. 2, c. 44. Fletcher v. Wilkins, 
(> East, 283. It is the proper form of pro- 
ceeding to recover possession of a specific 
chattel. Dove v. Wilkinson , 2 8 talkie’s 
C. 288. Neither the removal of a distress 
from the premises, nor an appraisement of 
the distress, takes away the right to re- 
plevy. Jacob v. King, 5 Taunt. 461 . A nd 
see J Chitt. 1 U(> ; Griffiths v. Stephens, ib. 
Replevin does not lie on a distn-s where 
the conviction before justices of t’u; peace, 
is conclusive. R. v. Monlihouse, Str. 1184 
Jb N. P. 63. Co. Litt. 146. It seems 
that goods taken under a warrant of dis- 
tress on a decree of the Court of Sewers, 
are replcvisablo as another distress, by the 
sheriff or his deputy. Lon! Kenyon ex- 
pressed great doubt as to the opinion in 
Callis that a replevin did not lie. But 
however tins lx f , if actually replevied, and 
the replevin removed into the K. B., the 
Court will not interfere in a summary 
way, hut leave the plaintiff to his plea. 
Pritchard v. Stephens, 6 T. R. 522. 
Where the question was, whether the 
owner could replevy goods seized under 
a warrant ot distress by Commissioners of 
Sewers, the Court declined to interfere. 
Pritchard v. Stephens , ft T. R. 622. And 
see Howell v. Wink, 2 Moore, 417. Ac- 
cording to Gilbert, C. B. (Gil. Replov. 
lul;, the distinction is between an cxecu- 
tion from a superior and one from an in- 
ferior court. But sec R. v. Mnnkhnme, 

L ' \i 84; , T d WiIIcs ’ m > note (")• 

where tho defendants seized goods' by 
S rt , uo * J magistrate’s warrant, under the 

n^ t -;£ Lab ? ur . pr ». 20 G. 2, c. 20, Which the 
remove<1 Plaint 
“ lto tl,e Court of C. P., the 
Court held on demurrer that tli« plaintiff 

P i Gad that the savant did not 
take oath, Ac. Wilson v. Weller, 1 B. 

* Kmhardson, J. said it was dear 
that ti m action would not lie, and cited 


Bac. Ab. 6th edit. vol. G, p. 58, Replevin, 
Bradshaw’s case, where it is laid down 
that whore distress and sale are given by 
Act of Parliament, replevin does not lie. 
Seats, where overseers rate a man not in 
occupation. Milward v. Coffin, 2 Rl. 
1331. The superior court interferes by 
punishing tho sheriff as for a contempt of 
oourt. 2 Str. 1184. A man may distrain 
for one cause and avow for another. Bae. 
Ah. Replevin ( K.). Corn. R. 78. Carth, 44; 
infra, tit. Truss pash. 54 Ed. I, Avowry, 
L42 ; 3 Co. 2(». See Governors o f Poor of 
Jiristol y. Waite , 1 A. & E. 2(i4. 

. (fy r Tbo defendant may claim property 
m himself or some other, for he has a right 
of possession against all hut the right 
owner at the time of replevying. Bro 
Repl. pi. 31. w 

(/) Bro. Rep], pi. ft. 20. Tempi email \ . 
pose, 10 Mod. 26. Persons who have a 
joint interest in cattle or goods may join; 
3 II. 4. 10; 1 lust. J46, b. But where the 
interest is several, there should be several 
replevins ; Bro. Al>. Repl. pi. 12. J.f the 
goods of a feme sole lie taken, and she 
marries, the husband alone may sue, or 
they may join. Hem v. Multaire, Oa. 
T. JI, 111), But if the goods be taken 
after marriage, they ought not to join ; 
but after verdict, it will be presumed that 
they were jointly possessed before. Ibid. 
Executors may maintain replevin for goods 
of the testator, taken in his lifetime. Bro. 
llepl. pi. 6.9. 

(m) 10 Mod. 25. 

(") Colstone v. Hiscolhs, 1 M. k 11. 301. 
The plea is divisible, and the defendant 
may prove property in part of the goods. 
Com. Dig. Pleader, 3 K. 12. 

(o) Hulford v. Crohe , Oxford Sum. Ass. 
1811; Peake’s L. Ev. 5. 

(p) A barge attached by a rope to a 
wharf may be distrained for rent of the 
wharf, and the premises attached to it. 
Huzzard v. Cnpel, 4 Bing. 137. This case 
was reversed on error brought in the Ex- 
chequer Chamber. Plea to an avowry for 
taking cattle as a distress for rent, that 
the cattle were not levant and cotichaut 
on the close in which, &c., held bad on 
demurrer, it being sufficient, on such an 


Onus pro- 
bandi. 

Non ccpit. 
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Non cepit. place (< q ) specified in the declaration. But it is not essential to prove that 
the cattle or goods weTe taken in that place originally (r), or that the goods 
were the property of the plaintiff (s). It is sufficient, under this issue, or on 
issue joined on a traverse of the taking in the place specified in the declara- 
tion, to prove a detention of them by the defendant in that place ; for it is 
a continuance of the original wrong (t). But the plaintiff would fail, unless 
he showed either an original taking of the goods, or a subsequent possession 
and detention of them there (i«)* 

The defendant under this issue, which merely denies the taking, cannot 
dispute the ownership. 

Non tcnuit. Upon issue taken on a plea of non tenuit rrwdo et formd, or of non demisit , 
&c. in bar of an avowry for rent (x) in arrear, the defendant must prove the 

avowry, to state merely that the cattle Balfour v. Weston , 1 T. It. 310. Monkc 

were on the lands, and the owner, if he v. Cowper , Ld. Hay. 1477. Rent-set'cice 

wishes to avail himself of an exception, is where the tenant holds land of his land- 

must bring himself within it; the avowry, lord by fealty and rent, or by any service 

also stating that the tenant held the close and certain rent. Litt. sec. 213 ; Co. Litt. 

• in which, &c., amongst other lands , and 142. And fealty is a common-law incident 

the plea only stating that the cattle were to rent-service. Co. Litt. 142. And so is 

not levant, &e., on the close in which, See., distress. Bat*. Ab. Bent, K. Or the land- 

held insufficient, as that might be true, lord may have his remedy by an assize, 
and yet they might on other of the lands By action of debt at common-law, on a rent 

demised. Jones v. Powell, 5 B. & C. (147 ; reserved on a lease for years. And by st. 

and 8 D. & It. 410; and see Kempe v. 8 Ann, c. 14, s. 4, against a tenant for life. 

Crews , 1 Lord Kaym. 107. Replevin docs Or by action for use and occupation, where 

not lie in respect of a cuption in foreign the demise is not hy deed. 11 G. 2,c. 14. 

parts, for it may have been justifiable by The landlord cannot distrain for rent, 
the custom of the place. Oil. Itepl. H>4. corn sold under a Ji. fa. on which sale the 

It is a caption in any county into which landlord was paid his year's rent. Peacock 

property taken. Oil. Itepl. 135. v. Purvis, 2 B. & B. 302. This is a neces- 

(q) The place is material, and traversa- sarv consequence of allowing such crops to 

ble. Weston v. Carter , I Sid. 10. Where be seized. Such crops as are fructus in - 

the plaintiff brought replevin for goods dustriales , and would go to the executor, 

seized under a warrant of distress for an have always been considered as seizable ; 

assessment under the stat. 13 G. 3, c. 78, hendfe it is (per Richardson, J.) that so lit- 

». 47, on the ground that the premises, in tie appears on the subject in the books ; 

respect of which he was assessed, were hut where the law authorizes a seizure, it 

situated in another township, the Court authorizes all which would make a seizure 

refused to set aside the proceedings. Fenton available. The st. 11 G. 2 only enabled 

v. Boyle, 2 N. R. 3Ui). landlords to distrain crops like other 

(r) Walton v. Kersop , 2 Wils. 354 ; goods ; but other goods must be taken as 

Maltravers v. Fossett , 2 Wils. 295 ; B.N.P. subject to prior rights which have attached 

54 ; 2 B. & P. 480. them, and here a prior right had attached 

(#) But the defendant cannot have a re- inconsistent with the landlord’s distress, 

turn of the goods under that plea. 1 Will. The luudiord cannot distrain unless there 

Saund. 347 (1). In analogy to the prae- be an actual demise at a fixed rent. Dunk 

tice in trespass, quare clausum fregit, it v. Hunter, 5 B. & A. 322; Hamerton v. 

is sufficient to put the locality of the taking Stead, 3 B. & C. 478 ; and see tit. Use 

iu issue. If issue be joined on the property, and Occupation. Where, in replevin, 

the defendant may show, in mitigation, it appeared that the lessee was also agent 

til at the plaintiff has the goods. B. N. P. for the lessor, and had paid for him the in- 

59 ; Godb. 98. terest due upon the premises, which were 

(0 Walton v. Kersop, 2 Wils. 254. mortgaged for twenty-five years, with his 

(u) Johnson v. Wolyer , 1 Str. 507 ; knowledge and acquiescence, the interest 

B. N. P. 54. Abercrombie v. Parkhurst, being equal to the rent ; held, that it was 

2 B. & 1\ 481 ; 1 Will. Saund. 347 (1). equivalent to a payment as rent, and avail- 

(r) Rent, in general, is something given able upon the plea of Hens en arriere. 

by tlie lessee to the lessor for the use of Dyer v. Bowley, 2 Bing. 94. If there be 

liis land. Bac. Ab. tit. Rent. It is there- separate demises of two parcels, there can- 

fore payable so long as the engagement not he a joint distress. Rogers v. Bidk- 

continucs, and until an eviction. And a mire, Str. 1040. A rent-charge is a rent 

lessee is liable on his express covenant, granted by deed with a clause of distress, 

although the eugagement has ceased, from See Bac. Ab. tit. Rent. If tenant in tee 

the premises huving been burnt down. make a feoffment, or a tenunt for life or 
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holding, as alleged in the plca(y); and a variance as to the amount of Nontenuit. 


years grant all his estate, he cannot reserve 
a rent without deed. 2 Roll. 448 ; Litt. 
s. 215 ; Com. Dig. Rent, B. It must be 
reserved out of manurablc lands and tene- 
ments on which the lessor may distrain. 
Co. Litt. 47. a. Buzzard v. Capet, 8 B. 
& C. 141. It Is an entire charge and 
against common right, but is divisible 
among several coparceners and tenants, 
and subject to several distresses. Co. Litt. 
146 b. A replevin for a distress for a rent- 
charge is within the st. 11 G. 2, c. 10, s. 
20, as to taking a bond for the effectual 
prosecution of the suit ; but is not within 
tiie 22d sect, as to the general avowry for 
a distress. Short v. Hubbard , 2 Bing. 
340. Bulpit v. Clarke, 1 N. R. 5G ; see 
also as to rent under a Canal Act, Leomin- 
ster Canal Co . v. Cowell, 1 B. & P. 213; 
Willes, 420 ; Heriot Custom. 2 Wils. 28. 
A rent-seck is a rent granted without u 
power of distress. The stat. 4 G. 2, c. 28, 
s. 5, gives a power of distress for rent-seck, 
rent of assize, and chief rents, as in case of 
rent reserved on a lease. And at common 
law an assize lay after seisin, as by the 
payment of a penny. Litt. sec. 236 ; and 
see the st 11 G. 2, c. 10, as to the form of 
avowry. As to the right of distress by 
executors, husbands him] tenants, pur autre 
vie, see the st. 32 Hen. 8, s. 37, and 8 
Ann. c. 14 ; 11 G. 2, c. 10. As to the ap- 
portionment, suspension, and r\tinguish- 
ment of rents, see Bac. Ab. tit. Rent, (M.) 

(?/) Proof of ail agreement, for a lease is 
insufficient. Dunk v. Hunter, 5 B. & A. 322. 
Hayward v. Harwell, 6 Ad. & Ell. 265. 
Seats, where a person entering unaer an 
agreement for a lease, either pays rent 
( Knight v. Bennett, 3 Bing 361), or pro- 
mises to do so, or admits rent to be due. 
Regnart v. Porter, 7 Bing. 451 . Cox v. 
Bent, 5 Bing. 185. * So a tenant holding 
over after notice to quit is not liable to a 
distress. Jenner v. Clegg, 1 M. & It 213. 
Cor. Parke & Bolland, B. Where the 
rent was payable quarterly, or half-quar- 
terly, if required, it was held that the 
landlord having received the rent quarterly 
for twelve months, could not, without 
notice, distrain for a half-quarter. Nul- 
lam v. Arden, 10 Bing. 291). Where by 
the terms of an agreement to take a lease 
at a certain rent, but without any words 
of demise, the landlord undertook to com- 
plete certain erections which he never did, 
and no rent was ever paid for four years, 
and on being demanded, the tenant said 
he was ready to pay what was due when 
the erections were completed, and an 
allowance made him for the expense of 
his own erections according to the agree- 
ment ; held, that there being no promise 
of payment of any certain rent, but only a 
conditional agreement to pay something, 
to be ascertained in reference to the agree- 
ment, there was no sufficient right shown 


to a rent certain to entitle the landlord 
to distrain. Regnart v. Porter , 7 Bing. 
451. Where the avowry was for rent due 
from the plaintiff as tenant of premises 
at a yearly rent of 100 but it appeared 
that the defendant was entitled to two- 
tliirds only as tenant in common with 
a party who hud omitted to execute the 
conveyance to him ; held that such avowry 
was not supported. Although the landlord, 
since the statute, may avow generally, he 
must allege truly, and prove his title to 
the rent as alleged. Philpott v. Dobbin - 
son, 6 Bing. 104 ; and 3 M. & P. 320. 
Where the plaintiff had entered under an 
agreement with the defendant for a lease, 
and in an account of dealings between 
them there wns an item for rent, the 
amount of which had been discussed arid 
altered, it was held to constitute an ac- 
knowledgment of a tenancy from year to 
year, under which the landlord wus autho- 
rised to distrain. Cox v. Bent, 5 Bing. 
185 ; and 2 M. & P. 281. And see Knight 
v. Bennett, 2 Bing. 361. The avowant, 
whilst holding for a term of years, under- 
let part to the plaintiff from year to year ; 
and upon the expiration of his own term, 
agreed with his landlord to hold oil from 
month to month ; held, that in the absence 
of any new agreement between the plaintiff 
and the avowant., the former tenancy be- 
tween them continued. Peirse v. Sharr , 
2 M. & Ry. 418. The defendant, after 
bringing ejectment against the plaintiff, 
cannot afterwards raise the relation of 
landlord and tenant, and distrain ; and it 
makes no difference; that the ejectment 
was directed against the claim of a third 
person who came in and defended, the 
plaintiff being suffered to remain in posses- 
sion, the judgment against the casual 
ejector would be conclusive against the 
tonunt. Briders v. Smith, 5 Bing. 411. 
By an instrument not under seal, A. agreed 
to let to B. on lease the rectory of L., 
and the tithes arising from the lands in 
the parish of X., and also a messuage 
used as a homestead for collecting the 
tithes, at the yearly rent of 200/. A. 
cannot distrain for rent in arrear; the 
agreement not being under seal, did not 
operate as a demise of the tithes, and 
no distinct rent was reserved for the 
homestead. Gardiner v. Williamson, 
2 B. & Ad. 330. The landlord, having 
a term in the premises, which will expire 
on the 1 1th November, lets the premises 
orally to the plaintiff, to hold till the 1 1th 
November, paying 40/. rent immediately; 
the agreement amounts to a lease, of which 
parol evidence may be given, without any 
assignment made in writing ; but being a 
demise of the whole interest, the defend- 
ant cannot distrain. Preece v. Correy, 
5 Bing. 24 j and 2 M. & P. 57. And see 
Poulteney v. Holmes, 1 Stra. 405. Smith 
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Nontenuit. annual rent will be fatal (z) ; so as to the clays when the rent becomes 
due (a.) But a variance as to the quantum of rent due will not be material, 
provided the terms of the holding he proved as laid. 

Where the defendant made cognizance for rent for two years and a quar- 
ter, ending on a day specified, it was held to be sufficient to prove that he 
was entitled to rent for two years ending on that, day ( b ). Where the decla- 
ration wa9 for taking cows in four closes, and the avowry stated the holding 
at a certain yearly rent, and the evidence was that the four closes, and also 
two others, were held at that rent, it was held to be no variance (<?). 

The defendant avowed for the yearly rent of 20 /. payable half-yearly, by 
equal payments, every second Tuesday in November, and every second Tues- 
day in May, and because the sum of 20 1. of the said rent for one year, end- 
ing on the 14th day of November, being the second Tuesday in November, 
was in arrear, &c., It appeared that the rent-days were the second Tuesday 
in November and the second Tuesday in March, and that the plaintiff had 
said so; it was also proved that the plaintiff entered on the land at Candle- 
mas, and the house, &c. on May-day, and the variance was held to bo 
fatal (d). 

Where the defendant avowed that the plaintiff hold four closes at a speci- 
fied rent, proof that, he held those and two others at that rent, was held to 
he no variance, every part of the land being liable to that rent(c). An 
avowry for rent payable at Martinmas, means New Martinmas (/'). The 
defendant under an avowry for a double rent under the st. 11 G. 2, c. 10, 
s. 18, cannot recover the single rent (g). 

A verdict for a defendant, who made cognizance as the bailiff of A. It., is 
conclusive, as to the tenancy, in an action between the same plaintiff and 
the landlord (//.). 

Coparceners must join in an avowry for rent in arrear (i). 


v. Mnplebank, 1 T. It. 445. 13ut a tenant 
from year to year, underletting from year 
to year, lias a sufficient reversion to entitle 
him to distrain. Curtis v. Wheeler, I 
M. & M. 495. Where a party entitled to a 
lease for lives, with perpetual right of re- 
newal, assigned his whole, interest., reserv- 
ing a rout, with power ol‘ dist ress ; it was 
held, that there being no reversion, lie could 
not avow under 25 Geo. 2, c. 13 (Irish Act 
corresponding to 11 Geo. 2, c. ID) ; those 
statutes being confined to euses where 
there is a reversion or interest vested in 
the lessor, on the expiration of the lease. 
Pinch v. Vhjges, 1 Bow & 0. 180. Where 
the issue is as to the amount of rent which 
is found, hut the jury find a different hold- 
ing, the defendant may amend under the 
st.'fi & 4 W. 4, c. 42, s. 24. Iicgnnrt v. 
Porter , 7 Ding. 451. 

( z ) Cossey v. JJiggons , 2 D. & A. 540. 
The allegation was, that the plain ti if’ held 
under the yearly rent of 72 1. The evi- 
dence was, that he held under the rent of 
72 /. 0 s., and the variance was held to be 
fatal. The plaintiff having also pleaded 
'fie . uk in unroar, it was held that the jury 
ought to he discharged from giving any 
verdict on that issue, hut that if any were 
given, it ought to he found for the plaintiff. 


See jfrown v. Sager, 4 Taunt. 320. So if 
the defendant avow for the whole, being 
entitled only to two-thirds of the rent. 
Philpott v. JJobbinson , 0 Ding. 104. 

(a) Avowry for rent payable at two 
periods, the plaintiff may allege that he 
holds by rent payable at one absque hoc , 
&c. 0 Co. 34. Dae. Ab. tit. Replevin (K). 
In Hill v. Hilar d, Lev. 141, where the 
plaintiff, in lieu of an avowry for taking 
one cow damage-feasant, pleaded a pre- 
scription for four cows and a half, which 
was found for him, the Court, on motion 
in arrest of judgment, held that it was suf- 
ficient to prove the prescription for so 
much as covered the alleged trespass. 

( b) Forty v. Imber, 6 East, 434. 

(c) Hargreave v. Sherwin, 6 B. & C. 
34. 

(d) Collum v. Butler , Lane. Summ. 
Ass. 1829, cor. Bayley & Hullock, Js. 

(c) Ilargrcave v. Sherwin , 6 B. & C. 34. 

(/) Smith v. Walton , 8 Bing. 235. 

(g) Johnstone v. Huddles tone, 4 B. & 
C. 938. 

(h) Hancock v. Welsh, 1 Starkie’s C. 
347. 

(i) Ld. Rnym. 04. 
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A joint-tenant may distrain for the whole rent, blit he ought to avow for Nontcnuit. 
part only in his own right, and make cognizance, as bailiff, to the rest (A). 

Tenants in common must sever in an avowry for rcnt(Z); but one caunot 
avow alone for taking cattle damage-feasant, without making cognizance, 
as baililf, of the rest (m). 

Tlie general principle already adverted to ( n ) precludes the plaintiff from 
disputing his landlord’s title under this plea, even although the landlord has 
obtained possession by fraud (0), whilst he continues in possession under 
the avowant who first, let him into possession (p) ; neither can he dispute 
the title of the assignee of the landlord to demise tin* land (q) ; but he may 
rebut the presumption derived from the mere fact of his having paid rent to 
one from whom he did not derive his original possession, by proof that the 
rent was so paid, through ignorance, to one who had in reality no title (r) ; 
and although he cannot dispute his landlord’s title to demise, lie may show 


(k) 12 Moil. DC; Bac. Ab. tit. Joint - 
Umant , K. ; 5 Mod. 75. 151 ; Thomps. 
Ent. 204 ; 9 Salk, 207. Bo for Distress, 
Damage feasant. Ibid. 

(Z) Co. Litt. 188. b; 5 T. R. 249. 

(?») 1 Roll. Ab. 228. Sir W. Jones, 
280. Tliel. Dig. 27. 5 T. R. 241). C alley 
v. Spearman ,2 11. 1). 280. 

O) Supra , 424. The stat. 1 1 G. 2, e. 
19, s. 22, permitting the landlord to avow 
generally, without setting forth the demise 
or his title, the plaintiff can neither plead 
nihil Imbu'd in tenements, nor give such 
mailer in evidence under the plea of non 
tenuit, or non demisit. Sylluan v. Sir ad - 
liny, 2 Wils. 208. 

ip) Parry v. House, Holt’s C. 489. Bee 
also Syllivan v. Stradling, 2 Wils. 208. 
Parker v. Manning, 7 T. R. 599 ; 1). IN. P. 
199. Palmer v. Eh ins, Ld. Ray. 1552. 
M or (fan v. Ambrose, Peeke’s L. E. 2425 
11 Ves. 944; Bay. R. 19. So where the 
party under whom the plaintiff claims 1ms 
submitted to a distress by the defendant, 
Cooper v. Bland, 1 Ring. N. C. 45. So 
in an action for use and occupation, the 
defendant who has paid rent to the plain- 
tiff camiot, be permitted to show that his 
presentation to the living was si morn acid. 
Cooke v. Loxle.y, 5 T. It. 4. Brooke v. 
Watts , 0 Taunt. 999. Bo he cannot show 
that the plaintiff has demised the premises 
to a third person whose interest, is not ex- 
pired. Phipps v. Scidthorpe, 1 1). & A. 
50 (in an aetion for use and occupation) ; 
or that lie had mortgaged them previous 
to the lease to the defendant. A Ichor no 
v. Gomme , 2 Ring. 54, in replevin. See 
also Balls v. Westwood , 2 Camp. 11; 
from which it should seem, that in an ac- 
tion for use and occupation, it is no defence 
to show that the landlord’s title has ex- 
pired, unless ho has formally renounced 
his landlord’s title and commenced a fresh 
holding under another person. Bee fur- 
ther Clarke v. Water ton, 2 Mo. & It. 87. 

(p) See Boyers v. Pilcher, 0 Taunt. 
201); and see the following notes. 

( 7 ) Bennie v. Bobimon , 1 Bing. 147. 


Where tbe plaintiff had taken a lease from 
a party, though a mere receiver, held that 
under the plea of non tenuit, he could not 
insist upon his want of beneficial interest to 
demise ; Dancer v. Hastings, 4 Ring. 2. 
Or that his landlord, by whom lie was let 
into possession, acquired the property by a 
fraudulent anil void assignment. Parry 
v. House, Holt, 48 ; Dallas, J. And nil 
hafmU in tenement is would be a had pica, 
supra , note (»). 

(#*) Boyers v. Pitcher, 0 Taunt. 209. 
The plaintiff held under A . B., and after- 
wards paid rent to the defendant, to whom 
a moiety of the estate had been delivered 
under u writ of el eg i. I against A. B., and 
the plaintiff was permitted to show that,, 
previous to the defendant’s judgment, A. B. 
iiad conveyed the premises to a creditor, in 
satisfaction of a debt which entitled the 
latter to distrain ; and see Phillips v. 
Pearce, 5 B. & C. 499. And a plaintiff 
in replevin is not estopped by an attorn- 
ment made by him after an ejectment 
brought seven years before the commence- 
ment of the replevin-suit, during which no 
rent had been demanded, from proving a 
feoffment to himself from the person under 
whom the avowants claim. Gracenor v. 
Woodhouse, 1 Ring. 98 ; see tit. Ejkct- 
mhnt ; see Boyers v. Pitcher, C Taunt. 
202. Doe v. Bamsbottom , 3 M. & B. 51(5. 
England v. Slade, 4 T. R. 082; supra, 
Ejkctm ifi NT. And a lessee is not. estopped 
by payment of rent to a lessor after his 
title had expired, and after notice to the 
lessee of an adverse claim, unless the lessee 
had full notice of the nature of the adverse 
claim, or the manner in whicli the lessor’s 
title expired. Benner v. Duploch , 2 Bing. 
10 ; and sec Gregory v. Doidge, 3 Bing. 
474. Doe v. Edwards, 5 R. & Ad. 1005. 
The observations of Bullcr, J. in Williams 
v. Bartholomew , 1 B. & 1*. 320. So he 
may show that a payment or acknowledg- 
ment wns made under the influence of 
a fraudulent misrepresentation. Doe v. 
Brown , 7 Ad. & Ell. 447. 
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Non tenult. 


Ricns in 
a r rear. 


tlie landlord’s title lias expired subsequently to the lease, and that he has 
been compelled to pay rent to another (a) ; for otherwise he would be obliged 
to pay the rent twice over. 

Proof that the plaintiff* was let into possession of land under an agreement 
for a lease before the lease was executed, is not evidence of n demise during 
the first year of such possession (t). A payment to a mortgagee on a mort- 
gage affecting the premises, with the avowant’s consent, is evidence 
under this plea (u). 

The plaintiff* under this plea may also prove an eviction by a third person, 
and an attornment to him (x). 

Upon issue taken on the plea in bar to an avowry for rent, that no rent is 
in arrear, the demise is admitted as alleged in the avowry (y); and it is 
incumbent on the plaintiff* to prove that it has been satisfied. And the 
defendant will be entitled to a verdict if it appear that rent is in arrear 
to a less amount than is alleged (r), although a specific sum be alleged to be 
in arrear (a); for the substance of the issue is, whether any rent be in 
arrear. 

The plaintiff cannot, it has been said, under tliis issue, prove payment to 
one who claims by a superior title, under a threat of distress (6). This, 
however, seems to be doubtful, for if the payment be good, there is no rent 
in arrear (r). 

The right to distrain is not taken away by a mere conditional promise to 
the tenant., who has not performed the condition ( d ). 

There is a distinction between an avowry in replevin and a justification 
in trespass; in replevin the avowant is an actor, and must make out a good 
title in all respects (c). 

Where issue was joined upon non tenuity and also upon the pica of riens 
in arrear, it was held, that the first issue being found for the plaintiff, the 
second became immaterial ; and that the proper course was to discharge 
the jury from giving a verdict, hut that if any verdict was entered, it must 
be for the plaintiff ( f ). 


(,v) Doe d. England v. Slade , 4 T. It. 
082, and per Best, L. C. J. in Fenner v. 
Duplock , 2 Bing. 10. Where land be- 
longed to a parish, and the churchwardens 
let the land to the plaintiff, it was held 
that the defendant, in action for use and 
occupation, was not estopped from denying 
the plaintiffs title from the churchwardens. 
Phillips v. Pearce , 5 B. & C. 4113. 

(t) Megan v. Johnson , 2 Taunt. 148. 
See above. 

( 7 /) Dyer v. Bewley , 2 Bing, 04. 

(x) Hopcraft v. Keys, 0 Bing. 013. In 
the case of an eviction by the landlord him- 
self, qu. whether the eviction ought not 
to be pleaded. 

(y) Hill v. Wright , 2 Esp. C. 669. 
Cooper v. Eggington , 8 C. Sc P. 748. 

(z) Harrison v. Barnby, 5 T. R. 246 ; 
2B.&A.249. 

(a) Cobb v. Bryan , 3 B. & P. 348. 

(b) Taylor v. Zamira , 0 Taunt. 524. 
The plaintiff cannot claim in his plea a de- 
duction lor land-tax, unless the sum dis- 
trained lor was due at time of such pay- 
ment. Stubbs v. Parsons , 3 B. & A. 610. 
The payment is still to be regarded as 


compulsory although the ground-landlord 
lias allowed the occupier time to pay. Car- 
ter v. Carter , 5 Bing. 406. 

(<?) Where the plea showed that the plain- 
tiff had paid the rent to the defendant’s 
mortgagee, it was held to be good as a plea 
of payment, and did not amount to a plea 
of nil habuit in tenements. Johnson v. 
Jones , 10 Ad.& Ell. 809; 1 P.& D. 651. 

(d) Trespass for distraining goods, plea 
alleging the plaintiff to be under-tenant to 
B . the defendant’s tenant, and that the 
defendant had promised that so long as he 
paid the rent which should become due to 
the defendant’s tenant, he, the defendant, 
would not trouble him or his property, and 
averring that he had paid the rent up to a 
certain period, and had tendered the resi- 
due, but did not allege that the defendant 
had any notice of the tender ; held that it 
was a mere conditional promise by the 
defendant, and not having been performed, 
he was not to be deprived of his remedy by 
distress by any proceeding of which he had 
no notice. Welsh v. Rose. 6 Bing. 638. 

(e) B. N. P. 55. 

(/) Coney v. Diggons, 2 B. & A. 546. 
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If the plaintiff traverse the fact, as alleged in the cognizance, that the 
defendant is bailiff to the party under whose authority he distrained, evi- 
dence of a subsequent ratification and approval of the act will be sufficient, 
although there was no prior command given ( g ). 

In the case of an avowry for rent in arrear, the avowant ought to be pre- 
pared with proof, not only of the amount of the rent, but also of the value 
of the distress ; for the stat. 17 C. 2, c. 7, enacts, that if the plaintiff be non- 
suit after cognizance or avowry, and issue joined, or if the verdict be given 
against the plaintiff*, the jurors impannelled to try the issue shall inquire of 
the sum in arrear, and the value of the goods or cattle distrained, and that 
the avowant, or he that makes cognizance, shall have judgment for such 
arrears, or so much as the goods or cattle distrained amount to. An omis- 
sion to find the value of the distress cannot be supplied by a writ of 
inquiry (h). 

The proof of a prescriptive right of common, where issue is taken on such 
a pica, when pleaded in bar of an avowry, for taking cattle, damage-feasunt, 
is considered in another place (i). In general, evidence of a more limited 
right than that alleged will lie insufficient (A). But evidence of a more 
ample right will support the plea (Z). Thus, if the plaintiff prescribe for a 
right of common for sheep, his replication will be supported by evidence of 
aright of common for cows as well as for sheep ( m ). 

Where the lord has distrained, and issue is taken on the levancy and 
couchaney of cattle, proof that part only were levant and couchant will not 
support the issue for the plaintiff* (w). 

A plea of tender of a specific sum admitted to be clue for rent, is not 
proved by evidence of the tender of a less sum, though no more be due ( o ). 
A tender maybe cither to tie, landlord or to the bailiff who makes the dis- 
tress (». But, in general, a tender to a bailiff (j), with proof that lie is 
agent to the landlord, is not sufficient (r). 

Where issue is taken on a plea of tender of amends to the person entitled 


As the coats are now divisible, a verdict 
ought to be found on each, except by con- 
sent. 

(g) Trevilian v. Pine , II Mod. 112; 
Vin. Ab. tit. Bailiff, D. 

(h) Sheave y. Culpepper , 1 W. Saiincl. 
195, b. 1 Lev. 255 ; Ca. T. H. 297 ; 2 Bl. 
763. Rees v. Morgan , 3 T. R. 349. But 
the avowant, & c. would still be at liberty 
to take his judgment as at common law, 
for the statute does not extinguish the com- 
mon-law Tight. 3 T. R. 349. Baker v. 
Bade, Carth. 254. And where the plaintiff 
in replevin is nonsuit, the defendant is not 
hound to have his damages assessed under 
the statute, or take the earliest opportu- 
nity to prosecute his writ de retomo ha- 
bendo . And he may distrain the same 
goods for rent subsequently accrued, pre- 
vious to suing out the writ de retorno ha- 
bench, without waving his action against 
the sureties on the bond. 1 Taunt. 218. 

(i) The evidence, where such an avowry 
or cognizance is pleaded, depends, of 
course, on the plea and issue taken, such 
as of a freehold or other title to the locus 
in qua, defect of fences, &c. ; the evidence 


relating to which is considered under the 
appropriate heads. See Trespass ; Libe- 
rum Tenemkntum, &c. 

(A) Supra , tit. Prescription. — Com- 
mon. And soe Pring v. Henley , B. N. P. 
59. Rotheram v. Green , Cro. Eliz. 593 ; 
B. N. P. 00. 

(Z) Supra , tit. Prescription. 

(m) Bushwood v. Pond , Cro. Eliz. 722. 
Bailiffs of Tewkesbury v. Brickwood , 1 
Taunt. 142. 

(n) Sloper v. Allen , 2 Roll. Ab. 706; 
B. N. P.299; supra, 319. 

(o) John v. Jenkins, 1 C. M. 227. A 
tender before distress makes the taking, 
and after distress, before impounding, 
the detention unlawful. Evans v. Elliott , 

5 A. & E. 142. See Carpenter's Case , 8 
Rep. 146, b. 

(p) Smith v. Goodwin , 4 B. & Ad. 413. 

(q) P liking ton's Case , 5 Rep. 76; 1 
Brownl. 173. So a tender to one deputed 
by the bailiff is bad. Pinner v. GrevilL 

6 Esp. C. 95. 

(r) As where the bailiff is the landlord’s 
usual receiver. Browne v. Powell , 4 
Bing. 230. 


Traverse 
that the 
defendant 
is bailiff. 

Amount of 
rent and 
value of 
distress. 


Damage- 

feasant. 


Tender of 
amends. 
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to receive them, it seems, that evidence of a tender to the bailiff making the 
distress, the principal being present, is insufficient. But if a distress be 
made by a bailiff, in the absence of the principal, and the bailiff be proved 
to be his usual receiver, a tender to the latter seems to be equivalent 
to a tender to the principal (s) 

Where the cattle were distrained, damage-feasant, in a private pound, 
and the distrainor admitted that they were about to be sent to a public 
pound, it was held, that a tender of amends, whilst they were in the private 
pound, was not too late (/). 

In replevin upon goods distrained off the premises, under 11 Geo. 2, c. 1, 
as on a fraudulent removal, it must be shown that there was not a sufficient 
distress left on the premises ; the justification fails unless it be established 
that the defendant is without remedy except by action ( u ). 

The defendant must establish that the goods were removed fraudulently, 
and with the view to elude a distress; where the proof was, only that some 
goods bad been removed from the premisos openly, and the jury negatived 
that any rent was due, the Court refused a new trial on payment, of costs. 
The Court, in a doubtful case, would not by the result of another trial subject 
the plaintiff to double costs, and revive the liability of the sureties, especially 
as the landlord might still have recourse to an action for use and occupation 
if rent were really due (./•). 

Competency. — Where the avowry alleged that the plaintiff and J. B. were 
joint-tenants under a lease, and J. B. was rejected as a witness for the plain- 
tiff, on the voir dire without examination, for the purpose of explaining his 
situation, a new trial was granted (?/). 

The declarations of the party under whom the defendant in replevin makes 
cognizance are not admissible against the defendant, for the party may be 
called as a witness ( z ). 

Where the landlord, after distraining on the under-tenant, avows in the 
name of the tenant, the latter is not a competent witness for the land- 
lord (a). 

But in a later case, where the defendant having made cognizance first, 
under a demise by A. to i>\, and secondly, under a demise from B. to the 
plaintiff, abandoned the second cognizance, it was held that he might call 
B. as a witness (/>). 

tlie rent after notice not to pay it to him. 
Harrison v. Barnhy , 5 T. It. 240. An 
appointment of a bailiff by a corporation 
need not be under seal. Smith v. Bir- 
mingham Gas Company , 1 A. & H. 520 ; 
supra , tit. Aon N T. — Corpoiiation. 

(t) Browne v. Powell , 4 Bing. 230. 

\u) Parry v. Duncan , 1 Mood. & M. C. 
533. 

(a?) Parry v. Duncan , 7 Bing. 243 : and 
5 M. & P. 10. 

( y ) Banter v. Warrc , 1 B. & C. 089. 
And in Tremlett v. Sharland. , Exeter Sp. 
Ass. 1837. Roscoe on Ev. 474. On issue 
taken on the joint tenure of the plaintiff 
and his father, Gurney, B. admitted the 
father to disprove it. 

(z) Hart v. Horne , 2 Camp. 02. 

(a) Upton v. Curtis , 1 Bing. 210. 

(h) King v. Balter , 2 Ad. & Ell. 338. 

The abandoning the issue was held to be 


(s) Gilb. on Replevin, 80. But see P ti- 
lth ujt on v. Hast hujs, 5 Co. 70. Tender to 
a mere servant who makes the distress is 
insufficient. 11). And Browne v. Poiec/t, 
4 Bing. 230. But whore there was evi- 
dence of a wife having before acted as the 
agent of her husband, as to the impounding 
of the same cattle, it was held that she was 
a sufficient agent for the purpose of making 
a tender to her. Browne v, Powell , 4 
Bing. 230; 1 Will. Saund. 347, d. (n). 
A joint-tenant, co-parcener, or co-heir in 
gavelkind, has authority to distrain as 
bailiff to his co-tenant, without proof of 
express command. Leigh v. Shepherd ; 
Robinson v. Hoffman , 4 Bing. 502. So he 
may appoint a bailiff for all. Ib. But qu. 
whether he can so distrain against the will 
of the others. Robinson v. II off man f 4 
Bing. 505. A tenant in common is not, 
entitled to receive a co-tenant's share of 
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Replevin Bond{c ). — Declaration against a surety plea, that the plaintiff in 
replevin did prosecute his suit, and that it is still depending, issue being 
taken on a traverse of the prosecution, upon evidence, that after the removal 
of the cause into the court above, the landlord and tenant entered into an 
agreement to stay proceedings, the surety was held to be liable ( d ). 

Where a defendant made cognizance under a trustee, and also under the 
party beneficially interested, it was held, that the trustee could not be called 
to support the title (e). 

Where one of the sureties in a replevin bond was a mutual witness for the 
plaintiff, the Court allowed another to be substituted, on his being approved 
of by the prothonotary, and giving notice to the defendant’s attorney to 
appear before him, to sanction such approval, as, in ease the surety so sub- 
stituted should turn out to be insufficient, the defendant would be deprived 
of his remedy against the sheriff (f). A record in replevin between the 
tenant and the bailiff* of the landlord, where the issue was found for the 
bailiff, on the plea of non tenuity to an avowry for rent, is evidence in an 
action of assumpsit brought by the landlord to recover the rent which was 
accruing at the time of the distress (//). 

REPUDIATION. 

See Doe x. Smyth, .0 B. & O. 11*2. Supra , tit. Copyhold, 241. And 
Tawnson v. Tickctl, 3B. & A. 31. 

REVERSION. 

In an action on the case for an injury to the plaintiff’s reversion, it is 
essential to prove, 1st, The plaintiff’s interest in the reversion; 2dly, The 
damage complained of. 

In the first place, the plaintiff ought to prove his reversionary interest (A); 
and where the present interest of the tenant and the reversionary interest 
of the plaintiff* depend on a written instrument, it ought to be produced and 
proved (i). 


equivalent to consenting that a verdict 
should be found against, him. lb. The 
accuracy of the report of Upton v. Curtis 
was questioned by Lord Denman in the 
same case. And see 4 M. & Ry. 040. Qu. 
whether the stat. 3 & 4 W. 4, c. 42, s. 26, 
applies to cases where the witness is quasi 
a party, his bailiff making cognizance. See 
2 Ad. Sc Ell. 338. 

(c) The assignee of a replevin bond may 
sue in another court than that in which 
the re. fa. lo. is returnable. Wilson v. 
Hartley , 7 Dowl. 461. 

(d) Hodlett v. Mount Stephen, 2 D. 
fit R. 343. 

(e) Per Chambers, J. in Golding v. 
Nias, 5 Esp. C. 272, qu. sec. Johnson v. 
Mason, 1 Esp. C. 85). 

if) Hailey v. Hailey, 1 Bing. 92. 7 
Moore, 439. 

(tf) Hancock v. Welsh §■ Cooper , 1 
Starkie’s C. 347. And Ld. Ellenborougli, 
V-heU it to be conclusive evidence. 

(a) In case by a reversioner for an injury 
to the reversion, by pulling down certain 
VOL. n. 


parts of a building, upon the question whe- 
ther the plaintiff’s reversionary interest was 
sufficiently established by mere parol evi- 
dence of the occupier holding the premises 
as tenant to the plaintiff, without producing 
the written agreement under which he field, 
the Court, was equally divided. Gaselee 
and Park, J. J., being of the affirmative 
opinion \ L. C. J. Best, and Burrough, J. 
of the negati v e. Strother v. Harr, 5 Bing. 
130 ; and 2 M. Sc P. 207. In an action 
brought by a trustee against a party for 
an injury to the reversion, held, that having 
the legal estate, the action was properly 
brought in his name, although the cestui 
que trust appeared to have demised the 
premises and received the rent. Variance 
v. Savage, 7 Bing. 595. 

(i) Cotterill v. Hobby, 4 B. Sc C, 465. 
It appeared in that case that the plaintiff 
had demised the land to a tenant by a 
written instrument not produced, and held 
that, the plaintiff could not recover 011 the 
count for an injury to his reversion, but 
Unit he was entitled to nominal damages 
3 R 


Replevin 

Bond. 


Case for an 
injury to 
the rever- 
sion. 



REVERSION. 


978 

Although the declaration allege that the tenancy still subsists at the time 
of the action brought, it is sufficient to prove that it subsisted at the time of 
the injury committed (k). 

Proof of Where the declaration alleged the premises to be in possession of certain 
tenancy. tenants of the plaintiff, it was held that the allegation was not satisfied by 
proof that they were parish paupers, who occupied by the mere leave of the 
plaintiff (Z). 

Rut a mortgagor of the premises is tenant to the mortgagee, and may be 
so described (m). 

The evidence of damage is usually the same as in an action of trespass to 
the land, or for a nuisance (w). The action lies against a tenant for inclosing 
and cultivating waste land included in the demise (o). 

The tenant is a competent witness for the plaintiff (p). 

The reversioner cannot maintain an action against a stranger for a mere 
trespass, although it be done under a claim of right, unless it be of a perma- 
nant nature (//). He may recover against his tenant, where anything is done 
to destroy the evidence of title (?•). 

Where there is a doubt whether an injury has in fact been done to a rever- 
sionary right, as by a tenant’s opening a new door in a dwelling-house let 
to him, the question seems to be one of fact for the consideration of the jury ; 


on a count in trover in respect of some 
branches taken away, the value of which 
wus not proved. But in Strother v. Barr , 
5 .Bing. lJKi, the Court of C. 1\ were 
divided on the question whether in such a 
case the occupation by the tenant might, 
not he proved by oral evidence. No doubt 
the mere fact of occupation may be so 
proved, hut in such an notion it is necessary 
to shew a reversionary interest; that is, it 
is necessary to shew not merely an occupa- 
tion, but an occupation as tenant, of which 
the writing is the proper evidence. Vide 
infra, tit. Buttle v hist. 

(#) Vo win f v. AI liter, 3 Taunt. 137. 

(1) Austen v. Goble , 1 Camp. 320. 

(in) Partridge v. Here , 5 B. & A. 004. 

(n) Supra , tit. Nuisance. Case by a 
reversioner of a house in Chenpsidc against 
the owner of the adjoiniug house, for pulling 
it down without shoring up the plaintiffs 
house, in consequence whereof it was im- 
paired, and in part fell down. Held, first, 
that upon this declaration the plaintiff 
could not recover, on the ground of the 
defendant’s not having given notice that 
lie was about to pull down his house, that 
not being alleged as a cause of the injury ; 
secondly, that as the plaintiff’ had not 
alleged any right to have liis house sup- 
ported by the defendants, be was bound to 
protect, himself by shoring, and could not 
complain that the defendant had neglected 
to do it. Peytm $ others v. The Mayor 
and Commonalty of London, as Governors 
of St. Thomas's Hospital , 9 B. & C. 725. 
The reversioner is entitled to sustain a 
second action for the injury to his rever- 
sion, by continuing an obstruction, &c. 
upon an issue of its being " the same iden- 
tical grievance” the continuance of the 


injury for a subsequent period negatives 
that issue. Shadwell v. Hutchinson , 4 
C. & P. 333. A reversioner may main- 
tain an action for a nuisance, though it 
produces no present injury to the pre- 
mises, If it be an injury to the right. Shad- 
well v. Hutchinson , 1 M. & M. 350. As 
where the defendant obstructs a window 
by raising a skylight. Ib. Where the 
lessee opened a door from the premises 
demised into the street, and in an uction 
by the landlord for injury to his reversion- 
ary interest, the jury found that no injury 
was thereby occasioned to the buildings, 
the Court field that it ought to have been 
also left to the jury to say if any injury 
had been done to the plaintiff’s reversion- 
ary rights, as destroying the evidence of 
title, as in that case the action was main- 
tainable by him, and granted a new trial. 
Young v. Spencer , 10 B. & C. 145. The 
removal of part of the soil by a highway 
surveyor is ail injury to the reversioner, 
although the land be the better for the 
removal. Ashton v. Seal, 9 Bing. 1. 

(u) Queen's College , Oxford, v. Hallett, 
14 East, 489. 

{p) JDoddington v. Hudson , 1 Bing. 
257. 

(q) Baxter v. Taylor, 4 B. & Ad. 72 ; 
1 N. & M. 11. As where the stranger 
claims a right of way, but the act is not 
injurious to the reversion. Ib. Secus , 
where the injury is of a permanent nature. 
Biddlesford v. Onslow, 3 Lev. 109. As 
by placing a spout from the eaves of the 
defendant’s house overhanging the pre- 
mises. Tucker v. Newman, 3 P. & D. 
14. 

(r) Young v. Spencer , 10 B. & C. 152. 
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for such an alteration hy the lessee is not necessarily injurious to the rever- 
sion (*). 

A reversion after an estate for years is assets in possession (jf). A reversion 
after an estate-tail is not assets (u). But a reversion after an estate for life assets, 
ought to be pleaded by the heir (x). 

Where a plaintiff, in an action against the lieir, on the obligation of the 
ancestor, relies on the descent of a reversion, it should be shown, either that 
the obligor was the first taker, or that he exercised acts of ownership over 
his reversionary interest (y). 

The grantor of a reversion, who seeks to recover in respect of a forfeiture, Forfeiture, 
must prove a cause of forfeiture subsequent to the grant. 

It is a general rule, that the grantee of a reversion cannot take advantage 
of a forfeiture prior to the grant ; for neither a right of entry, nor a right 
of action, can ever he transferred (r). Tf a tenant, whether for life or years, 
levy a fine, and the reversioner does not enter, but grants liis reversion, the 
grantee cannot enter, or maintain ejectment (a). So if a copyholder make 
a feoffment, and the lord alienes, neither t-lie grantor nor grantee can take 
advantage of the forfeiture ( b ). 


REWARD. 

In an action for a reward offered to any one who should give information 
whereby the property taken on a robbery might be traced on conviction of 
the parties, be who first gives such information, although it be not comma- 
ideated immediately to the party robbed, but to a party aut horized to receive 
it and act in the apprehension, e. g. a constable, is entitled (<?). 

RULES OF COURT. 

By an Order of Hilary Term, 4 W. 4, after reciting the stat. 3 4 W. 4, Rules of 

c. 42, s. 1, which enables the Judges of tlie superior Courts of Common Law 
to make certain regulations as to proceedings in actions at law, provided 


(h) Young v. Spcnc n r , 10 11. & C. 145. 

(t ) Bulkely v. Nightingale, 1 Str. 005. 
Ami a variance as to the county where the 
lands lie is immaterial. B. ft. P. 178. 0 
Co. 47. See tit. Heir. See also 2 Will. 
Sauml . 7, note 4. Co. IJtt. 209, a. Com. 
Dig. Pleader, 2 E. 2. 

(w) Mildmay’s case, 6 Co. a. 

(x) Dyer, 373, b. Carth, 129. Mild- 
may's case , 6 Co. 42, a. 

(i/) For there can be no mesne seisin of 
a remainder or reversion expectant upon 
an estate of freehold, so as to make a 
possessio fratris, while such remainder or 
reversion continues in a regular course of 
descent. But as such remainder or rever- 
sion may be sold, devised, or charged, by 
the person entitled to it, the descent of it 
may be changed by the exertion of certain 
acts of ownership, as by granting it over 
for term of life, or in tail; for the exertion 
of such acts of ownership is equivalent to 
the actual seisin of an estate which is 
capable of being reduced into possession by 
entry. For as an actual entry is not 
practicable in the case of such reversion or 
remainder, the alienation of them for a 
certain estate is sufficient to turn the des- 


cent, such grants being (before the statutes 
4 &i 5 Ann, c. 19) always attended with 
attornment, the notoriety of them, and the 
consequent alteration of the tenant, were, 
deemed equal to the actual entry on a 
descent, or livery of seisin on a gift or sale 
of an estate in possession; such attornment 
being originally coram paribus, and In 
later days sufficiently attested. And for 
this reason, a reversion could not be 
granted over to take effect infnturo, any 
more than an estate in possession. And 
this principle, that a remainder or rever- 
sion on a freehold will admit of no mesne 
seisin, while it continues in a course of 
descent, and such acts of ownership have 
not been exerted, presents a solution of 
the question, whether a remainder or 
reversion on a freehold shall be subject to 
the debts of the mesne-remainder man 

or reversioner. Watkins on Descents. 

Supra, tit. IIeir. 

( z ) Co. Copyholder, see. 60. 

(a) Penn d. flfatthercs v. Smart , 12 
44 4 . 

( b ) Co. Copyholder, s. GO. 

(c) Lancaster v. Walsh , 4 M. & W. 

16 . 
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Rules of that no such rule or order should have the effect of depriving any person of 

Court. the power of pleading the general issue, and of giving the special matter in 

evidence, in any case wherein he then was or thereafter should be entitled 
to do so, by virtue of any Act of Parliament then or thereafter to be in 
force, the following Rules and Regulations were made : 

First, General Rules and Regulations. 

1. Every pleading, as well as the declaration, shall he entitled of the day 
of the month and year when the same was pleaded, and shall bear no other 
time or date, and every declaration and other pleading shall also be entered 
on the record made up for trial, and on the judgment roll, under the date 
of the day of the month and year when the same respectively took place, 
and without reference to any other time or date, unless otherwise specially 
ordered by the Court or a Judge. 

2. No entry of continuances by way of imparlance, curia advimre vult , 
vkreomes mm nasil hrnw, or otherwise, shall be made upon any record or 
roll whatever, or in the pleadings, except the jural a ponilur in respectu , 
which is to be retained. 

Provided that such regulation shall not alter or affect any existing rules 
of practice as to the times of proceeding in the cause. 

Provided also, that in all cases in which a plea puis daiTcin continuance , 
is now by law pleadable in lianc or at Nisi J y rins, the same defence may 
bo pleaded, with an allegation that the matter arose after the last pleading, 
or the issuing of the jury process, as the case may be. 

Provided also, that no such plea shall be allowed, unless accompanied by 
an affidavit tlmt the matter thereof arose within eight days next before the 
pleading of such plea, or unless the Court or a Judge shall otherwise order. 

Jk All judgments, whether interlocutory or final, shall be entered of record 
of the day of the month and year, whether in term or vacation, when signed, 
and shall not have relation to any other day. 

Provided that, it shall be competent for the Court or a Judge to order a 
judgment to be enti re ! nunc pro lane. 

4. No entry shall be made on record of any warrants of attorney to sue 
or defend. 

5. And whereas bv Ihe mode of pleading hereinafter prescribed, the 
several disputed facts material to ihe merits of tin? ease will, before the 
trial, be brought to the notice of the respective parties more distinctly than 
heretofore, and by the said Act of the .‘l &. 4 W. 4, c. 42, s. 2!5, the powers of 
amendment at the trial, in cases of variance, in particulars not material to 
the merits of the case, are greatly enlarged. 

Several counts shall not be allowed, unless a distinct subject-matter of 
complaint is intended to be established in respect of each; nor shall several 
pleas, or avowries, or cognizances, be allowed, unless a distinct ground of 
answer or defence is intended to he established in respect of each. 

Therefore, counts founded on one and the same principal matter of com- 
plaint, but varied in statement, description or circumstances only, arc not 
to be allowed. 

Ex. gr . — Counts founded upon the same contract, described in one as a 
contract without a condition, and in another as a contract with a condition, 
are not to he allowed, for they are founded on the same subject-matter of 
complaint, and arc only variations in the statement of one and the same 
contract. 
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So counts for not giving, or delivering, or accepting a bill of exchange, 
in payment, according to the contract of sale, for goods sold and delivered, 
and for the price of the same goods to be paid in money, arc not to be 
allowed. 

So counts for not accepting and paying for goods sold, and for the price 
of the same goods, as goods bargained and sold, are not to be allowed. 

But counts upon a bill of exchange, or promissory note, and for the con- 
sideration of the bill or note in goods, money, or otherwise, are to be con- 
sidered as founded on distinct, subjeet-nmtteri of complaint, for the debt and 
the security are different contracts; and such counts are to be allowed. 

Two counts upon the same policy of insurance are not to be allowed. 

But a count upon a policy of insurance and a count for money had ami 
received, to recover back the premium, upon a contract implied by law, are 
to be allowed. 

Two counts on the same charter-party are not to be allowed. 

But a count for freight upon a charter-party, and for freight, pro rata 
itineris , upon a contract implied by law are to be allowed. 

Counts upon a demise, and for use and occupation of the same land, for 
the same time, are not to be allowed. 

In actions of tort for misfeasance several counts for the same injury, 
varying the description of it, are not to be allowed. 

In the like actions for nonfeasance, several counts founded on varied 
statements of the same duty are not to he allowed. 

Several counts in trespass, for acts committed at the same time and place, 
are not to be allowed. 

IV here several debts are alleged, in indebitatus assumjmt, to he due; in 
respect, of several matters ; e.i\ yr. for wages, work and labour, as a hired 
servant, work and labour generally, goods sold and delivered, goods bar- 
gained and sold, money lent, money paid, money hud and received, and the 
like, the statement of each debt is to be considered as amounting to a 
several count, within the meaning of the rule which forbids the use of 
several counts, though one promise to pay only is alleged in consideration 
of all the debts. 

Provided that a count for money due on an account stated may be joined 
with any other count for a money demand, though it may not be intended 
to establish a distinct subject-matter of complaint in respect of each of 
such counts. 

The rule which forbids the use of several counts, is not to be considered 
as precluding the plaintiff from alleging more breaches than one ol the 
same contract, in the same count. 

Pleas, avowries, and cognizances, founded on one and the same principal 
matter, but varied in statement., description, or circumstances only (and 
jdeas in bar, in replevin , are within the rule), arc not to be allowed. 

Pleas of solvit ad diem , and of solvit post diem , arc both pleas of 
payment, varied in the circumstance of time only, and are not to be 
allowed. 

But pleas of payment, and of accord and satisfaction, or of release, are 
distinct, and are to be allowed. 

Pleas of an agreement to accept the security of A. li. in discharge of the 
plaintiff’s demand, and of an agreement to accept the security of O. D . for 
the like purpose, are also distinct and to be allowed. 

But pleas of an agreement to accept llio security of a third person in 

3 li 3 
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Rules of discharge of the plaintiff's demand, and of the same agreement, describing it 

to be an agreement to forbear for a time, in consideration of the same secu- 
rity, are not distinct ; for they are only variations in the statement of one 
and the same agreement, whether more or less extensive, in consideration 
of the same security, and not to be allowed. 

In trespass quare clausum fregit, pleas of soil and freehold of the defendant 
in the locus in quo , and of the defendant's right to an easement there; pleas 
of right of way, of common of pasture, of common of turbary, and of common 
of estovers, are distinct and are to be allowed.- 

But pleas of right of common at all times of the year, and of such right 
at particular times, or in a qualified manner, are not to be allowed. 

So pleas of a right of way over the locus in quo , varying the termini or the 
purposes, are not to be allowed. 

Avowries for distress for rent, and for distress for damage feasant, are to 
be allowed. 

But avowries for distress for rent, varying the amount of rent reserved, 
or the times at which the rent is payable, are not to be allowed. 

The examples, in this and other places specified, are given as some in- 
stances only of the application of the rules to which they relate ; but the 
principles contained in the rules are not to be considered as restricted by 
the examples specified. 

6. Where more than one count, plea, avowry, or cognizance shall have been 
used, in apparent violation of the preceding rule, the opposite party shall 
be at liberty to apply to a Judge, suggesting that two or more of the counts, 
pleas, avowries, or cognizances are founded on the same subject-matter of 
complaint, or ground of answer or defence, for an order that all the 
counts, pleas, avowries, or cognizances introduced in violation of the rule be 
struck out at the cost of the party pleading : whereupon the Judge shall 
order accordingly, unless he shall be satisfied, upon cause shown, that some 
distinct subject-matter of complaint is bond. fide, intended to be established 
in respect of each of such counts, or some distinct ground of answer or 
defence in respect of each of such picas, avowries, or cognizances, in which 
case he shall indorse upon the summons, or state in his order, as the case 
rnay be, that he is so satisfied ; and shall also specify the counts, pleas, 
avowries, or cognizances mentioned in such application which shall be 
allowed. 

7. Upon the trial, where there is more than one count, plea, avowry, or 
cognizance upon the record, and the party pleading fails to establish a dis- 
tinct subject-matter of complaint in respect of each count, or some distinct 
ground of answer or defence in respect of each plea, avowry, or cogni- 
zance, a verdict and judgment shall pass against him upon each count, 
plea, avowry, or cognizance, which he shall have so failed to establish, and 
lie shall he liable to the other party for all the costs occasioned by such 
count, plea, avowry, or cognizance, including those of the evidence, as well 
as those of the pleadings ; and, further, in all cases in which an application 
to a Judge has been made under the preceding rule, and any count, plea, 
avowry, or cognizance allowed as aforesaid, upon the ground that some 
distinct subject-matter of complaint was bond fide intended to be estab- 
lished at the trial in respect of each count so allowed, or some distinct 
ground of answer or defence in respect of each plea, avowry, or cognizance 
so allowed, if the Court or Judge, before whom the trial is had, shall be of 
opinion that no such distinct subject-matter of complaint was bond fide 
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intended to be established in respect of each count so allowed, or no such 
distinct ground of answer or defence in respect of each plea, avowry, or 
cognizance so allowed, and shall so certify before final judgment, such 
party so pleading shall not recover any costs upon the issue or issues iipon 
which he succeeds, arising out of any count, plea, avowry, or cognizance 
with respect to which the Judge shall so certify. 

8. The name of a county shall, in all cases, be stated in the margin of a 
declaration, and shall be taken to be the venue intended by the plaintiff ; 
and no venae shall be stated in the body of the declaration, or in any sub- 
sequent pleading. 

Provided that, in cases where local description is now required, such 
local description shall be given. 

9. In a plea, or subsequent pleading, intended to be pleaded in bar of 
the whole action generally, it shall not be necessary to use any allegation 
of actionem non , or to the like effect, or any prayer of j udgment ; nor shall 
it be necessary, in any replication or subsequent pleading, intended to be 
pleaded in maintenance of the whole action, to use any allegation of “ pre - 
cludi non ” or to the like effect, or any prayer of judgment ; and all pleas, 
replications, and subsequent pleadings, pleaded without such formal parts 
as aforesaid, shall be taken, unless otherwise expressed, as pleaded respec- 
tively in bar of the whole action, or in maintenance of the whole action. 
Provided that nothing herein contained shall extend to cases where an 
estoppel is pleaded. 

10. No formal defence shall be required in a plea, and it shall commence 

ns follows : — “ The said defendant, by , his attorney, 

* or in person/ &c.] says that.” 

11. It Bhall not be necessary to state, in a second or other plea or avowry, 
that it is pleaded by leave of the Court, or according to the form of the 
statute, or to that effect. 

12. No protestation shall hereafter be made in any pleading; but either 
party shall be entitled to the same advantage in that or other actions, as if 
a protestation had been made. 

13. All special traverses, or traverses with an inducement of affirmative 
matter, shall conclude to the country. 

Provided that this regulation shall not preclude the opposite party from 
pleading over to the inducement, when the traverse is immaterial. 

14. The form of a demurrer shall be as follows : — “ The said defendant, 

by , his attorney [or, 6 in person/ &c., or ‘ plaintiff/] says, 

that the declaration [or, ‘ plea/ &c.] is not sufficient in law,” shewing the 
special cause of demurrer, if any. 

The form of a joinder in demurrer shall be as follows : — “ The said plain- 
tiff [or, ‘ defendant/] says, that the declaration [or , 6 plea/ &c.] is sufficient 
in law.” 

16. The entry of proceedings on the record for trial, or on the judgment 
roll (according to the nature of the case), shall be taken to be, and shall be 
in fact, the first entry of the proceedings in the cause, or of any part thereof, 
upon record, and no fees shall be payable in respect of any prior entry 
made, or supposed to be made, on any roll or record whatever. 

16. No fees shall be charged in respect of more than one issue by any of 
the officers of the Court, or of any Judge at the assizes or any other officer, 
in any action of assumpsit, or in any action of debt on simple contract, or 
in any action on the case. 


Rules of 
Court. 


3 b 4 



984 rules of court, general# 

Rules of 17. This rule is repealed ; sec R. O . T. T. 1 Viet . posf. 987. 

Court. 18. No rule or Judge's order to pay money into Court shall be necessary, 

except under the 3 & 4 W. 4, c. 42, s. 21, but the money shall be paid to the 
proper officer of each Court, who shall give a receipt for the amount in the 
margin of the plea, and the said sum shall be jmid out to the plaintiff on 
demand. 

10. This rule is repealed j see R. G . T. T '. 1 Viet . post. 987. 

20. In all cases under the 3 & 4 W. 4, c. 42, s. 10, in which, after a plea 
in abatement of the non-joinder of another person, the plaintiff shall, with- 
out having proceeded to trial on an issue thereon, commence another action 
against the defendant or defendants in the action in which such plea in 
abatement shall have been pleaded, and the person or persons named in 
such plea in abatement as joint contractors, the commencement of the 
declaration shall be in the following form : — 

“ (Venue) A. B. f by E. F., his attorney [or, 1 in his own proper person/ 
&c.], complains of C. JO. and G . H. y who have been summoned to answer 
the said A. B., and which the said C. JO. has heretofore pleaded in abate- 
ment the non-joinder of the said G. II.” &c. [the same form to be used, 
mutatis mutandis , in cases of arrest or detainer.] 

21. In all actions by and against assignees of a bankrupt or insolvent or 
executors or administrators, or persons authorized by Act of Parliament to 
sue or be sued as nominal parties, the character in which the plaintiff or 
defendant is stated on the record to sue or be sued shall not in any case be 
considered as in issue, unless specially denied. 

PLEADINGS IN PARTICULAR ACTIONS. 

I. Assumpsit. 

1. In all actions of assumpsit, except on bills of exchange and promissory 
notes, the plea of non assumpsit shall operate only as a denial in fact of the 
express contract ot promise alleged, or of the matters of fact from which 
the contract or promise alleged may be implied by law. 

Eg. gr . — In an action on a warranty, the plea will operate as a denial of 
the fact of the warranty having been given upon the alleged consideration, 
but not of the breach ; and in an action on a policy of insurance, of the 
subscription to the alleged policy by the defendant, but not of the interest, 
of the commencement of the risk of the loss, or of the alleged compliance 
with warranties. 

In actions against carriers and other bailees, for not delivering or not 
keeping goods safe, or not returning them on request, and in actions against 
agents for not accounting, the plea will operate as a denial of any express 
contract to the effect alleged in the declaration, and of such bailment or 
employment as would raise a promise in law to the effect alleged, but not 
of the breach. 

In an action of indebitatus assumpsit for goods sold and delivered, the plea 
of non assumpsit will operate as a denial of the sale and delivery in point 
of fact ; in the like action for money had and received, it will operate as a 
denial both of the receipt of the money and the existence of those facts which 
make such receipt by the defendant a receipt to the use of the plaintiff. 

2. In all actions upon bills of exchange and promissory notes, the plea of 
non assumpsit shall be inadmissible. In such actions, therefore, a plea in 
denial must traverse some matter of fact ; ex. gr. the drawing or making, 
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op indorsing, or accepting or presenting, or notice of dishonour of the hill Rules of 
or note (d). Court - 

3. In every species of assumpsit , all matters in confession and avoidance, 
including not only those by way of discharge, but those which show the 
transaction to be either void, or voidable in point of law, on the ground of 
fraud (e) ot otherwise, shall be specially pleaded. Ex . gr. Infancy-cover- 
ture — release — payment — performance— illegality of consi deration (/), either 
by statute or common law — drawing, indorsing, accepting, &c. bills or 
notes by way of accommodation — set-off — mutual credit — unseaworthiness 
— misrepresentation — concealment — deviation — and various other defences, 
must be pleaded. 

4. In actions on policies of assurance the interest of the assured may be 
averred thus : — “That A., B. f 6 Y ., and />., or some or one of them, were or 
was interested, ” &e. ; and it may also be averred, that the insurance was 
made for the use and benefit, and on the account of the person or persons 
so interested. 

II. In Covenant and Debt . 

1. In debt on specialty or covenant, the plea of non est factum shall 
operate as a denial of the execution of the deed in point of fact only ; and 
all other defences shall be specially pleaded, including matters which make 
the deed absolutely void, as well as those which make it voidable. 

2. The plea of nil debet shall not be allowed in any action. 

3. In actions of debt on simple contract, other than on bills of exchange 
and promissory notes, the defendant may plead that “he never was in- 
debted in maimer and form as in the declaration alleged and such pica 
shall have the same operation as the plea of non assumpsit in indebitatus 
assumpsit: and all matters in confession and avoidance shall be pleaded 
specially, as above directed in actions of assumpsit. 

4. In other actions of debt in which the plea of nil debet has been hitherto 
allowed, including those on bills of exchange and promissory notes, the 
defendant shall deny specially some particular matter of fact alleged in the 
declaration, or plead specially in confession and avoidance. 

III. Detinue. 

The plea of non dcti.net shall operate as a denial of the detention of 
the goods by the defendant, but not of the plaintiff’s property therein ; 
and no other defence than such denial shall be admissible under that 
plea. 

IV. In Case. 

1. In actions on the case, the plea of not guilty shall operate as a denial 
only of the breach of duty, or wrongful act alleged to have been committed 
by the defendant, and not of the facts stated in the inducement ; and no 

(d) In an action on a bill, held that ad- (/) In assumpsit on a cheque by the 

mitting the acceptance and indorsement holder against the drawer, pleas, 1st, that 
did not entitle the defendant to begin. it was given to a third party for losses a 
JPontifcx v. Jolty , 9 C. & P. 802. gaming and notice to the plaintiff before 

(e) In an action for breach of contract, he received the cheque, and 2dly, that 

plea that it was obtained by fraud and the plaintiff gave no value for it, and issues 
covin, the defendant was held to be entitled on the notice and value given, held that 
to begin. Steinkeller v. Newton. 9 C. & P. the plaintiff was entitled to begin. Bing- 
313. ham v. Stanley , 9 C. & P. 374. 
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other defence than such denial shall be admissible under that plea ; all 
other pleas in denial shall take issue on some particular matter of fact 
alleged in the declaration. Ex, gr . — In an action on the case for a nuisance 
to the occupation of a house, by carrying on an offensive trade, the plea of 
not guilty will operate as a denial only that the defendant carried on the 
alleged trade in such a way as to be a nuisance to the occupation of the 
house, and will not operate as a denial of the plaintiff’s occupation of the 
house. In an action on the case for obstructing a right of way, such plea 
will operate as a denial of the obstruction only, and not of the plaintiff’s 
right of way ; and, in an action for converting the plaintiff’s goods, the con- 
version only, and not the plaintiff’s title to the goods. In an action of slander 
of the plaintiff, in his office, profession, or trade, the plea of not guilty will 
operate to the same extent precisely as at present, in denial of speaking the 
words, of speaking them maliciously, and in the sense imputed, and with refer- 
ence to the plaintiff’s office, profession or trade ; but it will not operate as a 
denial of the fact of the plaintiff’s holding the office, or being of the profession 
or trade alleged. In actions for an escape, it will operate as a denial of the 
neglect or default of the sheriff’ or liis officers, but not of the debt, judgment 
or preliminary proceedings. In this form of action against a carrier, the plea 
of not guilty will operate as a denial of the loss or damage, but not of the 
receipt of the goods by the defendant as a carrier for hire, or of the purpose 
for which they were received. 

2. All matters in confession and avoidance shall be pleaded specially, as 
in actions of assumpsit. 


V. In Trespass, 

1. In actions of trespass quare clausum fregit , the close or place in which, 
&c. must be designated in the declaration by name or abuttals, or other 
description ; in failure whereof the defendant may demur. 

2. In actions of trespass quare clausum fregit , the plea of not guilty shall 
operate as a denial that the defendant committed the trespass alleged in 
the place mentioned, but not as a denial of the plaintiff’s possession or right 
of possession of that place, which if intended to be denied, must be traversed 
specially. 

3. In actions of trespass de bonis asportatis , the plea of not guilty shall 
operate as a denial of the defendant having committed the trespass alleged, 
by taking or damaging the goods mentioned, but not of the plaintiff’s pro- 
perty therein. 

4. Where in an action of trespass quare clausum fregit, the defendant 
pleads a right of w r ay with carriages and cattle, and on foot, in the same 
plea, and issue is taken thereon, the plea shall be taken distributively ; and 
if a right of way with cattle or on foot only shall be found by the jury, a 
verdict shall pass for the defendant in respect of such of the trespasses 
proved as shall be justified by the right of way so found, and for the plain- 
tiff in respect of such of the trespasses as shall not be so justified. 

5. And where, in an action of trespass quare clausum fregit, the defendant 
pleads a right of common of pasture for divers kinds of cattle — ex, gr. 
horses, sheep, oxen, and cows, — and issue is taken thereon, if a right of 
common for some particular kind of commonable cattle only be found by 
the jury, a verdict shall pass for the defendant in respect of such of the 
trespasses proved as shall be justified by the right of common so found, and 
for the plaintiff in respect of the trespasses which shall not be so justified* 
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6. And in all actions in which such right of way or common as aforesaid, ^ 
or other similar right is so pleaded, that the allegations as to the extent of 
the right are capable of being construed distributively, they shall be taken 
distributively. 

Provided, nevertheless, that nothing contained in the fifth, sixth, or 
seventh of the above-mentioned general rules and regulations, or in any of 
the above-mentioned rules or regulations relating to pleading in particular 
actions, shall apply to any case in which the declaration shall bear date 
before the first day of Easter term next. 

The further recital order and general rules were made in Trin. Term, 

1 Victoria. 

Whereas it is expedient that certain rules and regulations made in 
Hilary Term, in the fourth year of his late Majesty King William the 
Fourth, pursuant to the statute of the 3 and 4 W. 4, c. 42, s. 1, should be 
amended, and some further regulations made pursuant to the same statute ; 

It is further ordered, that from and after the first day of Michaelmas term 
next inclusive, unless parliament shall in the mean time otherwise enact, 
the following rules and regulations, made pursuant to the said statute shall 
be in force : — 

1st. It is ordered that the 17th and 19th of the General Rules and Regula- 
tions made pursuant to the statute 3 and 4 W. 4, c. 42, s. 1, be repealed, 
and that in the place thereof the two following amended rules be sub- 
stituted; viz . — 

FOR THE SEVENTEENTH RULE. 

Payment of Money into Court.'] When money is paid into Court, such 
payment shall be pleaded in all cases, and as near as may be in the fol- 
lowing form, mutatis mutandis : — 

Form of Plea.] The day of The defendant 

C. D. ] by his attorney (or in person, &c.), says (or, in 

ats, lease it be pleaded as to part only, add , “ as to £ , being part 

A . B. J of the sum in the declaration,” or u count mentioned,” or 

“ as to the residue of the sum of £ ”), that the plaintiff ought 

not further to maintain his action, because the defendant now brings into 
Court the sum of £ ready to be paid to the plaintiff : And the 

defendant further says, that the plaintiff has not sustained damages (or, in 
actions of debt, “ that he never was indebted to the plaintiff”) to a greater 
amount than the said sum of, &c., in respect of the cause of action in the 
declaration mentioned, (or, “in the introductory part of this plea men- 
tioned,”) and this he is ready to verify : wherefore he prays judgment if the 
plaintiff ought further to maintain his action thereof. 

FOR THE NINETEENTH RULE. 

As to proceedings by the plaintiff afterpayment of money into Court.] The 
plaintiff, after delivery of a plea of payment of money into Court, shall be at 
liberty to reply to the same by accepting the sum so paid into Court in full 
satisfaction and discharge of the cause of action in respect of which it has 
been paid in ; and he shall be at liberty in that case to tax his costs of suit, 
and in case of nonpayment thereof within forty eight ‘■hours to sign judg- 
ment for his costs of suit so taxed ; or the plaintiff may reply, “ that he has 
sustained damages (or that the defendant was and is indebted to him, as 
the case may be) to a greater amount than the said sum and, in the event 
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of an issue thereon being found for the defendant, the defendant shall be 
entitled to judgment and his costs of suit. 

General Issue by statute .] It is further ordered, that in every case in 
which a defendant shall plead the general issue, intending to give the special 
matter in evidence by virtue of any act of parliament, he shall insert in the 
margin of the plea the words “ by statute,” otherwise such plea shall be 
taken not to have been pleaded by virtue of any Act of Parliament ; and 
such memorandum shall be inserted in the margin of the issue, and of the 
Nisi Prius record. 

Payments credited in particulars of demand need not be pleaded .] In any 
casein which the plaintiff (in order to avoid the expense of a plea of pay- 
ment) shall have given credit in the particulars of his demand for any sum 
or sums of money therein admitted to have been paid to the plaintiff, it shall 
not be necessary for the defendant to plead the payment of such sum or 
sums of money. 

Rule not to apply to a claim, of a balance .] Put this rule is not to apply to 
cases where the plaintiff, after stating the amount of his demand, states 
that he seeks to recover a certain balance, without giving credit for any 
particular sum or sums. 

Payment in reduction of damages or debt not to be allowed .] Payment 
shall not, in any case, be allowed to be given in evidence in reduction of 
damages or debt, but shall be pleaded in bar. 

The production of a rule of court made in a particular cause is usually 
sufficient, without further authentication ; for it is an original, whether it be 
a rule of the same or of a different court, (g). 

It has been seen, that the production by the defendant of a rule to pay 
money into court, did not, according to the practice of the Court of Com- 
mon Pleas, at least, give the plaintiff ’s counsel a right to reply (A). The 
production of a rule of court for committing a defendant convicted of a mis- 
demeanor to a gaol, to be imprisoned for a term, according to his sentence, 
is evidence to prove an allegation that lie lias received judgment of imprison- 
ment for that term (i). Where the Court for relief of Insolvent Debtors had 
issued amongst their officers printed rules and orders of the CouTt, for their 
guidance, held that one of the printed copies was admissible to show the 
duties of those officers, although the original rule was kept under the seal of 
the Court, and there was no proof of the copy having been examined with 
the original (j). What took place in court previous to a rule being made 
is inadmissible ; the Court can only look to the rule itself (A). 


SEDUCTION. 

In an action (l) for debauching the plaintiff’s daughter and servant (m), 


(g) Selby v. Harris, Ld. Raym. 745, 
per Treby, J. If at a trial at Nisi Prius a 
rule of the Court of K. B. or C. P. be pro- 
duced, under the hand of the proper officer, 
there is no need to prove it to be a true 
copy, for it is an original. 

(A) 2 Taunt, 267, supra , 603. 

( i) Carlile v. Parkins , cor. Abbott, C. J. 
Westminster Sitt. after Midi. T. 1822. 

(j) Dance v. Robson, 1 M. & M. 294. 

(A) Edwards v. Cooper , 3 C. & P. 277. 

(/) The action is usually laid in cose ; 


but where the offence has been accompa- 
nied with an illegal entry into the father's 
or master’s house, it may lie laid by way 
of aggravation in trespass qunre clausum 
fregit . Bennett v. Alcott , 2 T. R. 107. 
Woodward v. Walton, 2 N. It. 470. 
Macbfadzen v. Ollivant , 0 East, 387. 
And a count may be joined for assaulting 
the daughter. 2 N. R. 470. An action 
for assauling the plaintiff’s daughter vi et 
armis, and debauching her per quod ser - 
tritium amisit is an action of trespass. 
Woodward v. Walton, 2 N. R. 476. And 
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per quod servitium amisit, it is necessary to prove, 1 st, That the daughter 
resided with the plaintiff, and that she performed some acts of service for 
him(n). But services of the most trifling nature are sufficient for the pur- 
pose ; the relation of master and servant being, in such cases, little more 
than matter of fiction, made use of to support the action. And therefore it 
is unnecessary to prove any contract of service (0). And it has been held 
to be sufficient to prove a right to the service. Where a daughter lives with 
her father as part of his family, and subject to his control and command, no 
proof of service is necessary (p). And where the child is a minor, and 
capable of service, service may be presumed (q). And the action is main- 
tainable, although the daughter be of age, if she reside with her father (r), 
or although she be a married woman, separated from her husband and living 
as servant to her father (*•). 

But although the daughter be a minor, yet if she reside in another per- 
son’s family, at the time of the seduction, without an intention to return to 
her father, the latter cannot maintain the action, although she actually 
returns to him whilst under age, in consequence of the seduction, and is 
maintained by him (/). Otherwise, if she be merely absent with his consent, 
and with the intention of returning, even although she be of age (u) ; or if 
it be proved that the defendant engaged her as a servant, and induced her 
to live in his house as his servant, with intent to seduce her (a*). 

If the daughter has a fixed residence in another family, the person with 
whom she resides may maintain the action (y). And the jury, in such a 
case, are not limited in their verdict to the mere damage arising from the 
loss of service (s). 

The daughter is a competent witness to prove the seduction (a) ; arid 
although it is not absolutely essential to call her as a witness, the omission 
to do so would be open to great observation ( h ). 


the dictum of Buffer, J. in Bennett v. 
Alcott , 2 T. It. 167, is not well founded. 

(m) A master may maintain tire action 
although he be no relation to the party 
seduced. Fores v. Wilson, Peake, 65. 

(?/.) The mere relation of parent and child 
is insufficient, without some proof of loss 
of service. Where the plaintiff’s infant 
son was injured by the negligent driving 
of the defendant, and loss of service was 
alleged, it was held that some evidence of 
such loss was necessary. Hall v. Hol- 
lander, 4 B & C. 660. It is sufficient to 
show the daughter to have been under the 
control of the father, without proof of acts 
of service. Maunder v. Venn , 1 M. & M. 
323. It is insufficient merely to show ex- 
pense incurred in consequence of the con- 
finement. Satterthwaitev, Duerst , 5 East, 
47, n. Hall v. Hollander , 4 B. & C. 662. 
Postlethwaite v. Parkes , 3 Burr. 1878. 
Proof of the milking of cows. Bennett v. 
Alcott , 2T.R. 167. Even the making of 
tea has been deemed to be an act of service. 
Carr v. Clarke , 2 Chitty, 261. Mann v. 
Barrett , 6 Esp. C. 42. In the case of 
Joseph v. Cavendar , cor. Ld. Denman, 
Winton Summ. Ass. 1834, (cited Itoscoe on 
Ey. 483,) the action was held to be main- 
tainable, although the plaintiff', on disco- 
vering the pregnancy of his daughter, had 
turned her out of his house, and she had 


not been confined when the action was 
commenced. 

( 0 ) Bennett v. A Icott , 2 T. It. 1 66. A ml 
son 1 Yoodieard v. Walton , 2 N. It. 476. 
Jones v. Brown , Peake’s C. 233. The ac- 
tioii is maintainable, although the condi- 
tion of the plaintiff excludes all proof of 
menial service. Per Ld. Kenyon, Fores 
v. Wilson , Peake, 55. 

(p) Maunder v. Venn , M. & M. 324. 
See R. v. Chillesford, 4 B. & C. 102. 

(q) Harris v. Butler , 2 M. & W. 242, 
per Parke, B. 

(r) Booth v. Charlton , 5 East, 47. n. 
Tullidge v. Wade , 3 Wils. 18. 

(*•) Harper v. Luff kin, 7 B & C. 387. 
(/) Dean v. Peel , 5 East, 45. Carr v. 
Clarke , 2 Chitty, 260. Blagmire v. Ha- 
ley, 6 M. & W. 55. Harris v. Butler , 2 
M. fic W. 530. 

(a) Johnson v. Mac A dam, 5 East, 47, 
n. ; 2 M. fit W. 542. 

(x) Speight v. Oliviera , 2 Stark ic’s C. 
493. 

(y) Irwin v. Dearman , 11 East, 24. 
Dean v. Peel, 5 East, 45. Bdmonson v. 
Machel, 2 T. It. 4. 

(z) Irwin v. Dearman , 11 East, 24. 
(a) Cock v. Wortham , 2 Str. 1054. 

(J)) See Farmer v. Joseph , Holt’s C- 
451. 
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Damage, The plaintiff should be prepared to prove the amount of the expenses to 
which he has been put, in supporting the daughter, and supplying her with 
the necessary medical attendance. It is not essential to show that an 
apothecary’s bill has been actually paid, the plaintiff being liable to the 
payment. But it seems that, in such a case, he would not be entitled to 
recover for a physician’s fees, unless they have been actually paid, for he is 
not legally liable to pay them (c). 

The jury, in a case of this nature, are not confined in their estimate of 
damages to the mere amount of the damage from loss of service, and the 
expenses consequent upon the seduction, but may award a compensation for 
the loss which the father has sustained in being deprived of the comfort and 
society of his child ( d ), the injury he sustains as the parent of other children 
whose morals may be corrupted by her bad example ( e ), and for the dis- 
honour and disgrace cast upon the plaintiff and his family by such an 
injury (/). The plaintiff should be ready to prove, in aggravation of 
damages, the state and situation of his family at the time(^), the conduct 
and demeanour of the defendant, and the terms upon which he was allowed 
to visit the family, as that he professed to visit the family as the daughter’s 
suitor (A) ; and was received on that footing. 

It seems, though the contrary has been asserted (i), that evidence to show 
that the defendant prevailed by means of a promise of marriage is admis- 
sible (A), for this is properly evidence of the extent of the injury, and of the 
means used to perpetrate it, which, in all cases where the jury are to assess 
the damages, seem to be material for their consideration. But no evidence 
of the daughter’s general character for chastity is admissible until her cha- 
racter has been impugned on the other side (l). 

(c) Dixon v. Bell , 1 Starkie’s C. 287. woman when assailed by the defence set 

(d) See the observations of Ld. Eldon up. In Watson v. Bayless, London Sitt. 

In Bedford v. M i Kowl, 3 Esp. C. 120. after Easter, 1823, Park, J. admitted such 

And see Tullidge v Wade , 3 Wils. 19. evidence, saying that otherwise it might 

(e) Lord Ellcnborough, in the case of appear to the jury that the servant was a 

Irwin v. Dear ma n, 11 East, 24, observes, mere wanton. In that case she was not 

that although it is difficult to reconcile the daughter of the plaintiff*. So in Mur- 

witli principle the giving of greater da- gatroyd v. Murgatroyd, York Summer 

mages on a ground different from that of Assizes, 1828, and in a similar case, cor. 

the loss of service, which is the legal Bayley, J., Lancaster Summer Assizes, 

foundation of the action, yet that the prac- 1830 ; and see Tullidge v. Wade, 3 Wils. 

tice had become inveterate and could not 18, where evidence of the promise was ad- 

be shaken. Sel. N. P. 1042. Anxiety and mitted. Sec also Capron v. B almond, 

distress of mind may be taken into the Ex. Sp. Ass. 1831, (cited in Roscoe on 

account in awarding damages. Andrews Ev. 484,) where Park, J. not only allowed 

v. Askey, 8 C. & P. 7. proof of a promise, but also evidence that 

(/) Southernwood v. liamsden, Sel. the defendant had persuaded the daughter 

N. P. 1042. And sec Chambers v. Irwin , to take measures to destroy her offspring, 

2 Sel. N. P. 1042. . and had spoken to her about hiring a nurse, 

(g) The plaintiff 1 , it is said, may give and other arrangements in contemplation of 

evidence of the general good conduct of marriage; these facts being all immediately 
his family, and of the number of his other connected with the fact complained of. 
children, in aggravation of damages. Bed- (l) Bamfield v. Massey , 1 Camp. 400. 
ford v.Mackaul, 3 Esp. C. 119. And it has been said, that an attempt to 

(h) Elliott v. Nicklin , 6 Price, 641. impugn her character on cross-examination 

(i) Dodd v. Norris, 3 Camp. 619. is insufficient. Dodd v. Norris, 3 Camp. 

Peake’s L. Ev. 356. 519. So an attempt to prove a single act 

( k ) See Elliott v. Nicklin, 5 Price, 641, of unclmstity before her acquaintance with 

and the observations of Garrow, B., who the defendant is, it has been said, insuffi- 

said the distinction is, where the actual cient to warrant general evidence. In the 

promise of marriage is not relied on as a case of Bam field v. Massey , the daughter 

prominent part of the case, but is merely having been cross-examined as to circum- 

collateral to the main object of the action, stances of extreme levity of conduct, Lord 

as to vindicate the character of the young Ellenborough held that the plaintiff was 
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In an action on the case for seduction, the plea of not guilty has been held Defence, 
to put in issue the service as well as the seduction (m). The daughter can- 
not be contradicted as to statements with respect to intercourse with others, 
as to which she has not been cross-examined («). 

The defendant may, in mitigation of damages, adduce any evidence which 
tends to show that the consequence has, in part, resulted from the improper, 
negligent, and imprudent conduct of the plaintiff himself. 

Where a father permitted one whom he knew to be a married man to visit 
his daughter as a suitor, upon an alleged probability of a divorce, or of the 
death of the wife, Ld. Kenyon went so far as to hold that an action for 
seduction could not be maintained (0). The defendant may also give evi- 
dence as to the loose conduct and the bad character of the daughter ( p ). 

But if she be asked whether, before her acquaintance with the plaintiff, she 
had not been connected with other men, she is not bound to answer the 
question ( q ). Other remarks belonging to this head have been made in 
another place (r). 

To support an action for seducing or harbouring an apprentice or hired Seduction 
servant, the plaintiff must prove the contract (s) of apprenticeship or ser- °f a ser- 
vice ; the soliciting the apprentice or servant to leave the service ; with a Vttnt * 
knowledge of the fact (t), that he was at the time the apprentice or servant 
of the plaintiff ; or that the defendant harboured the party after notice of 
the contract, and a request to deliver him up ; and also the loss of service (w). 

An action lies for enticing a journeyman paid by the piece (x), but it 
does not lie for procuring a servant to leave the service at the end of the 
term for which he is engaged ( y ). 

Proof that the defendant, being a captain on the recruiting service, asked 
the plaintiff's servant whether he would enlist, and gave him money, is suf- 
ficient evidence of enticement (z). 

And ph>of of an indenture of service, by an infant negro slave, in the 
West Indies, by which the latter covenanted to serve for a term of years, 
entitles the master to recover from the seducer (a). 

The plaintiff, in an action for seducing his servants, may recover damages, 


not at liberty to call witnesses to character, 
there being an opportunity for explanation 
on re-examination ; but in a later case, 
where the cross-examination of the party 
seduced tended to show that she had 
conducted herself immodestly towards 
the defendant before the seduction, and 
kept improper company, the plaintiff was 
allowed (without objection) to prove the 
general good character and modest deport- 
ment of the daughter, and the general 
respectability of the family* Bate v. Hilly 
1 C.& P. 100. 

(m) Holloway v. Abell , 7 C. & P. 528. 
But see tit. Case and Hules. 

(to) Andrews v. Askcy , 8 C. & P. 7. 
But she was allowed to be recalled, for 
the purpose of being so cross-examined. 
Ibid. 

(o) Beddie v. Schoolt , Peake’s C. 240. 

(p) Dodd v. Novis, 3 Camp. 519. 

(q) lb. But see above, note (to). 

(r) Supra , tit. Character. 


(s) But the defendant cannot avail him- 
self of any defect in the contract. Keane 
v. Boycott , 2 H. B. 511. 

( t ) Peake’s C. 55 ; 3 Comm. 142. See 
Willes, 577. Hades v. Vandcput, 5 East, 
39. In an action by the master against a 
captain of a ship of war, to recover da- 
mages for the service of his apprentice, it 
was held that the statement of the appren- 
tice to the defendant that he was an ap- 
prentice was sufficient evidence of know- 
ledge, and that the defendant was bound to 
inquire. 

(u) Burr. 1352 ; 3 Comm. 142. 

(a?) Hart v. Aldridge y Cowp. 54. Note 
that a piece was left unfiiushed. 

( y ) Powell v. Gordon, 2 Esp. C. 735 ; 
Bac. Ab. tit. Master $ Servant, O. Setn- 
ble , if a journeyman takes in the work of 
different persons, be is not the servant of 
each. Per Lord Mansfield, Cowp. 56, sed 
vide supra . 

(z) Keane v. Boycott , 2 H. B. 511. 

(a) Ibid. 
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not merely for the loss of service, as calculated on the time for which they 
were engaged to serve, but on the whole consequential damage (ft). 


SEQUESTRATION. 

A sequestration in Scotland, under the stat. 54 Geo. 3, c. 137, dis- 
charges a debt contracted in England by a trader residing in Scotland (c). 

A writ of sequestration takes effect from the time of its being read in the 
parish church (d). 


SESSIONS, PETTY. 

See the Act for regulating the Division of Counties, 9 Geo. 4, c. 43. 


SET-OFF. 

Notick of set-off having been given under the statute (<?), the defendant, 


(ft) Ountor v. Astor , 4 Moore, 1‘2; 
where the servants were hired to work by 
the piece, and the jury having given 
1,000 1. damages, the Court refused a new 
trial. 

(c) Sidaway v. Ilay, 3 B.&C. 12. 

(d) Doe v. Stocky 3 Camp. 477. See 
Burn's Ece. Law, vol. 3, p. 340, 8th ed., 
and the authorities there cited. 

(«*) By the stat. 2 (L 2, e. 22, s. 13, 
where there* are mutual debts between the 
plaintiff and defendant, or, if either party 
sue or be sued as executor or administrator, 
where there are mutual debts between the 
testator or intestate, nml either party, one 
debt may be set against the other, and sueh 
mutter may I* given iu evidence upon the 
general issue, or pleaded iu bur, as the 
nature of the case shall require ; so as at 
the time of pleudiug the general issue (*), 
where any sueh debt of the plaintiff, his 
testator, or intestate, is intended to be, in- 
sisted on in evidence, notice shall be given 
of the particular sum or debt so intended 
to be insisted on, and on what account it 
hecuiue due, or otherwise sueh matter shall 
not be allowed in evidence under such 
issue. Where there is any other plea 
than the general issue on the record, the 
statute doc* not permit a defendant to 
avail himself of a set-off, unless pleaded. 
Webber v. Venn, 1 By. & M. 413. 

Where the defendant means to insist 
tluit the sum sought to he recovered was 
intended in satismetiou of a debt due to 
him from the plaintiff, or iu satisfaction of 
a claim which lie had ou the plaintiff, u 
notice, or plea of set-off, is unnecessary ; 
the circumstances are admissible iu evi- 
dence under the general issue. Vale v. 
Sul left, 4 Burr. 2. 33. Where the plain- 


tiff sues in indebitabus assumpsit, this still 
seems to lie the case notwithstanding the 
said rules. And so it is where the as- 
signees of a bankrupt, sue ; for by the stat. 
5 0. 2, c. 32, s. 28, they cannot recover 
more than the balance due to the. bankrupt. 
And see the statute 46 O. 3, c. 101, and 
now the late statute 0 O. 4, c. 10. 

A debt to be available by way of set-off 
must l>e due at. the time when the action 
was commenced. Evans v. ProssiO", 3 T. R, 
180, Jlogerson v. Lndbrooke , 1 Bing. 93. 
Freight, not due by reason of the non-comple- 
tion of a voyage, and sum* to which a par- 
ty £is liable, but which he has not paid, 
cannot he set-off. Leman v. Gordon , 8 
C. & 1*. 392. And see Vendy v. Powell, 
3 M. & W. 442. 

Where the arbitrator found for the plain- 
tiff, in un action of trespass, 40 s. damages, 
and for the defendant, in au action for 
goods sold, a verdict for 102 1. whiph he 
directed to be paid on a future day ; held 
that the bitter could not set off that sum 
against the plaintiff's taxed costs, the time 
not having expired when his own demand 
became payable. Young v. Gye, 10 Moore, 
198. 

There can be no set-off to an avowry for 
rent. Sapsford v. Fletcher , 4T. K. 512. 
Nor, as it seems, to an action of assumpsit , 
for not accepting a hill of exchange at two 
months' date, according to the contract upon 
a sale of goods ; the action having been 
brought before the expiration of the two 
months. Hutchinson v. Feed, 3 Camp. 
329. Nor to an action fur breaches of co- 
venant. Warn v. Bickford , 7 Price, 550. 
Nor to un action for not acceptiug accom- 
modation bills, whereby the plaintiff was 
obliged to pay tlie amount, and interest and 


(*) The plea of non cst factum is not a general issue tor this purpose. Oldershaw v. 
Thompson, 1 Starkie’s C.311; 5 M, & 3. 104. 
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to entitle himself to enter upon evidence of the set-off, was bound to prove Notice, 
iiis notice according to the statute. 


expenses. Hardcastle v. Nether wood, 5 R 
& A. 93. Auberv. Lewis, 1 Mann. Index, 
251. But it seems that the defendant 
might have pleaded a set-off to that part of 
the count which charged him with the ac- 
ceptances paid by the plaintiff. Ib. Where 
the plaintiff in an action for not account- 
ing, with a count for money had and 
received, proved a balance due which 
might have been proved under either 
count, on non-assumpsit pleaded with a 
set-off to the general count, it was hold 
that the plaintiff might avail himself of his 
set-off; per Gibbs, C. J. Birch v. Depcy- 
ster 9 4 Camp. 387. 

Unliquidated damages cannot be sot off. 
Freeman v. Hyatt , 1 Bla. 394. Dows - 
land v. Thomson , 2 Bla. 910. Homlett 
v. Strickland , Cowp. 5(J. Weigall v. 
Waters, 0 T. R. 488. Gillett v. Maw- 
man , l Taunt. 137. 

A . guarantees to B. goods sold by him 
to C. f who becomes bankrupt. A. admits 
the amonnt of goods supplied, yet B. can- 
not set off the amount against A . * Craw- 
ford v. Stirling, 4 Esp. C. 207 ; seats, if 
the damage to B. be adjusted between A. 
and B. lb., and see Morley v. Inglis , 4 
Bing. N. C. 85. 

In an action by a servant, fo* wages, the 
master cannot, set off the value of goods 
lost by the negligence of the plaintiff, al- 
though he. has admitted his liability. Lc 
Loir v. Bristow , 4 Camp. 134. 

But where it was part of the original 
agreement:, that the servant should pay, 
outofliis master’s wages, for all goods lost 
by his negligence, the value, may he de- 
ducted under the general issue. 

And a custom in trade to set off the 
amount of damages done to goods dyed is 
a good defence under the general issue. 
Bamford v. Harris, 1 S talkie’s C. 343. 

Money agreed to be paid on breach of 
a condition of an agreement, as liquidated 
damages, may be set off. Fletcher v. JJyche , 
2 T. R. 32. But uncertain damages, re- 
sulting from breach of covenant, cannot. 
Weigall v. Waters, 6 T. R. 488. 

A manufacturer, who refuses to deliver 
goods ordered till the price be paid, or 
security given, may set off the amount as 
goods bargained and sold. Dunmore v. 
Taylor , Peake’s C. 41. 

The debt set off must be due from the 
plaintiff in the character in which he sues, 
to the defendant in the character in which 
lie is sued. Staniforth v. Fellows , 1 
Marsh. 184. 

An attorney cannot set off his bill for 
business done in court, unless he has pre- 
viously delivered a bill signed. Butman 
v. Birkett , 1 Esp. C, 449. But it is not 
necessary that a month should intervene 

VOL. XI. 


between the delivery of the bill and the 
trial. Ibid. 

A. ,B. and C. having delivered bills to 
J). for a specific purpose, the assignees, 
under a commission of bankrupt against 

A. and B bring an action uguinst D. for 
the proceeds ; J). cannot set off u debt due 
from A., B. and C. Staniforth v. Fellows , 
1 Marsh. 184. 

A judgment is pleadable by way of set- 
off, although a writ, of error be pending. 
Reynold v. Beerlinq, cited 3 T. U. 188. 
And sec ^H. B. 372. 

As to set-off in actions brought by as- 
signees of u bankrupt , vide supra, 177. 

B. , u creditor of A., after his (A.’s) 
bankruptcy, but before his certificate, buys 
goods’ of him ; he cannot, to an action 
brought by A. after his certificate, set off 
the debt, for it was hound by the certifi- 
cate. Hayler v. Sherwood, 2 N. & M. 
401. In an net, ion by a trustee toreeover 
a debt due to the cestui que trust, the de- 
fendant. cannot set off a debt due to him 
from the latter. Tucker v. Tucker , 1 N. 
& M. 477. 

Where the defendant had sustained a loss 
by means of A. B,, which was fixed at 
1 ,900 L, and A. B. engaged that he would, 
for the space of four years, recommend cer- 
tain parcels of cotton to the defendant, 
which lie should purchase by notes at three 
months date, and engaged, at the expira- 
tion of four yeurs, to pay him that sum 
if the profits did not amount to so much, 
and A, B. became bankrupt, it was held 
that such sum could not he set off against 
the assignees. Hancock v. Ji'nlwisle, 3 T. 
R. 435 

A., before his bankruptcy, deposits a hill 
with B. to raise money, and B. advances 
money to A . on the credit of the hill. B. 
has not. a lien on the hill for the general 
account, hilt only for so much as ho bus 
advanced on the particular bill. Key v. 
Flint, 1 Moore, 451. 

Where A, purchased of B. two parcels 
of goods at different times, and to he paid 
for at different times, and when the first 
became due, A. lodged in B.’h hands a hill 
of exchange for a larger amount than the 
first parcel, B . engaging to return the 
overplus when the bill should be paid, and 

B. received the amount of the bill, and 
then A. became a bankrupt, it was held, 
that in an action by A.’s assignees for the 
surplus of the bill, B. might retain it to 
satisfy the demand of B. for the second 
parcel of goods. Atkinson v. EUiott , 7 T. 
R. 378. 

Where a creditor of the bankrupt pur- 
chases goods from tiie bankrupt after an 
act of bankruptcy, but more than two 
months before the commission, he is en- 
titled (since the 46 Geo. 3, c. 101, s. 3) 
3 S 
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By tbo rules of Hil. Terra, 4, a set-off must be pleaded (d). 

A set-off being pleaded, the plaintiff need not prove the whole of bis debt 


to Bi t. off the debt, due to him in an action 
by tli*' assignees fur the value of the goods. 
South wood v. Taylor, 1 II. & A. 471. 

Goods arc pi edge* l to secure a debt, part 
of which is paid before act of bankruptcy ; 
after nu act of bankruptcy fresh advances 
are made; this is not a case of mutual 
credit within the statute of 5 Geo. 2, c. MO, 
s. 28. The statute is confined to demands 
on such credits only as will in their nature 
terminate ill a debt. Rose v. Hurt, 2 
Moore, 547 ; 8 Taunt. 400. 

A guaranty against contingent, damages 
is not within tin* statute. Sumy son v. 
liurton, 2 11. & It. 80. 

Where the executors of an underwriter 
sue u broker for premiums, the defendant 
cannot set otf returns of premium which 
became dm? after the testator’s death. 
Houston v. Itoherlson, 4 (’amp. ftl2. 

Where .1. lining appointed by Jl. to re- 
echo his rents, after the death of //. 
received money due to him in his lifetime, 
it was held, that .1. could imt set oifaguinst 
the executrix of li., who brought an action 
for this debt in her own name, a debt due 
to him from the testator; for the testator 
himself never had any cause of action 
against the defendant. 11. IS. 1\ 180. 
Shiftman v. Thompson, 0. 11. 1 1 Geo. ft. 
Willes, I (/ft. So it. is where the plaint ill* 
declares as executor, the cause of action 
having arisen after the death of the tes- 
tator. Kilcinyton v. Stevenson , Sclw. 
«. I*. 14, r >. 

A debt dm* to a man in right of his wife 
cannot be set oil’ in an action against liim 
on his own bond. B. N. I*. 1 711- Paynter 
v. Walker , Bust, 4 Geo. ft. Cooke v. Dixon , 
B. li. 17ft5. 

(ft) II minim \. Partridge, 1 M.&W. 
305. Dendy v. Powell, ft M. & W. 442 ; 
sec tit. It runs. In an action for the 
balance of an account, ft(W. 'is. 4 d , the 
defendant pleaded inter alia a set-off and 
payment into c«mrt of os., which was taken 
out of court, and the jury gave a v erdict 
for 35/. 17,v. 4</., which, with the 5.«.,madc 
up the amount claimed by tin* plaintiff’s 
particulars of demand, but they found also 
that the defendant had paid a sum of 
29/. 17.*. ft'/., and hud u set-off to the 
amount of 11$/. 10if.7 d.,it was held that the 
pleas being severally pleaded to the whole, 
not covering the whole demand established 
in evidence, the defendant was not entitled 
to have the verdict entered for him. A'<7- 
mv v. Hailey, 5 Mees. A W. 882, & 7 I)owl. 
80ft. W here the nature of the employment, 
transaction or dealing constitutes an ac- 
count, consisting of receipts, payments, 
debts and credits ; the balance only is the 
debt. See ( irven v. Parmer, 4 Burr. 222 1 . 
M here -1. took, possession of u house on the 


A deht due from the wife dum sola, can- 
not be set off in an action brought by the 
husband alone. Wood v. Alters , 2 Esp. C. 
51)4 ; unless the husband has made himself 
individually liable. Ibid. 

So, where the husband sues alone on a 
promissory note given to the wife. Hur- 
rough v. Moss, 10 B. & C. 558. 

A defendant sued for his own debt, may 
set off a deht due to him as surviving 
partner . Slipper v. Stidstone, 5 Tr. 498. 
French v. Andrade, (5 Tr. 582; and see 
Smith v. Harrow, 2 T. R. 478. 

In an action brought by an ostensible 
and dormant partner, the defendant may 
set off a debt due from the ostensible 
partner uhuie. Hay another v. Deey , 2 
Ksp. C. 401), ii. cor. Kenyon, O. J. ; and 
vide tit. Paiitn kh ; and France x. White , 
(i Bing. N. C. ftft. 

A. arid Jl. indorse a note to It. given 
them by (\ ; in an action by 7?. (who car- 
ries on trade separately) us indorsee against 
(\, tin? latter may set off a debt due from 
A . and H. Puller Sc others v. Hoe Sc others, 
Peake’s C. 197, cor. Kenyon, C. J. See 
Export c I farrow, 12 Yes. 840. Ex parte 
Stephens, 1 1 Ves. 27. Export e Twagood, 
ib. 517; and Fair v. M l lecr, 10 East, 
lftO. 

The different situations in which the 
buyer ami seller, and their factor or broker, 
arc placed in relation to each other, afford 
frequent, discussions as to the right, of 
set-oil, especially where the bankruptcy 
of one of the parties has intervened. The 
great principle upon which many of these 
cases turn, is this, that where the name 
of the principal is disclosed, the* principal 
vendor and vendee are the creditor and 


2d of June, uml on usuin of money becoming 
due on the 24tli for ground-rent paid it, he 
was held to be entitled to deduct the pay- 
ment in an action for mesne profits, lioc 
v. Hare, 2 C. & M. 145. 

A party not being bound to plead a set- 
off to mi action brought by assignees of a 
bankrupt, may plead tender as to part, and 
give in evidence the set-off as to the resi- 
due. Wells v. Croft, 4 C. & P. 3ft2. 

Where a set-off is pleaded, a plaintiff 
can only avail himself of the statute of 
Limitations by replying to it specially. 
Chappie v. Hurston , 1 B. & C. 1. 

Sec as to set-off on a bond, Penny v. 
Foy, 8 B. & C. 11. 

Upon au agreement to deliver a specific 
quantity of bark, part, only is delivered, 
which is not returned ; the value of this 
may be set off. Shipton v. Casson, 5 B. 
& C. 878. The provisions of the stat. 
9 G. 4, c. 14, s. 4, and of the stat. 21 J. 1, 
c. 10, are applicable to any debt by simple 
contract, alleged by wuy of set- off. 
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in the first instance, but only the balance ; -and on the defendant’s proving a Notice, 
set-off, may then prove other parts of his account to cover it(e). Where 
the plaintiff proved a claim on a special count in assumpsit , to a larger 
amount than the balance claimed, the declaration containing a count on 
an account stated, and the defendant having pleaded part-payment and 
a set-off, the plaintiff took a verdict for the balance, with an indorsement 
on the postect that the two other sums were allowed to the defendant ( f ). 

Where the parties had expressly agreed that a particular question should 
he tried between them, the Court refused to allow the defendant an advan- 
tage of a set-off which it was the intention of both he should not have (</). 

Whether the set-off be pleaded, or notice be given, the defendant must 
prove his demand as if he were plaintiff 1 . 

The proof of the set-off must, of course, correspond with the plea or notice 
of set-off. Nearly the same degree of certainty in the notice and proof 
seems to be necessary, as if the defendant had brought his action for the 
subject-matter of the set-off (A). Under the set-off for money paid to the Variance. 


debtor, although the agent in selling acted 
under a del credere commission. 

If Vi factor under a de( credere commis- 
sion, sell goods as his own, and the buyer 
know nothing of the principal, the buyer 
may set off any demand which lie may 
have on tlje factor against a demand for 
the goods made by the principal. George 
v. Claggett , 7 T. it. 359. Unbone v. Wil- 
liams, 7 T. It. 300, n. Carr v. II inch cliff] \ 
4 B. & C. 547. An auctioneer permits 
goods, sold by him, to he tab i.n away by 
the purchaser, after an intimation of the 
purchaser’s claim against the principal ; 
the purchaser may set off his claim in an 
actum brought by the auctioneer ; sec tix, if 
the goods had been soli! in his own name, 
or if he hail had a lien upon them. Jarvis 
v. Chappie , 2 Cliitt. 57. But a broker , in 
selling goods without disclosing the name 
of his principal, acts beyond the scope of 
his authority, and the buyer cannot set 
off the debt from the broker. Haring v. 
Carrie , 2 B. & A. 137. 

Where a broker sold goods to Smith §• 
Co, on a commission del credere , from Me- 
surier , and re-sold the goods by direction 
of Smith Sf Co., and afterwards disclosed 
the name of liis principal to Smith Co., 
and after the expiration of the credit to 
Smith $ Co. paid the proceeds to Mesu - 
rier, it was held that the broker could not 
in an action by the assignees of Smith 
Co ., who became bankrupts, set off the 
payment to Mesurier. Morris v. Cleaslty, 
4 M. &c S. 500. For the defendant having 
sold to Smith $* Co., as broker, and having 
disclosed the name of his principal to 
Smith Co. before the relative rights and 
situation of the parties were altered, it wan 
the same thing os if the disclosure had 
taken place at the time of the sale. Ib. 
And see Gurney v. Sharpe , 4 Taunt. 242. 
Camming v. Forrester , I M. & S. 495. 
Roster v. Fa son, 2 M. & S. 112. Moore 
v. Clements on, 2 Camp, 22. Warner v. 


M i Kay, 1 M. & \V. 591. The case of 
Grove v. Dubois , 1 T. R. 112, is distin- 
guishable from that of Morris v. density 
in this respect, that, in the latter, the name 
of the principal wus disclosed before any 
transaction on which the defendant’s claim 
was founded took place. See also Morris 
v. Clcasby , 1 M. & S. 570; where, under 
the same circumstances as in Morris v. 
Clcasby, 4 M. & S. 500, except that it was 
doubtful whether the defendant had dis- 
closed the name of his principal before or 
after the payment to Mesurier , the Court 
granted a new trial, in order to ascertain 
the fact. But if the factor has a lien upon 
the goods, the vendee cannot set off a debt 
due to him from the principal, although 
the name of the principal be disclosed at 
the time of sale. Atkyns v. Amber , 2 Ksp. 
C. 493. 

By the stat. 8 Cr. 2, c. 24, mutual debts 
may be set off against each other, notwith- 
standing such debts ure of a different na- 
ture, unless where either of the debts shall 
accrue by reason of a penalty contained in 
any bond or specialty; and in all such 
cases the debt intended to be set off’ shall 
be pleaded in bar, in which pica shall he 
shown how much is truly and justly due on 
either side ; and in case the plaintiff shall 
recover, judgment shall be entered for no 
more than is justly due, after setting one 
debt against the other. In an action on a 
bond, the defendant in his plea of set-ofT 
must show what is really due on the bond, 
and the averment is traversable. Sym- 
motuls v. Knox, 3 T. R. 05. Grimwood 
v. Barritt, 0 T. It . 400. 

(e) Williams \. Davies , 1 C. & M. 404. 

(/) Bult v. Burke , 7 C. & P. 806. 

(g) Gould v. Oliver , 6 Sc. 648. 

( h ) B. N. P. 179. Where it is said, that 
under a notice of set-off’ for use and occu- 
pation, the defendant cannot set off rent 
reserved by indenture of lease. Fowler v. 
Jones , Sitt. at West. Hil. 8 G. 2. 

3 s 2 
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plaintiff's uso t the; defendant may prove; that he 1 ms paid bills of exchange 
uml promissory notes for the plaintiff at his request (i). And under a 
set-off fur money had and received to the use of the defendant, the payment 
of bills by the defendant to the plaintiff is presumptive evidence to prove 
the set-off, without, actual proof that the amount lias been received by the 
plaintiff (. 7 ). 

Where the defendant, sets off, against the assignees of a bankrupt, notes 
payable to the bearer, issued by the bankrupt, and bearing date before the 
bankruptcy, be must, prove further that the notes came into his hands 
before the bankruptcy (/i) ; but it was held, that if the notes bad been made 
payable to the defendant himself, the date would have been reasonable 
evidence of their having come to bis hands at the time of the dnte(Z). 

Proof that notes to the amount of the set-off came into the hands of the 
defendant, three or four weeks before the bankruptcy, was held to be 
evidence for the consideration of the jury, to show that those were the notes 
produced in support of the set-off (/n)* 

Where the defendant, in such a case, sets off the bankrupt’s acceptances 
given in exchange for his own, lie must prove either that the obligation oil 
hirnself to pay the bills, in respect of which the acceptances were given, 
subsisted before the bankruptcy, or that there was a mutual credit created 
in the origiu of the bills (m). 

It may be shown by the assignees, in answer to a claim of set-off on a bill 
of exchange, that. it. was indorsed by a third person to the defendants, as a 
mode of covering the amount of a bill ; for the defendants do not hold such 
hill in their own right, but, in effect, for the indorser (o). 

Where the set-off is not pleaded, the plaintiff may insist on the Statute of 
Limitations at the trial ; for he had no opportunity of pleading it. 

It seems to have been considered, that where a set-off is pleaded, the 
plaintiff, in order to avail himself of the statute, must reply it specially (p). 
This, if it be law, imposes a great hardship on tlie plaintiff ; for as lie cannot 
reply more than one matter, he is placed in a worse situation than the de- 
fendant, who can plead the statute, and also insist upon other defences. 
It seems to be highly unreasonable that, in one? and the same action, the 
defendant should be indulged in making several distinct answers to the 
plaintiff's claim, and yet that the plaintiff, in his answer to a counter- 
claim on the part of the defendant, should be confined to one answer. 
At all events, where t.lie debt attempted to be set off is of long standing, 
the jury limy presume satisfaction from lapse of time and other circum- 
stances (<j). 


(/.) Fletcher v. Lee, cor. Ld. Kllenho- 
rongli, C. J. Sitt. after Mich. Term, 1817. 

(j) Hchdcn v. Hart sink, 4 Ivsp. 41?. It 
1ms been said, that under a set-off for 
money had and received, the defendant, 
who seeks to recover tor an over-payment, 
will not be allowed to take the plaintiff by 
surprise, by giving it in evidence under 
this set-off. Hampton v. Jarratt , ‘2 Esp. 
•dJO, cor. Eyre, V. J. ; ted quart' ; for the 
plaintiff might have bad a bill of parti- 
culars. 

(k) Dickson v. Frans, (5 T. It. f>7. 

(/) Ibid. 

(m) Moore v. Wright, *2 Marsh. *209. 


(a) Ouehterhmy v. Easterly , 4 Taunt. 
888 . 

(o) Fair v. APIrcr, 10 East, 130. 

(p) B. N. P. 180, where it is said, that, 

if a debt burred by the statute be pleaded, 
the plaintiff may reply the statute. Jf it 
be given in evidence on notice, it may be 
objected to at t he trial. Remington v. Ste- 
vens, Stra. 1*271 . S. P. And see 1 Starkie’s 
C. 343. The plaintiff may plead that he 
lias been taken in execution on the judg- 
ment attempted to he set-off. 1'aulor v 
Waters, 5 M. & 8. 103. J 

('/) Cooper v. Turner, 2 Starkie’s C. 
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It luifl, however, been decided that the plaintiff must reply the statute, if 
he mean to insist upon it(r). 

The plaintiff cannot, after receivings the defendant’s particulars of set-off, 
and keepings them, object, at the trial that, they were not delivered within 
the time directed by the .1 uffge’s order ; he ought, it seems, to apply to 
the Court (.v). 

An allegation of an agreement, to set off a specific joint- debt against spe- 
cific separate debts previously accrued, is proved by evidence of an agree- 
ment prior to the debts accruing, to set off all joint, debts that should there- 
after arise against all separate debts that should thereafter arise (/). 

In assumpsit for goods sold and delivered, it is no answer to the defen- 
dant’s plea, or proof of set-off after notice, that it was agreed that the goods 
should he paid for in ready money (?/) ; or, that the defendant, brought an 
action to recover the same debt before the plaintiffs cause of action ac- 
crued (.?•); or, that, the defendant has, at the same sittings, recovered a ver- 
dict for his debt (//) ; or, that the? plaintiff being indebted to the defendant;, 
the defendant borrowed money under mi express promise to repay it (r). 

The plaintiff cannot use a notice of set-off as evidence of the debt, under 
the issue of non-assumpsit, for the notice is in the nature of a plea, and one 
plea cannot be used as evidence? to prove a fact denied in another plcu(a)* 
neither can a particular of set-off he used for this purpose, for it is incorpo- 
rated with the plea (ft). 

An item of admission in a set-off does not supersede the necessity of proof 
of that item by the plaintiff (c). 

If the set-off* exceed the original demand, an action lies for the surplus (d). 

A defendant is not, in any ease, bound to st?t off Jj is cross-demand, al- 
though the action be brought to recover the balance of an account (e). lint 
if he does not set it off, and makes default at, the trial, the? plaintiff* may, it 
seems, either take a verdict for the whole sum, subject to a reduction in 
case the defendant will enter into a rule to bring no action for the Bet-off, 
or for the balance, with a special indorsement on the posted. And this 
indorsement will, it st ems, he a ground for staying the proceeding!*, if 
a cross-action be brought (/*). 

Where a verdict was given against the plea of set-off, and the defendant 
afterwards brought an action for such cause of action ; it was hold, that 
he was estopped from suing for the same demand. And a plea stating the 
former action, and that the second action was for recovery of the.iden- 


(r) Chappie v. Hurston, 1 C. & J. 1. 
A replication of the stat. to a pica of a pro- 
missory note indorsed by the administrator 
of the payee to the defendant, admits thi? 
making and indorsement of the note. Gale 
v. Capron , 1 Ad. and Ell. 102. 

(«) Lovelock v. Chevely , Holt’s C. 55 2. 
(t) Kinnerley v. Hossack , 2 Taunt. 
170. 

(w) Eland v. Kerr, l East, 375. Com- 
fort h v. Rirett, 2 M. & S. 510. Bat in 
estimating the plaintiff’s damages, the jury 
it seems should take into consideration the? 
loss sustained from non-payment in rcady- 
xnoncy. Ibid. Note that payment was 
made to the vendor’s brother in a dis- 
honoured bill of the former, which was 
taken in payment, and not returned ; it whs 
held, ou action brought by the assignees of 


the vendor, that in the absence of any evi- 
dence of frond, it was to he taken us a 
good payment. 

{x) Knihhs v. Hall, Peake’s C. 210. 

(?/) Baskerville v. Brown , Tr. 1 O. 3, 
K. B. Sitt.; B. N. 1\ 180. Evans v. Pros- 
ser, a T. It 180. 

(z) Lee Inner e v. Hawkins, 2 Esp. C. 
020. Taylor v. Okcy, 13 Ves. 180. Eland 
v. Carr, 1 East, 375. 

(a) Harrington v. Macmorris, 5 Taunt. 
282. 

(ft) Ibid. 

(c) Miller v. Johnson, 2 Esp. C. 002. 

(d) Henncl v. Fairlam, 3 Esp. C. 104. 
(c) Lainy v. Chatham, 1 Camp. 252; 

1 Chi tty, 178, n. 

</) Ibid. 
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tical claim specified in that set-off, is not answered by ft replication that 
no evidence was ottered to substantiate the plea of set-off (#). 
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Proof that, a party was bom in a particular parish is pri md facie evidence 
of a settlement there (h). But it has been held, that the declarations of 
deceased parents are not evidence as to the place of birth (i). And proof 
that the father, grandfather, or any other male ancestor of the pauper, was 
settled in the parish, is primd fade evidence of the settlement of the pauper 
there — the settlement being transmitted from father to son until a new 
settlement is gained. 

If the settlement of the father cannot be ascertained, proof of that of the 
mother will also be primd facie evidence of that of the pauper : for if the 
father had no settlement, a child would take that of his mother (A). 

If a derivative settlement be relied on, the relationship must of course be 
proved in the usual manner (/). 

Presumptive evidence of marriage, by proof of cohabitation, reputation, 
&c. is sufficient (wi). 

It has been said that the fact that the pauper, when he was four years 
of age, was within the parish of A., is no evidence of a settlement there, 
though no evidence be given to show a settlement elsewhere (w). 

A bastard can gain no settlement by parentage (o). 

The evidence to prove a hiring and service is either, 1st, Direct; or, 
2dly, Indirect. 1st. Where there has been any contract (p) between the 
parties, whether written or oral, capable of proof, it must be proved; what 
passed at the time of hiring is the best evidence to prove the nature of the 
contract ; and resort ought not to be had to presumptive evidence where 
direct evidence of this nature iB attainable. If the terms of the contract be 
proved, and the effect of that contract be doubtful, the question is a pure 
question of law (#), which if it involve real difficulty, may properly be re- 


(g) East mure v. Laws, 5 Bing. N. C. 
444; mid 7 Dowling, (P. C.) 431. 

{h ) R. v. Heaton Norris , 0 T. R. 053. 
R. v. Whir ley , 2 Const, 14. The fact of a 
pauper remembering lilmsolf when four 
years of age in the parish of A., is no evi- 
dence that he was bom there. JR. v. Trow- 
bridge Ink., 7 B. & C. 252. 

Where the pauper, a bastard, was bom 
in Z. during a wrongful removal of the 
mother from 8 . ; held, that the latter was 
clearly iu law its place of settlement, and 
the Court would not draw any presumption 
from a 40 years* relief by tlie mother’s 
parish, where the child had followed her 
during nurture, and afterwards continued, 
the court of sessions not having so done. 
Jt. v. Great Salkeld, 6 M. & S. 408/ 

ID 8 East, 530; B. N. P. 204. 

{k) Cripplegate v. St, Saviour's, 4 
Bum. 210, 23d edit. ; 2 Bott. 13. 

(0 See tit. Pedigree. — Bastard?. 
(») R. v. Ctiviger , 2 T. R. 263. JR. v. 
Stockland , Nolan’s P. L. 217, 1st edit. 

_ v. Inhabitants of Trowbridge , 

7 B. A: C. ‘-52. Note, that the appeal was 
against an order of removal to that parish, 


and the justices at sessions quashed the 
order ; but qu. whether, though they were 
not hound to act upon that evidence, they 
might not have acted oil it. Ld. Holt, in 
Duke of Banbury v. Broughton, Comb. 
364, held that, where a child is first known 
to be, that parish must provide for it till 
it fifed another. 

(i o ) R. v. Martlesham , 10 B. St C. 77. 

(p) To constitute & contract, the party 
hired must be sui juris; and therefore a 
local militia man, liable to be called out, 
cannot make an absolute contract for a 
year. R . v. Taunton St. James, 9 B. & 
C. 831. A stipulation that the party 
hired shall comply with the regulations of 
the factory in which he is to be employed, 
which regulations are occasionally varied, 
is not an exception. R.v. St. John , De- 
vizes, 9 B. St C. 896. Secus, where the en- 
gagement is to work during specified 
hours, with liberty to make over-work. 
R. v. Birmingham, 9 B. & C. 925. 

(q) If there be anything in the contract 
to show that the hiring was intended to be 
for a year, a reservation of weekly wages 
cannot control thut hiring; but if the 



HIRING AND SERVICE. 

served for the consideration of the Court above. If it expressly appear Hiring, 
that the hiring was a general one, without any stipulation as to time, the 
law will infer a yearly hiring, unless something appear to raise a presump- 
tion to the contrary (r). Anil it has been held by the Court of King's Bench, 
that the circumstance that the servant quitted before the end of the current 
year, is not sufficient to rebut the presumption of a yearly hiring from an 
indefinite hiring (*). Neither will the apprehension and understanding of 
the pauper on the subject make any difference ( t ). Evidence of conversa- 
tions and subsequent dealings between the master and servant, on the 
subject of the contract, co temporary with the service, is admissible, in order 
to control the presumption (it). But although, as a mere presumption of law, 
the Court above will infer a yearly from an indefinite hiring, yet, where 
there are any circumstances in the case which tend to a contrary conclusion, 
it is the duty of the Court below either to find or to negative the fact of a 


payment of weekly wages he the only cir- 
cumstance from which the duration of the 
contract is to be collected, it must be taken 
to be only a weekly hiring. Per Boiler, J. 
ft. v. Newton Toneif , 2 T. It. 453 ; 2 Bott. 
223. ft. v. O diham, 2 T. R. 022. R. v. 
Pucklechnrch , 5 East, 382. The presump- 
tion of a weekly hiring is rebutted by evi- 
dence of a stipulation for a month’s notice 
to quit. li. v. Hampreston, 5 T. R. 203. 
A hiring for a year, determinable within 
the year by matter subsequent, is never- 
theless a good hiring for a year within the 
statute; and service under it for a less 
period than a year, may be connected with 
previous service under a hiring for a less 
period than a year. R. v. Burleigh Wal - 
lof), 1 B. & Ad. 330. Upon an agreement 
by the pauper to work in a factory for four 
years, and u in all things to observe and obey 
all the rules and regulations of the master, 
as well with regard to the hours of attend- 
ance and of work, as the mode and par- 
ticulars of working;** after executing which 
she wa9 told by the foreman that she 
must observe the working hours, and if cer- 
tain work was not done must work twelve 
hours a day; held, that what passed be- 
tween the pauper and the foreman was 
inadmissible to explain the agreement, and 
that the stipulation in the contract to obey 
the rules, &c., amounted to no more than a 
contract to obey the orders of the master, 
and was no exception to the agreement. 
R. v. St. John , Devises, 9 B. &C-896. 
Where the hiring of the pauper was at first 
by the week, and continued for eight 
months, after which the nature of the em- 
ployment and mode of payment varied, and 
the pauper continued to serve for several 
years, held, that whether there was a 
general hiring, or an express hiring for a 
year, was a question entirely for the ses- 
sions, and the case was therefore sent 
back. ft. v. Hoad, 1 B. A Ad. 362. So 
where on a hiring in the terms u let him 
stop what time he would, he, the master, 
would give him satisfaction, if not in 
money, in clothes,’* und the sessions round, 


as a fact, that there was no general hiring, 
the Court refused to disturb the finding, it 
being a question of fact to be decided by 
them. ft. v. Rosliston, 8 B. & C. 668. So 
where the pauper was told he might stay 
a fortnight, until another came, but who 
was not engaged, and the pauper stayed for 
three years and a quarter, and then hired 
himself at another place without consulting 
his master, who afterwards, on being told 
of his going, only said “ that if it was his 
mind to go lie believed lie must,” and the 
sessions found that there was an implied 
hiring for a year, the Court refused to dis- 
turb the decision, ft. v. St. Martin , Lei- 
cester, 8 B. k. C. 074. And see ft. v. Pen- 
dleton, 13 East, 449. Secus, where there 
are no premises whatever to warrant the 
finding of the sessions; as where the hiring 
was “ at so much per week, and a month’s 
wages or a month’s warning;” it being 
manifestly intended that the service should 
continue for a longer period than a week, 
and therefore a hiring unlimited in dura- 
tion, from which the law implies a hiring 
for a year, the Court held, that there 
were no premises to warrant the sessions 
in deciding that there was not a yearly 
hiring, and quashed the order, ft. v. St. 
Andrews, Pershore, 8 B. & C. 079. 

(r) ft. v. Wincanton, 2 Burr. 8. C. 299;. 
4 Burn. 276. 23d edit. ft. v. Berwick 
St. John , Burr. S. C. 302; Bum’s J. 
276. ft. v. Worfield, 5 T. It. 506 ; 1 Inst. 
426. R. v. Bath Boston, Burr. 8. C. 
823. ft. v. Macclesfield, 3 T. It. 76. But 
the sessions ought to draw the conclusion; 
infra, 1001, note (A). 

(*) ft.v. Worfield, 5 T. R.506. 

(f) King's Norton v. Camden, 2 Str. 
1139. ft. v. Seaton and Beer, Cald. 440; 
4 Burn. 279. ft. v. Astley , ibid. ft. v. 
Wincaunton, 4 Burn. 276 ; Burr. S. C. 
299. 

(«) ft. v. Dedham , Burr. 8. C. 653. ft. 
v. St. Matthew's , Ipswich , 3 T. K. 449. 
I). of Buller, J. in ft. v. Seaton atul Beer * 
4 Burn. 279. 
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yearly hiring (v). And in such case the Court will not disturb the finding 
of the sessions. The contract of hiring being lost, the pauper may be 
asked whether it was not founded in part upon her agreeing to cohabit 
with her muster; as it is necessary to ascertain the nature of the con- 
tract, whether void in part or in toto ( x ). 

If a father make a contract for his son, and the son adopt it by serving 
under it, it is the contract of the son, by his ratification of the contract so 
made (;/). 

Where it is doubtful whether the parties intended a contract of hiring 
and service, or a contract of apprenticeship, parol evidence, as has been 
seen, is admissible to show the real intention, although a written contract 
lias been entered into (c). 

Arid, in general, evidence of fraud is admissible in opposition to the 
express and colourable terms of the contract, as to show tjmt the parties 
really contracted for a year’s service, although, in order to prevent a settle- 
ment, they also colouralily contracted for a shorter period. But there is no 
fraud in contracting for a period less than a year, although in order to pre- 
vent. a settlement (a). 

Fraud exists in those cases only where the parties actually contract for a 
year or more, but ostensibly contract for a shorter period, so as to secure 
the benefit of a contract for a year, or of longer duration, with intent to 
evade the legal consequences of their act (h). The same observation is 
applicable where less than the true consideration is expressed in a deed as 
the purchase-money to be paid for an estate (c). 

If direct evidence as to the terms of the actual contract cannot be pro- 
cured, they may be presumed from the acts and conduct of the parties. 
Thus, in general, a hiring for a year may be inferred from a service for a 
year ( d ), especially if the presumption be confirmed by the conduct of the 
parties in relation to that service. And it seems that all acts, and even 
declarations, made by the parties, contemporary with the service and con- 
nected with it, and explanatory of the terms on which they contracted, 
would be evidence for this purpose (e); hut that mere naked assertions, 
made subsequently to the service, and unconnected with it, would be inad- 
missible. The presumption of a yearly hiring from a service for a year, is 
one of law and fact (./'); that is, the court of quarter sessions ought to draw 
the conclusion from such evidence standing uncontradicted. But if the 
Court below does not find a yearly hiring from such evidence, the Court 
above cannot infer one (//). And, in general, where the evidence of a on- 


(r) See Ld. Kenyon's observations in the 
preceding case. 

(,r) It . v. NorthmmjfidiL 1 B. &. Ad. 
012 . 

(y) It. v. Burhack , 1 M. & S.370. 

(z) Supra , tit. Parol Evidence. A 
contract to teach u servant does not neces- 
sarily exclude a contract of luring and ser- 
vice. It. v. Bur hack, 1 M. & S. 1370. Pro- 
vided the relation of master and servant 
otherwise existed. Sants, where the con- 
tract is merely to teach for u year. It. v. 
Kidwelly, n H. c. 750. Where the in- 
ference is to be made from the contract 
itself, the Court will collect the intention 
of the parties from the whole tenor of the 


instrument. It. v. Tipton , 9 B. & C. 

888 . 

(a) It. v. Haughton , 1 Str. 83. 

(b) R. v. Mur s ley, 1 T. R. 694. 

(c) Supra , 791. 

(d) JR. v. Lyth, 5 T. R. 327. It. v. 
Hales, 5 T. R. 668. Saint James’* in 
Pooh v. Holy Trinity in Wareham , 
Cald. 141. H. v. Hampreston 5 T, R. 


M Wineanton v. Crediton, B. S. C. 
299. Wandsworth v. Putney , 2 Bott. 
194 ; supra, 999 (m). 

(/) See tit. Presumption. 


(01 Per Ld. Kenyon, R. v. Lyth, 6 T. R. 
327. B. v. Hales, b T. B. 608. 
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tract is merely presumptive, the Court below must draw the inference, either* 
finding or negativing a contract for a year (A). 

The justices below may infer a hiring for a year, from continuance of 
service, although the original contract was for less than a year (i). 

So if there be evidence tending to prove a dispensation with the service, 
the justices below ought to find whether, in fact, there was a dispensation 
or not ; and if they find a dispensation, and there be evidence tending to 
prove it, the Court above will not interfere (A), although the Court above 
would have formed a different opinion upon the facts stated. 

The fact that the master paid the whole year’s wages at the end of the Service, 
year, is primd facie evidence that the party served for the year (1). 

To prove a settlement under an apprenticeship, the deed of apprentice- 
ship must, of course, be proved in the usual way ( m ), properly stainped(n). 

But it is sufficieq| to prove tlmt it was executed by tlie apprentice, without 
proving the execution by the master (o). In the case of a parish apprentice, 
as well as in any other (p), where the pauper was bound as a parish appren- 
tice, and the deed was executed by all but the apprentice, who served five 
months under the indentures, it was held to be a sufficient assent on the 
part of the apprentice (q). 

By the stat. 43 Eliz. c. 2, s. 6, parish apprentices are to be bound by the 
greater part of the churchwardens and overseers. Where one of the two 
overseers was also sole church war den, anrl the indentures were executed by 
the two overseers, tlie binding was held to be insufficient (r). But by the 
stat. 51 G. 3, c. 80, such indentures which have been or shall be executed 
and signed by two persons only, acting or purporting to act in tlie capacity 
of churchwardens as well as of overseers, shall be valid. It was held, under 
tliis statute, that where there were three officers in the parish, one of whom 
acted as churchwarden ns well as overseer, a binding by that person, and 
one of the others who acted as overseer, was sufficient ($). 


(A) R. v. Inhabitants of Scacroft, 2 M. 
k S. 472. R. v. Inhabitants of Tyrley , 
4 B. & A. 624. See tit. Law and Fact, 
Vol. I. 

(i) It. v. Long Whatton, 5 T. R. 447 ; 
where the original agreement was for ser- 
vice from March to Michaelmas, but the 
service continued for three years. See 
also It. v. Hales, 5 T. R. 6G8. But see 
JR, v. Aldington , 2 A. k E. 260, where the 
Court quashed the order of sessions, the 
Court below having implied a yearly hiring 
from premises which did not warrant the 
conclusion. But note that the evidence 
negatived the conclusion of a yearly hiring 
being on same terms as before, i. <?. for a 
gross sum for a term less than a year. 

(A) Z2. v. Inhabitants of Tyrley, 4 B. & 
A. 624. Where the hiring was from the 
13th of May 1819 to the 13th of May 1820, 
tlie latter year being leap-year, and a ser- 
vice till the 12th of May 1820, viz . 365 
days, it was held by the sessions to be in- 
sufficient, and per Ld. Tenterden , t( whether 
there was a dissolution or dispensation was 
for the sessions to decide. I should not 
be disposed to interfere with their judgment 
if I thought it wrong, which I dp not.” 
Note, the statute 24 G. 2, c. 23, s. 2, en- 


acts that leap-year shall consist of 366 
days. But where the inference is one of 
mere law, arising upon the facts stated, 
the Court above is not bound by the con- 
clusion drawn by the justices at sessions. 
jR. v. Whittlebury , 6 T. R. 464. 

(1) Milwich v. Creyton, Burr. S. C. 433. 

(w) Supra, Vol. I. tit. Deed. A bind- 
ing by deed is sufficient, though it be not 
indented. 31 G. 3, c. II. 

(n) Infra, tit. Stamp. 

(o) It. v. St. Peter's on the Hill, 14 G. 

2 ; 2 Botfc. 367. R. v. Rochester, 2 M. 
k S. 135. But in general the apprentice, 
though an infant, must he a party. 12. v. 
Cromford , 8 East, 25. R , v. Chesterfield, 

2 Salk. 479. So, if he be an adult. R. v. 
Ripon , 9 East, 295. 

(p) Ibid, and R. v. Fleet, 17 G. 3; 2 
Bott. 371. 

(q) R. v. St. Nicholas in Nottingham , 

2 T. R. 720. 

(r) R. v. All Saints, Derby, 18 East. * 
143. 

if) R. v. St. Margaret, Leicester , 2 B. k 
A. 209. Sec the stat. 56 G. 3, c. 139, as to 
parish apprentices. Where the apprentice 
is bound to a master residing within an ex- 
clusive jurisdiction, notice to the overseers 
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i By the atat. 64 Geo. 3, c. 107, it is sufficient that such indentures be exe- 
cuted by the overseers of a township, hamlet, or chapelry, and the person or 
persons acting as churchwardens or chapelwardens for such township, ham- 
let, or chapelry, provided such person or persons shall have been duly 
sworn into the office of churchwarden of the parish in which such township, 
hamlet, or chapelry is contained, or into the office* of churchwarden or 
chapelwarden of such township, hamlet, or chapelry. And by sect. 2 of the 
same statute, indentures executed by the overseers and by the churchwardens, 
&c. or chapelwardens, &c. acting for or appointed in respect of any town- 
ship, hamlet, chapelry, or place, or the major part of them, 6hall be valid. 

The assent of two justices under the stat, of Eliz. c. 43, must be proved in 
writing ( t ) ; and as this act is a judicial one, a separate signing, without 
mutual conference, is insufficient (ti). But it is sufficient that one sign alone, 
and that, after meeting on the subject, tbe other signs in^is presence (:r). 

It is sufficient to prove that the justices who assented acted as justices for 
the county at the time. 

Where the respondents, in order to vacate an indenture of apprenticeship, 
by proof that one overseer only had been appointed, gave notice to the ap- 
pellants to produce all papers and writings in their custody and power, and 
the appellants produced one book, which was the only one in existence, 
and the parish officer who produced it proved that no appointments were 
kept by the parish, it was held that the respondents could not inquire of a 
witness whether, in that year, there had been one or more overseers, with- 
out proof thut the parish had the actual custody of the appointment ; for the 
overseer himself has the legal custody of his appointment, which he keeps 
for his own justification ; and no notice had been given to him to produce 
his appointment; recourse could not therefore be had to secondary evidence, 
before the means of obtaining primary evidence had been exhausted (; y ). 

In order to render a service under another person than tbe original master 
effectual for the purpose of gaining a settlement, evidence is necessary of 
an express consent by the master to such service (z); the mere knowledge, 
on the part of the master, that the apprentice served another, is insuffi- 
cient (a) ; and so is a general consent to the apprentice to work where he 
will (b). 

Where the evidence of assent is circumstantial, it is for the sessions to 
draw the conclusion (c). 


of the poor of the parish within which tlic 
apprentice is bound, is essential. R. v. 
JNeteark, 3 B. k C. 31). Abbott, L. C. J. 
dissentient e. The signature by two justices 
under sec. 1, need not be under seal. Secus , 
under the 11th sec. where the overseers 
are not parties. R. v. St. Paul , Exeter , 
10 B. & C. 12; and see also 1 & 2 G. 4, 
c, 32, and R. v. Shipton , 8 B. & C. 88, as 
to the allowance of the indenture, where 
the apprentice is bound to a master resi- 
dent in another county. 

(0 JR. v. Saltern , 1 Bott. 613 ; 4 Bum. 
383. 

(») JR. v. Hamstall Ridgware , 3 T. R. 
380. 

(*) v. Winwieh, 8 T. R. 455. 

(,v) Per Ld. Ellcnborough, JJ. v. Stoke 
Golding, 1 B, & A. 173. 


(s) R. v. Holy Trinity in the Minories y 
8 T. R. 005. R. v. Crediton , 1 East, 50. 
R. v. Inhabitants of A shby-de-la-Zouch, 
1 B. & A. 116. JR. v. Shebbear , 1 East, 
73. See JR. v. Rurslem , 8 P. & I). 38. 

(a) jR. v. Ideford , Burr. S. C. 821: 
4 Burn. 417. 

(b) R. v. St. Luke, Middlesex , 1 Bh 
553 ; Burr. S. C. 542. R. v. Inhabitants 
of Row, 4 M. & S. 383. JR, v. St. Helen , 
Stoncgate , 1 East, 285. 

(c) JR. v. Crediton , 1 East, 59. R. v. 
Inhabitants of Ashby-de-la-Zuuch, 1 B. 
& A. 116. JR. v. Inhabitants of •White- 
church , 1 B. Sc C. 574. The question in 
such case is, whether there be a continuance 
of the former service of apprenticeship. 
See JR. v* Wainjicet, All Saints, 3 P. Sc 
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In the case of a settlement by serving a public office for a year, if the; By serving 
office be of a public nature, as that of constable, or collector of the land-tax, 
the law recognizes the existence of the office ( d ). But if the office be of a 
local nature, its existence must be established according to the circum- 
stances of the case; by means of the original grant, if it still exist ; by the 
court-rolls of a manor (e), ancient customaries, or entries in the parish 
books (/), &c. 

And proof must be given of the election or appointment of the party (g). 

The appointment of a bors-holder must be proved by the presentment of a 
jury at the leet ( h ). 

The words of the stat. 3 & 4 W. & M. c. 11, s. 6, are, “ shall for himself, 
and on his own account, execute any public office or charge.” Those of the 
stat. 0 & 10 W. 3, c. 11, are, “ shall execute some annual office in such parish, 
being legally placqf in such office” It seems to have been considered by 
a writer of great experience and authority on this branch of the law, to be 
doubtful whether it be necessary to prove a regular title to the office, as in 
a proceeding by quo warranto ; or whether acting in the office for a year is 
not primd facie evidence of a legal appointment (i). It is therefore, at all 
events, a matter of prudence to be prepared with the proper evidence to 
show a legal appointment, although it seems that evidence of the actual 
execution of a public office by the party for a year would afford presumptive 
evidence of a legal appointment, against the inhabitants of the parish where 
he so acted, for the purpose of a settlement^*). Proof of residence is 
essential (A). 

For evidence of a settlement by estate, the observations which have By estate, 
already been made, as to t'ie proof of a legal title, may be referred to (/). 

Proof of an equitable title is sufficient ; and this must be proved, as in the 
ease of a legal title, by means of the original will, probate,* or deed, by 
virtue of which the right accrues (?/i). 

It has been said, that in settlement cases the same strictness of proof is 


(d) Bisham v. Cook, 2 Const, 167. 

( c ) 4 Leon. 242. 

(/) Stead v. Heaton , 4 T. R. 669. 

(g) Supra, tit. Character. — Con- 
stable. 

(A) Wingham y. Sellindge , Burr. S. C. 
223. 

(i) 1 Nolan, 489. A party not certi- 
ficated was, upon the nomination of his 
employer, chosen tithing-man at a court- 
leet, and ordered to be sworn into office 
within a month, under a penalty ; he exe- 
cuted the office for a year from the time of 
*his having been so chosen, but was never 
sworn in ; held, that lie gained a settlement 
by executing de facto an annual office on his 
own account, under the st. 3 & 4 W. & M. 
c. 11 , s. 6. The oath, although required as 
a sanction to the fit and proper execution 
of the office for the interest of the public, 
is not essential to its due execution. R. v. 
Corfe Mullen, 1 B. & Ad. 211. Where 
the pauper performed the duties of parish 
clerk, and afterwards received a salary 
from the parish officers, but never received 
any appointment; held that there could 


not be any execution of the office within 
the 3 & 4 W. & M. c. 11, and that no 
settlement was gained. B . v. Stogursey , 
1 B. & Ad. 795. And qu. whether such 
an office can be considered an annual one 
within the statute. 

(j) See Berryman v. Wise, 4 T. R. 366, 
and supra, 627. 

(A) R' v. Woodbridge , 4 B. 6c Ad. 711. 
Residence by a curate in a rectory-house 
assigned according to the stat. 57 Geo. 3, 
c. 99, is a coming to settle. B . v. New- 
ington, 5 B. & Ad. 540. 

(/) Tit. Ejectment. 

(m) A pauper seised of copyhold lands, 
and who covenants with trustees for the 
payment of hiAlebts, and to surrender to 
a purchaser, has the legal estate till sur- 
render. JR. v. Ardleigh , 2 N. & P. 240. 
The mere local privilege of a burgess, who 
has no estate legal or equitable, does not 
confer a settlement. B . v* Bedford , 10 
B. & C. 54. Nor will an estate in re- 
mainder. B v. Willoughby , 10 B. Sc C. 
62. R. v. Eatington , 4 T. R. 177. jR. v. 
Ringstead, 8 B. & C. 218. 
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By estate, not requisite as in ejectment, where the object is to change the possession 
and affect the right ( n ). 

It has been seen, that the sum stated in the deeds of conveyance, as the 
consideration paid for an estate, is not conclusive in a case of settle- 
ment (o). 

By renting The evidence to prove a settlement by coming to settle on a tenement of 
n tenement. fj l0 annual value of 10 7 ., or by bond fide taking a lease of such a tenement, 
with forty days’ residence (p) in the parish, requires little notice in the 
present work. The question whether the tenement be of such a nature as 
will confer a settlement, seems to be one of mere law ( q ). It must be proved 
that the pauper occupied a tenement of the yearly value of 107. during the 
whole of the forty days’ residence (r). 

It is not necessary to prove an express contract for the tenement ; it. is 
sufficient if the pauper reside forty days in a tenement of sufficient value 
with the permission and assent of the landlord ; for the law implies a 
contract (*). 

And it has been held, that parol evidence of the fact of tenancy was 
admissible, although the party held under u written ugreement (t). 

The parties may show that the real annual value of the premises was 


(w) 7i. v. Butterton , 0 T. It. .'364. 

(o) Supra , 701. 

(p) By tlie stat. 0 Goo. 4, e. 67, no 
settlement shall be gained, unless tin* tene- 
ment consist of a house or building, being 
a separate and distinct dwelling-house or 
building, or of land within the parish, or 
of both, band fide rented by such person, 
at the sum of 107. at least, for the term of 
one whole year, nor unless the hquse or 
building or land shall be occupied, ami rent 
actually paid for the term of one whole 
year at the least. 

(</) See 77. v. North Bedbvm , Cald. 
452; 2 Nolan, 111, ‘12. And therefore a 
case reserved should state the nature of 
the tenement, to enable the Court above to 
judge. It was held to be insufficient to 
state that the pauper rented a laud sale 
colliery. Ib. See 77. v. Fladburu , 2 P. 
6D.271. 

(r) 77. v. JBownees 9 4 M. & S. 210. 

(*) Per Ashurst, J., 77. v. Netheneal , 
4 T. K. 258 ; i. c. before the st. 50 G. II, 
c. 60 ; see above, note (p). A primA facie 
case of tenancy having been made out by 
occupation and payment of rates, the oppo- 
site party attempted to show that in fact 
the premises were let to the puuper and 
others ; this letting appeared to have been 
by a written instrument ; and it was held 
that it could only he proved by the pro- 
duction of such written instilment. 77. v. 
Bawften, 8 B. & C. 708. Under the 6 Geo. 4, 
c. 57, the terms of the tenancy are material 
to ascertain what is the rent contracted 
for, and this can be proved only by refer- 
ence to the agreement itself, if in writing, 
and not by parol ; where tire sessions acted 
upon parol evidence, the writteu document 
being in existence and not produced, the 
Court quashed the order. 77. v. Merthyr 


Tydrif, 1 B. & Ad. 29. A tenement, con- 
sisting of a dwelling-house and 32 acres of 
land, was, since the 0 Geo. 4, c. 57, hired 
uml occupied for u year at an annual rent 
of 20/., and a year's rent paid ; 27 acres of 
the land were situate in the township of N. } 
and five acres within that of P. ; held, that 
evidence was udmissible to show how much 
of the entire annual rent of 207. was paid 
in respect of the land in N. JR. v. The 
Inhabitants of Pickering, 2 B. & Ad. 267. 
Yet the intention of the Legislature clearly 
was to exclude evidence as to value. Where 
under the 6 Geo. 4, c. 57, the pauper bond 
fide rented a tenement, being a distinct and 
separate dwelling-house and land, at a rent 
exceeding 107. per annum, the rent for one 
whole year having been paid, but it ap- 
peared that he underlet the land; held, 
that tlie statute not expressly requiring the 
land to be occupied “ by the person hiring 
tlie same,” it was a sufficient*occupation 
under the yearly hiring. 72. v. Great Bent- 
ley, 10 B. & C. 520. After the 6 Geo. 4, 
c. 57, the sessions found that the pauper 
bond fide hired the tenement of 102. value 
in au adjoining parish, but that being un- 
able to pay the rent remaining due, it was 
paid fraudulently by the officers of Iris own 
parish ; held tliat no settlement was ob- 
tained. 77. v. St, Sepulchre's , Cambridae? 
1B.&A.924. * 

(t) 77. v. Inhabitants of the Holy Tri- 
nity, 7 B. &l C. 611. But where it was 
proved that the pauper occupied a tene- 
ment of 10 7. value, and paid rent and taxes, 
it was held that parol evidence could not 
be given on the other side, of a letting to 
the pauper jointly with others, the witness 
having stated that there was a letting by 
writing. 77. v. Inhabitants of Bawden f 
8B.&C.708. * 9 
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greater or less than 10 l., although a greater or less sum was actually Renting a 
paid (a). Umsmmi. 

The Court above will not presume that a taking of a tenement was frau- 
dulent, unless fraud be stated, although the case be pregnant with sus- 
picion (v). And therefore, where fraud is objected, the Court below ought 
to draw the conclusion ; and their finding will, it seems, be conclusive, if 
there be evidence tending to the conclusion that the taking was merely 


colourable and fraudulent («?). 

A settlement is gained under the late statute, 6 G. 4, c. 57, although the 
lessee underlets part (a:); and although he takes two tenements, each under 
10Z. rent, but together exceeding 10/. (y). 

A settlement is obtained by payment of rates, without reference to the 
occupation ( z ). 

An order of removal, duly executed, and either confirmed or unappealed Order of 
from, is an adjudication in rem , and therefore final (a) ; and is conclusive, removal, 
not only as to the settlement of the parties actually removed, but also as to 
the facts stated in the order by way of description of those parties. Thus, 
where A . B . and liis wife and four children were removed by that descrip- 
tion to F.j it was held that F. was concluded, as to the marriage, and legi- 
timacy of the children, by omitting to appeal against the order, although it 
turned out that the marriage was totally void ( b ). And such an order, uu- 
appealed from, is conclusive, not only as to the settlement of the parties 
removed, but also as to all facts which are necessarily involved in the 
adjudication. Thus, if a woman he described in the reinoval-order as the 
wife of A. B., the order unappealed against will be conclusive, not only as 
to the settlement of the woman, hut also as to the fact of marriage and 
the settlement of the husband, for they are involved in the judgment of the 
justices (c). 

Again, where two were removed as man and wife, and after removal had 
children, which were bastards, the man having a former wife living at the 
time of the second marriage, it was held that the order unappealed from 
was conclusive as to the derivative settlement of the children, for that could 
not be impeached without entering into the merits of the first order ( d ). 

So where a woman was described in the order as Elizabeth , the wife of 
W. T and the order was unappealed from, it was held that the parties thus 
acquiescing could not afterwards insist that Elizabeth was not the wife of 
W, T., ofljtf, that it was conclusive, not only as to her, hut also as to the 
derivative settlement of three children who were born during the coha- 
bitation of the mother with W. T. (e). 


(«) 2?. v. BiUdalc Kirkham , 2 Nolan, 
28, 29. 

00 Per Lord Kenyon, JR. v. Fillongley, 
2 T. R. 709. 

0*0 See R. v. Tedford , Burr. S. C. 60. 
B* ▼. Woodland , 1 T. R. 261. But see 
JR.v. St, Nicholas, Harwich, B. S. C. 171. 

0*0 By Littledale and Park, Js., Bay- 
ley, J. diss. R. v. JHtcheat, 9 B. & C. 176. 
Under this statute, (which repeals the stat. 
59 G. 3, c. 50,) the tenement, to confer a 
settlement, must consist of a separate and 
distinct dwemng-house, or of land, or both, 
hom fide rented at the sum of 10 Z. per 
annum for one whole year, and be occupied 
daring such yearly hiring. 

(y) R. v. Tadcaster, 4 B. & Ad. 703. 


(z) R . v. St. Mary, Kalendar, 9 Ail. & 
Ell. 626; IP. &D.497. 

(a) For the general principle, see Vol. I. 
tit. Judgment; and see Malcndine v. 
Humdrn , Fol. 273. Chalbury v. Chip- 
ping Farringdon, 2 Salk. 488. R. v. Le- 
ttering ton, Burr. S. C. 715; 2 Salk. 524. 
527 ; 3 Salk. 524. 261 ; Str. 232. 

(b) R. v. Northfmtherton, 1 SHfe. C. 
154; 4 Bum, 666. Nympsfield v. Wood - 
Chester, 2 Str. 1172. 

(c) R. v. Binegar , 7 East, 377. JR. v. 
Silchester, Burr. S. C. 551, 

( d ) Nympsfield v. Woodchester, 2 Str. 
1172. R. v. Silchester , Burr. S. C. 561. 

(e) JR. v. St. Mary, Lambeth, 6 T. R. 
616. 
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And auch an order is conclusive, although the party removed be mis- 
described in the order. Thus, where a woman was removed as Elizabeth 
Smithy widow, it was held that this was conclusive, not only as to her set- 
tlement, but even us to that of her husband, Emanuel Smith , who was still 
living (/). 

So it is conclusive as to all legal consequences. Thus, where a servant, 
during the year’s service, was removed from his master by an order, against 
which there was no appeal, and in four days after the removal returned to 
his master, and completed the year’s service, it was held that the order was 
conclusive as to the settlement, the legal effect being to dissolve the contract 
of service (g). 

Being a judgment in rem, it is conclusive, not only upon the parish to 
which the removal is made, hut against all the world (//). 

The principle of these decisions is, that the fact to he proved by the order 
has already been decided by the magistrates. Hence the rule does not apply 
where the adjudication docs not necessarily involve the settlement, or fact 
in issue. In other words, an order of sessions is not admissible in evidence 
on any collateral point, although evidence he tendered to show that the 
order was in fact founded on a decision of the sessions upon that collateral 
point .(*). Thus, where the question was as to the settlement of Jeremiah 
Booth, who was proved to have derived a birth-settlement from his father 
in llulifax, it was held that an order of removal of the father, William 
Booth, from Halifax to North Owrarn, made and executed after the sepa- 
ration of the son from his father’s family, and his marriage, although unap- 
pealed against, whs not conclusive, or even sufficient to rebut the evidence 
of the birth-settlement, although it did not appear that William Booth had 
done any thing to gain a settlement. Here it is to he observed, that the 
settlement of Jeremiah Booth was not involved in the adjudication, for the 
settlement of William Booth in North Owram was perfectly consistent with 
the settlement, of the son in Halifax ; and, according to the general rule, it 
was not competent to the parties, who relied upon the order, to show what 
the grounds of the judgment were, and that it was not founded upon tiny 
subsequently acquired settlement of the father in North Owram, but upon 
an original settlement there, which would therefore be communicated to the 
son (A). 

But an order, though not appealed against, is wholly inoperative where 
the justices who made it had no jurisdiction (Z) ; or where the removal is 
made to a place which does not maintain its own poor separately, for then 


(/) If. v. Rudgelvv , 8 T. It. 020. It. v. 
SUchester, Burr. S. C. 651. R. v. St. Man y, 
Lambeth, G T. It. 015. R. ?. Binegar, 7 
East, 877. 

(g) If, v. Kenilworth, 2 T. R. 598. 

(7i) If. v. Corsham, 11 East, 388. 

(i)«R. v. Knaptoft , 8 B. & C. 883. 

(Ar) If. v. South Owram, 1 T. R. 353. 
So where the appelhiut parish offered in 
evidence an order of sessions, upon an 
appeal against an order of removal of the 
pauper's brother to the appellant parish, 
quashing the order, and tendered parol evi- 
dence t o show the grounds of that decision ; 
it was held, that such former order was 


properly rejected by the sessions, as the 
point decided, with respect to the brother 
was not necessarily the same us in the case 
then sought to be established ; and that the 
point as to the father’s settlement might 
only have coinc collaterally in question, 
and therefore could not he conclusive. 
If. v. Knaptoft , 2 B. 6c C. 883. And see 
the Duchess of Kingston's Case, 11 St. Tr. 
255 ; If. v. Wheeloch , 5 B. & C. 511, where 
it was held that the respondents may show 
that a former order was quashed on the pre- 
liminary objection that the pauper was not 
chargeable ; and see Vol. I. tit. Judgment. 

(/; R. v. Chilean Coton, 8T*R* 178. 
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there are no parties to make the appeul (m) ; or where the order has been 
abandoned by the removing parish (w). 

If an order of removal from the parish A. to the parish B . be quashed upon 
appeal, it is clear that this will not bind any third parish (o). Nor the re- 
moving parish, where it has been quashed for want of form (/>) ; but, in many 
instances, a discharged order has been held to be conclusive as between the 
contending parishes, the removing parish failing to prove that any new 
settlement had been acquired since the former removal ( q ) ; and it is to be 
presumed that the former order was discharged upon the merits. Where, 
however, upon a second removal and appeal, it appeared that the pauper 
was a certificated man, and that the first removal wus before he became 
chargeable, and the latter after he becameso, it was held that the reversal 
of the first order was not conclusive even between the same parishes (/•). 
Ami the principle, it seems, is applicable to all removals made subsequently 
to the stat 35 Geo. 3, c. 101, which Tenders a party irremovable till actually 
chargeable; for the first order may have been discharged for want of proof 


that the party was chargeable. 

By the stat. 55 Geo. 3, c. 108, s. 70, two magistrates for the county where 
any soldier shall be quartered (.v), in case be has either a wife or child, may 
examine him on oath touching his settlement; and a copy of the affidavit., 
attested by a magistrate, and delivered to the party making it, is to be 
admitted in evidence at. the sessions with respect to such settlement. The 
intention of the Act was to prevent the inconvenience which might accrue 
from taking a soldier from liis quarters to give evidence; and the copy, thus 
attested, is to be lodged in the hands of the commanding officer. If the 
soldier go abroad, the inconvenience is not likely to happen, and the statute 
does not apply (t). Whilst tue attested copy is in existence, no other copy 
can he received in evidence (u ) ; but the original itself is evidence, as well 
as the copy, for it is at least of equal authority, and therefore it would be 
unreasonable to exclude it (*»■). 


(w) R. v. 8 waldi ffc, Cald. 248. 

(n) R. v. Inbab. of Diddlrsb ary, ] 2 East, 
359. R. v. Llanrydd , Burr. S. C. (*88. 
Or whore the order is suspended for several 
years, and the pauper dies without notice 
of the order to the other parish. R . v. Ink. 
of Lampeter , 3 14. & C. 454. There must 
to make such an order valid, cither be a 
delivery of $he order itself, or a service of 
a copy, at the same time producing the 
original. R . v. Inha . of A Inwick , 5B.&C. 
184. 

(o) R. v. Bentley , Burr. S. C. 425 ; 4 
Bum. 72. R. v. Cirencester , Burr. S. C. 
17; 4 Burn. 072. 

(p) It. v. St. Andrew , Holbom, 0 T. R. 
013. 

(q) Boston v. Carleton , 1 Str. 567. R. 
v. Bradenham , 2 Burr. S. C. 394. R. v. 
Cirencester , 4 Burn, 672. 

(r) R. v. Osgathorpe, 2 Str. 1256. See 
R. v. Wheelock, 5 B. & C. 511. JR. v. Inbab. 
of Wick, St. Laurence , 5 B. & Ad. 520, 
where the Court held evidence to be ad- 
missible to show that the first order was 
quashed, tile pauper being then irremov- 
able. 

. i s ) 11 hci# upon the face of an examina- 
tion of a soldier, taken by two justices 


under the Act, it did not appear, either on 
the face of the instrument or by evidence, 
that the soldier was quartered in the place 
where the justices had jurisdiction, it was 
held to bo inadmissible, though it was forty- 
five years old. It. v. Ink. of All Saints , 
Southampton , 7 B. & C. 790 ; and see R. 
v. War Icy, 0 T. It. 534. R. v. Hilton , 
1 East, 14. R. v. Chilvers Cotton , 8 T. It. 
178. R. v. Holme, 11 East, 380. R. v. 
Stoke Ursey , 1 Str. 9. R. v. Tipper , lb. 
R. v. Hall, 3 Burr. 1636. R. v. York , 
5 Burr. 2684. JR. v. Furness , 1 Str. 263. 
R. v. Corbett, 3 Salk. 261. R. v. Helling, 
1 Str. 7. R. v. Hulcott , 6 T. R. 583. Tile 
case of the Banbury Peerage is in point, 
and it was necessary at all events to prove 
aliunde that the soldier was quartered 
within the jurisdiction. The rule omnia 
prwsumuntur vite esse acta, does not apply 
to proceedings by magistrates in inferior 
courts. Per Holroyd, J. in R. v. Inliab . 
of All Saints, Southampton , 7 B. & C. 
790. See the stat. 59 G. 3, c. 12, 8. 28. 

( t ) Per Lawrence, J., R. v. Clayton-lc - 
Moors, 5 T. R. 708. 

(«) R. v. Clay ton-le- Moors, 5 T. R. 706. 

(a:) R. v. Warley , 6 T. R. 534. 
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Relief given by a parish to a pauper during his residence in another parish 
is evidence of a settlement in the former {y ) ; but this merely shows the 
opinion of the relieving parish at the time, and is by no means conclusive, 
but is open to explanation, showing that the parish acted under mistake, or 
ignorance of the facts (z). But it has been held, that relief given to a 
pauper resident within the relieving parish is no evidence whatever to prove 
a settlement (a), for overseers are bound to give relief whether the pflluper 
be settled there or elsewhere ; and this was so held, not merely where the 
relief had been confined to a single instance, but even where relief had been 
several times afforded, and where the pauper had, on two different occasions, 
been received into the poor-house for a fortnight together, and had been 
buried at the expense of the parish, and where there was no evidence tending 
to show a settlement in any other pluce(ft). 

A notice of the ground of appeal, setting up a settlement by being rated 
to a tenement, omitting to state the name of the landlord, is not sufficient 
to admit evidence of such settlement (c). 


(?/) R. V. Wahefdd, 5 Kant, 335. It. v . 
MaidMonr, ‘2 Nolan, 121. Although it was 
given in one instance only, and afterwards 
refused. It. v. Edmond one, 8 It. & 0. 
(171. And see It. v. Inhub . of .7) union. 
If) East, 350. Where only one instance of 
relief given whilst the pauper resided out 
of the parish was proved, and relief had 
been refused upon a second application, the 
sessions having found the settlement to he 
in the relieving parish, the Court refused 
to reverse that decision. It. v. Edwin - 
Stowe, 8 B. &. C. 071. Where the respond- 
ents relied entirely oil evidence of frequent 
relief given by the appellant parish to the 
pauper whilst residing in the respondent 
parish, and the sessions nevertheless 
quashed the order, the Court, holding that 
the sessions were not hound to art merely 
on such print" forte evidence of settle- 
ment, refused to disturb the decision. It. 
v. Yarwelt , }) H. & C. 85)4. If there he 
evidence, on one side, and the sessions act 
oil what, is not evidence; on the other, the 
Court will adjudicate. Where; the sessions 
acted upon continued relief generally, as 
establishing a settlement, the Court quash- 
ed the Order, and held, that relief hv bind- 
ing out a child apprentice, does not carry 
the effect of relief farther, li. v. Col car- 
ton, 1 li. & Ad. 25. 

(z) Ibid. And tin* Court below are not 
bound to find on such evidence that the 
pauper was settled in the relieving parish. 
It. v. Yarwclln i) B. k C. 804. 

(a) li. v. Chadderton, 2 East, 27 ; 8 
East, 408. 

(b) R. v. Chatham, 8 East, 408. Lord 
Ellonborongh, in giving judgment, in this 
ease, considered the same principle to he 
applicable as in the ease of R. v. Chadder- 
ton, 2 East, 27 ; where Lord Kenyon held, 
that, a single instance of relief was not 
evidence of settlement, inasmuch as over- 
seers were bound to relieve casual poor. 


But it is difficult to rely upon this reason, 
where the parish gives continued relief for 
a great length of time ; for, although they 
are bound to relieve; casual poor, they are 
not hound to continue such relief indefi- 
nitely. If a parish lias maintained an im- 
potent pauper for the space of twenty years, 
it seems to he going a very great length to 
sa v that this is po evidence whatsoever of 
their liability to maintain him, merely 
because they might be bound to afford 
casual relief in the first instance, espe- 
cially considering that the relieving parish 
have the means in their own power of ex- 
plaining t.lie reason why relief was given. 
Another reason assigned for excluding 
such evidence by a general rule is the im- 
policy of admitting such evidence. But may 
it not be fairly inquired, on the other hand, 
whether it be not, impolitic to exclude the 
truth ; and whether it be not impolitic, 
and even dangerous, to fetter the general 
rules und principles of evidence with 
sweeping and peremptory rules, founded 
upon considerations of policy and conve- 
nience wholly collateral to the investiga- 
tion of truth? Such a rule is capable of 
being perverted to the worst of purposes ; 
a parish may support a pauper for an in- 
definite period, und wilfully suspend the 
removal until those witnesses who could 
have proved a settlement are dead. In the 
ease of the King v. Long Buckley, 7 East, 
45, relief given by the parish to a pauper 
resident from time to time for twelve years, 
was held to be evidence of the due stamp- 
ing of the pauper’s indentures of appren- 
ticeship. In a late case ( R . v. Coleortm 
1 B. & Ad. 25), the Court of K. B. held 
that relief to a pauper within the parish 
ought to he excluded on the ground of po- 
licy and convenience. 

(c) R. v. Justices of Sussex, 3 P. & D. 
42. 
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SHERIFF (d). 

In an action against the sheriff for a false return of mesne process, the 
plaintiff must prove : 

First The obligation on the part of the sheriff to arrest or detain. 

Secondly . The default of the sheriff, either in neglecting to execute the 
writ when he might have done so, or his misconduct subsequent to the 
arrest. 

Thirdly. The damage resulting to the plaintiff. 

First It is essential to prove : 

1. The issuing of the process ; 

2. The delivery of that process to the sheriff. 

If the process has been returned and filed, an examined copy of the writ 
and return will prove the issuing and delivery of the writ to the sheriff (e). 
But if it lias not been returned, the sheriff’s attorney should be served with 
notice to produce the writ; and on proof of such notice, and of the delivery 
of the writ at the sheriffs office, or to his agent the under-sheriff, and also 
that search has been made at the Treasury, and that the Writ has not been 
returned (f), the writ may be proved by secondary evidence (g). 

It seems that the sheriff’s warrant is evidence against himself to prove 
the issuing the writ, although it would not be evidence for him (A). 

The production of a bill of sale executed by the sheriff, reciting the issu- 
ing of the writ and the seizure under it, is sufficient evidence against the 
sheriff of the taking, without producing the writ, or directly proving the 
seizure by the officer (/). 

A variance in the description of the process, as well in the action for not 
arresting on mesne process as in an action for an escape on mesne process, 
or any other action against a sheriff, founded on his misconduct or negli- 
gence in respect of the execution of process, would be fatal (It) : as, if the 
declaration allege that the plaintiff sued out a latitat in a plea of trespass, 


(d) All actions for breach of duty must 
be brought against the high sheriff, though 
for the default of the under-sheriff or his 
bailiff. Cameron v. Reynolds, Cowp. 403. 
But it has been held that the act of the 
bailiff is not to be considered as the act of 
the sheriff, so as to fix the latter with the 
knowledge of the misconduct of the former. 
And see Windle v. Ricardo , 1 B. & B. 17, 
where it was held that the sheriff was not 
bound by the act of the officer who had 
improperly indorsed on & writ of summons 
or a writ of right, that the four knights 
were sworn. Crowder v. Lonn. 8 B. 6c C. 


(e) The indorsement by the sheriff o 
non est inventus on a writ of ca . m. i 
evidence of the delivery to him. Blatc) 
v. Archer, Cowp. G3. Tildar v. Sutton 

nnJ*' M'Neil v. Perchard, 1 Esp 
C. 203. Jones v. Wood, 3 Camp. 229 
Favrhe v. Birch, 3 Camp. 397. 

(f) The sheriff is bound to return th< 
wnt within a reasonable time, althougl 
until ruled he cannot be iu contempt foi 

VOL. II. 


not doing so. Woodman v. Gist, 8 C. & 
P. 213. The bailiff of a franchise having 
received an instrument purporting on the 
face of it to be a common sheriff's war- 
rant to levy, and haviug by the lord’s di- 
rection paid the proceeds to «tp assignees 
of the plaintiff, is bound by such adoption 
of the warrant to make a return. Plat el 
v. Bowse , 4 Bing. N. C. 204. 

(g ) In an action for an escape on mesne 
process, upon the question whether notice 
to produce the writ should be given to the 
sheriff (the defendant), or his successor, the 
defendant having gone out of office, Colt- 
man, J. held that as it did not appear that it 
was incumbent on sheriff to hand over writ 
to his successor ; notice should be given to 
the defendant. Aldridge v. Locke , Liv. 
Bum. Ass. 1837. 

(h) B. N. P. 66. 

(£) Woodward v. Larking , 3 Esp. C. 
286. 

(k) i. e. if not amended under the late 
statute. 
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ntiil the proof be of a latitat in trespass with an ac etiam (?) ; but if a ca. sa . 
be alleged, it will be supported by proof of an alias ca. m. (mi). 

Where the declaration alleged that the party was brought before a Judge 
by virtue of a writ of habeas corpus , and committed by him to the marshal’s 
custody, at the suit of the plaintiff, as by the record thereof now remaining 
in the Court of King’s Bench manifestly appears, it was held that the alle- 
gation was satisfied by the production of the writ of habeas corpus r, with file 
vnmmittitur indorsed thereon from the office of the clerk of the papers of the 
King’s Bench prison; for where a party on arrest is committed by a Judge 
of tin* Court of King’s Bencli at chambers by habeas corpus , tins writ and 
the committitur thereon are not returned to, or filed, or kept by the Court 
or its officers at Westminster, but are kept by the clerk of the papers of the 
King’s Bench prison, in whose hands they remain as a voucher for the de- 
tention of the party ; and therefore they are neither of record, nor properly 
capable of being entered of record, either by themselves, or as part of any 
other record or proceeding. It was therefore held, that the allegation might 
either be rejected as surplusage, or at any rate might he considered as 
satisfied by the production of the writ and return, which were quasi of 
record (m). 

But where the declaration alleged that the party was arrested under a 
writ indorsed for bail by virtue of an affidavit now on record, but no affidavit 
was produced upon the trial, the Court, of Common Pleas held that the 
plaintiff hud properly been nonsuited (o). 

Where the declaration averred that a recognizance of bail was entered 
into before a Judge at chambers, on which the defendant was committed, 
and on the record it purported to have been taken before the Court of King’s 
Bench, the variance was held to be fatal (/>), and it was held to he incom- 
petent to the plaintiff to show by the Judge’s book that bail bad in fact 
been put in at chambers. 

So where the declaration alleged the judgment to he for breach of pro- 
mises, and the record showed a judgment for breach of owe promise only (q). 

In an action lor a false return to a testatum fieri facias against, bail, an 
averment that the plaintiff recovered by the judgment of the Court, is not 
proved by a record which shows merely an award of execution (r). 

So in an action for removing goods without, paying the year’s rent, under 
the stat. ot Anne, where the declaration alleged that the seizure was under 
a .A'*./**. f rom I-i ,e K. B., and fho evidence was of a writ from the C. B. (s). 


(1) Gunter Clayton, 2 Lev. 85; It. 
IV. i\ (HI. 

(///) Cro. Jac. .180 ; H. N . 1». 05. 

(n) Wig ley v. Jones, & East, 440. See 
the observations of Heath, J. ft It. Sc I\ 
458. 

(o) Webb Herne, IB. P. ‘281. Yet 
qn. whether according to the doctrine in 
Wigley v. Junes, the allegation “ by virtue 
of mi affidavit now on record, might not be 
rejected as surplusage it was wholly un- 
necessary ; and it was impossible that this 
superfluous allegation could at all mislead. 
And see St odd art v. Palmer, ft B. Sc C. ‘ 2 ; 
infra, 1011, It seems that, at all events, 
an examined copy of the affidavit would 
have been sufficient. B. N. p. \ 14 . g ee 
tit. Iamance. Where the declaration 


alleges that the affidavit was made, gene- 
rwlly, without saying by whom, it is sufii- 
cient to produce an office copy. Casburn 
v. Reed, *2 Moore, 00; and see B. ]\. \\ 
14. In Barns v. Bytes, 2 Moore, 505, it 
was held that a recommitment by the Court 
in execution was to tie considered as a re- 
cord, and alleged to be so, either express 
or in substance. But see Cooper v. Jones 
‘2 M. Sc S. 202. 

OO Benin v. Jones, 4 B. & C. 058. 

(7) Edwards v. Lucas, 5 B. & C. a r >8. 

(f) Bhillipson v. Mangles , 11 East, 

W Sheldon v. Whitaker, 4B.&C. 058. 
See also Gunter v. Clapton, 2 Lev. 85 : 
infra, tit. Vajkjanck. * 1 
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But an unnecessary allegation of a scire facias, the writ having been issued 
within a your of the judgment, need not be proved (t). 

Where the declaration, in an action for a false return to a fieri facias , 
stated that the judgment was recovered in a particular term, with ixprout 
patet, and it appeared from the record that it was in fact recovered in a 
different term, it was held that the prout patet might be rejected ( u ). 

In the case of Hendray v. Spencer (.r), the declaration, in an action for 
permitting a defendant who had been arrested under a latitat to escape, 
alleged a latitat against Donner and J. Doe ; the writ produced in evidence 
was against Danner and two others, but not against Danner and J. Doe ; 
but Lord Mansfield overrnled the objection. 

Secondly . The sheriff's default, or misconduct. — If the cause of action be 
an omission to arrest, it is essential to show that the sheriff or his agent 
might have arrested the debtor lmd he done bis duty. For this purpose, 
as the default is usually that of the sheriff's agent or bailiff employed to 
execute the sheriff’s warrant issued upon the writ, it is essential to prove 
that such bailiff was employed by the sheriff or under-slieriff (y). This fact 
should be proved by means of the warrant to the bailiff', which is the best 
evidence for that purpose (z). It is not sufficient to prove him to be a 
general bailiff to the sheriff, and that lie lias given a bond of indemnity to 
the sheriff (a). For this purpose, the bailiff, who usually keeps the warrant, 
should be served with a subpamd duces tecum to produce it. 

Where the warrant has not been executed, it is in general returned to 
the sheriff’s office ; where it lias been executed, the bailiff usually retains 
it for his own justification, and returns to the office a memorandum of what 
lias been done, from which the sheriff makes his return (b). 


(t) Bront field v. Jones , 4 B. & C. 385. 

(?/) Stoddart. v. Palmer , 3 13. & C. 2. 

(x) Cited in Jt. v. Pippett, 1 T. R. 240; 
and see Jl. v. Lookup, cited in the same 
case. 

(v/) Where the under-sheriff gave the 
officer directions to follow the instructions 
of W. in the execution, who arranged to 
take goods instead of money, and a pack- 
age was also taken by the officer as a secu- 
rity for his poundage and fees, and upon 
their being paid was also forwarded to the 
execution creditor, a commission founded 
upon an act of bankruptcy prior to the levy 
having issued ; held that the sheriff was 
bound by the act of W ., and that there was 
a sufficient conversion to enable the assig- 
nees to maintain trover. Carlisle v. Gar- 
land, 7 Bing. 298; and 5 M. & V. 102. 
And see Pricey . Helyar , 4 Bing. 597. 
Where the officer executing a ft. fa. at the 
request of the parties continued in posses- 
sion and managed the farm, and the under- 
sheriff afterwards acknowledged by letter 
the receipt of further sums which were “ to 
be added to the return,” and referred the 
defendants attorney to his office for in- 
specting the accounts, held that the sheriff 
must be taken to have adopted the acts 
of his officer, and was therefore liable for 
the balance to the defendant in the execu- 
tion. Underhill v. Wilson, 0 Bing. 097. 
The defendant, an execution creditor of 


II., having permitted the officer to with- 
draw from tlie possession, afterwards ruled 
tin; sheriff to return the writ and obtained 
the. proceeds of the sale, hut in the interval 
another creditor had issued execution, and 
upon a return of nulla bona, had sued the 
sheriff for a false return, and obtained a ver- 
dict ugainst liitn ; held that although by the 
general rule, the sheriff was bound by the 
act of his officer acting in the execution of 
his authority, yet that lie was not liable for 
his misconduct., of which he had no know- 
ledge, and which had been induced by the 
act of the defendant himself, ami that the 
sheriff* was therefore entitled To recover 
hack the proceeds which had been paid 
him. Crowder Long, & B. & C. 598. 
And see Cook. v. Palmer , 6 B. & C, 739. 
Where the custom of the county was for 
the sheriff to appoint a special bailiff at 
the party's request, who indemnified the 
sheriff, held that the sule under the writ 
of execution and receipt of the money by 
such bailiff, were to be deemed acts of the 
creditor himself, and that the sheriff would 
be discharged from any demands in respect 
of such proceeds. Higgins v. M‘Adam, 
3Y.&J.1. 

(z) Drake v. Sykes, 7T.B.1 13. Wil- 
son v. Norman, 1 Esp, 0. 154. WNeil, 
v. Packard, 1 Esp. C. 263. Lloyd v. 
Harris , Peake’s C. 174. 

(«) Ibid. 

\b) Martin v. Bell, 1 Starkie's C. 415. 
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If the warrant has been returned to the office (c), the defendant’s attorney 
should he served with notice to produce it; such a notice, indeed, ought 
always to he served where there is the least doubt as to the custody of the 
warrant. Where the warrant hud been returned by the bailiff to the under- 
sheriff, the sheriff still being in office, it was held that notice served on 
the sheriff was sufficient (d). And if the warrant has not been returned, 
notice to the defendant to produce it is insufficient, without service of a mb - 
pa?nd duces tecum on the bailiff (e). Where the warrant was not returned 
to the sheriff’s office, but given by the officer to ft third person, and could 
not he found after diligent inquiry, secondary evidence of the contents was 
held to be admissible without notice to the defendant’s attorney to produce 
the warrant ( f ). 

If the bailiff* does not produce the warrant, but proves that it has been 
delivered at the sheriff’s office, parol evidence of the contents (after notice 
to produce) is admissible. But as the bailiff is usually the real defendant 
in the cause, having given a bond of indemnity to the sheriff, it is of course 
impolitic to make him a witness, if the sheriff’s authority to him can be 
proved by other means. 

The necessity of proving the warrant may be superseded by evidence of 
an admission on the part of the sheriff, or his under-sheriff, that the bailiff 
was appointed by the sheriff to execute the writ (//) ; but no declaration by 
the bailiff, that he acted under a warrant from the sheriff*, operates byway 
of admission against the sheriff, even although lie has given a general bond 
of indemnity, for he is not a general agent, but acts under a special autho- 
rity (//) And even a written paper, purporting to be a copy of the warrant, 
and delivered as such by the bailiff at the time of levying, is not evidence 
against the sheriff, for it amounts to no more than an admission by the 
bailiff (i). 

Proof that, the name of a bailiff' has been indorsed on the writ in the 
sheriff’s office, together with proof that it is the usual course in the sheriff’s 
office to indorse upon the writ the name of the bailiff* who is to execute it, 
is sufficient evidence of* authority ( k ) ; but the mere proof of an examined 
copy of* a writ returned and tiled, with the name of a bailiff indorsed ns 
employed to execute the writ, is not in itself sufficient to show the agency, 
without some further evidence to show that the indorsement was made by 
authority of the sheriff (/). 

But proof of a document produced, on notice given, from the sheriff’s 
office, containing an order to a bailiff to give the necessary instructions for 


(<?) A warrant ol>ltunod from tlu* office 
of the London agent of the sheriff, is suffi- 
cient to conuect the sheriff with the nets 
of the officer executing it. Shepherd v. 
Wimble, 8 C. & P 534. 

(d) Taplin v. A tty, 3 Bing. 165. 

(e) Ibid. 

(/) Minshull v. Lloyd, 2 M. & W. 450. 

({/) Sanderson v. Bahtr, 3 Wils. 300. 
Jones v. Wood, 3 Camp. 228. 

(h) Brake v. Sykes, 7 T. R. 113. 

(i) Ibid. 

(k) Blotch v. Archer, Cowp. 63. Tcalby 
v. Gascoigne, 2 Starkie’s C. 202. Francis 
v. Ac Hiv, 3 It. sV; B 26. So in an action for 
• x tort ion, Bomlvn v. Wnithnutn , 5 Moore, 
183. Famor \, Philips, cited ibid; 1 Marsh, 


554. In Femior v. Phillips , the writ be- 
ing produced with the name of Ft. indorsed 
upon it, it was held to be u question for the 
jury whether B . acted under the sheriff’s 
authority, the indorsement being primA 
facie evidence of the fact. But the ad- 
mission of the under-sheriff is not admis- 
sible against the sheriff, unless the declara- 
tion accompany an official act, or unless 
he charge himself being the real party in 
the cause. Snowball v. Goodrich, 4 B. & 
Ad. 541. Supra , tit. Admission. 

(0 Hill v. Sheriff of Middlesex , 7 
Taunt. 8. Jones v. Wood, 3 Camp. 220. 
Contra, MWeil v. Perchard , 1 Esp. C. 
263. Hill v. Leigh, 1 Holt, 217. 
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making a return to the writ in question, and containing his answer, is 
sufficient to show that he was the agent of the sheriff in the execution ol‘ 
the writ (m). 

Where an examined copy of the writ, as returned by the sheriff* with the 
officer’s name indorsed was produced, and it was shown to have been 
executed by a person of that name, and proof was given of the course of 
the sheriff’s office to grant a warrant to the officer whose name was 
indorsed, or if not, to strike out the name and insert that of another, it was, 
held to be sufficient jyrimti facie evidence (n). 

Evidence by the officer, that lie had seized under a warrant brought to 
him by one who said that it came from the sheriff’s office, and that he knew 
the hand-writing upon it, but bad since lost it, was held to be sufficient (o). 

Next, the default of the sheriff, either in allowing the debtor to escape 
after an arrest (p\ or by showing that after notice (q) to the sheriff where 
f tlie debtor was to be found be neglected to arrest him, or that the debtor 
was to be met with in the places which lie was known to frequent, and 
might have been arrested (r); for the sheriff is bound to use all lawful 
means in bis power for the purpose of discovering and arresting the debtor. 

Proof of notice to the agent of the under-sheriff in London will not avail 
as notice to the under-sheriff, inasmuch as his agency is in its nature wholly 
unconnected with such purposes (»). 

But independently of any notice to the sheriff, he is bound to make due 
inquiry for the purpose of arresting the debtor (i). 

The declaration of the under-sheriff* is admissible to affect, the sheriff*, 
because lie is the general agent, of the sheriff*, but the declaration of the 
bailiff is not evidence agains f the sheriff, even although he has given a bond 
ol indemnity, until it he proved by the warrant, or otherwise, that he is the 
special agent of the sheriff, and then such admissions by him in his capacity 
of agent are admissible evidence against the sheriff* (a). 

Ami accordingly, in vhe case of North v. Mika (#), on an action for a 
false return of non iureutus , it was held, that an acknowledgment by the 
bailiff to the plaintiff's attorney, in answer to his inquiry why the writ had 
not been executed, was admissible ; for what lie said on that occasion might 
be considered as part of his act touching the execution of the writ, for 
which the defendant was responsible. 


(///) Jones r v. Wood £ another , 3 Camp. 
9,28. Note, the action was for a false re. 
turn to uji.fa, that the goods remained in 
hand for want of buyers, and the answer 
indorsed on the order was, “ Goods in hand 
for want of buyers.” The same was held 
by Bay ley, J. in Baxter v. Sykes, York 
Sum. Ass. 1829; a note having been sent 
trom the sheriff’s office, stating that Fos- 
ter, a sheriff's officer, had returned nulla 
buna . 


(n) Scott v. Marshall , 2 C. & J. 238. 
, ^ 00 /tr Vm Ba P }iael > 2 Scott, 48S 

/ r. 115. 

Jj? Bl " tch »• Archer, Cowp. 03. Bai 
words will not in general amount to « 
wrest. Ruuen v. Rueaa, l Hy. k M. % 
Ada ’ lu >»n, C B. 4c C. 030; inf'n 
• f ' Where the defendant i 
t,le delivery of a writ to tli 
’ , . . au arr vst in law. B. N. P. GG 
and vide infra, tit. Tkespass. 


(q) He may show that at the time when 
the party ought to have been arrested ho 
was at large, following his ordinary occu- 
pation. Beckford v. Montague. 2Esp. C. 
475. 

(r) If a party against whom the sheriff 
lias a writ does not abscond, hut continues 
the usual exorcise of his daily occupation, 
being visible to every person that conies to 
him on business, and the bailiff, neglecting 
to urrest. him, returns non est inventus, it 
is a false return. Beckford v. Montague , 
2 Esp. C. 475. The plaintiff is not bound 
to furnish the sheriff with information, to 
enable him to identify and arrest the debtor. 
Dyke v. Duke, 4 Bing. N. C. 197. 

(*) Gibbon v. Coggun , 2 Camp. 189. 

(0 Dylw v. Duke , 4 Bing. N.C. 197; 
and see 1 M. W 713. 

(?/) See the observations of Lawrence J. 
in Drake v. Sykes , 7 T. R, 1 13. 

(*■) 1 Camp, 389. 
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An admission of an escape by the under-sheriff is evidence against the 
sheriff in an action for an escape (y), or for a false return ( z ) ; and declara- 
tions made by the bailiff whilst he has the debtor in custody (a), are also 
evidence against the sheriff. 

Thirdly . The damage resulting to the plaintiff ; that is, either that the 
plaintiff has been delayed in recovering his debt, or that he has lost it, or 
is likely to lose it. For this purpose, he must prove the original debt as 
liveried in the declaration ( b ), with the same degree of particularity as, it 
seems, and no more than, would have been requisite in the original action 
against the debtor himself (c). 

But the law will infer a damage from the mere breach of duty ; and there- 
fore where the sheriff had the debtor in custody the day after the return of 
the writ, and no actual damage had been sustained, the Court held that the 
plaintiff was entitled to recover (//). 

And the plaintiff, it seems, may avail himself of any evidence for this 
purpose that lie could have used against the debtor; even an admission by 
the debtor as to the existence or amount of the debt, made previously to the 
default, is evidence for this purpose. Thus, where the debtor was sued as 
the drawer of a bill of exchange, proof of an acknowledgment by him that 
he had received notice of the dishonour, is evidence of the faet(c). 

The reason of this seems to be, not that there is any privity between the 
original debtor and the sheriff, hut because, otherwise, the plaintiff 1 would 
be placed in a worse situation by the defendant's wrongful act ; for if the 
defendant lmd clone his duty, the acknowledgment of the original debtor 
would have been evidence of the debt, and the defendant ought not to take 
advantage of his own wrong in depriving the plaintiff of this evidence. The 
very loss of the evidence would constitute a damage to support the action. 
Or the case maybe considered in this point of view: — After proof of the 
defendant's default, the question is as to the damage sustained by the 
plnintiff ; and an acknowledgment by the debtor is evidence to prove that 
damage, for it shows to what extent the plaintiff might legally have reco- 
vered against the original debtor. Such evidence should also be given as 
tlie nature and circumstances of the case supply, to show the extent to which 
the plaintiff has been damnified; ns, that subsequent attempts to arrest the 
debtor hud been ineffectual ; that he is since dead, or that he has absconded 


(y) Yabsley v. Doble, 1 Lord Ray in. 
HK>; Peake's C. (15. 

( 2 ) K cm pi and v. Macauley , Peake’s C, 
itij. 

(a) Botrsher v. Cal ley, 1 Camp. 301, 11 . 

( b ) Parker v. Penn, 2 Esp. C. 470 ; 4 

T. R. Oil. If the plaintiff has lost the 
whole debt, the jury limy give him da- 
mages to that extent, together with what 
he 1ms lost in costs ; but if lie can still 
recover his debt, the damages may be di- 
minished accordingly. Scott v. Henley , 
1 Mo. & R. 227. No action lies, unless 
some damage has been sustained. Williams 
v. Mmtyn, 4 M. & W. 146 : but see below, 
11H. ’ 

(<•) A Irxamler \ . Macauln/, 4 T. It. (51 1 . 
v. ClnjtvH, 2 Lev. «S ; B. N. P. 6(1. 
l'root of the precise sum is unnecessary, 
lb. ; but it the debt arose on a sale of goods 
on credit, and it appeared that at the time 


of arrest the credit was unexpired, the 
variance would be fatal. White v. Jones , 
6 Esp. C. 102. If the declaration state 
that the party was indebted for goods sold 
and delivered, it must he bo proved. Parker 
v. Penn , 2 Esp. C. 477, n. ; although the 
exact sum need not be proved, B. N. P. 60. 

(d) Barker v. Green , 2 Bing. 317 ; and 
see Brown v. Jarvis , 1 M. & W. 704. 
Williams v. Mostyn , 4 M. & W. 146. 
Gibbon v. Coggon,' 2 Camp. 188. If the 
defendant take issue on a collateral matter, 
some damage will be presume^. Brown 
v. Jarvis , 1 M. & W. 704. 

(e) Williams v. Bridges , 2 Starkie’s C. 
42, cor. Abbott, J. Sloman v. Heme, 2 Esp. 
C. 096. An acknowledgment of a debt 
made by debtor after arrest, but before an 
escape, is evidence in an action for the 
escape. Rogers v. Jones, 7 B. & C. 86; 
and see GWbon v. Coggon , 2 Camp. 188. 
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or become iusolvent. If the plaintiff has not, in fact, been injured by the 
sheriff’s laches, the damages will be merely nominal ( f ). 

In an action for an escape on mesne process (g), if no return has been made, 
the writ itself may be produced, and proof must be given of the delivery 
of the writ to the under-sheriff, of the warrant to the bailiff (h), and of an 
arrest (*) by the latter before the return of the writ. 

If the action be brought against the marshal of the Queen’s Bench for an 
escape after a commitment by a J udge upon an habeas corpus , the habeas 
corpus , with the confmittitur annexed, should also he proved ; and as this 
remains in the custody of the marshal, notice should be given to produce 

h GO* 

It must also be shown, that after the arrest, &c., the defendant suffered 
him to escape, and that he was at large, or in improper custody, after the? 
return of the writ (A), and that bail above has not been put in. Proof by 
the defendant that bail has been put in, and perfected in a term subsequent 
to the return of the writ, will not afford any defence to an action which lias 
been previously commenced (/). But if the defendant in the original action 
has put in and perfected bail, or having put in bail, has rendered himself in 
their discharge before the time for bringing in the body has expired, the 
action will not be maintainable, although no bail-bond lias been taken (m). 

Tf the sheriff has returned cepi corpus , proof of the writ and. return will 
prove the arrest {n). 

The production of the writ by the plaintiff, in order to show the obligation 
on the sheriff to arrest and detain the debtor, does not entitle the sheriff to 
have his return, which is indorsed upon the writ, read in evidence as part 
of the document (o). 

The admission of the under-sheriff of an escape is evidence against the 
sheriff (p). 

Lastly. The plaintiff must prove his debt, and the damage which he has 
sustained from the sheriff’s negligence (<y). 


(/) Tempest v. Linley, Clay. 34. 

(f/) A setjeant-nf mace is liable for an 
escape permitted by iiis officer. Morris v. 
Parkinson, 1 C. M. & It. 

(/*) Supra , 1012. 

(i) It is not sufficient to show that the 
officer told the party he had a writ against 
him, to which the party said, 6 Pll conic,* 
but made his escape. Rosser v. Lucas , 
1 Tt. & M. 20. Genner v. Sparks, 1 Salk. 
70. Vide infra, tit. Tkbspass. A war- 
rant directed to A . and B. is returned 
indorsed by A., but the arrest is proved 
to have been made by a person calling 
himself B. ; this is evidence to charge B. 
with the arrest. Slack v. Brandcr and 
Tebbs, Sh&riffs of London, and Coidson, 
1 Esp. C. 42. 

(j) Wigley v. Jones, 5 East, 440. See 
Watson v. Sutton, Salk. 272. See also the 
stat. 8 & 0 W. tt, c. 27, s. 9 ; infra, 1020. 

(k) In the case of mesne process, the 
sheriff is to take the body of the debtor, 
and have him ready to produce on a cer- 
tain day; it is therefore sufficient if he 
bring in the body on that day. But in 
the case of an arrest in execution, if the 
party be at large for the; shortest space of 
time, whether before or after the return, it 


will be an escape. Hawkins v. P lower, 
2 Bl. 1048. Atkinson v. Matleson, 2 
T. It. 172. Proof that the debtor was 
seen abroad after the return of the writ, 
and that bail lias uot been put in, is evi- 
dence of an oeape. Fairlie v. Birch, tt 
Camp. 307. The sheriff is bound to keep 
the party in strict custody after the return 
day, ami it is an escape if the gaoler take 
him out of prison lor a period, however 
short, although he never have him out of 
his own custody. Williams v. Mostyn , 
4 M. & W. 145. 

(l) Moses v. Norris , 4 M. & S. tt07. 

(m) Pariente v. Plumtree , 2 B. & P. tt5. 

(n) Fairlie v. Birch, tt Camp. 307 . And 
the sheriff is bound by his return as well 
as to the fact as the time of the arrest. 
1 Mo. & R. 51*8. 

(o) A dey v. Bridges , 2 Stark ie’s C. 180, 
cor. Ilolroyd, J. But, the return, which 
was that, the party had been rescued, was 
afterwards admitted to be read as part of 
tliu defendant’s evidence. Qu. 

(/#) Yabslcy v. Doble, 1 Ld. Raym. 100. 
Kempland v. MacauUty , Peake’s C. 75; 
supra, 1014. 

(q) Supra, 1014. 
tt T 4 
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If the plaintiff allege that he has a good cause of action against the party 
suffered to escape, he must prove a cause of action, or he will be liable to be 
nonsuited (r). 

Where a sheriff’s officer kept the defendant in his custody after the return 
of the writ, and then took him to prison, it was held, that as the plaintiff 
had sustained no damage, the action was not maintainable (»). 

By the new rules of Hil. Term, 4 W. 4, in actions on the case for an 
escape, the plea of not guilty shall only operate as a # denial of the neglect 
or default of the sheriff or his officers, but not of the debt, judgment, or pre- 
liminary proceedings. 

The sheriff* may show in defence, that the defendant in the original action 
did in fact put in and perfect bail, or that he put in bail and rendered him- 
self in their discharge before the time for bringing in the body had expired, 
although no bail-bond was taken (t). But the putting in bail after the 
expiration of the term in which the writ is returnable, will be no defence 
to an action previously commenced (m). 

The sheriff may also show that the debtor was rescued in going to gaol; 
but after he has once been within the walls of a prison, a rescue by any but 
the King’s enemies will be no excuse (x). 

It is no defence to show that the plaintiff knew of the escape, yet pro- 
ceeded in his action to judgment, but had not charged the debtor, who 
returned to gaol, in execution (?/), for it is no waiver. 

It is a good defence to show that the bailiff wlio permitted the escape 
whs appointed at the special request of the pluintiff (r), but the mere sug- 
gestion of u particular officer by the plaintiff is no defence (a). 

If the bailiff of a liberty arrest on the sheriff’s mandate, and suffer an 
escape, the bailiff, and not the sheriff, is responsible (l/). 

A mere request that a particular person named should be employed, 
does not constitute him a speciul bailiff of the party, and relieve the 
sheriff (c). 

In an action for a false return to a writ of fieri facias , the plaintiff must 
prove, if put in issue, 1st. The judgment (d), the writ of fieri facias, and 


(/•) 2 Lev. 8,5; B. N. P. GO. Hut a 
variance mh to the amount will not be ma- 
terial. Ibid. 

(*) Plank v. A nderson, 5 T. It. 37. A 
plea of a hail bond taken with u condition 
according to the stnt. and assigned to the 
plaintiff, the replication denying that there 
was any such condition, &u\, the issue is 
not supported by proof of a bond, in the 
condition of which the prisoner’s name is 
left in blank. Holden v, Raphael, 4 Ad. 

6 Ell. 228. 

{t) Pariente v. Plumtrev , 2 B. & P. 35. 
But. if the defendant has been permitted to 
go at large without a hail-bond, the Court 
will not stay the proceedings upon the de- 
fendant putting in bail. Webb v. Mat - 
thrn\ 1 h. & P. 225. Fuller v. Brest, 

7 T. K. lot). 

(w) Moses y. Norris , 4 M. & 6. 307. 

(.r) B. N. P. 08. And it seems that the 
officer having had the party once in his 
custody, the subsequent escape and rescue 
do not defeat the liability of the sheriff, it 
being his duty to take sufficient means 


for carrying the process into execution. 
Nicholl v. Parley, 2 Y. k J. 399. 

(»/) Ravenscrof t v. Eylcs, 6 Geo. 3, 
C. B., B. N. P. (59. 

{z) Ford v. Leehe, 0 Ad. & Ell. 699. 

(«) Batson v. Meggott, 4 Dowl. P. C. 
657. 

(5) Nov, 27 ; B. N. P.09; 3Wils.309. 

(e) But where the plaintiff’s attorney 
requested the writ of ca . sa. to be exe- 
cuted by a particular bailiff*, and himself 
accompanied the officer and directed him 
to do an act which constituted the arrest 
illegal, the defendant having afterwards 
escaped ; held that it amounted to making 
the officer a special bailiff, and that the 
plaintiff could not sue the sheriff for the 
escape from illegal custody, and rendered 
so by the conduct of lus own attorney. 
Doc v. Frye, 5 Bing. JV.C. 573; 7 6c. 704 ; 
and 7 Dowl. COO. Corbet v. Brown, 0 
Dowl. 020. 

(d) The judgment is mere inducement ; 
the falsity of the return is the ground of 
action, although the injury depeuds on 
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return (e). 2dly. The warrant to the bailiff if)', and that the defendant 
had goods within the county (g) ; that the bailiff had express notice of such 
goods, where that was the fact ; or that he might have levied had he used 
due diligence ; or that he actually did seize goods of the defendant (A). 

In the latter case, where the goods having been claimed by a third per- Title to the 
son, and the sheriff, on receiving an indemnity, has returned nulla bona , the property, 
plaintiff should be prepared with such evidence as the case affords to prove 
that the goods were realty the property of the debtor, as by proof of his 
possession of and dealing with the property as his own ; and particularly 
with such evidence as shows that the transfer to the claimant was either 
merely colourable in order to defeat the execution, or that it is void as 
against a judgment-creditor under the statute 13 Eliz. c. 5 (£). 

In such case, it may be advisable to give notice to the sheriff’s attorney 
to produce the bond or agreement to indemnify the sheriff ; and if it be 
made to appear, either by the instrument itself, or by the sheriff or his 
agent’s admission, that, the sheriff is indemnified by another, any declara- 
tion on the subject by the latter will be evidence for the plaintiff*. 

An allegation in a declaration for a false return of nulla bona to a fieri 
facias against the goods of A . and B ., that “ although A. and B . had goods, 

&c. within the bailiwick,” is supported by proof that either of them had 
goods, for the averment is severable (It). 

The plea of not guilty puts in issue the making of the return and the 
breach of duty (/). It does not, in an action for not levying on the 
debtor’s goods within a reasonable time, put in issue the fact of there being 
goods (m) to levy upon. For the breach is, that the defendant did not use 
due diligence, and returned vulla bona ; and if it appeared that lie did not 
return nulla bona , the latter part of the breach could be disproved, if he did 
use due diligence, the former part could be disproved ( n ). So the defen- 


tlic right to recover on the judgment. 
Siodart v. Palmer , 3 H. A: 2. An 

allegation of a judgment remaining in the 
Court of our said Lord the King with a 
pront patet, does not constitute a vari- 
ance, although the actiou was, in fact, 
brought after the Queen’s accession. Lewis 
v. Aback, 6 Dowl. P. C. 78. 

(e) Supra, Vol. I. tit. WaiT. Goods 
seized by a sheriff in possession under a 
former execution, are bound by the deli- 
very of another fi.fa. (subject to the first) 
from the time of the delivery of the latter 
writ to the sheriff. Jones v. Atherton, 
7 Taunt. 56. Hutchinson v. Johnstone , 
1 T. R. 729. 

(/) Supra, 1011. 

(p) Prior writs having issued at the 
suit of S. & E*. against a mining company, 
under which property was taken and sold 
by the then sheriff, but pending a refer- 
ence in Chancery to the Master as to the 
validity of the claims, who reported that 
a sum less than the amount levied was 
due to S. f and nothing due to E. t and it 
was ordered that the balance, after pay- 
ment of the sum found to be due to E., 
should be paid over to the company, the 
plaintiff having issued an execution against 
the company in the same year, and after 
the then sheriff had gone out, issued an 


alias fi. fa. directed to the present sheriff; 
it was held, that the balance remaining in 
the hands of the bankers of the under- 
sheriff, who had continued all along in 
office, could not be considered as money in 
the hands of the present sheriff, and ren- 
der him liable for money never trans- 
ferred to bis account ; nor could he seize 
and apply, in satisfaction of the plaintiff’s 
execution, money which still remained in 
the under-sheriff's hands, having been paid 
into his banker’s to his account. Harrison 
v. Paynter, 8 Dowl. 349. Original writs 
having been wholly executed, ought not 
to be transferred to the new sheriff under 
3 & 4 Will. 4, c. 09, s. 7, and that the 
balance of the proceeds constituting a 
debt from the former sheriff to the debtor 
cannot be taken in execution under 1 & 2 
Viet. c. 110, s. 12. 6 M. Sc W. 387. 

(h) It is not necessary to prove an 
actual levy. Stubbs v. Lainson , 1 M. Sc W. 
728. 

( i ) Supra , tit. Fraud. 

(k) Jones v. Clayton, 4 M. Sc S. 349. 

(l) Wright v. Lainson , 2 M. & W. 739. 
The inducement, under the new rules, in- 
cludes every thing which does not involve 
the special charge against the sheriff. Ib. 

(m) Lewis v. Alcock , 3 M. & W. 188. 

(n) Per Parke, B. in Lewis v. Alcock, 
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dant cannot, under this plea, set up tbe bankruptcy of the debtor before 
execution (o). 

Where the sheriff has made default in not levying on goods the joint pro- 
perty of the debtor and another, the measure of damages is half the value 
of the goods (p). 

If the defence be, that before the sale under the plaintiff's writ the former 
defendant was declared a bankrupt, having committed an act of bank- 
ruptcy previous to the execution of the writ by the sheriff (<y), the latter 
will be bound to prove all the facts necessary to support the commission (r). 

To an action for a false return of nulla bona , the sheriff may show that the 
plaintiff lost his legal priority of execution by directing him not to levy till 
a future day, and that in the mean time another writ was delivered to 
him («) ; or that he assented to the act of the sheriff (tf), or accepted of the 
amount levied with knowledge of the circumstances («). Where the defence 
is that the execution debtor was privileged, being a domestic servant to a 
foreign minister, the plaintiff may prove in reply that the appointment was 
merely colourable (.r). So the defendant, may impeach the judgment where 
it is manifestly fraudulent (y). 

To an assignment previous to the execution the plaintiff may reply by 
showing that the assignment was fraudulent. (z). 

The sheriff having levied under received notice from the plaintiffs 

to retain the amount, and that, application would be made to set aside the 
judgment as fraudulent ; he was afterwards served with a rule to return 
the writ, and without informing tin* plaintiffs he paid over the money; 
held, that having lent himself to the execution creditor, he must, stand or 
fall with his right, and that it. was competent to the plaintiffs, in an 
action for a false return, to show that such judgment and execution were 
fraudulent (a). 


it M. & W. 188. And it seems that the plea 
admits the judgment, the writ, the deli- 
very of it to the defendant, as well as that, 
there were goods of the debtor’s in his 
bailiwick, and notice of the fact to the 
defendant. S. C. <» ])owl. P. O. 881). The 
word 1 falsely’ is but a conclusion in law, 
and is not troversuble. 

(a) Wright v. Latnwn , 2 M. & VV. 7 ill). 

( p ) Tyler v. Duke of Lewis, 2 SHurkie’s 
t\ Silt!. 

(q) So although the act of bankruptcy 
becomes complete after the levy, as by 
lying in prison for two months ; but; when 
completed, 1ms relation to a day prior to 
the delivery. Cooper v. Chitty, 1 Burr. 
20. Chippendale v. Brigdcn, B. If. P. 
41. The petitioning creditor is a compe- 
tent witness tor the sheriff. Wright v. 
Lainson , 2 M. & W. 731). 

(r) Ibid. ; supra, 120. 

(s) Bradley v. Wyndham , 1 Wils. 44. 
Kempland v. Macmdey, Peake’s C. 05. 
Smallcomb v. Buckingham , 1 Ld. llayiu. 
251 ; Sulk. 320. 

(0 Stewart v. Whitaker. 1 R. & M. 
310. 

(«) Benyon v. Garrett , 1 C. & P. 
154. 

(•*) Delvalle v. Plainer , 3 Camp. 47. 
lu a case of difficulty the sheriff ought to 


apply for an indemnity ; ibid, per Lord 
Ellcnbormigh. 

(g) Tyler v. The Duke of Leeds, <2 Star- 
kie’s C. 211) ; Lateli. 222. Penn v. Svho- 
ley , 5 Esp. ( !. 245. Harrod. v. Benton , 
8 B. & C. 210. But in the first erase, Ld. 
El lei thorough held, that such evidence must 
be direct to show that the judgment was 
void under the statute, but that all the cir- 
cumstances between the parties could not 
be gone into to show fraud ; it might be 
that the indemnity to the sheriff was in- 
sufficient. In Penn v. Scholey , 5 Esp. C. 
245, evidence was admitted to prove that 
the judgment obtained against Frost was 
fraudulent and collusive. In order to prove 
that, recently before this judgment and 
execution, Penn, the plaintiff in the pre- 
sent action against the sheriff, was in debt 
to Frost, an execution, at the suit of Frost 
against Penn, was proved, and evidence 
was admitted of the affidavit of Frost, made 
for the purpose of entering up judgment 
on a warrant of attorney by Penn, on 
which judgment was signed, in which lie 
swore that the sum of 200 L, secured by 
the warrant of attorney, was unpaid. 

(-) Dewey v. Bayntum , 6 East, 257. 

(a) War moll v. Young, 5 B. Sc C. 660; 
and 8 1). & R. 442. And see Kempland 
v. M acauley, Peake’s < ’ . 65 ; and Saunders 
v. Bridges , 3 B. 6c A. 1)5. 
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Or he may show that the execution under another writ, relied on by the 
sheriff, was fraudulent and collusive j the execution of the first writ having 
been suspended by the sheriff at the request of the execution creditor (5). 

Where a previous execution is fraudulently kept on foot, the first writ 
affords no defence for non-execution of a second (c) ; and where the second 
writ is delivered to a succeeding sheriff, the latter is bound to make in- 
quiry whether possession under the first be not fraudulent (d). 

The right of action for a false return to a fi. fa. i9 not waived by the 
acceptance of the sum levied on account, and in part satisfaction of the 
amount indorsed (e). 

It is also an available defence, that the defendant has paid the money 
levied to the landlord, under the st. of Anne, e. 14, for arrears of rent. In 
such case, some evidence y it seems, should be given that the rent was due (f), 

A verdict found on an inquisition by the sheriff to ascertain the property, 
is not evidence for the sheriff, even in mitigation of damages (g). 

The plaintiff in an action (h) for an escape of one in execution, must first 
prove that the party was once in lawful custody ( i ). If the sheriff has 
returned ccpi corpus , the plaintiff should prove an examined copy of the 
judgment, writ and return ; but if the writ has not been returned, it may 
be produced, and the plaintiff must then proceed to prove an arrest by 
the sheriff, by proof of the warrant to the bailiff, and of an arrest of the 
party by the bailiff (A). If the action be brought against the marshal of 
the King’s Bench, or the warden of the Fleet, upon a commitment in exe- 


(b) Kemphtml v. Macaulay , Peake’s C. 
05. Saunders v. Bridges , I) k & A. 1)5. 
(e) Lori eft v. Crowder, 8 11. C. 132. 
(d) It). Being apparently the goods of 
the defendant under the execution, the 
sheriff was hound to seize them. Bice v. 
Serjeant,! Moth 37. Broadlty v. Wynd - 
ham, 1 Wils. 44 ; 1 Vcs. 245. 

(t) Holmes v. Clifton , 3 Pcrr. & D, 
550. 


(/) Knightley v. Birch , 3 Camp. 251. 
The landlord has been held to he an in- 
competent witness for this purpose, but it 
seems that the object ion would be removed 
by an indorsement under the late statute. 
If the plaintiff after payment of rent and 
taxes assent to the defendant’s quitting the 
premises and sue out a ca. sa., he cannot 
afterwards maintain the action for a false 
return. Stuart v. Whitaker , R. 6c M. 310. 

(g) Glossop v. Pole, 3 M. & S. 175. It 
might be otherwise if the question were as 
to malice. 

(A) Debt lies for an escape in execution, 
upon an equitable construction of the stat. 
West. 2 ; and 1 R. 2, c. 12. But if a plain- 
tiff have execution on a statute of lands, 
goods and body, and the prisoner escape, 
because the lands remain in execution, 
debt will not lie, but only an action on the 
case. Cro. Juc. 057; B. N. P. 68. It 
lies at the suit of a hundred, after the 
plaintiff has been taken on a ca, sa. for 
costs, and escaped. N. B. P. 08; Fitzg. 
290. 


(0 In an action for an escape of a party 
under un attachment for noil-performance 
of an award, the plaintiff alleged a mutual 
submission, but offered no sufficient evi- 
dence of it ; held, that the allegation was 
material, and was not supported by proof 
of the rule for the attachment, which was 
not alleged. The plaintiff was bound in 
such action to prove not only the escape, 
but that tlic party was lawfully detaiued, 
and having alleged the award, was hound 
also to show that it was made upon the 
submission of the party: Semitic, it would 
have been sufficient for the declaration to 
have begun with the rule for the attach- 
ment: after verdict, proof can be pre- 
sumed of such matters ouly as are alleged 
on the record. Brazier v. Jones, 8 B. 
&C. 125; and 2 M. & Ry. 88. 

(A) As to the arrest, see above, tit. 
Arrest, and below, tit. Trespass ; and 
Blatch v. Archer , Cowp. 65. In that 
case, the son of the officer stated, that at 
the time of the arrest he had the authority 
in his pocket, the officer himself being at 
the distance of 30 rods, and not in sight, 
and it was held to be a good arrest. If 
a party bo already in custody at the suit 
of one plaintiff, and a writ be then delivered 
to the sheriff at the suit of another party p 
the delivery of the writ is an arrest in law, 
and if the prisoner escape, the second plain- 
tiff may recover against tiie sheriff. B. N. 
P. 00. 


False re- 
turn to a 
ft. fa. 
Defence. 


Escape. 

Execution. 



SHERIFF : 


1020 

Encope. cution, Bitch commitment, which is the act of the Court, should be proved 

Execution, by tin examined copy of the committitur entered of record (/). 

Where a prisoner renders himself in discharge of his bail, and the 
plaintiffs attorney accepts hint in execution, the render is entered in the 
Judge’s book, and a committitur is filed, and if the prisoner escape the 
marshal is not chargeable without notice, either by serving him with a 
rule, or entering a committitur also in his book without proving the party 
actually in prison (m). 

If a debtor be in custody of the sheriff at the suit of one creditor, and a 
second creditor deliver a ca. sa. to the sheriff on his own suit, the delivery 
of the writ is an arrest in law (n). 

The stat. H & 9 Will. 3, c. 27, s. 9, directs, that if any person desiring to 
charge another with any action or execution, shall desire to be informed by 
the marshal of the K. B., or warden of the C. P., or liis deputy, or by any 
other keeper or keepers of any other prison, whether such a person be a 
prisoner in his custody or not, every stick marshal, warden or keeper shall 
give a true note in writing thereof to the person requesting the same, or his 
attorney, on demand ; and if such marshal, warden, keeper or deputy, shall 
give a note in writing that such person is an actual prisoner in his custody, 
suclfnote shall be taken as evidence of the fact (o). 

In practice, when a prisoner in custody of the marshal is to be charged 
with a King’s Bench execution, a rule is obtained for the marshal to ac- 
knowledge the defendant to be in his custody. Such an acknowledgment is 
of course evidence to prove the fact. Where a prisoner is in custody of the 
warden of the Fleet, and is churged with a Common Pleas or Exchequer 
writ, a habeas corpus is obtained, the return to which proves the fact of his 
being in custody (/?). 

A succeeding sheriff is not liable for an escape, on mere evidence that the 
debtor was in custody of the preceding sheriff under an execution, without 
showing at what time the escape took place ; and it seems in such a case 
to he essential to show that he was comprised in the indenture by which the 
sheriff’s predecessor delivered over the prisoners in his custody (#/). 

Escape. The plaintiff must then prove that the debtor was at large after the arrest, 
either before or after the return of the writ. The permitting the debtor to 
be out of the defendant’s custody for any purpose, or the shortest space of 
time, will amount to an escape; as, where the bailiff of a liberty, after 
arresting the debtor, takes him out of the bailiwick, and delivers him into 
the county gaol (r) ; or the debtor is allowed to go out to settle his affairs, 
in the custody of a bailiff*(#). 


(/) Turner v. Bytes, 3 B. & P. 453. 
Win ley v - ones, '* 440. See Barnes 

v. Bytes , 2 Moore, 601. 

(in) B. N. P. 07, 8 ; Salk. 272. 

(«) Salk. 274; B. N. P. 00. 

(o) See B. N. P. 08. 

(p) Peake’s Ev. 422,6th edit. 

(//) Davidson v. Seymour , 1 M. & M. 
34 ; uiul see tlie cases there cited in the 
^iote. West ley's Case, 3 Co. 71, b. ; Cro. 
Kite. 306; Popb. 86; Mo. 688. B. N. P. 
08 ; and note in M. & M. 36. 

(r) Benton v. Sutton , 1 B. & P.24; 


where tlie sheriff permitted the debtor to 
go about witli a follower, before he took 
him to prison. And per Eyre, C. J., the 
custody of the follower, after the writ once 
executed, amounted to nothing; lie could 
have no power to detain the prisoner, if he 
had chosen to escape, and the warrant 
would have been no justification to him if 
mischief had happened. Wherever the 
prisoner in execution is in a different 
custody from that likely to enforce pay- 
ment, it is an escape, per Buller, J. ib. 
And see IlaicHns v. Plomer , 2 W. Bl. 


v*) Boothman v. The Bari of Sumy , 2 T. It. 6. 
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Under a count for a voluntary escape, the plaintiff may prove a negligent Escape, 
escape (/). 

By the stat. 8 & 9 Will. 3, c. 48, “ If the marshal or warden, or their 
leputies, or the keeper of any prison, after one day’s notice in writing given 
for the purpose, shall refuse to show a prisoner committed in execution 
to the creditor, or his attorney, such refusal shall be adjudged to be an 
escape.” 

And although the debtor be not permitted to depart out of custody, he 
ought to be taken to prison within a convenient time (u). If the officer 
use unreasonable delay, or give more liberty than he ought, it will be an 
escape (v). 

If a sheriff on going out of office omit to deliver over a prisoner charged 
with his execution to his successor, it is an escape; and if a sheriff die, the 
new sheriff must at his peril take notice of all prisoners in his custody, and 
the executions with which they are charged ( x ). 

If the plaintiff allege that the sheriff took A. 13. and his wife in execution Variance, 
(on a judgment against both for a debt due from the wife dum sola), and that 
lie permitted both to escape, and prove only that lie took the husband, and 
permitted him to escape, the variance is not fatal (y). 

Where the declaration stated mutual bonds of submission to arbitration, 
an attachment against E. F. for non-performance of the award, an arrest, on 
the attachment, and a committal by a Judge at chambers (on E. F. being 
brought before him by habeas corpus) to the custody of the marshal; held 
that the plaintiff was bound to prove the execution of the submission bonds 
by himself as well as E.F.(z). 

The plaintiff is entitled io recover the whole debt; and therefore, in an 
action of debt, evidence as to the situation and circumstances of the debtor 
is immaterial (a). 

If the debtor has not been taken on a fresh pursuit, the defendant cannot Defence, 
avail himself of any ex-ruse, by way of defence ( h ), short of showing that the 


1040. But a sheriff is not hound to take 
the prisoner immediately to the county 
gaol. Houlditch v. Birch , 4 Taunt. 008 ; 
where the prisoner was detained for four- 
teen days before the return of the writ, in 
a lock-up house which did not belong to 
the arresting officer. If the sheriff re- 
ceive the sum indorsed on the writ from 
the prisoner, and before payment over to 
the plaintiff liberates the prisoner, it is an 
escape. Slack ford v. Austin, 14 East, 406; 
4 B. & C. 31. 

(t) Bonafous v. Walker , 5 T. R. 1 20. 
A release by mistake is a voluntary escape, 
Filcwood v. Clement , (5 Dowl. P. C. 508 ; 
and see 2 Str. 873. 

(w).Per Heath, J., 1 B. & P. 28; and 
what is a convenient time is a question for 
the judge. Ibid. 

(u) Ibid. 

(*) 3 Co. 71 ; B. N. P. 08. By the 
stat. 3 Geo. 1, the under-sheriff is answer- 
able till a new sheriff be appointed. An 
assignment by an under-sheriff to the suc- 
ceeding sheriff, although not by indenture, 
is a good assignment (B.N. P.09; 1 Barnes, 
259). If a man in execution escape, and 
return again, and afterwards be made over 


with other prisoners, and again escape, the 
second sheriff will be chargeable. B. N. P. 
09; 2 Lev. 109. 

(y) 1 Sid. 5; B. N. P. 05. If both ba- 
ron and feme be taken in execution, and 
the feme he suffered to escape, an action 
lies, although the baron continue in prison. 
1 Roll. Ah. 810; B. N. P. 05. But the 
present practice is to discharge the wife, 
where both are taken in execution. Tidd, 
1043, 7th edit. 

( 2 ) Brazier v. Jones, 8 B. & C. 124. 

(a) 2 T. R. 120 ; 2 Bl. 1048. Iiohinson 
v. Taylor , 2 Ch. C. T. M. 450. In an ac- 
tion on the case, the jury may give such 
damages as will cover the loss, and the 
plaintiff may still recover against the 
debtor. See 2 T. R. 120. 

( 1 h ) The defendant must either traverse 
some particular fact or plead specially. 
Sec tit. Rules. Bee the stat. 8 & 9 W. 3, 
c. 27, s. 0, as to the plea of retaking on 
fresh pursuit. By the stat. 7 G. 4, c. 67, 
s. 81, the defendant may show under the 
general issue that he discharged the pri- 
soner under an order of the Insolvent 
Court. Sec Sajfery v. Jones , 2 B. & Ad. 
190. 
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escape was occasioned by the act of God, or the King’s enemies (c), or by 
the fraud and covin of the party really interested in the judgment (rf). 
A rescue from the defendant’s officers while they were conveying the debtor 
under a habeas corpus (e), or the destruction of the prison by a mob(/), 
affords no defence. 

The defendant cannot defend himself by proof that the debtor escaped 
against his will, and that lie made fresh pursuit, and retook him before the 
commencement of the action, without a special plea supported by affidavit^/). 
The defendant may also, under a special plea, prove that the debtor returned 
into his custody before the commencement of the action ; but he must show 
flint, the debtor remained in custody till the commencement of the action. 
Where the replication traversed the keeping and detaining modo etformd , 
and the plaintiff proved that the debtor again escaped, and died out of cus- 
tody, it was held that he was entitled to a verdict (A). The j)lea of no 
escape admits nil arrest (i). 

It is no defence to show that the debtor in execution paid the debt to the 
sheriff (/). 

A sheriff or other officer cannot take advantage of an error in the pro- 
cess (4) ; but lie may show that the judgment was actually void as coram 
tumjudice(l) ; as, where the action is for an escape after the execution of a 
ca. an. on a judgment gi ven in an inferior court on a bond which was made 
beyond the limits of the jurisdiction (in). Hut the sheriff is liable, although 
the ca. sa. issued after a year from the judgment without a scire facias ; for 
this process, though erroneous, is not void (n). 

It is a good defence to an action against a sheriff or gaoler for an escape, 
that he discharged the prisoner from custody by virtue of an order of the 
Insolvent Debtor’s Court; lie need not show that the proceedings upon 
which the order is grounded were properly taken, or that the insolvent was 
within the walls of a prison when lie petitioned for his discharge (o). 

In an action for an escape on final process, a plea that the party escaped 
through the fraud and covin of an unknown person, unto and to the use and 
benefit, of whom the judgment hud been assigned, was held to be supported 
by showing that the escape was by the contrivance of the party who had 
really paid the consideration of the assignment, though in form made to 


(c) 1 Itoll. All. 808 ; 4 Co. 84 ; 11. N. P. 
00. As from the prison tuking fire, or be- 
ing broken open by the King’s enemies. 

(d) Hiscocks v. Jones , M. & M. 200. 

(e) O'Niclx. Mar son, Burr. 2812. Fitz 
Jeffries' Case , 1 Sid. 10 ; 3 Co. 44 ; B. N.P. 
07 ; 3 Keb. 51. 305 ; 1 Stm. 431. 

(/) Alsept v. Eyles, 1 H. 11. 108. 

(i r/ ) Roll. Ab. 808, pi. 1. By the 
stat. 8 & 0 W. 3, c. 27, this plea may be 
pleaded to an action charging a voluntary 
escape. Bonqfons v. Walker , 2T. R. 120; 
and the plaintiff may reply a voluntary 
escape. 1 Vent. 211 ; B. N. P. 67. See 
(HI. Ev. 240. Plea of nil debet . 

(/*) Chambers v. Jones, 11 East, 400. 
(OB. N.P. 67. 

O’) Slnckfordx. Austen , 14 East, 468; 
and see Crozer v. Pilling, 4 B. & C. 31. 

(A) B. N. P. 05. Weaver v. Clifford , * 
Cro. J., 3. Burton v. Eyre, ill. 288. Asa 
sheriff, where he is charged with un escape, 


shall not take advantage of any error in 
the proceeding, so the defendant, if lie kill 
the sheriff, shall not take advantage of 
error in the process. Macally's Case, 0 Co. 
08 ; B. N. P. 65. But where an action 
was brought against the marshal of the 
K. B. for not receiving a copy of the de- 
claration against a prisoner, per quod the 
plaintiff lost his suit; and it appeared that 
the declaration was tendered at the prison 
before the bill was filed ; the plaintiff was 
nonsuited. Ekins v. Ashton, Midd. 1752, 
per bee, C.J.; B. N.P. 65. 

(0 Carth. 148 ; B. N. P. 65, 66. 

( m ) B. N. P. 65. Where the Court lias 
cognizance of the cause the judgment is 
only erroneous; but if the Court has no 
jurisdiction it is void. B. N. P. 66. 

(n) Cro. Eliz. 188 ; B. N. P. 66; Cro. J. 
3. 289. And the sheriff may justify in an 
action of false imprisonment. 

(o) Saffery v. Jones, 2 B. & Ad. 598. 
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another; the substance of the plea being that it was by the covin of the 
party really interested in the judgment ( p ). 

Where a sheriff seizes goods in execution after an act of bankruptcy com- Money had 
niitted by the judgment-debtor, on which a commission afterwards issues, 
and he sells part of the goods on the day on which the commission issues, 
and part, the next day, he is liable in an action by the assignees for money 
had and received to their use, unless he can show that he paid over the 
money to the execution-creditor before he had notice of the commis- 
sion (q). 

Where the sheriff has returned to a writ of fieri facias that he has levied 
the money, debt or assumpsit lies to recover it(r), although no demand 1ms 
been made (s) ; and the sheriff’s return upon the writ proves conclusively 
the receipt of the amount to the use of the plaintiff (/), but raises no pre- 
sumption that the money has been paid over to the execution-creditor (u). 

It is not sufficient to prove the taking and selling of the goods by a person 
reputed to he the officer of the sheriff without proof of the writ of execution 
and warrant (.r). He is entitled to retain his poundage, but no more (?/). 

Me may prove in defence that the sum was levied ou goods which were not 
the property of the defendant in the former suit (z). 

In an action on the ease against, a sheriff, who has returned to a writ 
of venditioni exponas, that he 1ms sold part, and that the residue remains in 
his hands for want of buyers, and where the declaration alleges that he had 
not the money levied at the return of the writ before the King, &,c„ but 
tlmt, contrary to his duty, he had paid the sum levied, and delivered the 
goods to divers persons unknown, the sheriff may show that the goods 


(p) Jliscocks v. Jones, 1 M. & M. 200. 

(<]) Lee v. Lo}H‘Z, l. r > East, 230. Where 
the sheriff seizes goods of a bankrupt be- 
fore an act of* bankruptcy, on an execution 
within the scope of the stat. 0 0.4, c. JO, 
s. 101, the execution being on a judgment 
by nit dic’d, and after notice of an act of 
bankruptcy, sells the goods, and pays the 
proceeds to the execution-creditor, he is 
liable to the assignees for money had and 
received to their use. Not! try v. j Buck, 
8 II. & C. 100. Hut, in this case great 
stress was laid on the fact of previous 
notice. In a later case, the sheriff had 
seized the goods under a fi. fa. on a judg- 
ment entered on a warrant of attorney, and 
sold the goods, and paid over the money to 
the judgment-creditor, but without any 
notice of the act of bankruptcy, and before 
the issuing the commission ; the case was 
argued in the Court of King’s Bench, but 
no judgment has been given. In the case 
of Vernon v. Hankey , 2 T. R. 121, it 
was held, that, a banker was not justified 
in paying the drafts of a trader after the 
notice of the act of bankruptcy ; and Bul- 
ler, J. observed in his judgment, “ If the 
sheriff had a right to levy money under an 
execution, he was hound to pay it over to 
the party at whose suit the execution is- 
sued ; and therefore it is inconsistent to 
say that the sheriff levied the money 
legally, but paid it over illegally.” Where 
a sheriff levied after an act of bankruptcy, 
the Court stayed the proceedings on pay- 


ment of the money levied, and costs up 
to the time of the application, deducting 
poundage and costs of execution. Pro- 
binia v. Roberts, 1 Chitty, 377 ; Deacon’s 
B. L. 730. Where the sheriff hud seized 
and sold goods of a bankrupt without 
notiec, but had afterwards paid over the 
proceeds, upon an indemnity from the 
execution-creditor, held that the indemnity 
was virtually notice before the payment, 
and that the assignees were entitled to 
waive the tort, and recover in the action 
for money had and received. Young v. 
Marshall , 8 Bing. 45. 

r) Hob. 200. 

s) Dale v. Birch , 3 Camp. 347. Long- 
dill v. Janes, 1 Starkie’s C. 345. Jefferies 
v, Sheppard, 3 B. & A. 096. 

(t) Daley. Birch , 3 Camp. 347. Color 
v. Stokes, 1 M. & 8. 599. 

(u) Cator v. Stokes, 1 M. & S. 599. 

(, x ) Wilson v. Norman, 1 Esp.C. 154. 

(y) Londill v. Jones, 1 Starkie’n 0. 340. 
Where the proceeds are not sufficient to 
satisfy the plaintiff's damages, the sheriff 
is not entitled to any more than the pound- 
age allowed by the stat. 29 Eliz. c. 4. 
Buckle y. Bewes, 3 B. & C. 088. The 
right to poundage under the stat. of Eiiz. 
is not affected by the late stat. 1 Viet, 
c. 55. Davies v. Griffith , Ex. M. T. 1838, 
Roscoe on Ev. 040, 

(r) Brydges v. W afford, 1 Starkie’s C. 
389. 
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were in fact the property of the assignees of the defendant, who had become 
bankrupt (a). 

In an action for taking insufficient pledges on a replevin-bond ( b ), the 
plaintiff (i) must, according to the issues taken (d), prove the sum due for 
rent, the taking the distress, the replevin, the bond, the judgment in the 
replevin-suit, &c. us alleged, and the insufficiency of one or both the sure- 
ties. The replevin must be proved by the warrant or precept of the sheriff 
or his deputy (<*). The bond is usually proved by means of the attesting 
witness, notice having been given to the defendant to produce it ; but it 
seems that where the sheriff, or his officer, has taken a replevin-bond 
according to the statute, which is produced by the defendant upon the 
trial, proof of its execution by means of the attesting witness is not 
essential ( f ). The proceedings and judgment must be proved as alleged (g). 

It seems that slight evidence of the insufficiency of the sureties is suffi- 
cient to throw the burthen on the sheriff, for they are known to him, and it 
is his duty to take care that they are sufficient (A). It is competent to 
show that they were in debt, and that on application for payment they 
promised payment but did not pay (i). But if the sureties were appa- 
rently responsible persons, the sheriff is not liable, although they arc not. 
actually so, and although he neglected to inquire into their actual re- 
sponsibility (j ) ; and therefore it is essential to prove either that the 
sheriff or his agent actually knew that they were insufficient, or that the 
badness of their credit, or insolvency, was notorious in the neighbourhood 
of their residence, so that the sheriff or his deputy might have ascertained 
the fact if they would (It). 


(a) Brydgesy . Watford and another, 
1 Htarkic’s C. 380, in the anti*. Semitic, 
an action does not lie against the sheriff, 
•who has not been ruled to return the writ, 
for not buying the money in court accord- 
ing to the exigency of the writ. More- 
land v. Leigh and another, 1 Starkie’s C. 
388. Bee 2 Inst. 452. Coin. Dig. Return, 
V. 1. 

(h) The stat. 11 Geo. *2, e. 23, enacts, 
“ that all sheriffs, and other officers having 
authority t.o grunt replevins, shall in any 
replevin of u distress for rent take from the 
plaintiff and two responsible persons, as 
sureties, in their own names, u bond in 
double the value of the goods distiained, 
conditioned for prosecuting the suit, with 
effect and without delay, and for duly re- 
turning the goods und chattels distrained, 
in case a return shall he awarded. The 
sheriff on a replevin of distress taken 
damage feasant is not hound to take more 
than one surety. II ticker v. Gordon, 3 
Tyr. 107 ; 1 C. & M. 58. 

*(r) A bailiff who makes cognizance may 
maintain the action. Page v. .Earner, 1 
B. & P. 378. 

(rf) See the new rules, Ilil. Term, 4 W . 4, 
infra, tit. Rules. 

(c) The bailiff should be serv ed with a 
sit lipoma duces tecum, to produce the pre- 
cept, and notice should he given to the de- 
fendant's attorney to produce it at the trial. 

(/) Per Abbott, C. J. in Scott v. Wait li- 
man, Westni. silt, after Mich, term, 3 


Geo. 4 ; 3 Starkie’s C. 108. Barnes v. 
Lucas, 1 11. & M. 264. Where the bond had 
been put iu evidence and referred to on both 
sides, the court, on a motion for a new 
trial, held it to he equivalent to an ad- 
mission of the bond. Jeffery v. Bastard, 
4 Ad. & Ell. 823. 

( g ) Supra, Vol. 1. tit. Judgment. 
And see us to variance in the names of the 
suitors in the county court, Draper v. 
Gar rati , 2 B. & C. 2; and Vol. I. tit. 
Varianck. 

(It) B. N. P. 60. Saunders v. Darlintj, 
sitt. at Westni. C. B. Trim 10 Geo. 3. lie 
is bound to exercise reasonable discretion 
and caution, and whether he lias done so or 
not is a question for the jury. Jeffery v. 
Bastard , 4 Ad. & Ell. 823. He ought not 
to rest satisfied with the representations of 
sureties themselves. Ib. 

(i) The circumstance of one of the 
pledges having repeatedly promised pay- 
ment to his creditors, and of his having 
broken such promises, is evidence against 
the sheriff. Gwyllim v. Sckoley, 0 Esp. 
C 1 00. Axford v. Perrott, 4 Bing. 580 
A rcher v. Hall, ib. 404. 

(j ) I J indie v. Blades, 5 Taunt. 225. 

(A) Per Abbott, C. J. in Scott v. Waith- 

man, Westni. sitt. after Mich, term, 3 
Geo. 4. 3 Starkie’s C. 108. Where a 
surety does not reside within the sheriffs 
bailiwick, it is proper to search the sheriffs 
office where he does reside, in order, pre- 
vious to taking his bond, to ascertain 
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The sureties are competent as to tlieir own sufficiency (/). 

Doubt^have been entertained ns to the extent of the sheriff's liability (»*), 
but it seems, that if in the replevin suit the present plaintiff has had judg- 
ment merely for the return of the goods, lie cannot recover more than 
double their value. 

And no more can be recovered against the sheriff for taking insufficient 
sureties, than could have been recovered against the sureties, supposing 
them to have been sufficient (m). And the plaintiff cannot recover the costs 
of an action against the sureties without giving notice to the sheriff, 
for he has a right to be furnished with the opportunity of saving the 
expense (o). 

In an action ngnint the sheriff for arresting and taking an insufficient 
bail-bond, the declaration alleged a cause of action against W. S., who before 
the arrest was as well known by the name of F. S., and had oftentimes 
admitted the same to the plaintiff, of all which the defendant had nolice, 
and that after arresting him upon a writ, in the name of IK »V., the sheriff 
lmd released him upon insufficient bail ; the plea denied the having such 
notice that the party was as well known by the one name as the other, and 
then went, on to answer insufficiently the latter branch of the declaration, 
it was held on demurrer, that as being mere matter of evidence, the declara- 
tion as to that part was bail; held also, that the sheriff, by having in 
the first instance taken the bail-bond, had not rendered himself liable, 
as having elected to treat the arrest us valid (/>). 

In an action against, n sheriff of a Welch county, for negligence in losing 
a replevin bond taken by him upon a distress for rent, due to plaintiff, by 
which he was prevented f”oin having an assignment, and suing thereon; 
the declaration alleged that, the plaint was removed out of t-hc county 
court of the said sheriff, by re. fa, lo, t into the court, of great sessions, but it 
appeared that such removal was after the defendant, had gone out of office: 
held that the uvermei.- ;■ being not an allegation of description but of sub- 
stance, it was wholly immaterial who the individual was who presided 
in the court at the lime of the plaint being removed, and that, the word mid 
might be rejected as surplusage (fj). 

The third count, after stating the plaint and its removal and proceed- 
ings above, with the bond conditioned for the appearance of the tenant. 


whether any process is out against him. 
Sutton v. Waite, 8 INloore, 27. It is not 
necessary that the sheriff should make per- 
sonal inquiry ; it is sufficient if a person 
known to the sheriff make inquiry us to 
the credit, and reputation of a tradesman 
and communicate a favourable result to 
the sheriff, lb. Reputation is evidence 
of credit. Scott v. Waithman, 3 Starkie’s 
C. 170. 

(l) II indie v. Blades , 5 Taunt. 22 5; 1 
Saund. 195. g. ( n ), 

(m) See Yea v. Lethbridge , 4 T. R. 430. 
Emm v. Brunder , 2 H. B. 547 ; where 
damages were limited to double the value 
of the goods distrained. In a later case 
(Peake’s L. Ev. 425, 5th edit.) the Court 
of C. P. is stated to have held that the de- 
fendant was liable to the full extent of 
the penalty of the bond. In Concannon 
v. Lethbridge (2H.B. 36), it was held 

VOL. II. 


that the defendant was liable beyond the 
penalty of the bond. This ease, however, 
seems to have been deliberately over-ruled 
in the subsequent, case of Emm v. lintn- 
der, 2 H. B. 547. In lie ford v. A h r r 
(1 Taunt,. 218), it was held tlmt. the two 
sureties were together liable only to the 
amount of the penalty of the bond, and the 
costs of the suit on the bond, even al- 
though a greater loss is admitted on the 
pleadings. Jeffery v. Bastard, 4 Ad. & 
Ell. 823. 

(n) Keans v. Brainier , 2 II. B. 30. 
And per Bust, C. J. in Baker v. Garrett, 
3 Bing. 59. 

( o ) Baker v. Garrett , 3 Bing. 50. 

(p ) Br unshill v. Robertson , 2 Purr. & 
D. 209 ; ami 10 Ad. & Ell. 840. 

(q) Perreau v. Bevan , 5 B. U C. 285; 
8 D. & 11.72. 

3 U 
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and prosecuting his suit with effect , averred the judgment that the tenant 
should take nothing hy liis writ, but be in mercy, &c. with an awflfftl of the 
return of tin* goods, that the tenant did not make a return, whereby the 
bond became forfeited, the defendant’s breach of duty in losing the bond, 
whereby plaintiff was damnified ; and it was objected at the trial, first, that 
the action was not maintainable, as the replevin bond could not have 
been enforced upon the judgment for want of a writ dc retomo liabendo 
being awarded, and return of clonguta theTeon ; and secondly, that the 
avowant having elected to proceed under 17 Car. 2, c. 7, was confined to his 
execution under that statute: held that the not having prosecuted the suit 
with success was a breach within the meaning of the words “prosecut- 
ing with effect and the plaintiff would have been entitled to recover in 
respect thereof if the bond had been assigned without any writ de retomo 
having been issued, although a breach in that respect had not been formally 
assigned : held also, that although it appeared that the jury had proceeded 
to inquire into the arrears and value of the distress, according to the 
17 Car. 2, and a judgment had been signed according thereto, as well as the 
common-law judgment, yet that t he plaintiff having elected to prove under 
that statute, was not confined to his execution under the statute, but might 
also have proceeded against the sureties on the bond, and therefore against 
the sheriff for the damage occasioned by liis negligence in losing it (r). 

A sheriff having taken one surety only in a replevin bond, may sue him (s) ; 
hut in an action against him for not having returned the goods, the decla- 
ration suggesting breaches according to the stat. 8&i) Wil. 3, the defendant 
is liable to a moiety only of the damages recovered against the sheriff*. He 
is not. liable to the costs incurred by the sheriff in defending an action 
ugainst him for taking insufficient, pledges (/). 

In an action against the sheriff by a landlord, for not paving rent due 
in respect of the premises on which goods are taken in execution ( u ), the 


(r) Ibid. Ami see Chapmans, Butcher, 
(birth. 248. (iwillin v. Holbrook, 1 It. & 
1\ 410. ]). of Ormond v. Hierlei/,i* nrtli. 
519. Turner v. Turner, 2 II. 11, 107. 

(x) A usten v. Howard, 1 Moore, (>82 ; 
2 Mursli, 352 ; 7 Tamil. 28. 

(/> Austen v. Howard, 1 Moore, f>8. 
Sureties in a reple vin bond arc not dis- 


charged by giving time to the principal. 
Moore, v. How maker, 0 Taunt. 370. 

(//) Under the stat. 8 Ann. c. 14, s. 1. 
which enacts, t! int. no goods or chattels upon 
any messuage, lands or tenements, leased 
for life, term of years, at will, or otherwise, 
shall he liable to he taken hy virtue of an 
execution •, on uny pretence whatsoever, 


# The plain sense ot the words is confined to executions on judgments. Per Ld. Ten- 
terden, 0. «l. in lira nd Hag v. Harrington, 7 B. \ C. 407. These words include ail exe- 
cution for costs of a nonsuit i H racket v. Kimpson , 2 Wils. 140); an outlawry in a civil 
suit (£7. John's College \. Murrott, 7 T. It. 259); a seizure under a commission of bank- 
rupt {Buckley v. Tayfor, 2 T. R. (500). Svens, Lee v. Lopez , 15 East, 230; ex parte 
Deri sue, Co. II. L. 11)0 ; 15 East, 230. If the sheriff seize goods under an execution, 
which is afterwards overbid* d by a commission of bankrupt, tlie sheriff, as against the 
assignees, will not be allowed to deduct a years rent as due to the landlord, unless he 
had actually paid it over before notice of the commission. Lee v. Lopez, 15 East, 230. 
And a sheriff who has seized goods under an execution after an act of bankruptcy com- 
mitted, cannot defend himself on the ground of liability to the assignees. Duck v. Brad- 
dpt l, McClelland, 207. St. John's College v. Murcott , 7 T. R. 259. An extent in aid 
is not within the stat. B. v. De Caux, 2 Price, 17. The trustee of an outstanding satis- 
fied term assigned to attend the inheritance, is u landlord within the statute. Colyerx. 
spear , 2 B. 4c B. 67. A vendee, on tuking possession, agrees to pay 100 1. per annum 
until the completion of the purchase ; this is rent, und within the statute. Saunders v. 
M usgrace, (> B. & C. 524. The action may he brought hy an executor or administrator* 
Pah/rar* v. Windham, 1 Str. 212. 

The statute contemplates adverse executions issued hy third persons, and not by the 
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plaintiff must pTOve, 1. The demise to the tenant, and that the rent is due, Action by a 
as statih in the declaration ; 2. The levy by the sheriff; 3. Notice of the landlord, 
sum in arrear, to the sheriff or his deputy ; 4. The removal by the sheriff ; 

5. The value of the goods seized. 

After proving the demise and occupation by the tenant, it is not neces- Rent due. 
sary to prove the state of accounts between the plaintiff and his tenant ; it 
lies on the defendant to prove that the rent lias been paid (x). It is suffi- 
cient to prove the rent, due by virtue of an agreement to pay rent in ad- 
vance (y). 

The plaintiff will not be entitled to recover in respect of any rent which Levy, 
has accrued after the seizure (r), although the sheriff still remained in pos- 
session (a). 

The act of levying must be proved against the sheriff, and lie must be 
connected with the acts of the bailiff in the same manner as in action for an 
escape or false return (< b ). 

Although some notice to the sheriff of the landlord’s claim is necessary (r), Notice, 
no specific form of notice is required by the statute ; it is sufficient if the 
sheriff’s knowledge can be proved from circumstances (d). 

It is sufficient for the plaintiff to prove the removal of part of the goods Removal, 
of the tenant, without showing that enough is not left to satisfy the rent(r). 

It is no defence to show that the goods after removal were replaced upon 


unless the party at whose suit the said ex- v. J Marker, 1 Price, 274. But where the 

ecution i» sued out shall, before the remo- plaintiff declared on a special count for 

val of such goods from off the said pro- t.uking goods of a tenant in execution, with- 

mises, by virtue of such execution or ex- out leaving sufficient to satisfy the arrears 

tent, pay to the landlord, or hi., bailiff, all of rent, with a count in trover ; held that, 

such sums of money as are due for rent for the pleadings admitting the defendant to 

the said premises at the time of such taking have taken the goods, and having no right, 

of Mie goods, provided the arrears of rent to take them without leaving sufficient, to 

do not amount, to more than one year’s satisfy tin* plaintiff's rent, the verdict, was 

rent. By thestat, ll(i 4. o. 1 1. these pro- right on the first, count, and that no other 

visions are extended to the seizure and sale execution appearing, the statement of the 

of goods under process out. of the Common party levying sufficiently connected him 

Pleas at Durham. $v*c Brandling v. Bar- with the defendant, without producing any 

r in (/ton, 7 D. & C. 407. warrant. Bead v. Thoyts , 6 M. & W. 

(,r) Harrison v. Barry , 7 Price, 000. 410; and 8 Dowl. 410. 

It is therefore unnecessary for the plantiff ( b ) Supra , 1011. 

to call the tenant as a witness. Ibid. (c) See A mitt v. Garnett , 3 B. & A. 

(y) Ibid. And such rent may be dis- 441. Smith v. Russell, 3 Taunt. 400, 
trained for by a landlord who anticipates (d) Where the sale has been conducted 
an execution by a judgment-creditor. with great secrecy and dispatch, it is for 

(*) 1 M. & S. 245. the jury to say whether the sheriff knew 

(a) Hoskins v. Knight , , 1 M. & S. 245. that rent was in arrear. Andrew t. 

Even although growing com was the sub- Dixon , 3 B. & A . 045. 

ject of seizure, which must necessarily re- (e) Colyer v. Spear , 2 B. & B. 70. 
main on the premises to ripen. Gwilliam 


landlord ; where, therefore, he had issued an execution against the tenant, the fruits of 
which he was compelled to refund to the assignees of the latter under the Insolvent Act, 
7 G. 4, c. 57, s. 34, it was held that lie was not entitled to retain the year’s rent. Tay- 
lor v. Lanyon., 0 Bing. 536. 

The stat. applies to goods in apartments , parcel of a messuage, See. ThurgoodL v. 
Richardson , 4 C. & P. 481. 

In an action against the sheriff by the landlord for not reserving a year’s rent, a release 
given to the tenant after the jury are sworn, does not prevent the plaintiff from recover- 
ing. The lease of an under-tenant is equally within the 11 G. 2, c. 19, as that of an 
immediate lessee. Tkurgood v. Richardson, 7 Bing. 48. 

The landlord is entitled to the full year’s rent, as against an execution creditor, and 
is not bound by any abatement lie had* previously allowed to his tenant. William* v. 
Lewsey, 8 Bing. 28. 
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Removal. tho premises (f ) ; otherwise to show that the plaintiff assented to^a remo- 
val (g), although the assent were founded on an undertaking by the bailiff 
and auctioneer, which cannot be enforced. 

Proof of the value of the goods is necessary for the purpose only of 
showing the amount of the plaintiff’s loss, by the defendant’s act. The 
parties are not bound by the amount actually produced by the sale ( li ). 

In an action against the sheriff for having wrongfully paid a year’s rent 
to the landlord of the premises on which the debtor’s goods were seized un- 
der a Ji.fa., it is incumbent on the sheriff to give some evidence to show 
that the sum was due(i); and it seems that the landlord would not he a 
competent witness for this purpose ; for if the plaintiff succeeded, the wit- 
ness would be liable to the sheriff, and the judgment would be evidence to 
prove special damage. 

The sheriff cannot maintain trespass against a landlord for distraining 
goods taken in execution, where the sheriff has abandoned the possession of 
the goods (It). 

Trespass or In an action of trespass or trover against the sheriff, for seizing the plain- 
trover. tiff’s goods under a fieri facias, proof of the warrant is sufficient to connect 

the sheriff with the acts of the bailiff (7) ; and this evidence will be no proof 
of the writ to the sheriff, hut he must prove it in support of his plea of jus- 
tification (m). A bill of sale executed by tlie sheriff, reciting the writ and 
seizure, is evidence of the taking (u). 

Proof that, the bailiff, under the sheriff’s warrant, upon an execution 
against the goods of A ., seized those of 71., is evidence to support an action 


(/) Lane v. Crockett, 7 Price, 500. 

(//) Hot hen/ v. Wood, 0 Camp. C. 25. 

(h) Tin- plaintiff may show that more 
might have been produced. See Coster v. 
Hilton, 1 Powl. 1*. C. 05. The jury are 
not hound to give even the sum for which 
they sold. Per Parke, J. Calvert v. 

oil iffe, 2 B. Ad. 422. 

(i) Keiyhthy v. Birch another, 3 
Camp. 521. 

(ft) 1 II. H. 543; 3 M. & S. 175; 
Peake's C. 05. 

(/) (tihhins v. Phillips, 7 B. k C. 535. 
Grey v. Smith, 1 Camp. 387. The sheriff 
it Inis lieon seen (supra, tit. Ban Knurr), 
is held to be liable where he seizes and 
sells the goods of u bankrupt after an net 
of bankruptcy, although be hud no no- 
tice of the bankruptcy or commission. 
Potter v. Star ft ie, cited in Stephens v. 
I mealf, 4 M. & S. 251) ; 2 M. k S. 200. 
This goes much beyond the former decision 
of Bnyley v. Burning, 1 Liv. 173, and 
Cooper v. Chi tty, supra , 110; but has 
been recognized in several instances. See 
Price v. Helper, 1 Biug, 597. Lazauts 
v. W aithman, 5 Moore, 313. Stead v. 
Gasgoigne , 8 Taunt. 527. Dillon v. 
Langley , 2 B. & Ad. 131. Carlisle v. 
Garland, 7 Bing. 298. Tn the case of 
Balme v. Hutton, 2 C. & J. 19, the Court 
of Exchequer decided to the contrary ; but 
the judgment was reversed in the Ex- 
chequer Chamber, 9 Bing. 471 ; and in 
Garland v. Carlisle, 4 Bing. N. C. 7 ; the 


same question was determined accordingly 
in the House of Lords. And see Groves 
v. Cowham, 10 Bing. 5. Where the she- 
riff sells goods which were the bankrupt’s, 
after a secret act. of bankruptcy, without 
notice, but under an indemnity pays over 
the amount to the judgment-creditor, lie is 
liuhle to the assignees for money had and 
received. Young v. Marshall, 8 Bing. 
43. Goods had been tuken in execution 
about the time of the change of sheriffs, 
and after an action of trover by assignees 
was set down for trial, the writ which had 
not been returned had been seen with a 
form of return, with the defendant’s (the 
present sheriff) name indorsed, hut at the 
trial the w r rit w as produced with that name 
erased, and the name of the former sheriff 
instead ; held that as the first indorsement 
if produced would have been conclusive 
against the defendant, as rendering him 
responsible for tlie sale, it was for the jury 
to say whether his name hail been put 
thereon by mistake in the officer, or subse- 
quently erased as an afterthought, to turn 
the plaintiff round. Waterhouse, v. A tki.n~ 
son . 2 C. k P. 345. The plaintiff is not 
bound by tlie price of the goods at the sale, 
though where the plaintiffs as assignees 
would be bound to sell them, it may be 
considered a fair measure of damages. 
Waterhouse v. Atkinson , 3 0. & P. 845. 

(w ) Grey v. Smith, 1 Camp. 387. 

(») Woodward v. Larking , 3 Esp. C. 
286. 
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of trespass against the sheriff, who is liable civiliter for the acts of his 
bailiff (0). 

A sheriff seizing goods under a distress for taxes, is not entitled to notice 
of action (p). 

The sheriff cannot justify the arresting the real defendant, or taking his 
goods, where his name is mistaken in the writ (q). 

But it is a good defence to an action l>y the husband and wife, for seizing 
goods belonging to the wife as executrix, to show that the goods were treated 
as the goods of the husband (r). So case lies against the sheriff for selling 
goods absolutely under an execution against a party who had hired them, 
provided on seizure made he gave notice that the debtor had but a qualified 


( 0 ) Sanderson v. linker , 3 Wils. 300 ; 
and the cases there cited. And see Wood- 
gate v. Knatchbull , 2 T. It. 148. Ac) ?- 
worth v. Kempe , 1 Doug. 40. Even where 
he arrests after the return of the writ. Per 
Tindal, C. J. Price v. Peck, 1 Ding. 
N. 0. 383. And see Underhill v. Wilson, 

0 Hi iif?. 007. The sheriff is not liable for 
the nets of his huiliff, where the sheriff acts 
in a judicial character. Tunno v. Mor- 
ris, 3 ('. M. <fc It. 308 ; infra , tit. Tuns- 
i*ass. He is liable, civiliter for all done 
by bailiff, which lie would not have done 
but for the warrant. Smart v. Ilntton, 
K. B. Mich. T. 1833. He is liable in tres- 
pass for seizing defendant’s goods after 
notice of writ of error, although there be 
no further supersedeas. JieLsha w v. Mar- 
shall, 4 B. & Ad. 33(5. When- an indem- 
nity bond has been fraudulently obtained 
by the sheriff’s officer, it is a good defence 
to an action 011 the bond liy the sheriff. 
Raphael v. Goodman, 3 Nov. & P. 347. 

(/>) 1 Bing. 300. 

(</j Shadgett v, Clipson , 8 East, 328. 
Morgan v. Bridges, 2 Ji. Sc A. 047. 2 
Stnrkic’a C. 314. f <>lc v. JTindson, 0 
T. It. 234. Scandovcr v. Warner, 2 
(’amp. 270. Where a defendant has been 
arrested by a wrong chris dan name, and 
the sheriff returns, 11 1 have taken A. Ji. 
sued by the name of C. B.” he is a tres- 
passer, R. v. Sheriff of Surrey, 1 Marsh. 
73. But if a party being usked his real 
name previous to the issuing of process, 
admit it to be John , lie cannot afterwards 
insist that his name is William . Price 
v. Harwood, 3 Camp. 108. 

(r) Quiche v. Staines , 1 B. Sc P. 298. 
And see Mace v. Cadell , Cowp. 232, and 
infra, tit. Tkovek. For where the exe- 
cutrix, or her husband by her permission, 
has converted the goods, it does not lie in 
the mouth of either to say that they are 
not the property of the husband, in a case 
between the executrix and one of his cre- 
ditors. Per Eyre, C. J. This might be 
10 j C ^ e l U8 l° n °f creditors. But if A. 

1 c °habit as man and wife, and the 
sheriff seize the goods of B. in the house of 
A. under an execution against A., and sell 
them after notice that they are the goods 
of B., he will be liable. Edwards v. 
Bridges, 2 Starkie’a C. 390. And where 


a sheriff, under a writ off .fa. against A., 
sold the furniture in his house, where he 
lived with a woman to whom he had been 
married, and to whom the goods belonged 
before the marriage, it was held that the 
woman, having afterwards discovered that 
the marriage whs void, might, recover from 
the sheriff the value of the goods, although 
it exceeded the price for which they were 
sold. Glasspoole v. Young, 8 B. & C. 000. 
For the sheriff has, under a writ against 
A. in fact taken the goods of Ji., and the 
plain tiff acquiesced merely because she did 
not know that she had power to resist. 
In an action against the sheriff for a false 
return of nulla luma, it appeared that pre- 
vious to the marriage of the party by an 
agreement reciting that certain furniture, 
&c. was the property of the wife, it was 
agreed that she was to have it if she sur- 
vived, but if he survived she was to he 
entitled to dispose of it by will, and he 
then covenanted that he would not sell or 
dispose of it, and that if she survived lie 
would, by his will or otherwise, convey 
or insure to her all the real or personal 
estate he should die possessed of ; but the 
whole provision of the agreement pur- 
ported to leave him in possession of his 
marital rights, and her interests upon the 
events happening were to be enforced by 
means of his covenant ; held, that under 
such’ circumstances, the return of nulla 
bona to a fi. fa. against the husband, 
was improper ; but it appearing that 
the wife, being in the separate possession 
of such goods, had demised them with cer- 
tain premises for a term, as she was to be 
taken to be the agent of her husband, the 
sheriff could not during the continuance of 
such demise seize the goods, am) therefore 
in that respect the return of nulla bona 
was warranted by law. Izod. v. Lamb , 

1 J. Sc C. 35. Where the plaintiff, who 
had long cohabited with the party whose 
goods had been seized by the defendant in 
execution, claimed part of the goods as 
her separate property, the Court held that 
it had been properly left to the jury whe- 
ther they had not been given up by her, 
and become the property of the party with 
whom she had cohabited. Edwards v. 
Far (brother, 2 M. & P. 293 ; and 3 C. & 
P. 534. See Mace v. Cadell , Cowp. 232. 
3 v 3 


Trespass or 
trover. 



sheriff: 


Trespass or 
trover. 


Sheriff.* 


1030 

interest in the goods (*). Under an execution on final process, a party is 
estopped from denying the name in which he has been sued (f). But tres- 
pass lies against the sheriff for taking one in execution who is not the real 
defendant, although of the same name ; yet if the party so arrested led the 
sheriff* into error, he cannot recover, but the defence it seems ought to be 
specially pleaded (n). 

Where the defence is(ar), that the goods were fraudulently assigned to the 
plaintiff by a debtor against whom the process issued, in order to defeat the 
execution of his creditor, the assignment is void against that creditor; but 
in such case, in order to defeat the assignment, it is necessary to prove the 
judgment as well as the writ(?/). But if the assignment or delivery of pos- 
session were merely colourable, and the property still remained in the 
debtor against whose goods the execution issued (r), the sheriff would, it 
seems, be entitled to a verdict without proof of the judgment, the plaintiff 
having no property in the goods («). 

The defendant cannot, under a plea traversing the plaintiff’s possession, 
show that the plaintiff became owner under an assignment after the delivery 


(*) Dean v. Whit alter, 1 C. & P. 347. 

(0 te v. Staler, 7 B. & C. 487. 
And see Gould v. Barnes , 3 Taunt. 488. 

(w) Laidtey v. Sykes and others, York 
Assizes. A writ of execution for tlie costs 
of u non pros, was issued ugainst Edward 
Laidley, under which the sheriff arrested 
Edward Laidley, the son of the real party. 
After the arrest, the attorney of the party 
who sued out the execution knew that the 
pluintiff had lieen arrested. Bayley, J. 
held that, the party who sued out the exe- 
cution was liable for not having corrected 
the mistake, although no evidence was 
given to prove his knowledge of it. Evi- 
dence having been given to show that the 
pluintiff had been guilty of a trick in per- 
sonating the father, against whom the writ 
hud been issued, Bayley, ,T. said, that if 
lie hud been guilty of a trick, und lmd 
foisted himself on the officer as the party 
against whom the execution issued, it 
might have been pleaded in excuse, but 
the general issue only having been pleaded, 
lie admitted the evidence in extenuation. 
See Maryan v. Brut yes, 1 B. & A. 047. 

(x) This defence may be given in evi- 
dence under a plea traversing property in 
tlie plaintiff. Trespass by the plaintiff for 
taking goods, which the plaintiff claimed 
by sale from tlie sheriff, the defendant, 
under the plea that the goods are not the 
pluili tiff’s, may show that the plaintiff took 
them under an assignment from the sheriff, 
which was fraudulent os regarded the de- 
fendant, who had seized them under a 
hand fide execution. Asliey v. Minett , 
3N.& P. 231. Such evidence, it seems, 
would not be admissible under the general 
issue. But see Howell v. White , 2 Mo. & 
It. 200, contra . 


(y) Lake v. Billers, 1 Lord Raym. 733. 
Martin v. Vodger, 5 Bur. 2031. Glasier 
v. Eve, 1 Bing. 209. Ackworth v. Kemp, 
Doug. 40 ; 2 Bl. 404. See the observa- 
tions of Bayley, J. in Doe v. Murless, 6 
M. & S. 114. If the sheriff levy under a 
writ against the goods of A., who brings 
an action, the writ is a defence ; he was 
bound to obey it. If B. brings the action, 
and the sheriff insists that the assignment, 
as against a judgment-creditor, is fraudu- 
lent, he mustshow the judgment to prove the 
fraud, for he relies on a matter dehors the 
writ, which is essential to liis justification. 

(z) The fact that goods after an assign- 
ment remained in the possession of the 
vendor or assignor, is a badge of fraud, 
hut is not conclusive evidence of fraud; 
supra, tit. Fraudulent Conveyance; 
and per Lord Tenterden, C. J. in East- 
ivood v. Brown, 1 Ry. & M. 313. And 
sec Benton v. Thornhill, 7 Taunt. 149. 
Latimer v. Batson , 4 B. & C. 662. Wat- 
kins v. Birch, 4 Taunt. 833. Joseph v. 
Ingram , 8 Taunt. 838; and the cases 
cited supra, tit. Fraudulent Convey- 
ance. 

(a) See Martin v. Podger , 5 Burr. 2631. 
Trespass for seizing the goods of John 
Martin under an execution against Wil- 
liam Martin; tlie defendant proved the 
fieri facias against the goods of William, 
and also that he seized the goods as Wil- 
liam’s, but did not prove the judgment; 
the Court, on a motion for a new trial, 
after a verdict for the plaintiff, held that 
the judgment ought to have been proved; 
but held also, that it ought to have been 
left to the jury, whether the plaintiff was 
not in possession under a fraudulent bill of 
sale from William. 


* For the proofs in an notion by the assignees of a bankrupt against the sheriff, vide 
supra, tit. Bankrupt, 117, &c. 
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of the writ to the sheriff, for the assignment, if bond fide, transferred the 
property, nlthough the sheriff, unless in the ease of a sale in market overt, 
might still levy (/>), 

The judgment debtor is not a competent witness to prove that he did not Compc- 
sissign the goods to the plaintiff, which have been taken in execution by the tcncy. 
sheriff ; for the effect of his testimony would be to pay his own debt at the 
plaintiff’s expense (c). In an action by t-lie plaintiffs as assignees of a bank- 
rupt, nguinst the sheriff and a judgment-creditor, for seizing goods in the 
possession of the bankrupt after the bankruptcy, under an execution on the 
judgment, which had been obtained on a debt contracted by the trader 
subsequently to the commission, Lord Tenterden, 0. J. held that evidence 
was admissible on the part of the plaintiffs to prove the acquiescence of the 
bankrupt under the commission (d). 

A declaration made by a party at the time of executing an instrument, 
tending to show that the assignment was made for the purpose of defrauding 
creditors, is admissible to prove the fact; otherwise of declarations made at 
a. different time (e). 

An action does not lie against a sheriff for an act done by him in a judicial 
capacity (/). 

In an action against a sheriff for extortion committed by his bailiff (//), Extortion, 
the plaintiff must prove the issuing the writ (//), the warrant (/), and the 
extortion committed by the bailiff (A) ; but where it appears from the return 
to the writ itself, that more lias been taken for executing the writ than the 
sheriff was entitled to, proof of the warrant is unnecessary (/). 


(b) Samuel v. Duke, 3 M. .V W. 002. 

(c) Bland x. Ansley , 2 N. r(. 331. Note, 
that the judgment-debtor laid sold a house 
to the plaintiff, and whether the goods in 
that house were sold, or not, at the same 
time, wus matter of dispute. If the judg- 
ment-debtor would liav.- been liable to the 
plaintiff, in case of his failure, to the 
amount of the good , he would, it seems, 
have stood iudifferent. 

(d) Bemasconi v. Farebrothc ? •, sitting 
after Mich. 1830. 

00 Phillips v. Earner , 1 Esp. C. 357. 
And see Penn v. Scholey , 5 Esp. C. 243. 
Lewis v. Boyers, 1 C.’m. & It. 48. A. 
sued out a writ off. fa. against the goods 
of B., the sheriff executed a bill of sale of 
certain goods to A ., after which, B. re- 
maining in possession of the goods, tin* 
sheriff retook them under another execu- 
tion against B.; the declarations of B. at 
the time of the second execution are evi- 
dence for the sheriff to show that A.’s 
execution was colourable. Willies v. Far- 
ley, 3 C. & P. 395. Sec also Vol. I. 351 . 

(,/ ) And therefore, it is said, an action 
does not lie against, the sheriff for the act 
of his huiliff in taking goods in execution 
on a judgment in the county court. 
Tinsley v . Nassau, 1 M. & M. 52. And 
see Ifofroyd v. Breare, 3 B. & A. 473; 
infra, tit. Trespass. 

(if) See the provisions of the stat. 28 
Ehz. c. 4, and 32 Geo. 2, c. 28. An ad ion 
under tlie former of these statutes, for 


taking more for n levy than tlie stutule 
allows, may be maintained by the party 
against whose goods the writ was issued, 
although there were not. goods to the 
amount of the debt and costs, and the sum 
overcharged is deducted out of the sum to 
be paid over to the creditor. Judgment 
was arrested where the declaration pleaded 
the statute of 28th Eli/., as of the 29th 
Eli/.. Itumsey v. Taffnell , 9 Moore, 425; 

2 Bing. 555. The pluintiff is entitled to 
three times the full amount of the damages. 
4 B. & O. 154. 

(h) Supra, 1009. And if the judgment 
l>e alleged in the declaration, it should also 
he proved. Savage v. Smith, 2 Bl. 1101. 

(i) Supra, 1011. The sheriff is not liable 
in respect of extortion committed by one, to 
whom the execution of the warrant is not 
entrusted with authority as bailiff. George 
v. P erring, 4 Esp. C. 03. If a writ di- 
rected to tli * coroner be executed by an 
officer of the slieriff, the latter is not liable. 
Sargeant \. Cowan , 3 Tyr. 538 ; 8. C. 
1 C. Sc M. 491. 

(h) Semble , that tbe stat. 43 G. 3, c. 40, 
includes the expense of levying. Where 
the amount levied is insufficient to satisfy 
the plaintiff’s claim, a bailiff* who retains 
any part which ought to lie paid over is 
guilty of a taking or receiving within the 
statute 28 Eliz. c. 4. Buckle v. Bowes. 

3 B. Sc C. 088. 

(0 Woodgate v. KnatchbulL 2 T. It. 
148. 

3 t:4 
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In mi action under the stat. 32 Geo. 2, c. 28 (m), to recover tlie penalty of 
30/. lor taking more than is by law allowed for waiting till hail is given, it 
lias hern held, that it is essential to prove a regular table of fees settled in 
pursuance of the Avt(u); but if the plaintiff fail upon the counts for the 
penalties, he may still recover the excessive payment, in an action for money 
hud and received (o). 

In debt against the sheriff for penalties, on 32 Geo. 2, c. 28, for taking 
the plaintiff on arrest to a public drinking house without his consent, held, 
that the plea admitting the arrest to have been made by the defendant’s 
officer, and the evidence showing the same person to have taken the plaintiff* 
to such house, it was not necessary to produce the warrant to connect the 
defendant with tin* officer to make him liable (/>). 

In an action against; a sheriff, or other returning officer, for refusing a 
legal vote, it seems to be settled that it is not sufficient merely to prove that, 
the defendant obstructed the legal right of the plaintiff to vote, provided he 
acted bminjitl * \ and to the best of his judgment; but that. it. is essential to 
show that lie acted maliciously, and from some improper motive (</). 

An action lies at the suit of u sheriff against a defendant wIlo lias wrong- 
fully escaped, previous 1o any recovery or action or demand against the 
sheriff himself (r). 

Where a sheriff sella a term under a writ. fieri facias, which is after- 
wards set aside for irregularity, the produce of the sale being directed to be 
returned to the termor, the latter cannot afterwards maintain ejectment 
against the vendee (#). 


(w) An officer making an arrest is not. 
justified in taking the party to gaol within 
twenty -four hours, mi the mere omission of 
lie- party to nominate a convenient house 
to he taken to; to refuse implies a request. 
Simp sou v. Dtnfna, 3 I). Ail. 33. 

(o ) Javt/ues v. Whiteomh, I lisp. < \ 3(11 . 
Martin v. Slade, 2 N. J{. 30. Jloanam 
v. Onnerod, l l'.sp. (•. 302, n. The slat. 
2a II. (5, which prohibits the sin riff from 
taking move than I:. &d., anil the bailiff 
from taking more than 4 */. on an arrest, is 
repealed by the slat. 7 W. 4, ami 1 Viet, 
c. 33, which allows sheriffs ami their 
officers to take such fees, ami no more, 
as are allowed by the olkeers of the courts 
at; Westminster, under the sanction of the 
Judges. Previously to this statute, the 
Courts of (\ 1*. and Kxc. held that the 
stat. 23 11. 3, was still in force, and that, 
no more could be taken than was allowed 
by that statute. lanes v. Lert/, 2 8cott, 
18!). JViilpott v. Selby, Kxch. Trin. T. 
1833. Although in Martin v. licit, 0 
At. & S. 220, it was held by the Court of 
K. H. that the table did not apply to the 
sheriffs fees for un arrest, but that he was 
entitled to take wliut was allowed by tlic 
Muster on taxation. 

(o) Lovell v. Simpson , 3 Esp. C. 1 33. 
In Martin v. Slade (2 N. K. 6!)), the 
plaintiff having been nonsuited for not 
proving the special counts, the Court, re- 
nised to grant u new trial in order to let 
the plaint ill* in to recover the excess on 
the money counts; Until is not iutiiuated 


that tin* plaintiff might not have recovered 
for money had and received at the trial, 
had he made the point. See Martin v. 
Bell , 1 Starkie’s C. 413. 

(]>) Bar. sham v. Bullock r, 2 Per. & I). 
241 ; and 10 Ad. & Ell. 23. 

(<l) See Cullen v. Morris, 2 Starkie’s C. 
377. Sergeant. v. Mihranl , Lmlcrs, 248. 
The B ri tUj miter case, 1 Perk, 108; Ornie’s 
Dig. 242. The Sea ford case, Simeon, 120; 
Onne’s Dig. 231. Drew v. Cat ton, 2Lud. 
243. Contrary to the opinion of Holt, C. J. 
in A shin/ v. White, 2 Lord Hayiu. 038; 0 
Mod. 40; 1 Salk. 10; Holt. 324 ; 1 Brown, 
43. And sec drew v. Mil ward, 2 Lud. 
243. 

(/*) Sheriff' of Xorwirh v. Bradshaw , 
Cro. Eliz. 33. For if the sheriff were 
obliged to wait, the action might be too 
late, and the very escape is a wrong. 

(.v) Doe v. Thorn , 1 M. & S. 423. That 
a sale of a chattel is valid, although the 
execution be afterwards set aside for irre- 
gularity, see Dyer. 303, pi. 4; 3 lte.p. 00 ; 
8 Hep. 00, b. 183. But see Turner v. Fad 
(/ate, T. Hay, 73. Ami tlie sheriff cannot 
be treated as a trespasser (per Bay ley, J. 
in Bov v. Thorn, 1 M. & S. 427). But qu. 
when the term is extended on an digit, or 
forfeited on outlawry, and sold, und the 
judgment of outlawry is reversed. Cro. J. 
240 ; Cro. Eliz. 278. A sheriff may jus- 
tify under an irregular as well as under an 
erroneous judgment, so as the writ be not 
void ; and a purchaser limy gain a title 
under him, for they are not privy to the 
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Where a lessor in ejectment claims as purchaser from the sheriff, who 
sells under a fieri facias at the suit of the lessor, he should prove the judg- 
ment as well as the writ(/). 

But where the vendee is a stranger, it is sufficient to produce the fieri 
facias , without proving a copy of the judgment (ti). 

The property in goods is not divested out of the owner till execution 
executed ; and therefore a sale and execution under a second writ will bind 
the goods, and the plaintiff who sued the first may recover against the 
sheriff^). 

Evidence of an assignment of a lease taken in execution by one who acts 
as under-sheriff, is evidence of an assignment, without proof of the appoint- 
ment of the under-sheriff (?/). 

A return by the sheriff being the official act of a public officer, is evidence 
against third persons. If he return a rescue, the Court will so far give 
credence to it as to issue an attachment in the first instance (z). So it is 
evidence against the defendant upon aif indictment for a rescue, although 
not conclusive (a). 

The sheriff' s return that he has levied, is, it seems, evidence of the fact as 
against third persons ( b ); but the return that he has levied under a writ of 
ji.fa. does not afford even primd Jade evidence that lie has paid the money 
over to the judgment-creditor (c). 

A sheriff may recover money paid to B. under an execution at his suit 
against the goods of C., the sheriff having been compelled to pay the amount 
in an action by another execution creditor, for a false return, unless J). can 
show that the sheriff had notice of his bailiff’s misconduct (d). 

Where before the execution of a writ of fieri facias , the attornies of 
another creditor obtained a warrant under a fieri facias , from the same 
sheriff, directed to their clerk, and executed it before the first execution was 
put; in, it was held, that the attornies were liable to the sheriff for money 
had and received Ins use, he having returned that he had levied under 
the first writ, uml in fact, paid over the money (e). 

The debtor is a competent witness for the plaintiff in an action for an 
escape on mesne process, for he could neither plead the recovery in bar of 
an action for the debt, nor give it in evidence in reduction of damages (f). 
And an owner of goods, who has forcibly taken them out of the sheriff's 
possession, is a competent witness for the sheriff in an action for a false 
return of nulla bona to a writ oi'Jieri facias , to prove that the goods were not 


irregularity. Tidd, 024, 3d ed. A party 
may justify under an erroneous judgment, 
for it is the act of the Court, but not 
under an irregular judgment. 1 Str. 500 : 
Tidd, 024, 3d. edit. 

( t) Doe d. Bland v. Smith , 2 Starkie’s 
C. 100. Burton v. Cole, Carth. 443. 

(«) Doe d. Batten v. Mur less, 6 M. & S. 
110. Hoffman v. Pitt , 5 Esp. C. 22. 

(a:) Payne v. Drew , 4 East : and see 
Peake’s C. G6. 

(?/) Poe d. James v. Brawn . 5 B. & A. 
243. 9 

(?) v * 12Vnnt,4 Burr. 2120. Qyfford 
v. Woodgate, 11 East, 297. 

(“) Eer Ed. EUenborough.in Gyfford v. 
Woodgate, 11 East, 2D7. 

(*) u Vfford v. Woodgate, 11 East, 867 ; 


where, in an action against a judgment- 
creditor for having sued out an alias Ji.fa. 
after a sufficient execution levied under the 
first, it was held, that the sheriffs returns 
on the two writs (which were produced by 
the plaintiff), in which he stated that lie 
had forborne to sell under the first, and had 
sold under the second writ at the request 
of the plaintiff, were evidence of the fact 
for the defendant. 

(c) Cator v. Stokes , 1 M. & S. 609. 

(d) Crowder v. Long, 8 B. 6c C 598. 

(c) Sawle v. Paynter , 1 D. S#R.307. 
(f) Per Abbott, C. J. in Hunter v. 

King, 4 B. & A. 21 0 ; B. N. P. 67. R. v. 
Warden of the Fleet , 12 Mod. 337. Cass 
v. Cameron, Peake’s C. 124. Potcell v. 
llord , Str. 650; and see Richardson v. 
Smith , 1 Comp. 277. 


Sale by a 
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Compe- the property of the debtor; for the sheriff, after returning nulla bona , could 

teney. no t maintain an action against him for the rescue, in case the plaintiff were 

to succeed (g). 

On a charge against the warden of the Fleet for permitting the escape or 
prisoners, a prisoner who lias escaped, but who has been retaken, is a com- 
petent witness against the warden, although he has given a bond conditioned 
for bis being a true prisoner; for the^record of conviction would be no 
evidence against the warden either in an action by him upon the bond, or 
in an action of false imprisonment by the witness (A) ; and in an action for 
the original debt, the defendant could not avail himself of the judgment 
against the sheriff (*). 

A surety is competent, in an action for taking insufficient sureties, as to 
his sufficiency (A). 

A declaration by a sheriffs officer respecting goods which he has seized 
under a fi.fa and are in his possession, was held to be evidence against the 
sheriff, although made after the return day of the writ (Z). 

A sheriff’s officer who has given security for the due execution of arrests, 
is not a competent witness for the defendant (wi). 

But an assistant employed by the sheriff’s officer is a competent witness 
for the defendant, without a release (n). 


Adminis- 

tration. 


STAMP. 

1. Where necessary with reference to the subject-matter: — Administra- 

tion , Agreement , Appraisement . , &c. 1034. 

2. lie-stamping, when necessary, 1051. 

3. Seveial stamps, when necessary, 1052. 

4. Stamp of a different denomination, when sufficient, 1054. 

5. Objection, when and liow to be taken as to the want of ^proper stamp, 

or the time or manner of stamping, ibid. 

6. Presumptive evidence that an instrument has been properly stamped, 

1055. 

7. The consequence of the want of a proper stamp, 1056. 

8. For what collateral purposes an unstamped writing may be used, 1058. 

Where a party is bound to prove his title as administrator, at the trial, 
by evidence of letters of administration, and it appears that he sues for a 
greater value than is covered by the ad valorem stamp of his letters of ad- 
ministration, they cannot be received in evidence (o). 


(g) Thomas v. Pearce , 5 Price, 547. 
Sec Pitcher v. Bailey (8 East, 171), where 
it was held, that an officer guilty of breach 
of duty In permitting a prisoner to go at 
large on his promise to pay, could not, after 
being obliged to pay the money to the cre- 
ditor, recover it from the debtor. And 
see Myles v. Faikney , cited Peake’s C. 144. 
A verdict against the sheriff in an action 
for a false return of nulla bona , does not, 
as in trover, vest any property in the goods 
in liini, but they remain liable to a subse- 
quent execution ( Underwood v. Mordant , 
2 Vera. 237). And where a debtor in 
execution escapes, though with the consent 
of the gaoler or sheriff, a recovery against 
the sheriff of less than the whole debt will 
not preclude the creditor from retaking the 
debtor, even although twelve months have 


expired, without a scire facias . B. N. P. 
69, cites Lenthal v. Gardiner , Hil. 26 & 
29 Car. 2. per Hales. Collop v. Brandley, 
Trin. 31 Car. 2 ; Th. Br. 282. 

(A) JR. v. The Warden of the Fleet ,12 
Mod. 387. R. v. Ford, 2 Salk, 690. 

(i) Per Ld. Tenterden, C. J. 4 B. & A. 
210. The sheriff could maintain no action 
against the debtor for a voluntary escape. 
Myles v. Faikney, Peake’s C. 143. Pitcher 
v. Bailey , 8 East, 171. 

(A) 1 Will. Saund. 105 (/). Hindle 
v. Blades , 5 Taunt. 225. 

(Z) Jacob v. Humphrey, 2 C. & M. 413. 
S. C. 4 Tyr. 272. 

(m) Powell v. Herd, 2 Ld. Ray. 1411. 

(n) Clarke v. Lucas, 1 Ry. 8t M. 82. 

(o) Hunt v. Stevens , 3 Taunt 113. 
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But it is otherwise where the character in which the plaintiff sues is Admlnis- 
admitted by the plea; as, where an administrator sues upon promises to the lon * 
intestate, and makes profert. of the letters of administration, and the de- 
fendant pleads merely non assumpsit (p). 

Where A . sued out a commission of bankruptcy on a debt due to him as 
executor, but the probate was insufficiently stamped, a sufficient stamp 
being afterwards affixed, it was held to be sufficient to support the commis- 
sion (g). 

A probate stamp is, it has been held, primd facie evidence against an 
executor of the receipt of assets to an amount covered by the stamp (r). 

The 65 Geo. 3, c. 184, sched. part 3, imposes an ad valorem duty on letters 
of administration, where the estate is above 20 L in value, exclusive of what 
the deceased shall have been possessed of or entitled to as a trustee, and 
not beneficially. An intestate had granted an annuity to A., and had after- 
wards by deed conveyed his property to B,, who covenanted to indemnify 
him against the payment of the annuity, default being subsequently made 
in the payments during the intestate’s lifetime; the annuitant sued the 
grantor’s administratrix, and recovered judgment for debt and costs, exceed- 
ing 20 1. The administratrix paid this, and then sued B. on his covenant for 
the amount. Held that the right to recover this sum was part of the intes- 
tate’s estate, and rendered the letters of administration liable to stamp 
duty ; and that the intestate, if he had lived, could not have been con- 
sidered in respect of this sum as a mere trustee for the annuitant, having no 
beneficial interest (s). 

Such a merely contingent covenant, or the damages to be recovered under 
it, could not be a matter of valuation, or be treated as part of the intestate’s 
estate, so as to be taken into account in the amount of the stamp or the 
letters of administration (if). 

In an action on a replevin bond by the sheriffs assignee, the valuation by Affidavit, 
the broker appeared on the margin of the bond, as “ on oath held that the 
1 1 G. 2, c. 19, 8. 23, though requiring the value to be ascertained on oath, 
did not make it necessary that such value should be ascertained by affidavit 
in writing, and that no affidavit stamp was therefore necessary to such me- 
morandum on the bond ( u ). 

By the stat. 65 G, 3, c, 184, an agreement, or any minute or memorandum Agree- 
of an agreement {x), made in England^) under hand only(*), or made in mellt - 


(p) Tkynne v. Protheroe, 2 M. Sc 8. 663. 
Supra , 440. 

(q) Rogers v. James , 7 Taunt 147 ; 
2 Marsh. 426. 

(r) Poster v. Blahelocke , 5 B. & C. 328. 
As to the duty on legacies in India, see 
The Attorney General v. Sir C. Cockerell , 
1 Price, 106. On bequests of real pro- 
perty to be sold, and the profits to be 


deemed part of the residue, Attorney Ge- 
neral v. Halford, , 1 Price, 420. 

(s) Carr, Administratrix, $c. qf Wal- 
ker v. Roberts , 2 B. & Ad. 006. 

(f) Carr v. Roberts, 2 Mood. Sc M. C. 
46. 

(a) Bunn ▼. Lowe, 4 Bing, 193. 

(x) A mere collateral writing not signed 


(y) A letter written in England, agree- 
ing to accept a bill drawn in Jamaica, re- 
quires a stamp. Crutckley v. Mann, 5 
Taunt. 529. 

(z) If the instrument be sealed, though 
it be but an agreement for a lease, it must 
be stamped as a deed. Clayton v. Bur - 


tenshaw , 7 D.&R. 800. Robinson v. Dry- 
borough, 6 T. E. 317. Where time had 
been given to the acceptor by taking a war- 
rant of attorney, it was held that a paper, 
containing a consent to the indorsee’s using 
uuy means to enforce payment by the 
acceptor, without prejudice to his right to 
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Agree* ■* Scotland without any clause of registration (and not otherwise charged in 
tnent. 

hy the parties in not within the statute. A in reduction of the demand ( Penn\ford y. 

written paper delivered by the auctioneer Hamilton, 2 Starkie’s C. 475). In an ac- 

to one to whom lands were let by auction, tion for not delivering goods manufactured 

containing the description of the lands, the by the defendant in consequence of an order 

term for which they were let, and the rent, from the plaintiff, a memorandum signed 

but not signed by the auctioneer nor any of by the plaintiff only, describing the nature 

the parties, was held to be admissible in and quantity of the goods, but not specify- 

evidcnce without a stamp (Ramshottom v. ing the price, may be given in evidence 

Tunbridge, 2M.&B. 434) ; for it was held without a stamp, and it was held that the 

to he no more than a mere declaration by acceptance of the order, and the precise 

the auctioneer, and not like un original terms of the contract, might be proved hy 

minute. And see Adams v. Fairbain , 2 other evidence. Ingram y. Lea., 2 Camp. 

Starkie’s C. 277 ; Ingram v. Lea, 2 Camp. 521. Where B. was directed by letter from 

521. But in a similar case, where the note C. to pay a sum of money to I). out of the 

was signed by the auctioneer, it was held proceeds of goods in the hands of B., 

that a stamp was necessary ( Ramsbottom and B. by letter to D. agreed to pay the 

v. Hartley , 2 M. & S. 445), although the money, it was held that this was not an 

name of the lessor was omitted ; for it was agreement between B. and C., and there- 

evidence of part of a contract, although not fore that an agreement-stamp was impro- 

«f a complete contract, to satisfy the Statute per ; but that the order from B. to C. ought 

of Freuds. Ibid. And see Dalison Stark, to have been stamped as an order for pay- 

4 Esp. C. 103. Doe v. Carhrright, supra, ment of mouey out of a fund which might 

57. A paper which operates but incident- or might not be available, under the statute 

ally as evidence of an agreement, is ad mis- 55 Geo. 3, c. 184. Firbank v. Bell, 1 B. 

sibie without a stamp. Notice of a dissolu- & A. 30. 

tion of partnership is evidence to prove that A cognovit requires no stamp ( Ames v. 
a partnership once subsisted. Wheldon v. Hill, 2 B. & P. 150), unlesB it contain 

Matthews, 2 Ch. 390. Where a broker matter of agreement (Reardon v.Swabey, 

sought to recover for doing business by 4 East, 188); neither does a mere notice 

commission, it was held that a prospectus to others of a dissolution of partnership 

of the terms on which he did business was ( Jenkins v. Blizard , 1 Starkie’s C. 418, 

functus officio previous to the entering into cor. Lord Ellcnborough) ; but it ha9 been 

a parol contract, and might he read, though held that the instructions for advertising 

unstamped. Edgars. Bitch, 1 Starkie’sC. the dissolution in the Gazette, written in 

494. lint see Williams v. Soughton, infra. the form of an agreement, signed by the 

Where land was let hy parol, on the same parties, and attested, required a stamp, 

terms as were contained in a former lease, May v. Smith, 1 Esp. C. 283. 

it was held that the former lease could not It seems, that a mere acknowledgment in 

be read without a stamp. Turners. Power, writing that money is due, requires no 

1 M. & M. 131 ; 7 13. & C. 025. When; stamp. Fisher v. Leslie, 1 Esp. C. 426; 

the plaintiff declared on two agreements, 1 Camp. 499, per Abbott, C. J. Sitt. after 

by the second of which alterations were Mil. 1822. Israel v. Israel, 1 Camp. 499. 

made in the first, but the second only was Contra, Guy v. Harris, Chi tty, O. B. 428, n. 

stamped, held that the second might be And see Barlow v. Broadhurst, 3 Moore, 
looked at to see whether it contained varia- 47 1 ; h\fra, 1367, note (p). See also Wat- 

tion*, and that the plaintiff could not him v. Hewlett, 1 B. & B. 1. So an ac- 

waive the second and proceed on the first, knowledgment u Mr. T. has left in my hands 

for the first agreement was at an end hy 200 1." requires no stamp; the action was 

the alterations made. Reed v. Deere, 7 B. brought to recover the money. Tomkins 

&C.2G1. In an action fur work and labour, v. A shley, 6 B. & C. 541. And a note 

a mere proposal and estimate made by the sent by ' a broker to his principal, of a 

plaintiff, but not finally acceded to, is evi- purchase he has made of shares, requires 

deuce for the defendant, without a stamp, no stamp. Josephs v. Pebner , 1 C. & P. 

recover against the drawer, might be read for Mr. T. 50 Continental-gas shares, at 

without a stamp. Hill s. Johnson, 3 Carr. 21.; premium, 81 . ; already paid, 500 1. ; 

& P. C. 455. Where the defendant had commission, 6 U 5s.; 506/. 5s.;” sent by 

upon a treaty for a lease, got into posses- a broker to his principal's evidence against 

sion, but the lease had never been pre- the broker, though not stamped. Tomkins. 
pared, the defendant saying he should v. Savory, 4 Mann. & Hy. 538. For it is a 

dispute the lessor’s title ; held, that the mere note by the broker to his principal to 

draft-lease, Bigned by the plaintiff and de- inform him of what he has done. S. P. 

fendant, “ we approve of the within draugh t,” Josephs y. Pebner, 1 C. & P. 341. And see 

did not import an agreement to require a MuUett y. Hutchinson, 7 B. & C. 639; 

stamp. Doe d. Lamboum v. Langdon y. Wilson, 7 B. & C. 640. 

4 C. & P.312. A broker’s note , u Bought 
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that schedule! nor expressly exempted from all stamp-duty), where the Agree- 
ment. 


341 ; 3 B. & C. 639. See Childers v. 
Boulnois , 1D.&R.8. A written acknow- 
ledgment that a statement of payments 
made is correct requires no stamp. Wil- 
lard v. Moss , 1 Bing. 134 ; and sec Jacob 
y. Lindsay , 1 East, 460. Barlow v. 
Broadhurst, , 4 Moore, 471. So an acknow- 
ledgment of holding bills for the purpose of 
procuring discount, requires no stamp. 
Mullett v. Hutchison , 7 B. & C. 639. 

Letters containing evidence of a contract 
to marry require no stamp. Orford v. Cole, 
2 Starkie’s C. 351 ; infra, 1038. Neither, 
as it seems, do contracts relating to such 
matters as admit of no pecuniary estimate 
of value ; vide infra, 1 038. Where A. en- 
tered into a written agreement with B. for 
land to make bricks, and C. afterwards 
made an offer of another piece of land to A. 
on the terms mentioned in that agreement, 
and at a subsequent time A. orally accepted 
the offer ; it was held that the written pro- 
posal was admissible without a stamp. 
Brant v. Brown, 3 B. & C. 665. But a 
written paper signed by an auctioneer, and 
delivered to the bidder to whom lands were 
let by auction, containing such a descrip- 
tion, must be stamped. Ramsbottom v. 
Mortley , 2 M. & S. 445. An agreement 
made at sea requires no stamp. X imencs 
v. Jnqnes , 1 Esp. 311 ; 6 T. ft. 4‘J‘J. An 
agreement made in a foreign country must 
be stamped according to the law of that 
country. Alves v. Hodgson, 7 T. R. 241. 

The following have been held to require 
a stamp: — A joint and several note ex- 
pressing no time of payment, with an in- 
dorsement which states it to be given as a 
security for balances which one of the 
makers may owe the payee, to be ih force 
for six months, and no money to bo called 
for sooner in any case, as between the real 
parties, is an agreement, and must be 
stamped. Leeds and others v. Lancashire, 
2 Camp. 205. See 2 B. & P. 213; Willcs, 
393. A letter undertaking to pay interest 
for a debt admitted to be due. Smith v. 
Nightingale, 2 Starkie’s C. 377. A written 
paper tending to alter the terms of another 
written contract, which requires a stamp. 
Marsden v. Reid, 3 East, 572. A n instru- 
ment by which a tenant under a lease from 
A . states “ that he attorns, and becomes 
tenant to C. and 2). sequestrators in a writ 
issued out of Chancery,” and as the tenant 
did not receive possession from C. and 2?., 
he may dispute their title, and the lease 
is an answer to the action. Cornish v. Sew- 
ell, 8 B. & C. 471. A stipulation in an 
instrument not under seal, purporting to 
convey land, not to disturb the party in- 
tended to take the premises. JR. v. Ridg- 
weU, 6 B. & C. 605. A bill of exchange, 
expressing the terms of agreement between 
a landlord and in-coming tenant. Nichol- 
son v. Smith , 3 Starkie’s C. 128. 

It is not sufficient to produce in evidence 


a copy of the original printed agreement, 
with a stamp affixed to it. Williams v. 
Stoughton , 2 Starkie’s C. 2D2. 

The agreement on which the action was 
brought was contained in a prospectus of 
terms delivered by the plaintiff to the de- 
fendant, by which it was stipulated that 
unless three months’ notice was given of 
tho intention to remove a child from his 
school, he should be entitled to be paid for 
the whole year : it was held to be necessary 
to produce the printed copy of the pro- 
spectus so delivered ; and that it was not 
sufficient to produce another copy, though 
stamped with an agreement-stamp. Ibid. 

If several things requiring distinct stamps 
are written on the same paper with only 
one stamp, they cannot, be made available 
by annexing distinct stamps on separate 
papers. Ld. Ray. 1445; Str. 716. 

Where the instrument contains several 
contracts of demise to several tenants for 
different estates, at different rents, set 
against each signature, with but one stamp, 
it is a matter of circumstantial evidence to 
which contract the stamp shall be applied. 
Doc d. Copley v. Bay, 13 East, 241. 

And if the same piece of paper contain 
two agreements, and one stamp be affixed 
to that part of the paper which contuins 
the defendant’s contract, and on which the 
stamp officer’s receipt for the penalty is 
written, it is sufficient. Powell v. Ed- 
munds, 12 East, 3. 

If a paper be produced with a single 
stamp, and it appear to have contained 
originally two distinct agreements, one of 
which has boon erased, it lies on tlie Ob- 
jector to show that the stamp is to be 
applied to the erased agreement. Wad- 
ding ton v. Brands, 5 Esp. 182. 

Where a written wager is doubled by an 
indorsement on the same paper, two stamps 
are requisite. Robson v. Hall , Peake’s C. 
127. But if there be one stamp only, the 
instrument is admissible as evidence of the 
first wager. Ibid. And see Henfree v. 
Bromley, 6 East, 309. 

Where a contract is signed by one party, 
and previously to the accession of the other 
party a new stipulation is inserted, the 
agreement is single and entire, and re- 
quires but one stamp. Knight v. Crock- 
ford, 1 Esp. C. 189. 

An agreement by several for a subscrip- 
tion to one common fund, such as for making 
a wet dock, though several as to each sub- 
scriber, requires hut one stamp. Davis v. 
Williams, 13 East, 232. See also Baker v. 
Jar dine , 13 East, 235, n. as to the assign- 
ment of the prise-money of several seamen 
payable out of one fund ; and Oodson v. 
Forbes, 1 Marshall, 52 5. 

JR. copies a letter containing an agreement 
between himself and A and acknowledges 
it by a memorandum written on the copy ; 
B.’s father indorses a guaranty upon it, 
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Ajrreo- matter thereof shall be of the value of 20/. (y) or upwards, whether the 

mentT same shall be only evidence of a contract, or obligatory upon the parties 
from its being a written instrument, together with every schedule, receipt, 
or other matter (z) put or indorsed thereon, or annexed thereto, shall bear 
a 1 /. stamp (a). 

The schedule provides, that where divers letters shall be offered in evi- 
dence to prove any agreement between the parties who shall have written 
such letters, it shall be sufficient if any one of such letters shall be stamped 
with a duty of 1 /. 15 s., although the same shall in the whole contain twice 
the number of 1,080 words or upwards (5). 

referring to the written copy ; one stamp ney, containing an acknowledgment of 

was held to be sufficient. Stead v. Lid- money received, a 50/. bill, to be applied 

diard, 1 Bing. 190. An agreement in by him professionally, requires no stamp, 

consideration of 7,000?. to present to a Langdm v. Wilson, 7 B. & C. 640, (w). 

living on the next vacancy, does not re- Mullett v. Hutchinson , 7 B. & C. 689. 
quire an ad valorem stamp. Wilmot v. And see Tomkins v. Savory , 9 B. & C. 
Wilkinson, 6 B. & C. 606. 704. On appeal against an order of re- 

(y) This is a substantive enactment, and moval, the appellants, to show that the 
not an exception, and does not operate pauper served more than forty days as an 
unless the matter of agreement shall be of apprentice in the respondent parish, with 
the value of 20/. or upwards; this sup- the assent of his master, produced a writ- 

poses that, the value of the contract is ten paper, purporting to certify that the 

measurable in money. The clause, there- father of the pauper agreed to give his 

fore, docs not apply to a mere contract to master 8*. for the term of his apprcnticc- 

marry ( Orford v. Cole, 2 Starkie’s C. ship; held, that there being nothing to 

361 ), nor to the sale of several lots by show that the value of the subject-matter 

auction, where the separate value of each of the agreement was 20/. it did not re- 
lot is under 20/. Emmerson v. Heelis , quire a stamp. JR. v. Inhabitants of En- 

2 Taunt. 38. But see Baldey v. Parker, derby, 1 B. i Ad. 206. An agreement by 

2 B. & C. 37. The parties agreed to refer the execution creditor to the sheriff, to 

a claim for 133 bundles of willow, and indemnify him on the sale of goods, was 

costs; it appeared that the value of 133 held to require a stamp, although the 

bundles was 13 /., the award was for 8 /. ; value of the goods was under 20 /. Shep- 

and it was held by Bayley, J. that a herd v. Wheeble, 8 C. & P. 634. qu. 

stamp was not necessary. Cooke v. Green , (s) A schedule, or inventory, annexed 

York SumiTi. Ass. 1829. The words of the to a deed or agreement, must be included 

Act are ambiguous, and it is incumbent in the calculation as part of the instru- 

on the objecting party to make out the meat ( Lakex . Ashwell , 3 Bast, 320); but 

affirmation. Per Lord Tenterden, in Hoe a schedule or inventory not annexed to the 

v. Avis , Sitt. 28 Ap. 1828, cited Oliitty instrument, but merely referred to, is sub- 

on Stat. 964. Therefore an agreement by ject to a duty of 1 /. 6 and if it contain 

a tenant to hold premises, with fixtures, 2,100 words or upwards, for every entire 

at 2 s. 6 d . per annum, is admissible, in quantity of words after the first 1 ,080, is 

the absence of proof that the right to liable to a duty of 1 1. 6 s. See 65 G. 3. 

occupy is of the value of 20 /. Ib. So in c. 184, Schedule, tit. Agreement . 
the case of an agreement to carry and de- (a) That is, where the agreement does 
liver a parcel of the value of 260 /. ; for not contain more than 1,080 words ; but if 

the subject-matter of agreement is not the more than 1,080 words, a stamp duty of 

value of the parcel, but the price of car- 1 /. 15s. is payable; and for every entire 

rlage. Latham v. Rutley , 1 Ry. & M. 13. quantity of 1,080 words over and above 

See also Chadwicke v. Sills, 1 R. & M. 1 5. the firBt 1 ,080 words, a further progressive 

An agreement to indemnify from all costs duty of 1 /. 5#. 

and charges which another may incur as ( b ) Similar provisions are made by the 

hail for a party arrested for more than statute 48 G. 3, c. 149. A clause in for- 

20/. was held to require a stamp, although mer agreement, referred to in subsequent 

the costs, &c. incurred did not amount to agreement, not to be included in esti- 

that sum. Williams v. Jarrett, 5 B. St mating the stamp necessary, A ttwood v.' 
Ad. 32. An agreement is not liable to be Small, 7 B. & C. 390. An instrument 

stamped except where it is binding per re legally stamped is admissible, though it 

as such. Per Patteson, J. R* v. St. Afar- refer to other instruments which are uot 

tim, 2 A. & E. 210. An attornment re- stamped. Duck v. Braddyl, M‘Clell. 

quires no stamp. Hoc v. Edwards , 6 N. 207 ; 13 Price, 456. In Parkins v. Mo- 
te M. 633. And see Porker v, Dubois, ravia , 1 C. & P. 376, it was doubted wbe- 

l M. & W. 30. Shackell v. Rosier , 2 ther an agreement in a series of letters 

Bing. W.C. 640. A letter from an attor- containing fewer than 1,080 words, re- 
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The schedule also contains the following exemptions from stamp duties. Agree* 
Labe^ slip, or memorandum, containing the heads of insurances to be ment ‘ 
made by the corporations of the Royal Exchange Assurance, or London 
Assurance, of houses and goods from fire, and also any memorandum or 
agreement made between master and mariners of any coasting vessel, for 
wages. 

Memorandum or agreement for granting a lease or tack, at rack-rent, of 
any messuage, land, or tenement, under the yearly rent of 5 L (c). 

Or for the hire of any labourer, artificer, manufacturer, or menial 
servant ( d ). 

Memorandum or agreement made for or relating to the sale of any goods, 
wares, or merchandize (e). 


quired a 1 1. 15 s, stamp; bat it seems 
that the higher stamp is not necessary. 
Chitty on Stat. 964. Figures are to be 
counted as words ; but on indorsement on 
the back and page of the particulars, con- 
taining a mere repetition of the description 
of the property described in another page 
of the same particulars, are not to be 
counted. Lord Dudley and Ward v. 
Robins, Chitty on Stat. 964. Several 
subscribers to an agreement to contribute 
to a defence against a claim to compel 
them to grind at a soke mill, agreed to 
subscribe the sums underwritten, and to 
pay in proportion to those sums ; it was 
held that the names and sums under- 
written were to be reckoned as part of the 
agreement. Linley v. Clarkson , Exc, 
Hilary T. 1833. In an agreement refer- 
ring to a map annexed, held that the 
names of the place in the map wore to be 
counted with the view to the amount of 
the stamp. Wickers v. Roans, 4 C. Sc P. 
359. A. R. I \ are to be counted as 
words, so of £. s. d. at head of column, 
but need not be counted for each item 
separately. Coventry on Stamps, 147. 
Dudley and Ward v. Robins , 3 C. Sc P. 
28. 

(e) A building lease under 5 1, per annum 
is not within this exception. Doe d . Hun- 
ter v. Boulcot , 2 Esp. C. 595. 

( d ) It has been held that the term hiring 
does not extend to an apprentice, and that 
the assignment of an apprentice is not 
within the exemption. 4 T. R. 769. R, v. 
St. Paul's, Bedford , 6 T. R. 452. 

(e) The following agreements have been 
held to fell within this clause : — An agree- 
ment by a broker, on the sale of goods, to 
indemnify a purchaser. Curry v. Edensor , 
3 T. R. 624. A guaranty for the payment 
of goods bought by a third person. Wat- 
kins v. Vince, 2 Starkie’s C. 369. War- 
rington v. Furbor, 8 East, 242. An 
agreement to take a share of the goods 
purchased by another on their joint ac- 
count, and to pay for them at a fixed 
price. Venning v. Leckie, 18 East, 7. An 
agreement to cancel a former agreement 
relating to a sale of goods Whitworth v. 
Crockett , 2 Starkie’s C. 431. All agree- 


ments which have for their primary object 
the sale of goods. Smith v. Cat or, 2 B. Sc 
A. 778. For a quantity of linseed oil, not 
made, but to be prepared out of materials 
in the vendor's possession. Wilks v. At- 
kinson, 2 Taunt. It; 1 Marshall, 412. 
Ingram v. Lea , 2 Camp. 521. Hughes v. 
Breeds , 2 C. & P. 159. Oarbutt v. Wat- 
son, 5 B. & A. 613. An agreement to 
make and deliver a chattel within a cer- 
tain time. Prince v. Arnold, 2 C. M. Sc R. 
613. Hughes v. Breeds, 2 C. Sc P. 159. 
A receipt for the price of a horse, contain- 
ing a warranty of soundness. Shrine v. 
Elmore, 2 Camp. 407. For a crop of po- 
tatoes, although growing in a close, hut to 
be removed immediately, and conferring no 
interest in the land. Warwick v. Bruce, 
2 M. & S. 205. Parker v. Staniland , 
1 1 East, 362. Evans v. Roberts, 5 B. Sc C. 
829. Watts v. Friend , 10 B. Sc C. 446. 
Earl of Falmouth v. Thomas , 1 C. Sc M. 
89. Smith v. Sumner, 9 B. Sc C. 561. 
An unstamped agreement is valid as far as 
it relates to the sale of goods, although it 
contains stipulations concerning the mode 
of payment and other things. Heron v. 
Granger, 5 Esp. 269. Forsyth v. Jervis, 
1 Starkie’s C. 437 ; and see Grey v. Smith, 
1 Camp. 388. An agreement that the 
plaintiff will sell a ship, part of the price 
to be secured by a mortgage; that plaintiff 
will procure the ship to be chartered on a 
voyage, and that the earnings shall be paid 
to the plaintiff as part of the price ; and 
that at the end of the voyage the mortgage 
sliall close. Meering v. Duke , 2 M. & R. 
121. An agreement to supply a house 
with water. West Middlesex W \ Co, v. 
Suwercropp, M. Sc M. 408. 

The following, it has been held, are not 
within the exemption : — A contract in fieri 
for the making of goods. Buxton v. Be- 
dall , 3 East, 303. Towers v. Osborne , 
1 Stra. 606, tarn gu .; and vid. Wilks v. 
Atkinson, 6 Taunt. 11; 1 Marshall, 412. 
An engagement to provide for bills in case 
certain goods in the factor’s hands should 
remain unsold when the bills became due. 
Smith v. Cator, 2 B. & A. 778. An agree- 
ment for the sale of growing crops, which 
give an interest in the land. Waddington 
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A pjr ee- 
meut. 


Appoint- 

ment. 

Appraise- 

ment, 


Apprentice. 


Memorandum or agreement made between the master and mariners of 
any ship or vessel, for wages, or any voyage coastwise from port to port in 
Great Britain. 

Also letters containing any agreement not before exempted in respect of 
any merchandize, or evidence of such agreement, whiefe shall pass by the 
post between merchants or other persons carrying on trade or commerce in 
Great Britain, and residing and actually being, at the time of sending such 
letters, at the distance of fifty miles from each other (/). 

The appointment of an assistant overseer requires a 2 l. stamp (g). 

Where nothing but the mere value of the goods is referred to appraisers, 
an appraisement-stamp upon the written valuation is sufficient (A). An 
appraisement made merely for the private information of the person em- 
ploying the valuer is not liable to any duty (i). 

Money paid by parish officers as the consideration for taking an appren- 
tice is not liable to the stamp-duty imposed by the stat. 8 Ann. c. 9, s. 35 (A). 
Nor is any duty payable where the premium is paid out of a public annual 
charitable subscription (/), or out of any charitable donation-fund belonging 
to the parish (m, or out of money given by a will to put out children appren- 


v. Bristow , 2 B. & P. 453. Emmerson v. 
IJcclis, 2 Taunt. 38. Crosby v. Wads- 
worth, 0 East., 002. Svowell v. J! oval l, 
1 Y. &J. 39(1. An agreement to supply 
from time to time numbers of a periodical 
work, lloydel v. Drummond , II East, 
142. An agreement between mcrehants 
that one sluill take a slmre in the outfit 
and adventure. Lee v. Banner, 1 Esp. C. 
498. An engagement, by a principal to a’ 
factor to provide for hills drawn on the 
latter when they became due, if certain 
goods in the possession of the factor have 
not been then sold. Smith v. Cat or, 2 
B. & A. 778. An agreement, for the sale 
of goods and goodwill. South v. Finch , 
3 Bing. N. C. 509. An agreement by a 
principal to provide for bills drawn on his 
factor in case certain goods should remain 
unsold by the factor when the bills be- 
came due. Smith v. Cat or, 2 B. & A. 778. 
Contracts Under seal. Clayton v. Bur - 
tens haw, 5 B. & C. 41. A warranty of a 
horse is within these exceptions. Shrine 
v. Elmore , 2 Camp. 407. If a lease in 
writing contain also a contract for the sale 
of goods, it cannot be read unless it be 
stamped as a lease. Carder v. Drakeford, 
3 Taunt. 382. Note, the reason assigned 
by Mansfield, C. J. was, that it was not 
intended that the defendant should buy 
the goods, unless he bad the lease of the 
premises. This case differs from that of 
Grey v. Smith, 1 Camp. 387, where a re- 
ceipt for money and agreement being 
written on the same piece of paper, Lord 
EUcnborough held, that a receipt-stump 
warranted the reading of the paper as a 
receipt; but he said that if what followed 
had at aU controlled or qualified what 
went before, he should have rejected the 
whole. See Heron v. Granger , 5 Esp. C. 
269, where Lord EUenborough held that 
an agreement for the sale of goods need 
not he stamped, although it contained 


other stipulations ; but it is to be observed 
that all those stipulations were connected 
with the sale of the goods. If a cognovit 
contain matter of agreement, it must be 
stamped as an agreement. Ames v. Hill, 
2 B. & P. 150. It seems, in general, that 
where two distinct and unconnected mat- 
ters Hre written on tlie same parchment or 
paper, so that either may be rejected in 
toto, without altering or affecting the 
terms of the other, each may be read if 
properly stamped, just as if the other did 
not exist ; but that if they be so connected 
us to qualify each other, neither can be 
read without a stamp which will cover 
both. 

(/) See the provisions of the statute 
32 Geo. 3. An agreement between mer- 
chants residing within fifty miles of each 
other, for the outfit of a ship, requires a 
stamp. Leigh v. Banner , 1 Esp. C, 403. 
The letter of an agent written to a creditor 
residing above fifty miles from him is 
exempted (Mackenzie v. Banks , 5 T. It. 
179), although it bind the agent, and not 
the principal ; semUe, ibid. 

(*/) R. v. Ink. of Kew, 8 B. & C.655. 
(A) Leeds v. Burrows , 12 East, 1 ; sec 
also Perkins v. Potts, 2 Ch. 329. 

(i) Under the stat. 46 Qeo. 3, c. 43, 48 
Geo. 3, c. 149, 55 Geo. 3, c. 184, a valua- 
tion of parish lands by two parishioners, 
for the purpose of making a rate, requires 
no stamp. A tkhison v. Fell, 5 M. & S. 240. 
Jackson v. Shepherd, 2 C. & M. 301. A 
broker called to prove the value of goods, 
is not bound to produce an inventory writ- 
ten on an appraisement stamp. Stafford 
v. Clarke, l C. & P. 25. 

(k) R. v. St. Petrox, 4 T. R. 196. 

(/) R. v. St. Matthew, Bethnal Green , 
4 Bum, 388. 23d edit. 8 Mod. 365. See 
44 G. 3, c. 98, s. 190. 

(m) R. v. Skeffington, 3 B. & A. 382. 
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tices(n). But where it is proved aliunde that a premium was paid, a mere 
recital in the deed that it was paid out of a charitable fund is not sufficient 
to prove the fact ( o ). 

A stipulation that the master shall have part of the earnings of an appren- 
tice does not render an additional duty necessary ( p). 

Where the mother of an illegitimate child agreed with the intended master 
that 10/. should be paid as the premium, to be inserted in the indenture, 
and that he should receive something more, and her husband paid the 10 /., 
which was inserted, and she, without her husband’s knowledge, paid* two 
guineas and a half more, it was held that the full sum was inserted (9) ; 
there was no valid contract to pay more. 

Where it was agreed that five guineas should be given as a premium, and 
that sum was inserted in the indenture, and the duty paid, it was held to be 
well, although, in fact, four guineas only had been paid (r) ; the siun con- 
tracted for having been inserted, the stamp being of the same description, 
and the duty appropriated to the same fund, as if four guineas had been 
inserted and paid for. 

An indenture placing out an apprentice with the consent of trustees of 
certain funds bequeathed for the binding out of poor apprentices, is exempt 
from duty, although the trustees are not parties to the deed (s). 

In an action on an apprentice-deed, it is no objection that the plaintiff 
was not called at the trial to make oath as to the amount of premium 
actually paid (/). 

A covenant by the friends of the apprentice to provide him with clothes, 
is not a benefit within the stat. 8 Anne, c. 9, s. 45 (w). 

It seems that a lease operating as an assignment ought to be stamped as 
such (jr). 

A mere attornment does not require a stamp (y). 

A writing by which a party admits a recovery against him in ejectment 
and a demise by the lessor to A. B ., to whom he thereby attorns as tenant, 
does not require a stamp (,s). 

An award in writing, and under seal, need not be stamped as a deed, 
unless it be delivered as a deed (a). 

An arbitration bond does not require an agreement stamp, although it 
contains stipulations as to the mode of paying costs (5). 

The appointment of an umpire by two arbitrators requires no stamp (c). 

defendant for a longer term than he had, it 
was held, that the counterpart executed by 
the defendant, and hearing a 30*. stamp, 
was inadmissible on an issue on the assign- 
ment. lb. 

( y) Doe v. Edwards, 1 A. A E. 95. 
lz) JDoe v. Smith , 3 N. P. 335. 

(a) Brown v. Varner , 4 East, 584. 
Where an Inclosure Act gave commis- 
sioners a power to award lands in exchange 
for others in an adjoining parish, and also 


VOL. II. 


to award lands to those who bought them 
of persons entitled to allotments, it was 
held that they might award lands given in 
exchange partly for other lands and partly 
for money, and that the award need not 
have an ad valorem stamp. I)oed: SuMeld 
v. Preston , 7 B. A C. 392. 

(5) In re Wansborough , 2 Chitty, 40. 

(<?) Routledgev. Thornton, flaunt. 704. 

3 X 


(n) R. v. Clifton -upon - Dunsmore, 4 
Burn, 889, 23d edit 

(o) R. v. Skejfington , 3 B. Sc A. 382. 

(p) R. v. Wantage, 1 East, 601. And 
see 44 G. 3, c. 98 ; and R. v. Bradford, 1 
M. & S. 151 ; and stat. 48 Geo. 3, c. 149: 
and Oye A Felton, 4 Taunt. 876. 

(7) R. v. Bourton-on-Ihtntmore Ink. , 
9 B. AC. 872. 

(r) R. v. Keynsham, 5 East, 309. 

(s) R. v. Qnainton, 2 M. A S. 338. 

(0 Stewart v. Lawton, 1 Bing. 374: 
and see Leigh v. Kent, 3 T. R. 364. Gye 
v. Felton, 4 Taunt. 880. 

JM v * Leighton, 4 T. B. 732. R. v. 
w ?*on-le-I)ale, 3 T. R, 615. 

(* } Baker x. Gostling, 1 Bing. N. C. 

the plaintiff, a termor, in con- 
sideration of 100 L, and a yearly sum of 
751. payable quarterly, under-leased to the 


Appren- 

tice. 


Award. 
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Award. A paper drawn up in pursuance of an agreement by two parties to ascer- 
tain the amount of an account, requires an agreement stamp (d). 

Bills of All bills of exchange (c), and promissory notes for the payment of 2 Z. or 
exchange, upwards, require a stamp (/), 

The Court will not set aside an award for (e) An unstamped bill is a nullity, and 
being made on an improper stamp, if no imposes no obiigation to present it. Wilson 

attempt be made to enforce it. Preston v. v. Vysan , 4 Taunt. 288. An invoice of 
Eastwood, 7 T. R. 95. goods to which a memorandum is sub- 

(d) Jchh v. M l Kinnon , M. & M. 340. joined, “ Mr. S., please to pay the above 

But it seems that the opinion of counsel, account to Messrs .I).,” and signed by the 

by which parties agree to abide does riot plaintiff (in an action for goods sold), is 

require an award stamp. Boyd v. Enter - not a bill or order for the payment of 

son , 2 A. & E. 184. An award of land by money. Norris v. Solomon , 2 Mo. & R. 

commissioners of inclosure requires an 200. 

award not an ad valorem Btump. Doe v. (/) By the stat. 55 Geo. 3, c. 184,sche- 
Preston, 7 B. & C. 392. dule, tit. Bill of Exchange , 

Inland Bills of Exchange , draft, or order to the bearer, or to order, either on demand 
or otherwise ; 

Not exceeding two months after date, I For a longer 


If * - 


or sixty days after 
- 2 J. 0s. \ / 51, 

sight. 

5s. 

1 

01. lj.Orf. - 

period. 

()/. Is. 6d. 

Above 


5 

5 

bn 

P 

20 

0 

0 1 

(J 

0 2 0 

Above 


20 

0 

30 

0 

0 9 

0 

0 2 6 

Above 


30 

0 

D 

50 

0 

0 2 

0 

0 3 6 

Above 


50 

0 

s 

100 

0 

0 3 

0 - 

0 4 6 

Above 


100 

0 


200 

0 

0 4 

0 

0 5 0 

Above 


200 

0 


300 

0 

0 5 

0 

0 6 0 

Above 


300 

0 

P 

BOO 

0 

0 6 

0 

0 8 6 

Above 


500 

0 

"CJ 

p 

1,000 

0 

0 8 

6 

0 12 6 

Above 


1,000 

0 

< 

1 2,000 

0 

0 12 

6 

0 15 0 

Above 


2,000 

0 J 


„ 3,000 

0 

0 15 

0 

15 0 

Above 


3,000 

0 

- - ■ 

- 

1 5 

0 

1 10 0 


“ Received of A.B. 100Z. which I pro- An inland bill for the payment of any 
mise to pay with lawful interest,” is a sum of money weekly, monthly, or at any 

promissory note. Green v. Davis, 4 B. & other stated periods, if made payable to 

C. 235. An instrument inoperative as a the bearer, or to order, or if delivered to the 

promissory note, not being for the payment payee, or some person on his or her be- 

ofany definite sum, is admissible in evi- half, where the total amount of the money 

dence under the count, on an account thereby made payable shall be specified 

stated, although improperly stamped as a therein, or can be ascertained therefrom, is 

promissory note. Barlow v. Broadhurst , liable to the same duty as a bill of exchange 

4 Moore, 471. A. having consigned goods for the like sum payable to, the hearer or 

to B. sent him the following order; u pay order. Notes under the Lords' Act need 

to C. D. the proceeds of a shipment of not be stamped. ( Teh el v. Casey , 7 T. R. 

goods, value about 2,000/. consigned by 070. Bowring v. Edgar, 1 B. & P. 270. 

me to you;” B. consented by writing; Contra, Pitman v. Haynes, 7 T. R. 530.) 

held, that neither of these writings required A bill for the payment of 30 Z. and Interest, 

a stamp as a bill, draft, or order for pay- three, months after date, "requires only a 

ment of money, &c. J ones v. Simpson, 2 B. stamp applicable to a bill for a sura not 

& C. 318. exceeding 30 Z. Pntssing v. Ing, 4 B. & 

A stamp for a bill payable at a time not A. 204. Peacock v. Murrell , 2 Starkic’s 

exceeding two months after date, or sixty C. 558. Dearden v. Birins, 1 Mann. & K. 

days after sight, is insufficient for a note 130. A promissory note for 11 Z. payable 

payable two months after sight Sturdy to A . B. on demand, is a promissory note 

v. Henderson, 4 B. & A. 692. A letter payable to the bearer on demand, within 

from A. to JB. requesting him to pay to C- the meaning of the 55 G. 3, c. 184, and 

000 1. out of the first proceeds that should requires a 2 s, stamp. Kcatcs v. Whieldon, 

become due from goods of A . then in the 8 B. & C. 7. Note, it was insisted that the 

hands of B., is an order for the payment of first division of that part of the schedule 

money, and an agreement-stamp is insuf- applied only to such notes as were re- 

ficient, although the letter formed part of issuable ; but it was answered that others 

a correspondence between the three par- than bankers might take out a licence to 

ties. Butts v. Swann, 2B.&B. 78. And re-issue such notes. But In Moyser v. 

see Firbank v. Belt, 1 B. & A. 30. Supra, Whitaker , 9 B. & C. 409, where the note 

was payable to A . B. or order on demand, 
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By the 55 G. 3, c. 184, drafts, or orders ( g ) for the payment of money to 


the Court held that the note was within the 
second class mentioned in the schedule, 
being a note payable in any other manner 
than to the bearer on demand, and not ex- 
ceeding two montlis after date ; and see also 
Armitage v. J Berry, 6 Bing. 50, and quccre 
as to Keates v. Whielden . A promissory 
note, payable to M. M., without the words 
u order,” or “ bearer,” or any words to 
iudicate the time of payment, is not a pro- 
missory note payable to the bearer on de- 
mand within the statute. C fleet ham v. 
Butler , 5 B. & Ad. 837. And see Dixon 
v. Chambers , 1 C. M. Sc R. 845, where 
the same was held as to a note payable 
to A. on demand, with lawful interest 
until payment. A memorandum acknow- 
ledging an advance as a loan, “ in pro- 
mise of payment, of which I am thankful 
for, and shall never be forgotten by,” &c., 
was held to be a promissory note. Ellis 
v. Mason , 7 Dowl. 598. So of a memo- 
randum/ 4 Mem. That 1, B. P., had 51. 5s. 
for one month of my mother, and from 
this date to be paid by me to her.” Shri~ 
vell v. Payne , 8 Dowl. 441. Where the 
note was expressed to pay the sum, £< to be 
held as a collateral security for any mo- 
nies owing to the holder from M., if the 
securities then or afterwards placed in their 
hands should not be realized,” was held 
not to be a promissory note, being payable 
only on a contingency. Robins v. May, 
3 P. & D. 147. A note to pay the amount 
by certain instalments at certain periods, 
and 10 Z., (the remainder), to go as a set-off 
for an order of R. to T., and the remainder 
of liis debt, from D. to him, requires an 
agreement-stamp, and is evidence of an 
account stated. Darks v. Wilkinson , 
2P.&D. 250; 10 Ad. & Ell. 98. 8. C. 
A promissory note for 40 Z. payable to 
A. B. or bearer, is in law payable on de- 
mand; and therefore requires u 5s. stamp 
under the stat. 55 Geo. 3, c. 184, sche- 
dule, part i. tit. Promissory Note ; Whit- 
lock v. Underwood , 2 B. Sc C. 157. 
The word date means the actual date on 
the face of the bill ; a bill payable at two 
months’ date, and stamped as such, is 
good, though post-dated and issued before 
the day, the party being liable to a penalty 
only. Williams v. Jarrett , 5 B. & Ad. 32. 
A bill payable to the order of the drawer 
and taken up by him, may be re-issued 
without a fresh stamp. Hubbard v. Jack- 
son, 4 Bing, 390. Callow v. Lawrence , 
3 M. & S. 97. Secus , of a bill payable to 
the order of a third person, and paid by 
the drawer. See Beck v. Robly, 1 H. B. 
M.Supra, tit. Bill op Exchange. 
A bill of exchange is liable to alteration 
without a new stamp (as it seems) until it 
is m the hands of a person entitled to 
make a claim upon it. Downes v. Ri- 
chardson, 5B.&A.674; and see Stephens 
v. Lloyd, M. & M. 292. Jacobs v. Hart, 


6 M. & S. 14$. Kennerly v. Nash, 1 
Starkie’a C. 452. An exchange of accept- 
ances is an issuing. Cardwell y. Martin , 
9 East, 190. As to the onus of proving the 
time when ah' alteration was made, when it 
becomes material, sec above, 250, and Han- 
nan v. Dickinson , 5 Bing. 183. Johnson 
v. Duke of Marlborough , 2 Starkle’s C. 
313. A bill written out and accepted here 
to be transmitted to one abroad for Ilia 
signature as drawer, does not require an 
English stamp. Gow. 50. So a bill drawn 
in Ireland in blauk and transmitted to 
England to be filled up, does not require 
an English Tstamp. Snaith v. Mingay, 
1 M. & S. 87. Crutchly y. Mann , 5 
Taunt. 529. But an acceptance of a bill 
in England, though drawn abroad, is an 
inland bill. Atnner v. Clark , 2 C. M. 
& It. 418. 

The stat. 55 G. 3, c. 184, s. 12, imposes 
a penalty of 100 1. on any person issuing a 
bill or note dated subsequently to the 
issuing, so as not in fact to become pay- 
able in two mouths, if made payable after 
date , or in sixty days, if made payable 
lifter sight after the day of issuing, unless 
it be stamped as a bill or note for payment 
of money at any time exceeding two 
months from the date, or sixty days after 
sight. This section, it is to be observed, 
merely imposes a penalty, on the issuer, 
and does not, as it seems, preclude a bond 
fide holder without notice from giving it 
in evidence. See Peacock v. Murrell, 2 
Starkie’s C. 558. A note for the payment 
of 400 1. (awarded to J. S.) to the repre- 
sentatives of J. S., three montlis after his 
decease, deducting thereout any interest 
or money which J. S. might owe to the 
defendant on any account, is not a pro- 
missory note to pay a definite sum at 
all events, and may, although improperly 
stamped, as a note, be given in evidence 
under the account stated. Barlow v. 
Broadhurst, 4 Moore, 471. And see Wat- 
kins v. Hewlett , 3 Moore, 211. The word 
date is intended to mean the time of pay- 
ment, on the face of the bill. Upstonc v. 
Merchant , 2 B. & C. 10. Peacock v. 
Murrell , 2 Starkie’s C. 158. 

( 1 g ) Where a letter was addressed by 
the holders of a fund out of which pay- 
ment was to be made in these terms, 
0 after paying yourselves the balance we 
owe, we authorize you to pay one . half of 
the remainder of the proceeds of said ship- 
ments to Messrs. R. §• Co., provided the same 
sliall not exceed 5,000 Z.;” it was held not to 
require a stamp as an order for the pay- 
ment of money within 55 Geo. 3, c. 184, 
sch. p. 1, the parties to whom the pay- 
ment was to be made being the agents to 
H. Sc L., on whose account it was to be 
made, and to be supplied or paid over 
as circumstances required. Hutchieson v. 
Hey worth, 1 Per. St D. 266. 
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the bearer, on demand, and drawn upon any banker ( h ), or person acting 
ag a banker, who shall reside or transact the busine99 of a banker within 
ten miles of the place where such drafts or orders shall be issued, are 
exempted from duty, provided such place be specified in Buch draft, and 
that it bear date on or before the day when issued, and do not direct the 
payment to be made by bills or promissory notes. 

The effect of an alteration in a bill of exchange (t) has already been con- 
sidered. 

Goods carried from a port in Scotland to another in England are not 
exported so as to render the bill of lading liuble to a stamp-duty (ft). 

A bill of sale of a ship is not void although it omits to set out the true 
consideration, and is not stamped with an ad valorem stamp (l) ; but the 
parties are liable to a penalty for not setting out the true consideration ( m ). 

Parties may legally stipulate for the loan of a less sum, in order to avoid 
a higher duty (»). 

A bond conditioned for not converting a house to a particular purpose 
does not require an ad valorem stamp (o). Neither does a covenant to pay 
an annuity as a consideration for giving up a trade Tequire an ad valo- 
rem stamp, although the covenantor was to have possession of a house for 
the purpose of carrying on the business. 

A bond conditioned for the safe custody and production of a box con- 
taining the subscriptions of a benefit club, is within the exemption in the 
33 G. 8, c. 54, s. 4 (//). 

If several persons bind themselves in a penalty by one bond, conditioned 
for the performance by each and every of them of the same matter, one 
stamp only is requisite (r), for it is all one transaction. A bond conditioned 
for the payment of annual rent for a definite period ought to be stamped 
according to the aggregate amount of the whole rent secured (/?). Where 
a bond is conditioned for the payment of all sum9 of money advanced and 


(ft) An unstamped draft drawn on A . B. 
bricklayer, is not within the exception ; 
Cattleman v. Hay , 2 B. & P. 383 ; and 
an acknowledgment by the drawer at the 
bottom that a third person paid it for 
him, is not receivable to give effect to the 
draft. Ibid. A check hearing date after 
the day when issued, required a stamp 
under the 31 G. 3, c. 25. (A lien v. Keceet r, 
1 East, 435 ; 3 Esp. C. 281 . Whit well v. 
Bennett, 3 B. & P. 659.) As to an order 
for paying money out of a fund which may 
or may not be available, sec Firhank v. 
Belly 1 B. & A. 36; supra , 755, note (9). 

(i) Supra, 254. A. and B. agree to 
give a bill drawn by A . and accepted by 
B, f to C,, for a debt due from them to 
him; they send instead a promissory 
note, which he immediately returns to be 
altered; a fresh stamp is unnecessary. 
Webber v. Maddocks, 3 Camp. 1. An ac- 
commodation bill may be altered before 
It has been negotiated. Downes v. Ri- 
chardson, 5 B. &c A. G74. Atioood v. 
Griffin , 2 C. & P. 308. 

(ft) Scotland v. Wilson, 5 Taunt. 533, 
under the stat. 48 Geo. 3, c. 149. But a 
3 s. stamp-duty is imposed by the stat. 55 
Geo. 3, c. 184, on bills of lading of goods 


carried coast wise. Though a bill of lading 
be improperly stamped, the plaintiff may 
in trover prove his title by parol evidence. 
Davit v. Reynolds, 1 Starkie’s C. 115. 

(1) Robinson v. Macdonnell, 5 M. & S. 
228. Duck v. Braddyll , 13 Price, 445. 
No bill of sale or transfer need now be 
stamped. 6 Geo. 4, c. 41. 

(i») By the stat. 65 G. 3, c. 184, s. 22. 

(n) Shepherd v. Hall, 3 Camp. 180. 

(0) Hughes v. King, 1 Starkie’s C. 119. 

(p) Lybum v. Warrington, 1 Starkie’s 
C. 102. Under the stat. 48 G. 3, c. 149, 
which imposes an ad valorem duty upon 
the conveyance of any lands, tenements, 
rents, annuities, &c. 

(q) Carter v. Bond, 4 Esp, C. 253. 

(r) Bowen v. Ashley , 1 N. R. 274. By 
the stat. 55 G. 3, c. 184, tit. Bond, where 
the sum to be recovered is wholly un- 
limited, a stamp of the valne of 25 1. is re- 
quisite. Where the sum to be recovered 
is limited to a particular amount, the same 
duty is payable as if that sum were pay- 
able. 

(s) Attree v. Anscomb , 2 M. & S. 88 . 
See Collins v. Collins, 2 Burr. 820. Wal- 
cot v. Goulding , 8 T. R. 126. Willough- 
by v. Swinton, 6 East, 550. 
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to be advanced, it ought to be stamped as for an unlimited sum, although Bond* 
a sum certain be specified as a penalty (t), 

A bond conditioned to secure a London banker in respect of the balance 
due from a country banker, stipulating that the whole amount ultimately 
recoverable should not exceed 1,0007., does not require a 257. stamp (m). 

A bond to secure damages to be recovered on a new trial, where plaintiff 
has already recovered, requires a 35 s. stamp, as a bond not otherwise 
charged (r). So of a bond under a penalty of 500 7. not to convert a public- 
house into wine-vaults (#). 

A bond and mortgage -deed being given to secure the same sum, are exe- 
cuted at the same time, but are dated on different days, the mortgage-deed 
bearing an ad valorem stamp, the bond a 1 7. stamp ; it was held that the 
bond was improperly stamped (y). 

In debt, on a bond stamped with a 1 7. stamp, to secure a sum due upon an 
indenture of even date, if was held to be necessary to produce the indenture, 
in order to show whether the bond required an ad valorem stamp (s). 

A bond given to secure the amount of a verdict on a new trial granted, is 
a mere indemnity bond, and a 35 8. stamp is sufficient. 

A bond conditioned for the payment of 1,0007. and interest on a day 
certain, requires only a 3 5 a. stamp (a). But in the case of a bond given to 
secure 1,0007., and broker’s charges for commission (a matter not merely 
collateral), a 57. stani]) is not sufficient ( b ). 

A composition deed between a debtor and liis creditors, though executed Composi- 
by a number of creditors, requires but one stamp (c). tion deed. 

A conveyance to trustees, in trust, to sell, with a primary trust to pay all Convey- 
the other creditors, and a resulting trust, as to the residue, to pay to the ance, &c. 
parties conveying, does not require an ad valorem stamp. The stat. 55 G. 3, 
c. 184, sch. 1, tit. Conveyance , operates upon actual sales between vendor 
and vendee only, and therefore a common deed-stamp is sufficient (c7). 

A lease is not a conveyance (<*), neither is a mere agreement to convey (f), 

A conveyance by a father to a son, of a freehold estate, in consideration of 
natural love and affection, and of a provision made by the son to augment 
his sister’s fortune, is not a conveyance upon sale, so as to require an ad 
valorem stamp (g). 


(t) Scott v. Allsop, 2 Price, 20. Secus, 
where the amount is limited, although the 
instrument operates as a continuing gua- 
rantee. Williams v. Bawlinson , 3 Bing. 
71 ; 1 R.&M. 283. Thompson v. Cooke , 
8 Moore, 688 ; and see Jay v. Warren. 
1 C. & P. 632. 

(u) Lloyd v. Heathcote, 1 C. & M. 336. 
(») Lopez v. De Tastet , 8 Taunt. 712. 

^x) Hughes v. King, 1 Starkie’s C. 

(y) Wood v. Norton, 9 B. & C. 885. 
For the words of the exempting clause are, 
‘ haring even date,” 55 G. 3, c. 184, 
schedule, tit. Bond. 

(z) Walmer v. Brierly, 1 Mo. ft R. 
«>S9. Seem, where it appears that the other 
instrument requires aa ad val. stamp. Xb. 
And Quin v. King, 1 M. & W. 42. 

, W Hobimon, 1 Mo. ft B. 

* 18 - Sojf the bond be also conditioned 
for the performance of collateral acts, it 
requires only the stamp appropriated to 


the principal sum (exceeding 35#.). Bear- 
den v. Binns , 1 M. & Ky. 130. 

(6) Dickson v. Cass , 1 B. & Ad. 343. 
Paildon v. Bartlett, 2 Ad. & Ell. 9. 

(<?) See the observations of Mansfield, 
C. J. in Bowen v. Ashley , 1 N. It. 274. 
By the stat. 65 Geo. 8, c. 184, schedule, 
tit. Composition , a duty of 17. 15 s. is 
payable, with a further progressive duty 
for every entire quantity of J,080 words, 
over and above the first 1,080. 

(< d ) Coates v. Perry , 3 B. 6c B. 48 ; and 
see Whitwell v. Dims dale, Peake’s C. 168. 
An assignment by indenture of a judgment- 
debt does not require an ad valorem stamp, 
but only an ordinary deed-stamp. Warren 
v. Howe, 2 B. & C. 281. 

(e) Roe v. Chenhals, 4 M. & S. 23. 

Wilmot v. Wilkinson, 6 B. & C. 

(g) Denn v. Manifold, 4 B. & C. 243. 
Belcher v. Sykes, 6B.&C. 434. See Whit- 
3x3 
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A. covenants to give up his trade to C ., and allow him to carry it on in 
his house for ten years, C. covenanting to pay 1,000/. for the fixtures at 
the time of executing the deed, and 1,000/. per annum for ten years; an 
ad valorem stamp is not requisite, the good-will of the trade not being 
distinct substantive property ( h ). An agreement is entered into by A . and 
B, under seal to dissolve partnership, A . agreeing to take the whole interest 
and debts, and to pay B< 50,000/. ; this is not a sale of property, and an ad 
valorem stamp is unnecessary (/). The stat. 55 G. 3, c. 184, tit. Conveyance , 
which requires the consideration for the lease to be set out, applies only to 
considerations which pass between the lessor and lessee (A). 

Close copies (/) of law proceedings may be used as evidence without any 
additional stamp ( m ). 

A copy of a judgment in the House of Lords requires no stamp (ra). 

Although a copy of a court-roll must be stamped, the original need not(o). 

A cognovit requires no stamp, unless it contain matter of agreement (j?). 

It seems to be a general principle, that where several concur in the same 
transaction, although each bo severally bound, and the deed or covenant be 
the separate deed or convenaut of each, one stamp only is requisite. As, 
if a debtor compound with his creditors, and each creditor executes the 
deed, covenanting either to give further day of payment, or to accept of a 
certain sum as a composition ( q ). 

An indorsement on an annuity deed subsequent to the execution, making 
it subject to redemption, requires a new stamp (r). 

An agreement under seal for a lease requires a 1 Z. 15s. stamp, as a deed 
not otherwise charged (*). A deed produced stamped with the stamp 
required by the 48 G. 3, c. 14t), was held to be admissible, although it had 
not affixed a stamp of less value required at the time when the deed was 
executed (/). 

It was held under the stat. 37 G. 3, c. 90, 8. 7, that a schedule of goods 
referred to by a deed to which it had been annexed, &c. must be stamped 
according to the number of words, according to the progressive duty irn- 


i cell v. Dims f laic, , Peake's C. 1G8. Coates 
v. Perry , 0 Moore, 188. 

(h) Lylmm v. Warrington, 1 Starkie's 
C. 102. 

(i) Belcher v. Syhes, 0 B. & C. 284 ; 
and see also Mounscy v. Stephenson , 7 B. 
& C. 403, as to an ugrceinent under seal 
not to set up a shop ; see also Blandy v. 
Herbert , 0 B. & C. 390. 

(k) Boone v. Mitchell , 1 B. & C. 18. 

(/) By the stat. 55 G. 3, c. 184, tit. 
Copy, an attested copy of an agreement, 
contract, &c. made for the security or use 
of any person being a party to, or taking 
any benefit or interest immediately under 
it, shall be subject to the same amount of 
duty with the original. It is reported to 
have been held, that an attested copy of a 
deed on a la. stamp was admissible as se- 
condary evidence. Ditcher v. Kenrick , 1 
C. & P. 161. 

(m) Doe d. Lucas v. Fulford, 1 Blacks. 
288. Copies of court-rolls are admissible, 
although the surrenders be made out of 
L'purt ; revenue laws do not alter the rules 
of evidence. Doe v. Mec, 4 B. & Ad. 617. 


(») Jones v. Randall, Cowp. 17; Bl. 
289. 

(o) Doe v. Ilall, 10 East, 208. 

(p) A mes v. Hill, 2 B. & P. 150. Rear- 
don v. Sicabey , 4 East, 188. Supra, 1030. 
An agreement contemporary with the cog- 
novit to give time, docs not render a stamp 
on the cognovit necessary, Morleyv.Hali, 
2 Dowl. P. C. 494. 

( q ) Per Mansfield, C. J. Bowen v. Ash- 
ley, 1 N. R. 278. A deed not otherwise 
charged in the schedule to the Act 55 Geo. 
3, c. 184, not expressly exempted, is liable 
to a duty of 1 1. 1 6s., and also to a pro- 
gressive duty of 1 Z. 5 s. for every addi- 
tional quantity of 1,080 words. 

(r) Shuman v. Wetherhead, 1 East, 537. 
It has been held that an indorsement on a 
deed limiting the power of trustees, need 
not be stamped. Heme v. Hale, 3 Esp. 
C. 237. Qu. and vide Chitty on St. 988. 

0) Clayton v. Burtenshaw, 5 B. & C. 
41 ; 7 D. & R. 800. And see as to articles 
of agreement under seal which do not re- 
quire an ad valorem duty, supra , 1045. 

(0 Doe v. Whittinghan 4 Taunt 20. 
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posed by that Act, and not merely the single schedule stamp imposed by 
the first section (u). 

A deed indorsed on a former deed, as a further security for advances 
made and to be made under the first deed, is exempted from an ad valorem 
duty if the first deed be stamped with an ad valorem stamp (*). 

A conveyance to trustees in trust to sell, pay debts, &c., with a resulting 
trust to the debtors, does not require an ad valorem stamp, as on a sale or 
mortgage (y.) 

Where seventeen copies of a declaration in ejectment had been ingrossed 
on both sides of the paper, the Court set them aside as irregular (s). 

A feoffment in consideration of natural love and affection, and 10 does 
not require two stamps of 1 L 15 s . each (a). 

An instrument made in a foreign country must be stamped according to 
the law of that country (5) ; but until the law of that country be proved, it 
will be presumed that no stamp is requisite (c). 

A contract made at sea requires no stamp (d). 

An instrument made here for the performance of acts abroad is liable to 
the stamp-laws of this country (c). A bill of exchange indorsed in Ireland, 
with blanks being left for the date and time of payment, and name of the 
drawee, and completed in England, is to be considered by relation as a 
bill drawn in Ireland ( f ). 

The articles of a Swedish ship mode in Sweden, and deposited by the 
captain on his arrival in England with the Swedish consul, were held to be 
admissible, without a stamp, to show the terms on which a Swedish sailor 
was subsequently hired in London (g). 

The stat. 55 G. 3, c. 184, which requires an ad valorem stamp according to 
the amount of the consideration given for the lease { [h ), applies only to the 
consideration as between the lessor and lessee ; and therefore does not apply 
to a consideration given by the lessee to procure a lease from the lessor (i). 

A lease (J) for years at a pepper-corn rent, in consideration of a sum 


(?/) Luke v. AshweV. 3 E«at, 320. An 
indorsement on a deed of exchange of the 
execnting parties, date, &c. is no part of 
the deed. Windier v. Fearon , 4 B. & 0. 
663 ; 7 D. & R. 185. 

(x) Under the stat. 48 Geo. 3, c. 149. 
Robinson v. Macdonnell , 5 M. & S. 228. 

(y) Coates v. Perry, 3 B. & B. 48. 

(z) Doe d. Inoin v. Roe, 1 D. & R. 
562. See the stat. 55 Geo. 3, c. 184. 

(а) J Doe v. Wheeler, 2 Ad. & Ell. 28. 

(б) Alves v. Hodgson, 7 T. R. 241. 
Clegg v. Levy, 3 Camp. 166.' Snaithy . 
Mingay, 1 M. Sc S. 87.90. 

(c) Clegg v. Levy, 3 Camp. 166. In 
general the courts do not notice the reve- 
nue laws of a foreign country. James v. 
Catherwood, 3 D. & R. 190 : Cliitty on 
Bills, 7th edit. 57, n. 

(d) Ximenes v. Jaques, 1 Esp. C.311. 

(e) Stonelake v. Babb, 5 Burr. 2673. 
So as to bills drawn in England on a 
foreign country. See 55 Geo. 3, s. 184, 
Sched. 1. go promissory notes made 
abroad must pay the same duty as Entr- 
lish note, before they are negotiated, ex- 
cept notes payable in Ireland only. Ibid, 
s. 20. A bill purporting to be made 


abroad, but really made in England, can- 
not bo enforced here. Jordaine v. Lash - 
brooke, 7 T. R. 03 1 . A braham v. Dultois, 
4 Camp. 269. By die 1 & 2 G. 4, c. 55, 
deeds executed in England relating to Ire- 
land are to be stamped as deeds executed 
in that country ought to be f although they 
contain covenants to pay obligatory in 
England. 

(/) Snaith v. Mingay , 1 M. & S. 87. ^ 

(g) Whinbled v. Malmberg , 2 Esp. C. 
454. 

(h) The stamp is regulated by the fine 
or rent expressed to be paid ; a misstate- 
ment, although criminal, does not avoid 
the lease. Doe v. Lewis, 10 B. & C. 
673. 

(i) Boone v. Mitchell, 1 B. & C. 18. 
The ad valorem stamp is to be regulated 
by the consideration on the face of the 
lease. Duck v. Braddyll , 12 Price, 455. 

(J) For the decisions upon the point, 
whether an instrument is to be considered 
as an agreement or a lease, vide infra, tit. 
Use and Occupation. Upon a Bale by 
auction of the “herbage of closes’* for five 
months for 46/. paying a deposit of 10 /., 
and a joint note for the remainder payable 
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certain, did not require an ad valorem stamp undeT the 8 tat. 48 G. 3, c. 149, 
but merely a lease-stamp (A). A lease containing several distinct demises 
of several tenements, at several rents, commencing from different periods, 
ought to be stamped, not according to the aggregate of the rents, but with 
a stamp equal in amount to the aggregate of the duties on the several 
demises (/). 

Where the same instrument contains an agreement for the sale of fixtures 
and words of present demise of house, a lease-stamp is requisite ( m ). 

Where by instrument under seal, A. agreed to hire premises of B. at a 
certain rent, but no time was fixed for the commencement or determination 
of the tenancy, and it was also agreed that A . should take the fixtures and 
stock in trade at a valuation, it was held that a stamp of 30 «. was not 
sufficient (n). 

A lease of two farms has different habendums and covenants ; an- ad 
valorem stamp for the amount of both rents is sufficient (o). 

Where an instrument for want of a seal can operate as an agreement 
only, an agreement stamp is sufficient (p). 

Where a fanning lease refers for the covenants to an expired lease, which 
is properly stamped, the latter cannot be considered as a schedule, cata- 
logue, or inventory, within the 55 G. 3, c. 184 ( q ). 

An agreement not under seal demising a dairy and specific land, is not 
void as containing a demise of incorporeal hereditaments; and as demising 
several matters at a fixed rent, is properly stamped with an ad valorem 
stamp (r). 

A . agrees orally to lease to B. land on the terms contained in a written 
lease of premises let by A. to C. The lease cannot be read without being 
stamped (*). 

A newspaper may be read in evidence without a stamp (/). 

A mortgage deed is stamped with the ad valorem duty stamp for 400 /. ; 
upon a transfer and further advance of 1,000/. the new ad valorem stamp 
must cover both sums (it). But a further ad valorem stamp on each sum on 


within that period, and if not given to the 
satisfaction of the vendor, that he should 
be at liberty to relet t|>e premises, held to 
ho properly stamped with a 1 1. stamp, as 
a conveyance or lease upon the sale of any 
lands or tenements under 50 1. Cattle v. 
Gamble, 5 Bing. N. C. 40. 

(A) Boev. Ckenhul$,4 M.& 8.23. But 
by the stat. 55 Geo. 3, c. 184, tit. Lease, 
where a lease is granted in consideration 
of a flue or premium, at a yearly rent not 
exceeding 20/., or without any rent, the 
same duty Is payable as for the convey- 
ance on a sale of lands of the same amount, 
except In case of leases for a life or lives, 
not exceeding three, and leases for a term 
absolute, not exceeding twenty-one, by 
ecclesiastical bodies. 

(Z) Booze v. Jackson, 3 B. & B. 185. 
But no fraud being intended, the Court 
refused to set aside the verdict on account 
of the insufficiency of the stamp. So a 
3 /. stamp is not sufficient on a lease re- 
serving 370 1, for house and land, but con- 
taining also a distinct reservation of 50 Z. 
for furniture and fixtures. Cotter v. Coub 
ling , 7 Bing. 457. 


(m) Corder v. Drakcford, 3 Taunt. 382. 

(n) Clayton v. Bwrtemhaw, 5 B. & C. 
41. For the instrument was not a lease, 
but an agreement for a lease, and being 
uuder seal, semblc , it required a stamp of 
1 Z. 15 1 . as a deed not otherwise charged ; 
but even considered as a lease, the stamp 
would be insufficient, for the agreement as 
to goods, being by deed, is not within the 
exception, and the goods were not merely 
accessory to the demise. 

(o) Blount v. Pearman , 1 Bing. N. C. 
438 ; and see Parry v. Beene , 5 A. 5c E. 
551. 

(p) Stone v. Rogers, 2 M. & W. 443. 

(</) Which (schedule, p. 1.) requires a 

25 s. stamp. Strutt v. Robinson , 3B.& 
Ad. 305. Where a lease duly stamped 
refers to one not stamped (having been 
abandoned), the whole maybe regarded 
as oue lease. Pearce v. Chetlyn , 4 Ad. 
& Ell. 225. 

(r) JR. v. Hockworthy , 2 N. Sc P. 383. 

(s) Turner v. Power, 7 B. & C. 625. 

(t) R. v. Pearce , Peake’s C. 75. 1 

(u) Lant v. Pearce, 3 N. & M. 320. 
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on a transfer and further advance, is sufficient without a further deed- 
stamp (or). 

A mere extension of the time of a ship’s sailing does not render a new Policy, 
stamp on a policy of insurance necessary (y). A policy on goods to be 
thereafter declared and valued, which, in fact, covers several distinct in- 
terests, which are afterwards declared and indorsed upon the policy, cannot 
be read unless it be stamped according to the fractional parts of 100/. in- 
cluded in each separate interest, although the stamp be sufficient to cover 
the whole amount (z). 

A policy of insurance effected without a stamp is an absolute nullity (a), 
and cannot be rendered valid by a stamp subsequently affixed by the com- 
missioners on payment of a penalty ( b ). 

It was held that a postea could not be read in evidence in another cause Posted, 
without being Btamped (c). 

A paper in the handwriting of a party, containing acknowledgments of Receipt, 
sums paid at specified times, upon the times of payment requires a 
stamp (</). But a written acknowledgment at the foot of an account 
current, stating that it is correct, is evidence without a stamp (e). If a 


(z) Doe v. It owe, 4 Bing. N. C. 737 : 
0 8c. 525. 

(y) Kensington v. Inglis , 8 Eaut, 273. 
See lirocklcbankv. Sugrue, 1 B. & Ad. 81. 
IS* either does a memorandum giving leave to 
put back and discharge part of the cargo, 
the ship being too deep in the water. Weir 
v. Aberdeen , 2 B. & A. 320. Nor an al- 
teration rendered necessary by circum- 
stances after the ship has sailed, by which 
the voyage described as from A. to B. is 
altered, by adding E. or F. Ramstrom 
v. Bell, 5 M. & S. 267. Nor an alteration 
which does not vary the legal effect of the 
risk already insured against. Sanderson 
v. Simons, 4 Moore, 42. See also Saun- 
derson v. APCullum , 4 Moore, 5. Lang - 
home v. Calogan, 4 Taunt. 320. See tiie 
st at. 25 Geo. 3, c.63, s. 13, which provides 
that the Act shall not extend to prohibit 
the making any lawful alteration in the 
terms or conditions of any policy. The 
alteration of a policy “ on ship and outfit,” 
by substituting “ ship and goods,” requires 
a new stamp. Bill v. Patten, 8 East. 
173. Supra , 867. 

(*) Rapp v. Allnutt, 15 East, 601. The 
•tat. 35 Geo. 3, c. 63, s. 1, imposes a duty 
of 2s. (id. for every 1002., and a like duty 
for every fractional part of 1002. Sect. 14 
avoids every such contract unless properly 
stamped. The stat. 48 Geo. 3, c. 149, 
Schedule, tit. Policy of Assurance, pro- 
vides, that if separate interests shall be in- 
cluded in one policy, the duty shall be 
charged in respect of each and every frac- 
tional part of 1002. as well as in respect 
of every full Bom of 1002. insured upon 
every separate and distinct interest. 

(«) By the .tat 86 Geo. 3, c. 68, s. 14 

(fi) Roderic\e v. Htmil, a Camp. 108. 
„,W R - v. Hammond Page, 2 E»p. C. 
649, in the note- • 


(d) Wright v. Shawcross, 2 B. & A, 
501, in the note. But it was intimated 
by the Court, according to the report of 
tiiis case, that the case of an account 
current would be different, for there the 
sums stated to be received are not written 
in the account upon the receipt of the 
money, but long after, and only amount to 
admissions of money received at an ante- 
cedent time. This case is very shortly re- 
ported, and the distinction stated to have 
been made by the Court between a written 
acknowledgment made at the time of 
payment, and one made at a subsequent 
period, is not a very clear and distinct 
one. See Clarke v. Houghton, 3 D. & R. 
325. A bill of parcels subscribed, “ Settled 
by two bills, one at nine and the other at 
twelvemonths,” requires (as has been held) 
a receipt-stamp. Smith v. Kelby, Peake’s 
C. 25, n. Or an agreement-stamp, ac- 
cording to the report 4 Esp. C. 249. So 
an acknowledgment of having received 
acceptances, accompanied with an under- 
taking to provide for them, requires, it is 
said, a receipt-stamp. Scholey v. Walsby, 
Peake’s C, 24. Watkins v. Hewlett. 2 
B. & B. 1 ; supra , 1036. 

(e) Wellard v. Moss, 1 Bing. 134 ; 7 
Moore, 533. Note, the account contained 
items of sums admitted to have been re- 
ceived. In Jacob v. Lindsey, 1 East, 460, 
where the defendant had, at the bottom of 
each page of a written account of goods 
and cash furnished him by the plaintiff, 
written the words, “ Received the con- 
tents — J. Lindsey,” it was held that the 
account and admissions were not receivable 
in evidence; but that the plaintiff might 
prove that the defendant, on calling oyer 
each item, admitted it to be correct. In 
the later case of Wellard v. Moss, it was 
observed, that in Jacob v. IAndsey the 
term used by the admitting party was not 



STAMP : 


1050 

Receipt. tradesman write “ settled ” under his bill, and subscribe his initials, he is 
liable to a penalty for giving a receipt without a stamp (b). A mere ac- 
knowledgment, not of the payment of money, but that money is due 
and owing, requires, it seems, no stamp (c). 

In an action on an attorney’s bill by a surviving partner, a memorandum, 
"settled all accounts of luw business up to this day, and will give a receipt in 
full of all demands when called for,” requires an agreement-stamp only (d). 

A receipt is admissible when stamped as such, although it notices the 
terms or consideration of payment (e) ; as, where a parish officer gave a 
receipt to the plaintiff* in these terms, " Received of A . 71. a bill at two 
months for 35/., which, when paid, will discharge him from the expenses of 
nn illegitimate child, &c.” The child afterwards dying, it was held that 
the document, properly stamped as a receipt, was evidence in an action 
brought to recover hack the money ; for the action was brought not on any 
agreement contained in that paper, but on the ground that upon the facts 
of the case the money was recoverable. The receipt merely showed that 
the money had been paid on account of the maintenance of a bastard 
child/,/*); but if the terms of acknowledgment be connected with, and 
qualified by, the terms of an agreement contained in the same instrument, 
it cannot, it seems, be read us a receipt without an agreement-stamp (</). 

A receipt for money paid to deputy receivers requires no stamp, though 
signed by their clerk (//). 

Where the indorsements on a bond hud left no space for receipts on sub- 
sequent payments, it was hold that such receipts written on plain paper, 
and annexed to the bond, were admissible in evidence (*). It seems that an 
indorsement liy a bailiff on a warrant issued on a Ji-fa acknowledging the 
receipt of the levy-money, is admissible, in an action against the bailiffs 
surety, to prove the receipt of the money, without a stamp (A). A receipt 
for the sum of 52 1. 10#. was held to require a stamp for that sum, and al- 
though it expressed that a former sum of 100/. had been paid before (/). 


acknowledged , bat received. And see 
Clarke v. Houghton , 3 I). A It. 325. 
JJibdin v. Morris, 2C. & 1*. 44. Haw- 
kins v. Wiirre, 3 B. k C. WlflL Qu. whe- 
ther an indorsement by a huililf on a war- 
rant under a Ji.fn ., “ Discharge the de- 
le mla nt — I have received the within levy 
money,” requires a stamp. Sheriffs of 
London v. TyndttU , 1 lisp. C. 394. 

{h) Spawforth v. Alexander, 2 Esp. C. 
621. 

(c) Thus, a writing containing the words 
and letters i. o. u. eight guineas, is neither 
a receipt nor a promissory note, and is 
evideuce without a stamp. Fisher v. Les- 
lie, 1 Esp. C. 426. Israel v. Israel, 1 
Caiup. 499. Childers v, Boullois , 1 D. 
& R. C. 8 ; and per Abbott, L. C. J. Guy 
v. Darts, Chitty, O. B. 428, n. Seats, 
where the instrument does not merely ac- 
knowledge that such a sum is due, but 
the receipt of so much money on account 
of another person, to be applied, Ac. Catt 
v. Howard, 3 Starkie’s C. 3* “ H. has 

advanced me 50 1 . on furniture, Ac., de- 
livered to him at S” The memorandum 
docs uot require a stamped receipt Hus- 
ky v. O’Connor, 8 C. A P. 204. 


(d) Tehhutt v. Ambler . 9 C. & P. 00. 
(<-) Watkins v. Hewlett, 1 B. & B. 1. 
(/) Ibid. Per Richardson, J. — Note, 
Burrough, J. seems to have considered 
tliut a receipt would be evidence of an 
agreement., lie says, “ Suppose there 
were u receipt for 500/. for building a 
house, would that be incapable of being 
produced in evidence as being proof of an 
agreement V’ A receipt for the price of a 
horse, with the words subjoined, “ War- 
ranted sound,” upon a receipt-stamp, is 
admissible without an agreement-stamp. 
Skrine v. Elmore , 2 Camp. 407. Brawn 
v. Frye , Devon 8umm. Assizes, cor. Law- 
rence, J. there cited ; and see 2 Atk. 135. 
But this rests upon the exception as to 
agreements relating to the sale of goods. 
Ac. 

(g) Grey v. Smith, 1 Camp. 387, cor. 
Lord Ellenborough. And see Carder v. 
Drakeford, 3 Taunt 382. Odye v. Cook- 
ney , 1 Mo. A R. 517. 

(A) Eddtm v. Bead, 3 Camp. 338. 

(i) Orme v. Young, 4 Camp. 330. 

(k) Perckard and another v. Tindall, 
1 Esp. 0. 394. 9 

(0 Dibdin v. Morris , 2 C. A P. 44. 
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A receipt by a stage-manager of a theatre in satisfaction of u all my arrears 
for the last season,” does not require a stamp for a receipt in full (m). 

Where a witness, on being shown an unstamped receipt signed by him- 
self, said that he had no doubt that he had received it, but that he had no 
recollection of the fact, it was held to be sufficient evidence of the pay- 
ment, and that the receipt having been used not as an acknowledgment but 
to refresh the recollection of the witness, did not require a stamp (n). 

Where an agreement between landlord and tenant operates as a surrender 
of a term of years by the latter to the former, the agreement must be 
stamped as a surrender (o). 

A defeazance on a warrant of attorney to confess judgment does not re- 
quire a stamp in addition to that imposed on the warrant of attorney (p). 

2dly. It is a general rule that a stamp which has once been used for a 
2 >articular purpose cannot be again used for a similar purpose. Where a re- 
deemable annuity was granted, and afterwards redeemed, and the deeds 
delivered up uncancelled, it was held, that on a re-delivery of the same 
deeds to secure a subsequent advance, fresh stamps were necessary ( q ). So 
it was held that affidavits used on showing cause at chambers cannot be 
used in court unless they be re-sworn and re-stamped (r). But that an affi- 
davit defective for want of title might be intitled and re-sworn without a 
fresh stain]) (s). 

An instrument altered whilst in fieri , and before it is completed, requires 
but one stamp. As, where a contract is signed by one party, and, previous 
to the accession of the other, a fresh stipulation is added (t) ; or another 
obligor is added to a bail-bond before it has been accepted by the obligee (u) ; 
or a promissory note, before it is negotiated, is converted into a bill of ex- 
change, in furtherance of the original intention of the parties (.r) ; or the 
date on a bill of exchange is altered after acceptance, with the assent 
of all parties ( y ) ; or a promissory note is first signed by one party and 


(m) Dibdin v. Morris, 2 C. & P. 44. 

(?i) Maugham v. Hubbard , 8 B. & C. 
14. Rambert v. Cohen , 4 Esp. C. 210. 

(o) Williams v. Sawyer, 3 13. & 13. 70. 
The stat. 55 Geo. 3, c. 134, Schedule 1, 
tit. Surrender , requires a stamp of the 
amount of ] 1 . 15 s. 

( p ) Cawthome v. Holben, 1 N. It. 279 ; 
as to the stamp, see Barrow v. Mash 'd er, 
4 East, 431. By the stat. 55 Geo. 3, 
c. 184, the duty is the same as upon a bond 
to the same amount. Qu. whether an au- 
thority to a proxy to vote requires a stamp 
under the stat. 55 Geo. 3, c. 184, Schedule, 
tit. Letter qf Attorney , which imposes a 
general duty of 1 1. 15 s. on letters or 
Pom ers of attorney. See Monmouth Canal 
Company v. Kendall , 4 B. & A. 453. 

(q) Hammond v. Foster , 5 T. R. 635. 
It was also held that a memorial was re- 
quisite. So a bill of exchange once issued, 
if altered afterwards in a material part, 
requires a new stamp. Master v. Miller , 
2 H. B. 141. And see Downes v. Richard- 
son,5B.$c A. 689. And see KnUl v. Wil- 
liams, 10 East, 437. Kershaw v. Cox, 3 
Esp. C. 246. Cowie v. Halsall, 4 B.& A. 
197. Dutkwaite v. Luntly 9 4 Camp. 179. 
M*Intosh v. Hayden, R. & M. 363. But 


it has been seen that the mere correction 
of a mistake in the drawing of a bill of ex- 
change will not render a new stamp neces- 
sary. Supra , 1042 ; and see Hutchins v. 
Scott, 2 M. & W. 809. Brntt v. Picard, 
It. & M. 37. Walter v. Cobby, 1 O. &u P. 
151. An alteration by the drawer without 
the consent of the acceptor, by adding the 
word 9 “ payable at Mr. B.’s, Chigwcll- 
street/’ is a material alteration. Cowie 
v. Halsall, 4 B. & A. 197. 

* (r) 4 Moore, 414. 

(s) Prince and others v. Nicholson , C. 
B. Midi. 1813. Mann. Ind. 367. And 
see 3 Taunt. 469. 

(t) Knight v. Crockford, 1 Esp. C. 189. 

(u) Matson v. Booth , 5 M. & S. 223. 
And note, that the alteration being made 
with the concurrence of the ageut of the 
other obligors, the alteration does not avoid 
the bond. Ibid. And Zouch v. Clay, l 
Vent. 185; 2 Keb. 872. 883 ; 2 Lev. 35. 
Markman v. Gonaston, Moor, 574; Cro. 
Eliz. 626. 

(x) Webber v. Maddox, 3 Camp. 1 ; and 
vide supra , 1042. 

(y) Johnson v. Garnett , 2 Cutty's It 
122. But see Walton v. Hastings, 2 Ch. 
121. 
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fieri. 


Mistake. 


Several 

stumps. 


Where ouo 
paper con- 
tains seve- 
ral matters. 


afterwards by another, who has agreed to join as a surety before the 
advance of money to a third person, and who signs before the money is 
advanced (z). 

An alteration by a drawer who has a general authority to draw on the 
acceptor, does not render a new stamp necessary (a). 

Where a bill of sale of a ship misrecited the certificate of registry, and 
was re-executed by consent of all parties after the mistake had been recti- 
fied, it was held tlwt a new stamp was not necessary ( b ). 

And it seems to be a general rule, that a mere mistake in the terms of an 
instrument may be altered so as to make it correspond with the real inten- 
tion and meaning of the parties, without a fresh stamp ; as where an agent 
makes a mistake in a policy of insurance, by declaring the interest in a 
wrong name (c). 

Where an indorsement was made on an annuity deed, after the execution 
of the deed, containing a clause of redemption, it was held that such in- 
dorsement required u sl umj) ( d ). So, where a written wager was afterwards 
doubled by an indorsement on the original, a second stamp was held to be 
necessary; but there being one stamp only, the instrument was held to be 
evidence of the first wager (e). 

The insertion 'of the words “ or order” in a bill of exchange, according to 
the intention of the parties, but accidentally omitted, does not render a new 
stump necessary {J'). 

If a paper produced bear a single stamp, and has contained two agree- 
ments, one of which has been erased, the stamp is primd facie sufficient, and 
it lies on the adversary to show that both the agreements were on the paper 
when the stain]) was affixed (//). 

3dly. It was held that an affidavit intitled in several causes could not be 
read unless it were impressed with the corresponding number of stamps (A). 
If several ud missions of corporators as freemen be written on the same 
paper, stamped but with one stamp, the first admission only can be read ( i ) ; 
so if two separate affidavits be written on the same paper (j), A lease con- 
taining several distinct demises at distinct rents, must be stamped accord- 
ing to the aggregate of the stamps required for the several demises (A). 

If different matters (/) wholly unconnected be written on the same parch- 
ment or paper, they may, it seems, be considered as distinct and detached 
instruments with reference to stamp-duties ; but if the two part 9 qualify 
each other, such a stamp as will cover both is requisite (wi). Where a pro- 


( 2 ) HxjHtrte White, 3 Deacon fit Chittv. 
300. * ’ 

(«) Johnson v. Gibbs, 2 Chitt. 103. 

(b) Cute v. Parkin*, 12 East, 471. 

(c) Robinson Tourny , 1 M. & S.218. 
Sawtell v. Loudon, 5 Taunt. 350 : supra, 
800. F ’ 

(d) Schuman v. Weatherhead , 1 East, 
i>37. But see Heme v. Hale , 3 Esp. 0. 
237. An annuity deed and memorial re- 
quire but one stamp, Cooke v. Jones, 16 
East, 237. 

(«•) Robson v. Hall , Peake’s 0. 127. So 
where alter the agreement was complete 
aud stomped, the parties made an ultexa- 
tiou by an indorsement upon the buck of 
the agreement, lived v. Deere, 2 C. & P. 
024 ; 7 B. & C. 201. 

(/) Ryrom v. Thomson, 3 I*. & D. 71. 


(g) Waddington v. Francis, 6 Esp. C. 
182. 

{h) Anon. 3 Taunt. 400. J2. v. Carlile, 
1 Chitty, 461. 

(i) Gilby v. Lockyer, Doug. 217. JR. v. 
Reeks, 2 Ld. Ray. 144G ; 12 East, 8. Perry 
v. Bourchicr, 4 Camp. 80. Waddington v. 
Francis, 6 Esp. C. 182. Cbitty on St. tit. 
Stamps, 0G1. 006. And if several things 
requiring several stamps be written on the 
same paper, with only one stamp, they can- 
not be made available by annexing dis- 
tinct stamps on separate papers. Lord 
Bay. 1445 ; 2 Str. 716. 

(j) 1 Chitty, 462, n. 

(k) Booze v. Jackson, 3 B. & B. 186; 
13 East, 241. 

(/) Vide supra, 1048. 

(m) Carder v. Drakeford, 3 Taunt. 382. 
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missory note was given without a stamp, and the maker indorsed upon it a Whero one 
memorandum that he had paid a certain sum for interest, it was held that 
the memorandum might be read as an admission that a principal sum was ^ matters, 
due which would yield so much interest (n). Where the same paper contains 
several different contracts by different persons relating to different things, 
and bears but one stamp, the contract may be read to which the stamp is 
applicable, if such application can properly be made. In general the stamp 
will be considered as applicable to the contract by the party who first 
executed the instrument (o). 

An agreement by several subscribers to a common fund (p), or of refer- Single 
ence by several underwriters ( q ) of a policy, or an assignment of the prize- ^hcn^uf- 
money of several seamen on board a privateer payable out of the same ficient. 
fund, requires but one stamp (r). 

Where A. wrote a letter to B ., containing the terms of an agreement, to 
which B. became party by signing his name at the bottom of the letter, and 
C. became guarantee for A. to B. by an indorsement on the other side of 
the paper, it was held that one stamp was sufficient, the whole constituting 
one transaction (s). 

So, if an agreement refer to another document, and the two form in fact 
but one agreement (tf). 

Where an apprentice was bound by indenture to serve A. B . for the first 
fouT years, and his father for the last three, it was held that one stamp only 
was necessary (u). 

So where A. as principal, and I?, as surety, were jointly and severally 
bound to pay to the creditors of C. 14 s. in the pound on account of their 
debts, and by the same b'»ud B. was bound to indemnify A . against all 
loss (#). 

Where two parts of an agreement are signed by both plaintiff and defen- 
dant, and the plaintiff proves that one of those parts, properly stamped, is 
in the possession of the defendant, who has had notice to produce it, but 
does not produce it, the plaintiff may prove the agreement by means of the 
unstamped part in his own possession (y). 


Supra , 1040. Grey v. Smith , 1 Camp. 387. 
Heron v. Granger , 5 Esp. C. 269. Ames 
v. Hill, 2 B. & P. 150. Where the pri- 
mary object of an agreement is the sale of 
a ship, the introduction of other matter 
connected with the sale, or an agreement 
to cause the ship to be chartered, does not 
render another stamp necessary. Tooke 
v. Meeting, ] Danson & Loyd, 35. 

(n) Manley v. Peel, 5 Esp. 0. 121. 

(o) Doe v. Day, 13 East, 241. Pmoell 
v. Edwards, 12 East, 6. Perry v. Bour- 
ehier, 4 Cowp. 80. But see below, 1055. 

(p) Davis v. Williams, 18 East, 232. 
See Bowen v. Ashley, 1 N. R. 274. Cook 
v. Jones, 15 East, 237. Allen v. Morrison, 
8 B. & C. 565 : where it was held that a 
power of attorney executed by the mem- 
bers of a club of mutual insurance, autho- 
rizing particular persons to sign the club 
policies, required but one stamp. And see 
Steady. Liddiard, 1 Bing. 196. Boaze 
v. Jackson, 3 B. & B. 185. Allen v. 
Morrison, 8 B. & C. 565. Qu. Whether 
a release to two witnesses with one stamp 
only is good. Spicer y. Burgess , l C. M. 


& R. 129. Where a party released one 
witness, and on its appearing on the trial 
that the release of another witness would 
be necessary, the name was introduced 
and executed by the party before delivery 
to cither, a fresh stamp was held to be 
unnecessary, j lb. 

(q) Goodson v. Forbes , 6 Taunt. 171. 

(r) Bakery. Jardine 9 13 East, 235, n. 
Vide supra , 1037. 

(s) Stead v. Liddiard, 1 Bing. 196. 

(0 Peate v. Dickon, 1C.M.& II. 422. 

(tt) B. v. Louth, 8 B. & C. 247. 

(a?) Annandale v. Pattison, 9 B. & C. 
919, Where three parties, in consideration 
of plaintiff discharging a debt of a third 
party, severally undertook to indemnify to 
the extent of — l. each, and in the mean- 
time severally to execute bills for such 
respective sums, held that one stamp to 
the instrument was sufficient. Ramsbot- 
tom v. Davis, 7 Dowl. 173 ; and 4 Mees. 
& W. 584. 

(y) Waller v. Hortfall, 1 Camp. 601. 
Garnout v. Swift, 1 Taunt 607, u. 
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4. By the 65 Geo. 3, c. 184, s. 10, all instruments upon which stamps shall 
have been used of an improper denomination or rate of duty, but of equal or 
greater value in the whole, with or than the regular stamps, shall be deemed 
valid and effectual in law, except in cases where the stamp used on such 
instruments shall have been specially appropriated to any other instrument, 
by having its name on the face thereof (z). 

Where a latter agreement incorporates a former one by reference, the 
amount of stamp is regulated by the number of words in the latter agree- 
ment, not including the former one (a). 

By the stnt. 1 & 2 Viet. c. 85, stumps denoting the duties payable on deeds, 
&c. iti either part of the United Kingdom are permitted to be used in the 
other. 

6. An objection to the want of a stamp must be taken at the trial (ft), 
before the instrument is read, and the party objecting ought to be prepared 
with the statute which requires the stamp, and to sustain his objection by 
collateral proof, where it is necessary (e). If the defect appear collaterally, 
the objection cannot be removed by the contents of the instrument itself. 
Tims, where it appears that 12 1. lias been paid to the master as a premium 
with an apprentice, a recital in the deed itself is not admissible to show 
that the premium was payable out of a public charitable fund ( d ). But it 
seems that it would be otherwise if the objection should appear from the 
instrument alone (>). 

After consent to a Judge's order for the admission of an original instru- 


( 2 ) See Robinson v. Dry borough, 6 T. It. 
317, where it was held that articles of 
agreement under seal could not he re- 
ceived in evidence, being stamped with an 
agreement-stamp of the same value, hut 
dlifcrently formed. 8ce also Manning v. 
Liriv , Bay ley on Bills, 37 j and Farr v. 
Price, 1 Hast, 55, where it was held that 
a promissory note made after the passing 
of the stat. 37 G. 3, c. 00, but stamped 
with u stamp of the value of 0 d. instead 
of 8 d., could not be received in evidence. 
See also Chamberlain v. Porter , 1 N. U. 
30. The stut. 37 G. 8, c. 130, enacted, 
that bills and notes subsequently made, 
and fltunqied with an improper stamp, but 
of equal or greater value than the stamp 
required, might be stamped by the com- 
missioners on payment of the duty and a 
penalty. In Taylor v. Hague , 2 East, 
414, where the proper stamp on a promis- 
sory note was 1 s. 0 d. applicable to three 
different funds, and a stamp of 2 s. value 
was imposed, payable to the same funds in 
larger proportions, it was held that the 
stamp was sufficient. And see Aichetm 
v. Sharland, l Esp. C. 292. Where five 
guineas was agreed to be given as an ap- 
prentice fee, and that sum was inserted in 
the Indenture, and the duty paid according 
to the stat. 8 Anne, c. 9, it was held to be 
sufficient, although, in fact, four guineas 
only were paid ; for the full sum received, 
given, icc. was inserted, and the duty paid 
for it, and the stamp was of the sa me de- 
scription, and the duty appropriated to the 
samo fund, as if four guineas only had been 


paid. R. v. Keymham , 5 East, 309. And 
sec R. v. Inhabitants of Qnainton , 2 M. 
& S. 338. Where a deed was produced, 
properly Btamped according to the stat. 
48 Geo. 3, c. 149, it was held to be admis- 
sible in evidence, although not stamped 
with a stamp of less value, such as was 
requisite at the time when the deed was 
executed. Doe d. Dyke v. Whittinyham, 
4 Taunt. 20. 

(a) A ttwood v. Small, 7 B. & C. 300. 
But where an agreement, and a writing 
descritod as annexed to it, contains more 
than 1 ,080 words, a 35 s. stamp is required, 
although the writing was in fact annexed 
after the execution of the agreement. 
Veal v. Nwholls , 1 Mo. & R. 248. And 
sec Linly v. Clarkson , 1 C. & M. 437. 

(ft) A plea to an action on a bill that it 
was not duly stamped, was held ill on special 
demurrer. Howard v. Smith , 4 Bing. 
N. C. 084; and 0 Sc. 438. 

(c) Waddinyton v. Francis , 5 Esp. C. 
182. Lord Dudley and Ward v. Robins, 
3 C. & P. 26. If it be objected that the 
stamp is sufficient to cover the quantity of 
words contained in an agreement, proof 
should he given by a witness who has 
counted the counterpart Rowring v. 
Stevens, 2 C. & P. 337. The Judge iu 
that case directed the officer of the court 
to count the original, and refused to coll 
another cause, to give time to have the 
instrument properly stamped. Ibid. 

(d) R- v. Skqffington, 3 B. & A. 382. 

(e) Ibid. And see the opinion of Hol- 
royd, J. in that case. 
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ment or a counterpart of a deed, an objection cannot be taken to the insuffi- 
ciency of the stamp ( f ). The refusal by a party to produce an instrument, 
to enable the other party to get it stamped, does not exclude the latter from 
objecting to the want of a proper stamp (g). 

It is sufficient if the instrument bear a proper stamp when it is produced 
upon the trial, although it was not stamped when it was executed, or when 
it was produced, on a former occasion ( h ) ; and the adversary cannot show 
that the instrument was not stamped when made (/), unless the commis- 
sioners are expressly prohibited from subsequently affixing a stamp (A). 
And in such case an inquiry as to the time of stamping is admissible (/). 

Where the instrument has been stamped, on payment of a penalty it is 
admissible, although the commissioners* receipt has been erased ; and it is 
unnecessary to prove the receipt (ni). 

The instrument itself must bear the stamp; it is not sufficient to produce 
another piece of parchment or paper with the stamp annexed to it (n). 

Where the instrument contains several demises to several tenants, with 
but one stamp, it is a matter of circumstantial evidenc e to show to which of 
the demises the stamp is applicable («). 

6. Previous to the admission of secondary evidence to prove tlie contents 
of a deed or other instrument which has been lost or destroyed, evidence is 
necessary to show that it was properly stamped (p). Hut the fact that it 
was so stamped may be presumed from circumstances. Where an apprentice 


(/) Doe v. Smithy 2 Mo. & R. 7. 

(ff) Gardiner v. Childs, 8 C. & P. 347. 

(h) It. v. The Bishop of Chester , Str. 
624. "Rogers v. James, 7 Taunt. i47 ; 

2 Marsh. 425. Even where a motion has 
been made on the express ground that the 
stamp is insufficient. Burton v. Kirkby, 
7 Taunt. 174. With some exceptions, as 
in the cases of lulls, notes, receipts, and 
policies, instruments unstamped or impro- 
perly stamped may be properly stumped 
on paymeut of the proper duty and 5/. 
penalty. See the stat. 37 0.3, c. 136; 
44 G. 3, c. 98 ; 48 G. 3, e. 14, s. 2. The 
Court will enlarge a rule to show cause for 
the purpose of procuring the instrument to 
lie properly stamped. Doe v. Roe , 5 B. & 
A. 708; Str. 624; Chitty on the Stat. 
939. So in Equity. Huddlestone v. Bris- 
coe, 1 1 Ves. 595 ; 9 Ves. 231. 291. With 
respect to the effect of a stamp, the Court 
will inquire as to the time when a period 
is limited by a statute. R. v. Preston, 
5 B. & Ad. 1028. R. v. Tomlinson , 

3 Dowl. P. C. 49. 

(£) Wright v. Riley , Peake’s C. 173 ; 
and see R. y. The Bishop (ff Chester , 
Stra. 624. The statutes do not avoid 
deeds which are not properly stamped, 
but prevent them from being read in evi- 
dence whilst unstamped, and subject the 
parties to penalties. Ibid. See 8 Mod. 
364. 

W As in the case of a policy of in- 
surance under the statute 35 Geo. 3, c. 63, 
8. 14. 16. Roderick v. Howl, 3 Camp. 1 03. 
Rapp v. Allnuit, cited 3 Camp. 100, n. 
Or an indenture of apprenticeship under 


the stat. 8 Ann. c. 9. R. v. Chipping 
Norton , 5 B. & A. 412. And 31 Geo. 3, 
c. 25, s. 1 9, as to bills of exchange, &c. 

(/) Green v. Davies, 4 B. & C. 235. 
Butts v. Swann, 2 B. & B. 78. And an 
indorsement on the instrument, showing 
that tile stamp had been affixed after the 
making of it, is evidence of the fact against 
the party producing it. Ib. An order for 
the payment of money out of a particular 
fund, cannot lie made available by a sub- 
sequent stamping of the order by the com- 
missioners. Butts v. Swann, 2 B, & B. 
78; 1 B. &A. 36. 

(in) Apothecaries' Company v. Ferny- 
hough, 2 C. & P. 438. 

(w) Str. 617; Ld. Ray. 1445. 

(o) Doe d. Cojtley v. Day, 13 East, 241. 
So where the captain and crew pre rc re- 
leased, and the captain’s name stood first, 
and the instrument bore but a single stamp, 
and the release was first tendered to him, 
it was held that lie was competent. Perry 
v. Bourchier , 4 Camp. 80. 

( p ) Supra, Vol. I. But if it appear that 
the instrument was not stamped, evidence 
of its contents is inadmissible, even for the 
purpose of proving the value of the land 
which was the subject of the agreement. 
R. v. Castlenwrton , 3 B. & A. 588. Even 
although it bus been destroyed by the 
wrongful act of the party who takes the 
objection. Rippiner v. Wright, 2 B. & A. 
478. An instrument, though it come out 
of the possession of the adversary, cannot 
be read unless it be properly stamped. 
Doe d. St. John v. Here, 2 Esp. C, 724. 
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had regularly served under an indenture executed thirty years ago, and the 
parish in which the apprentice was settled under that indenture had relieved 
him for the last twelve years, it was held that the sessions had rightly pre- 
sumed that the indenture was stamped, although it was proved on the other 
side by the deputy-registrar and comptroller of the apprentice duties, that 
it did not appear that any such indenture had been stamped or enrolled (y); 
for the presumption of law is omnia rith esse acta ; and against the negative 
evidence, the justices below might reasonably set the possibility of an 
irregularity in the returns made to the office. And where a party refuses 
to produce an agreement after notice given, it will be presumed, as against 
him, that it is properly stamped until the contrary appear (r). 

7. Where a stamp is necessary, an unstamped instrument cannot be read 
in evidence for the purpose of giving to it any legal operation (s); neither 
can its place be supplied by parol evidence. Thus, a bill of sale unstamped 
cannot be received in evidence, neither can the vendee resort to parol evi- 
dence (t). And it makes no difference that the agreement is functus officio . 
Thus an agreement to assign an apprentice cannot without a stamp be re- 
ceived as evidence in a settlement case, after the expiration of the appren- 
ticeship (u). And it made no difference whether the instrument be framed 
in pursuance of an agreement, or the parties agree expressly or impliedly to 
he bound by the terms of an existing instrument (u). 

A note given ns an apprentice fee cannot be enforced, the indentures of 
apprenticeship being void for want of a proper stamp ; although the master 
has, in fact, maintained the apprentice for a time (r). Where a creditor is 
paid by an unstamped draft, he may recover on his original demand, al- 
though he has neglected to present the draft for payment (y). 


.* 

( q ) if. v. Long Buckhy , 7 East, 45. 
And see R. v. East Knoylc, 4 Burn, 441 ; 
llurr. 8. C. 161. if. v. Badby , 1 Const, 
400. 

(r) Crisp v. Anderson, 1 Starkio.’s C. 
35. 

(s) By the provision of the stat. 0 & 10 
W. 3, c. 25, s. 50, which enacts, inter alia, 
that no Such record, deed, instrument, or 
writing, shall be pleaded or given in evi- 
dence in any court, or admitted in any 
court to tie good, useful or available in law 
or equity, until the vellum, parchment, or 
paper on which such deed, instrument, or 
writing^hall he written or made, shall he 
marked or stumped with a lawful mark or 
stamp. These provisions have been con- 
tinued by tlie subsequent 'Acts : sec 37 
G. 3, c. 136, s. 2. 3 Taunt. 116 ; and see 
tiie statutes 23 G. 3, c. 40, s. 14 ; ib. c. 
50, s. 14 ; 35 G. 3, c. 55, s. 10 ; 37 G. 3, 
c. 10, s. 3. By the flat. 37 G. 3, c. 10, s. 3, 
no indenture, lease, bond, or other deed shall 
be pleaded, or be good, useful, or available 
in any manner whatever, unless the same be 
stamped as required by that Act. See also 
the stat. 55 G. 3, c. 184, s. 8, which re- 
enacts the provisions of former Stamp Acts. 
See Green v. Davies, 4B.&C. 235. Wright 
v. Riley , Peake's G. 173. Service under 
indentures of apprenticeship not stamped 
gives no settlement. if. v. JEdgworth, 3 
T. R. 353. And see Hunt v, Stevens, 3 


Taunt. 116. The payment of money into 
court admits the validity of the Instrument. 
Israel v. Benjamin, 3 Camp. 40 ; supra, 
828. The want of a stamp does not avoid 
a sale of a ship by a bill of sale. Robinson 
v. Macdonnell , 5M.&B. 228. The sta- 
tute 48 G. 3, c. 129, s. 22, directs that on 
the sale of any interest in lands or other 
property, real or personal, the true consi- 
deration shall be set forth under a penalty ; 
tlie omission does not avoid the deed ; per 
Abbott, C. J. Doe v. Hodgson, Sitt. 
after Easter 1823. Vide supra, tit. Lb ask. 

(t) Per Lord Kenyon, Rolleston v. Hib- 
bert, 3 T. H. 406. And see Brewer v. 
Paltner, supra, 67 ; 3 Esp. C. 213. P. 0. 
in White v. Wilson , 2 B. k P. 116. 

(u) R. v. Inhabitants of St Paul, Bed- 
ford, 6 T. R. 452. 

(») Turner v. Power , 7 B. & C. 625. 
Brant v. Brown, 3 B. k C. 665. Wal- 
lis v. Brown, 4 A. & E. 877. if. v. Cas - 
tlemorton, 3 B. & A. 588. Rippiner v. 
Wright, 2 B. & Aid. 478, supra, 56. 

{s^ Jackson y. Warwick , 7 T. R. 121. 
if. v. Chipping Norton, 5 B. & A. 412. 
Where the plaintiff declared In assumpsit 
for meat, drink, Ac. supplied to the defend- 
ant's apprentice, and it appeared that the 
indentures were void for want of a stamp, 
the plaintiff was nonsuited. Aldridge v. 
ISwen, 3 Esp. 188 $ cor. Lord Kenyon. 

(y) Wilson v. Vysur, 4 Taunt 288 
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'' The giving a bill of exchange or note without stamp, or improperly 
stamped, in discharge of a debt, will not preclude the creditor from proving 
his original debt (z). Such a bill is no payment, although the parties would 
have paid it if presented in due time (a). 

The same rule applies where tho original document is in the adversary's 
possession (ft), and in that case it is not sufficient to produce a copy properly 
stamped. Where a schoolmaster sought to recover on the ground of a re- 
moval of a scholar without notice, contrary to the terms of a printed pro- 
spectus delivered to the defendant, it was held, that the identical copy so 
delivered must he produced duly stamped. It has been seen that parol evi- 
dence is inadmissible, although the instrument has been lost (r), or even 
destroyed by the party who objects to the want of a stamp (r/); yet in such 
a case, or where the adverse party refuses to produce the instrument, it 
seems that it will he presumed to have been properly stamped until the con- 
trary appear (c). But if the adversary produce the instrument upon notice, 
it cannot he read unless it he properly stamped {/)• 

If a plaintiff establish a prhnfi facie case of contract by oral or cir- 
cumstantial evidence, without its appearing that any written contract was 
made, the defendant cannot defeat the claim by means of an unstamped 
written contract (//). But if it appear, by the plaintiff's own showing, or 
cross-examination of his witnesses, that an original agreement, written or 
oral, has been superseded by a written one, it must he produced, properly 
stamped (ft). 

Where an instrument had been improperly stamped under the advice of 


supra , 307- Wilson v. Kenne ?//, 1 Esp. 
C. 243. Farr v. Price , 1 East, 58. Sin- 
gleton v. Barrett , 2 C. & J. 308. Candy 
v. Marriott , 1 B. & Ad. 000. 2'yte v. 
Jones, 1 East, 58, n. And see, Puchford 
v. Maxwell, 6 T. R. 52. litres \. Jlodg - 
son, 7 T. R. 241. White v. Wilson, 2 B. 
& P. 118. Where a draft is edven in pay- 
ment of a demand before the time of credit 
is expired, payable at the expiration of 
tiie credit, the creditor cannot sue on the 
original debt until the expiration of the 
credit. Swears v. Wells, 1 Esp. C. 317. 
So an unstamped receipt having been 
given, the debtor may prove tho fact of 
payment by oral evidence. Rambert, v. 
Cohen , 4 Esp. C. 213; and see Parol 
Ey iden ck. The Court will not cn tertaiu an 
objection founded on the want of a proper 
stamp to an instrument which it is not ne- 
cessary to produce in evidence. Thynne 
v. Protheroe , 2 M. & S. 553, and per Lord 
Eldon, in Huddleston v. Briscoe , 11 Ves. 
596. A party who executes the counter- 
part of a deed properly stamped cannot 
object that the original is not properly 
stamped. Paul v. Mechc, 2 Y. 110.' 
(z) Brown v. Watts, 1 Taunt. 553. 

(a) Wihon v. Vysar , 4 Taunt. 228. 

(ft) WUliums v. Stoughton , 2 Starkie's 
C* 292 ; cor. Lord Ellenborough, C. J. 

(c) R. v. Castlemorton, 3 B. & A. 588 ; 
supra , 1055. 

W Rippiner v. Wright, 2 B. & A. 
VOL. II. 


(«f) Crisp v. A ndurson , 1 Starkie's C. 35. 

( /’) Doe d. St. John v. IlorSf 2 Esp. 
C. 724. 

(g) Reed v. Deere, 7B.&C. 260. R. v. 
Puds ton', 4 B. & Ad. 208. Fielder v. Ray, 
6 Bing. 33271 Supra, tit. Assumpsit. The 
defendant cannot, it seems, fpr this purpose, 
insist on reading an unsftinped agree- 
ment written on the paper which contains 
the contract on which the plnintiff sues. It 
appeared in *an action against an ucccptor, 
that on the bill becoming due, his name 
had been erased, and another bill had been 
drawn on the hack of the first, and it w as 
held that the latter being unstamped could 
not be read to the jury as evidence to show 
that the original had been t cancelled. 
Sweeting v. liaise, 9 B. & C. 365. 

(h) The plaintiff declared on two agree- 
ments, the latter had been substituted for 
the former continuing variations ; the first 
was stamped, the latter not : it was held 
that the plaintiff coq|d not recover on either. 
Reed v. Deere, 7 B. Sc C. 261. Where 
the terms of an agreement were incorpo- 
rated in a promissory note, duly stamped, 
and the note was altered by consent, so as 
to require a fresh stamp, the note was still 
held to be admissible to prove the terms of 
the contract. Sutton v. Toomer, 7 B. 

C. 416. In this cast? it is observable that 
the agreement itself remained unaltered, 
and the written evidence to prove it was 
in relation to that agreement properly 
stamped. 
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officers of the Stamp-office, the Court set aside the nonsuit on payment of 
costs as between attorney afid client (*). 

A memorandum in the form of a promissory note is inadmissible for the 
purpose of taking a case out of the Statute of Limitation?, Anless it be 
stamped (k). % 

8. But an unstamped instrument, although inadmissible where a stamp is 
requisite to give effect to the instrument, may yet be receivable in evidence 
for collateral purposes (/). Thus, upon an indictment for the forgery of the 
instrument, it is always receivable in evidence, though unstamped (m). So 
an unstamped cheque is admissible for the purpose of identifying property 
stolen, on an indictment for larciny («). But on an indictment for a con- 
spiracy to cheat and defraud “ the just and lawful creditors ” of a party, an 
agreement entered into by the party is admissible in evidence to show the 
fraud intended, or other crime, although not stamped (o). And where the 
defence in an action on a note for money lent, was that the loaq, was usurious, 
it was held that a memorandum of agreement as to the terms might be given 
in evidence without a stamp ( p ). In some instances it has been held that 
an unstamped instrument cannot be read in a criminal case as evidence for 
the purpose for which it. was intended. Thus, on an indictment for setting 
fire to a house with intent to defraud an insurer, an unstamped policy is not 
admissible in evidence to prove the contract of insurance (g). And upon an 
indictment against a clerk for embezzling his master's money, it has been 
held that an unstamped receipt, given by the servant to the debtor who paid 
him the money was not evidence, against the prisoner (r). 

And even in a civil action, an agreement, although unstamped, is admiV 
sible for the collateral purpose of proving usury (#). So, an illegal and un- 
stfiinpdtl policy may be read in evidence to prove the effecting of a lottery 
insurance (f):* And in an action against a candidate at an election for 
bribery, an unstamped paper, purporting to be a promissory note, which 
had been given by the voter as a cloak for the bribe, is evidence to prove 
the fact of payment (n), or to confirm the testimony of a witness (or). But 
an unstamped agreement for letting a tenement is not evidence in a settle- 
ment case to prove the value, for that is the essence of the contract (y). 


(t) Clayton v. Burtmshaw, 5 B. & C. 
41. It. v. Chipping Norton , 5 B. & A. 
412. 

(A) Jones v. Ryder, 4 M . k IV. 32, 
although |he stat.0. G. 4,c. 14, s. 8, ex- 
empts memorandums made for that pur - 

(7) The Court may inspect tft unstamped 
writing in order t? ascertain whether its 
contents be such as to exclude parol evi- 
dence. R. v. Pendleton, 15 East, 449 ; or 
to require a stamp, or Afferent stamp. Ityt 
an unstamped instrument cannot be read 
as evidence to the jury of the contract on 
which the party sues. Jardine v. Payne , 
1 B. & Ad. 070. 

(m) R. v. Hawkmoood, I icach, 295; 
East’s P. C. 965. R . v. Morton , ibid. 

R • v. Reculist , ibid. 956. R, v. Davis, 
ibid, and supra , tit. Forgery ; Starkie’s 
Crim. Pi. 110. R. v. Hawkesworth , 1 T. R. 
t ^80. So trover lies for an unstamped in- 
strument Scott v. Jones , 4 Taunt. 865. 
In W'Aifwdfv. Dimsdah , Peake’s C. 107, 


Lord Kenyon is represented to have said 
that an unstamped agreement was not ad- 
missible in evidence for any purpose what- 
soever ; the instrument was offered there to 
show an intention on the part of a trader 
to defraud his creditors by a fraudulent 
agreement with his children in order to 
prove an act of bankruptcy. 

(n) R. v. Pooley , 3 B. & P. 311 ; Buss. 
k By. C. C. L. 31. 

(o) R. v. Fowls, 4 C. & P. 593. 

(p) Nash v. Duncofnbe, 2 M. & M. 104. 

(q) R. v. Gilson , 1 Taunt. 95 ; supra, 
51. 

(r) Ber Bayley, J. Lancaster Snm. Ass. 
1821. So in the ease of a fraudulent con- 
veyance, supra, 138. 

(«) So ruled by Abbott, L.C. J., Guild. 
Sitt. after Mich. 1822. Nash y, Dun- 
combe, 1 M.&R, 104. 

It) Holland v. Dnffin, Peake’s C. 58. 

(m) Dover v. Mestaer, 5 Esp. C. 93. 

(*) ibid. 

(y) R . v. Castlemorton , 3 B, k A. 588. 
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In an action for money lent, the defendant wa 9 permitted to giv6 a pro- Collateral 
missory note in evidence, although unstamped, given by him to the plaintiff, P lir P 0SLa * 
to prove that the latter had fraudulently procured him to write it when he 
was in a state of intoxication (z). 

An unstamped receipt may be used by a witness who saw the money paid, 
to refresh his memory (a). Ari unstamped contract containing directions to 
an agent, is evidence to prove those directions (/»). And although an instru- 
ment be inadmissible in evidence for want of a stamp, yet the Court may 
look at it for collateral purposes, and to see how far it affects the reception 
of other evidence. If an unstamped contract relate to the sale and delivery 
of goods, and a contract be proved by parol only, the Court will look at the 
instrument to see whether it applies to the goods then sought to he re- 
covered upon(c). So, justices at sessions may look at an unstamped agree- 
ment relating to an expired hiring and service, to see when it ceased to 
operate, in order to guide them in receiving or rejecting parol evidence to 
prove a subsequent luring and service ( d ). 

Hut an unstamped bill of exchange, though written on the hack of a 
stamped bill, is not admissible as evidence to the jury that the stamped hill 
1ms been cancelled by the consent of the parties (c). 


STATUTE. 

As to the proof of a private Act, see Vol. 1. tit. Statute. As to the dis- 
tinctions between public and private Acts, see Com. Dig. tit. Parliament , 

to. 7 (/). 

By the stat. 33 Geo. 3, c. i3, the clerks of the Parliaments shall indorse on 
every Act the day on which it receives the royal assent, and such indorse- 
ment shall he taken to he part of the Act,, and to be the date of its com- 


mencement where no other shall he 
preamble on the construction (h) of 

(z) Gregory v. Frazer , 3 Camp. 454. 
In an action to recover the price of goods 
obtained by a third party from the plain- 
tiff, an unstamped instrument which had 
been made use of in the transaction was 
received as evidence, and it was held to be 
immaterial whether the fraud was commit- 
ted by a party to the trust or by a third 
person. Keable v. Payne , 3 Nev. & P. 531 . 

(a) Rambert v. Cohen , 4 Esp. C. 213. 
Jamb v. Lindsay , 1 East, 400. Maugham 
v. Hubbard, 8 B. & C. 14. Though a 
witness (a bankrupt), in an action against 
his assignees, has no recollection of the 
fact of 20 1, having been paid to him, ex- 
cept from an entry in the books of the 
plaintiff signed by him, but on seeing the 
hooks, says that he has no doubt of having 
received the money, this is evident of the 
fact. K. B. Easter T. 1828. 

(b) Hedge’s Case, 28 Howell’s St. Tr. 
1344. 

(c) Per Bayloy, J. 15 East, 455. 

(rf) R. v. Inhabitants of Pendleton , 15 
East, 449. 

(e) Sweeting v. Halse, 9 B. & C. 305. 


produced (g). As to the effect of the 
a statute, see Crespigny v. Williams, 
* 

( f ) Acts procured by public companies 
are to be considered in the light of contracts 
made by the Legislature on the behalf of 
every person interested in anything tcfcbe 
done under them ; per Lord Eldon, in 
Blakemore v. Glamorganshire Canal Co ., 

1 Mylne & Keene, 102. 

(g) Although an offence be committed 
previous to the repeal of a penal statute, 
judgment cannot be given after the repeal. 
It. v. APKmizie, R. & R. 429 ; and see 
Phillips v. Hop wood ,10 B. & C. 39. A 
repealed statute is to considered as if it 
had never existed. It is clear, however, 
that it enures to justify all that is done 
acflbrding to it whilst it was in force. 

(h) The general must yield to the par- 
ticular intent, per Best, J. Create v. 

, 5 Bing. Barham's Case , 8 Rep. 

118 b. ; and see Dwarris on the Sta- 
tutes. A case within the meaning of a 
statute, when to be deemed included to be 
within its general words, see the obser- 
vations of Holroyd, J. in Doe v. Waterton, 

2 B. & A. 149. 
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4 T. It.'flfW ; Hoc. Alt. Statute , 1. Statutes, when permissive, when compul- 
sory Crisp v. Huubunj , K Bing. 3114. The effect of variance in the descrip- 
tion of, ft. v. /f/V/w, 1 Ad. & Ell. 327. 
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In an action by a surety against n principal for money paid on account of 
the latter, the plaintiff must, prove the original obligation by proof of the 
bond, agreement, or other instrument by which he became surety. And un- 
less the fact, appear from the instrument itself as executed by the defend- 
ant, proof must he given that the plaintiff became a party at the instance 
of the defendant in the character of surety. In the next place he must 
prove, that he was called upon to pay the money, and that he paid it after 
notice given to tin* defendant, or that, the latter has refused to pay the 
money. If lie has been compelled to pay by legal process (//.), it should las 
proved in the usual way; and it the money has been levied by execution, 
a copy of the judgment and writ, should he proved. The surety cannot sup- 
port. the action for money paid if he lias merely given a security for pay- 
ment (/). No ntiisl prove actual payment by the testimony of the agent, 
who paid it, or the party who received it(w). The mere acknowledgment 
by the hitter that he has received the money will not he suflieient, (w). 

One who has been bail for the defendant may recover the expenses to 
which he Jims been put in taking him, as money paid to Ids use; but a surety 
cannot recover the costs of a suit brought by an agent, against himself to 
recover those expenses, which suit he has unnecessarily defended (o). 

A surety in an action against, a co-surety, must, in like manner prove their 
obligation as co-sureties ( ;#), his application to the defendant to pay Ids 
share and the payment by himself. It lias been held that the record of the 
judgment against, several co-defendants in assumpsit will he evidence for one 


(#') An execut or stands in the sit uation of 
n surety for the payment, of legacy duty by a 
legatee. Jinks v. Freeman, 2 11. & It. Mill , 
As to the const ruction of instruments hind- 
iug parties as sureties, see above, tit. (it A- 
RANTKK. M'here a bond wn| given to 
commissioners of sewers for //., u collector 
who had acted in the sumo office under 
a oomimiiission which had expired, and 
had received various sums muter that com- 
mission which had not been accounted 
for, the language of the bond being “ to 
receive all rates, and to render an account 
to the said coimni|poriors for the time being 
of all money air cad it received or to be 
thereafter received by virtue of any rate ;** 
held, that it was a breach in not accost- 
ing for the rates received by him under 
assessments made by the commissioners 
uuder the former commission. Sautnlrrs 
v. Taylor, \) 11. & (’. 35. 

{ ti ) An allegation of the payment of 
money recovered is satisfied hv evidence of 
the payment, and production of the posted* 
no judgment having Ihmmi entered up. H ar- 
my v. U>c<hhau\ i) Price. 356. 

(/) Taylor v. Hin/tn*, 3 East, 160 ; 
supra, tit. Assi Mia-ii, 


(/«) An accommodation acceptor may 
recover against a drawer for whom he has 
accepted a hill, and compelled to pay the 
amount, on the count for money paid. 
Venderlvyden v. Jkiibn, 3 Wils. 526. An 
accommodation acceptor of hills proved by 
the holders cannot by payment or other- 
wise have the benefit, of further proof. 

1 (ihk J • 2*24. 

(a) Dunn v. AVer, Holt’s C. 330 ; where, 
in an action by one co-surety against, an- 
other, tin* evidence of the principal to 
prove that one of the creditors had ad- 
mitted payment of the debt was rejected 
by Park, J. ; and the Court of C. II., after 
a verdict for the plaintiff, refused a rule 
nisi for a new trial. Supra, 260 ; infra, 
1(M 13. 

(a) Fisher v. Fallows , 5 Ksp. C. 171. 
Neither, as it seems, can lit* recover from 
the principal the costs of defending the 
suit by the. creditor against himself. 

(p) See as to the obligation to •contri- 
bute where the sureties are bound by sepa- 
rate instruments, May hew v. Crkhett , 

2 Swanst 185; infra , 1062 (</). 
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upon whom the whole of the damages has been levied, to obtain contribu- 
tion from the rest ( q ). 

If two co-sureties join in sucli action, cither against the principal or 
against a third co-surety, it will be incumbent on them to prove that they 
paid the money out of a joint fund ; for if eacdi pays money out of his own 
private funds, they cannot maintain a joint action (r). A co-surety cannot 
charge another with the moiety of the costs of an action defended without 
the others’ consent (s). 

In an action by 011 c assignee under a commissi on of bankrupt, who has 
been compelled to pay the charges of the messenger under the commission, 
against another assignee, it is not necessary to prove that the defendant 
has in his hands any finals from the bankrupt’s estate (t). 

By the statute 6 (loo. 4, e. 10, s. 02 (z«), where, at the time of issuing 
the commission (*r), any person shall be surety (//), or liable for any 


Action 
against a 
co-surety. 


Surety for 
a bankrupt. 


(gf Supra, 75; 2 N. R. 871. 

(;/•) Osborne v. Harper , 5 Hast, 225, 
where, after a dissolution of partnership, 
one of throe partners drew a hill in the 
name of the firm, which the other two were 
obliged to pay ; and a joint net-ion by them 
against the former was held to he. main- 
tainable, beca use they had jointly borrowed 
money to pay the hill, and had given their 
joint note for it.. Where two sureties have 
been compelled to pay money for their 
principal, each should bring a separate 
action against the principal for the money 
which he has personally paid {Sir and v. 
Boulcot , 3 B. & P. 285) ; or against each 
of the other sureties for contribution. 
CoiecJ v. Edwards, 2 11. & P. 268. A 
B., C. and A)., being joint-owners of one 
ship, and E. the owner of another, a prize 
was taken and condemn' d, and by agree- 
ment; shared between them. .Sentence of 


condemnation heing afterwards reversed, 
A. and li. paid the wlr.de amount, C. and 
D. having become bankrupts. It was held 
that A . and B. could not sue E. for a moiety ; 
for either the money was paid on the part- 
nership account, in which ease all ought to 
have joined, or on the separate account of 
each, in which case each should have sued 
separately. Graham v. Robertson, 2 T. R. 
282. Note, it does not appear that the 
money paid was the joint property of A. 
and B. 


(#) One of two sureties having been called 
upon to make good deficiencies of the prin- 
cipal, and judgment having been obtained 
against him, cannot charge his co-surety for 
the costs unless he was authorized by’liim 
to defend ; and having obtained back from 
the Crown, monies received from the prin- 
cipal, he is hound to apply that money to 
the payment of the debt, and the verdict, 
must he for half the damages, deducting half 
the sum recovered. Knight v. Hughes, 
1 “Z & M * C * 247 » and 3 C. & P. 467. 
(t)Jf£art v. Biggs, Holt’s C. 245. 

(w) The atat. 49 (jeo. 3, c. 121, s.g, and 
the above clause, were passed to relieve 
sureties from the difficulties under which 
they were before placed. Before these 


statutes, if a surety had no counter-secu- 
rity, and 1-1 ie creditor had not proved, lift 
had no remedy by proof under the commis- 
sion ; hut if the creditor had proved, then 
the surety had an equitable rigid, to stand 
in the place of the creditor. Ex parte 
It ys white, 2 P. Wins. 8!). Ex parte 
Matthews , 6 Vos. 285. Ex parte At/tin - 
son, C. li. L. 210; Deacon's li. !.. 2!)l. 
lteardmore v. Cruttemlen, (’. Ji. k. 211. 
And where lie bad a counter-security, lie 
could not, according to the later authorities, 
be admitted to prove under that security, 
unless be hud paid the original debt. In re 
Howness, V. H. L. 161. Ex parte Fin- 
don, ibid. 140. Ex parte Walker ,4 Vcs. 
385. Hut see Toussaint v. Martinnant , 
2 T. It. 10(1. Martin v. Court, ibid. 640. 
Hodgson v. Bell, 7 T. K. 07. liolfe v. 
Cas/on ,2 JI. 11.570. Or unless, where tlm 
principal debt accrued by breach of a bond, 
the breach was committed and the debt 
accrued before the bankruptcy. Martin 
v. Const, 2 T. It. 640. Crookshan.lt. v. 
Thompson, 2 Htr. 1100. The provisions 
of these statut es seem to have been devised 
for the benefit of the surety , who is enahfed , 
not compiled, to stand in the place of the 
creditor. See Mead v. lira-ham , 3 M. & 
S. 01. Townsend v. Downing, J4 East, 
565. But if he receive? dividends on the 
proof of the creditor, lie is estopped from 
afterwards proceeding against the bank- 
rupt. Ex parte JLobbon, 17 Vcs. 334. 
And they are so far cmmmlsory, that where 
the surety might have proved, the certifi- 
cate will lie a bar. West. colt v. Hodges, 
5 B. & A. 12. Vansaudmt v. (-ursine, 8 
Taunt. 550 ; 3 B.& A. 13. 

(j?) The stat. does not. apply to any debt 
which accrues after tlm issuing the com- 
mission. Macdongal v. Patou, 2 Moore, 
644. 

(y) A retiring partner compelled to pay 
debts which the continuing partner, who 
became bankrupt, has covenanted to pay, 
is within the statute. Wood v. Hodgson, 
2 M. & S. 195. But the rule does not in- 
clude co-sureties for a debt where one co- 
surety becomes bankrupt, lint {semble ) those 
3 y 3 
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debt (s) of the bankrupt, or bail (a) for the bankrupt, either to the sheriff or 
to the action, if he'shall have paid the debt, or any part thereof in discharge 
of the whole debt (A), although he may have paid the same after the com- 
mission issued, if the creditor shall have proved his debt under the com- 
mission, shall be entitled to stand in the place of the creditor as to the 
dividends, and all other rights under the said commission which the 
creditor possessed or would be entitled to in respect of such proof (c ) ; or 
if the creditor shall not have proved under the commission, such surety or 
person liable shall be entitled to prove his demand in respect of such pay- 
ment as a debt under the commission. 

The surety in a lease, the principal having become bankrupt, is liable 
for breaches of covenant between the date of the commission and the sur- 
render of the lease by the assignees to the lessor, under the provisions of 
0 Geo. 4, c. 16, s. 75 (rf). 

The law implies a promise of indemnity in all cases where several are 
jointly liable to another upon a contract. But the law implies no promise 
where the liability arises ex malejicio (e ) ; and therefore will not enforce 
even an express promise to indemnify, where money is knowingly advanced 
in furtherance of an illegal purpose ( /*). 

In an action against a surety to recover the debt of the principal, it is, as 
has already boon seen, necessary to prove a promise in writing (<y). Proof 
of a demand is unnecessary, for a surety is bound to inquire whether liis 


cases only where the bankrupt is the prin- 
cipal debtor. Clements v. Langley , 6 B. 
& Ad. 372. Where, upon the grant of 
an annuity, the bankrupt, as surety, cove- 
nanted jointly and severally with the gran- 
tee to pay the uniiuity, in case default' 
should he made by the grantor, provided 
that, tlie grantee should, in such case, give 
twenty-one days’ notice, in writing, of the 
sum in urrear, previous to any proceeding 
against the surety ; held, that, on the 
bankruptcy of the surety, before any de- 
fault made, the grantor wus not entitled 
to prove for the value of the annuity under 

0 Geo. 4, o. 1(1, s. 64. Marks, ex parte, 
JJ l)eac. (n. e.) 183 ; umi 3 Mont. & Ayr. 
621. * 

( 2 ) This word does not extend to the 
value of an annuity paid by the surety 
after the bankruptcy. Flanagan v. Wat* 
kins, 1 B. & C. 310 ; 1 Bing. 413. A dis- 
charge by a certificate from the debt dis- 
charges the bankrupt, also from all conse- 
quential damages ; and therefore the ac- 
ceptor of a bill for the accommodation of 
the drawer cannot, after the bankruptcy 
and certificate of the latter, maintain an 
action against him for not providing him 
with funds, whereby he had incurred the 
costs of an action, and had been obliged to 
sell un estate to raise money to pay the 
hills. Vamandtm v. Corsbie, 3 li. & A. 
13 ; 2 Moore, (102. Brind v. Bacon, b 
Taunt. 133. A surety for the payment of 
rents whew none is due at. the time of the 
bankruptcy, is not within the statute. 
Macrfouy tll v. Baton, 2 Moore, 044 ; 8 
Taunt. <>84. Sec Jnylis v. M* Don gal, 

1 Moore, 190, An accommodation in- 


dorser is a person liable to pay the debt. 
Bassett v. j Dodghi, 0 Bing. 053. See 
Perryman v. Steggall, 8 Bing. 860. 

(«) These words as to bail were not 
contained in the stat. 49 Geo. 3, c. 121. 
a. 8. 

(5) A payment of part merely in dis- 
charge of the surety’s personal liability is 
not within this clause. Soutten v. Sout- 
h' f h 6 B. & A. 852. The joining in a new 
bond is not a payment, within the statute. 
Ex parte Serjeant, 1 G. & J. 183; 2G. 
& J. 23. Ami see Ex parte Hunter , 
6 Madd. 105; 2 G. & J. 7. 

(e) These latter words were not in the 
stat. 49 Geo. 3, c. 121, s. 8. Therefore he 
stands in the place of the creditor as to Ills 
right, us to the bankrupt’s certificate. Ex 
parte Gee, 1 G. & J. 330. 

(d) Tuck v. Fyson, 0 Bing. 321. 

(e) Merry torn t her v. Nixon, 8 T. R. 
18(5. Far ehr other \. Ansley, 1 Camp. 343. 
Where the sheriff, upon the representation 
of the execution creditor, took the goods 
of a stranger in execution, and afterwards 
was suqfi by him, and paid damages, held 
that be was entitled to recover them 
against the original plaintiff; and affirmed 
in Dom. Proc. Humphreys v. Pratt 
2 Dow & C. 288. See the cases and dis- 
tinctions on this subject, supra, 75, 70. 

(/) Carman v. Bryce , 3 B. & A. 179; 
9upra, 78. 

(g) Supra, 41 5. The obligation tdteontri- 
bute exists, although the sureties are con- 
stituted by different instruments. Per 
Lord Eldon, C., iu Mayhew Cricket t, 
2 Swanst 185. 9 
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principal has paid or not (A). But one who engages as surety for the debt 
of another, is not liable to the expenses of a fruitless suit against the prin- 
cipal, at all events unless he has had notice of the creditor's intention to 
sue (i). So a sheriff, in an action for taking insufficient sureties in replevin, 
is not liable, without such notice, to the costs of a fruitless suit against the 
sureties in the replevin bond (A). The declaration or admission of the prin- 
cipal is not, it seems, evidence to prove the debt to be due from the principal 
to the plaintiff, for the principal himself may be called (/). 

If A, guarantee the payment of such goods as J8. shall deliver to C,, the 
declaration of C. of his having had goods is not admissible to prove the fact 
against A. ( m ), for the engagement is to pay for such goods as shall be 
delivered, not for such as C. shall acknowledge to have received ; the 
defendant has a right, therefore, to have the delivery proved. Besides 
this, the evidence is not the best that the case admits, and to receive it 
would be to open a door to collusion (ra). Neither are the subsequent 
declarations of the principal admissible to prove the terms of the original 
contract ( o ). 

So, on the execution of a writ of inquiry on an indemnity-bond, admis- 
sions by the principal as to the amount of the damage are inadmissible (p). 

And in an uction against a co-surety on a bond for contribution, a declara- 
tion by one of the obligees, after the payment of part of the money by the 
principal obligor, that it had been received on account of the bond, is not 
admissible evidence for the defendant (g), although such a declaration 
made at the time of payment seems to be admissible as part of the res 
gestce (r). 

It is otherwise where the principal himself is the real defendant in the 
action : as, where the sue riff brings nn action against a surety for his 
bailiff, who is the real defendant in the action (s), having indemnified the 
surety. 

But although the declarations or entries of the principal, whilst living, 
cannot be admitted against the surety, it is a very different question 
whether such evidence may not be admissible after the death of the party. 

In the case of Goss v. Wc£tlington(i), the action was on a bond given by 
the defendant as surety for a collector of tuxes, then deceased ; the condi- 
tion was, that Watts, the principal, should collect all duties, should render 
an account of such collection to the plaintiff, and deliv%r up to him all 
books and accounts entrusted to bis care. ^The alleged breach was, that 
Watts had received 100/., but had not paid it over when required. On a 
writ of inquiry, after judgment by default, the plaintiff produced the books 
of Watts, which had been handed over by him to his successor in office, 


(7i) Atkinson v. Carter , 2 Chitty, 203. 
But semble , that in an action against a 
guarantee tor goods supplied t^nother, a 
demand from the guarantee Jrnecessary. 
Per Abbott, L. C. J., in Brocklebank v. 
Moore, Sitt. after Trin. 1823. 

(i) Baker v. Garratt , 3 Bing. 66. 

(k) Ibid. 

(/) Supra, Vol. I. tit Hearsay. — De- 
clarations. 

(jn) Evans v. Beattie, 6 Esp. C. 20. 

(n) See Ld. Ellenborough’g observations, 
6 Eap. C. 26. 

(o) Bacon y. Chemey, 1 Starkie’s C. 


(p) Cutler v. Neiolin, cor. Holroyd, J., 
Winch. Spring Ass. 1810 ; Manning’s Ind. 
137. 

(q) Dunn v. Slee, Holt’s C. 399. 

(r) Ibid. ; see tit. Payment. 

(s) Perchard v. Tindall, 1 Esp. C. 394. 

Note, that it does not appear that in this 
case any evidence was given to show that 
the defendant was indemnified by the bai- 
liff. Vide supra, tit. Admissions, 23; 
and see Duke v. Aldridge, cited 11 East. 
fi84,n. ’ 

(0 3 B. & B. 132. 
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containing the names of parishioners, the sums ^ith which they had been 
charge^ with marks at the side to indicate payment. Receipts, signed by 
Watts, for sums received by him in his official character, were also pro- 
duced. The plaintiff had a verdict for the whole of the claim, subject to 
reduction in ease the Court should be of opinion that this evidence was 
inadmissible. The Court decided professedly upon a very narrow ground, 
viz. iliut. the entries in the book were admissible as being entries in a public 
book, especially as the due delivery of such books was part of the condition 
of the bond. But the Court is stated to have held that there was not 
enough in the circumstances of the case to admit the receipts of Watts 
against his surety (u). 

A private book kept by a deceased collector of taxes, containing entries 
by him acknowledging the receipt of sums in his character of collector, is 
admissible in evidence in an action against his surety, although the parties 
who have paid them are alive, and might have been called (?>)• 

And in the case of Whifuash v. George (x), in an action on a bond to 
bankers conditioned for fidelity of clerk, it was held that entries by the 
clerk in books which it was his duty to keep, of receipt of sums of money, 
were evidence after his death to prove the fact of such receipt. 

In general, giving time to tin; principal affords no defence to an action 
against the surety, where he is bound by a specialty (y). But this seems 


(m) It is, however, to be observed, that 
it was unnecessary to decide the question 
us to the receipts, and that no evidence 
was given of the death of the parties who 
paid the money; nnd, with great deference 
to the opinion of the Court, it may he sub- 
mitted whether private entries thus made 
by u collector do not, after the death of 
the collector, and of the party who paid 
the money, full within the general rule as 
to entries made by a receiver against liis 
own interest. The admissibility of such 
evidence in general rests upon the impro- 
bability that u receiver would, against his 
own interest, make a false entry of a fact 
peculiarly within bis knowledge ; a prin- 
ciple which seems to be ns applicable to 
the case of u collator us to that of any 
other receiver. And it is very difficult to 
say that the same principle does not apply 
to the case of receipt*, even more forcibly 
than to entries in u private hook; for the 
collector, by delivering the receipt to the 
party interested, at once openly avows bis 
receipt of the money, charges himself, and 
discharges the party liable. The admissi- 
bility of such evidonce rests, therefore, on 
the great improbability that the collector 
lms given a false receipt, to his own obvious 
and immediate detriment, and that both he 
and the party to whom the receipt was 
given were parties to an enormous fraud, 
for tlie remote prospect of injuring the 
surety after the collector’s decease. See 
the general principles, Yol. I. 

(p) Middleton v. Milton , 10 B. & C. 
317. 

(x) 8 11. &C. 556. There, according to 
Iiord Tenterdcn, C. J., the entries m>re ad- 
mitted, not altogether us entries made by 


him against his interest, but because the 
entries were made by him in those accounts 
which it was his duty as clerk to keep, nnd 
which the defendant had contracted he 
should keep faithfully. 

(?/) It is no defence at law to an action 
on a bond against a surety, that the obligor, 
by a parol agreement, has given time to the 
principal, where no injury has been sus- 
tained ( Davy v. Premier gnat, 5 B. & A. 
187). Nor is it any defence in equity. 
Prendergust v. Davy, C Mad. 124. The 
same point was decided in United v.Jar - 
ndrf(citecuhid.) in the Exchequer (8 Price, 
407), and in the house of Lords. (And see 
The Trent Navigation Company v. Har- 
ley , 10 East, 34; mpra, 611.) The case 
of Davy v. Prmdergastt , 3 B. & A. 105, 
seems to have been decided on the ground 
that an obligation by an instrument un- 
der seal caunot be discharged by parol. 

Tt lias been sftn, that in the case of bills 
of exchange, the giving time to the ac- 
ceptor, without the assent of the drawer, 
will usually discharge the latter. Supra , 
250. 

The cases of bail and repleviurbonds are 
provided fee by the statutes which give the 
Courts jumdiction over them. 5 B. & A. 
102. See further, Bank of Ireland v. 
Beresford, 6 Bow, 234. Bovltbee v. 
Stubbs, 18 Ves. 20. Hamilton v. Strat- 
ton, cor. Abbott, C. J., Sitt Westm., July 
9th, 1 8ft), Mann. Index. 284. 

Sureties in a replevin-bond are not dis- 
charged by giving time to the plaintiff. 
Moore v. Bowmalter, 0 Taunt 379. In 
a bill by the sureties to be relieved against 
a replevin-bond, upon the ground of their 
having been placed in a worse situation by 
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to be founded mainly on m technical consideration of thd nature of the 
instrument ( 2 ). * 

Where the guarantee is not under seal, there is no technical rule which 
restrains a court of law from doing justice ; still less is there any which 
constrains the Court to compel payment by a surety who, in justice and 
equity, has been discharged bj 7 the conduct of the creditor (a). 

The surety is discharged by an agreement with the principal, which alters 
his situation for the worse, and increases his risk (6). In such cases, the 
transaction between the creditor and the principal may be regarded as a 
fraud upon the surety (c). It is otherwise .where the surety himself is 
a party, or assents to the arrangement, for then he cannot complain of 
fraud (d). The surety is also discharged where a recovery aguinst. him, and 
which in turn enabled him to recover over against the principal, would be 
contrary to an agreement on the part of the creditor to discharge the prin- 
cipal, for it would operate as a fraud upon the principal (e)f But where the 


dealings of the creditor with their principal 
without their consent, it appearing that on 
the trial nt law of the replevin-suit the 
parties had consented to a general reference 
of rent as well then due as at the time 
of the distress, and the landlord thereby 
obtained the advantage of a general and 
final adjustment, ut the same time that the 
sureties might, if bound thereby, he fixed 
with rent for which they were not strictly 
liable ; held, that the landlord most be 
considered to have waived all claims upon 
the replevin- bond, and a perpetual injunc- 
tion therefore d creed. Ward v. Henley, 
1 Y. & J. ‘285. 

(z) See the last note. 

(a) See the observations of Abbott, 
L. C. J., in Davy v. Prendergast, 5 B.& A. 
187. And see Murray v. King , 5 H. & A. 
I (15. Unit eel v. Jar raid, 8 Price, 4(17. 
Peel v. Tatloek , 1 B. k P. 410. Coombe 
v. Woolf, 8 Bing. 156. if. and S., part- 
ners, executed joint and several bonds to 
O., on an advance of money to the Arm, 
and before the day of payment of the first, 
S. died, and K. being introduced as part- 
ner, the firm, in consideration of the effects 
and outstanding debts, agreed to pay a 
certain sum to the executors of,**?., and in- 
demnify against the bonds, amongst other 
scheduled partnership debts ; the new firm 
continued to pay O. the interest, and he 
subsequently, without the consent of AVs 
executors, extended the time of payment of 

, the bonds for three years, and on a further 
advance, took a collateral security, rperv- 
ing his right against S*$ executors, but the 
arrangement was concealed from them ; 
held, that by such indulgence, the repre- 
sentatives of 5. were discharged from 
liability ( affirming the judgment belouupf 
the Master of the Rq|b). Oakeley*. 
Pasheller, 4 Cl. & Fi. 207. 

(b) Pees v. Berrington, 2 Ves. jun., 640. 
Lew v. E. I. Company , 4 Ves. jun. 824. 
Nisbet v. Smith, 2 Bro. C. C, 679. Ex 
parte Smith , 3 Bro. C. C. 1. Eyre v. 
Unrtrop , 3 Mali. 221. 


(c) lb. And see J ones v. Lewis , 4 B. 
& C. 516, note (a). 

(d) Where a party who had lent his 
name to hills deposited with the plaintiff 
as a security, upon a deed of composition 
being entered into, giving time to tiie prin- 
cipal, consented thereto before the bills be- 
came due, it was held sufficient to revive the 
liability, and that such promise was valid 
without any new consideration, not as the 
constitution of a new but the revival of an 
old debt. Smith v. Winter , 4 M. & W. 
4G2. Where the guaranty provided that 
the principal might extend the period of 
credit, and hold over or renew bills, and 
compound with him or the parties liable, 
as the plaintiff might think fit,- without in 
any manner discharging the surety, held 
that a discharge and release under a com- 
position-deed of the debtor did not dis- 
charge the surety. Cowper v. Smith, 
4 M. & W. 519. 

(e) Supra , tit. Bill op Exchange, 
250. Burke's Case, cited in English v. 
Barley , 2 B. & P. 61 . Ex parte Qifford, 
6 Ves. 805. Boultbee v. Stubbs , 18 Ves. 
20. Ex parte Glcndinning, Buck. 517. 
In that case, the Chancellor, Lord Eldon, 
held that if a creditor, entering into an 
agreement for composition with the prin- 
cipal, meant to retain his remedy against 
the surety, the reservation must he ex- 
pressed on the face of the deed, and could 
not be shown by parol evidence. In such 
a case, the proceeding against the surety 
could not operate as a fraud against the 
principal. Ibid. And see Burke's Case, 
cited Ex parte Gifford , 6 Ves. 809. la 
the case of Perfect v. Musgreave , 6 Price, 
111, it was held that the surety, a joint 
maker of a promissory note, was not dis- 
charged by the creditor’s (the payee) en- 
tering into a composition with the principal 
(the other joint maker), and receiving the 
amount; for the taking the composition 
was an advantage to the surety. But qu. 
whether it would not operate as a fraud on 
the principal. See also Nickolls v. Norris, 
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Action surety, though hailed on to pay the debt, has deprived himself of the right 

against a to claim over against the principal, he may still be liable notwithstanding 

surety. ^he discharge of the principal. The taking a further security from the prin- 
cipal, even by deed, does not discharge the surety, the joint maker of a 
promissory note with the principal (/), when it appears to have been the 
intention of tbe parties that the original security should still remain in 
force (g). 

It has been held that an agreement between the creditor and one co-surety, 
by which the former gives time for payment, made without the privity 
of another co-surety, will not discharge the latter (A). A surety is not dis- 
charged by a fraudulent payment by the principal (i). In general, any 
concealment from the surety of an agreement between the principals which 
enhances liis responsibility, will vitiate the contract (/*). Neither the prin- 
cipal nor the surety is a competent witness for the other (/). 

It is a general rule, that one who is surety or guarantee for the conduct 


3 R. & Ad. 41 ; and Harrison v. Cour - 
tould , 3 B. & Ad. 30; and tit. Bill of 
Exchange, 251. An action by the holder 
of a bill of exchange or promissory 
note, accepted or made for the accom- 
modation of another, is not barred by a 
composition made between the holder and 
principal, where by the terms of the com- 
position the power of enforcing payment 
from the principal is reserved. Nicholls 
v. Worrit r, 9 B. & Ad. 41. Nor where the 
remedy against the sureties is reserved. 
Ib. And Fentum v. Pococh , 6 Taunt. 11)2. 
CarstaHh v. Holleston , 5 Taunt 651. Nor 
even by a composition and release, though 
nothing is said as to the bill or note, where 
the holder on taking the hill or note did not 
know that it was for accommodation. An 
acceptor for the accommodation of the 
drawer is not discharged from au action at 
the suit of the indorsee by tin; circumstance 
of the latter having released the assignees 
of the drawer, who hud become bankrupt, 
the indorsee knowing at the time of his 
ngreemeut with the assignees, though not 
at the time of indorsement, that the hill 
was for accommodation. Harrison v. 
Cour tould ', 3 B. & Ad. 3(1. A surety con- 
testing his liability to uu action against 
him, pending which the priiftipul becomes 
bankrupt, and the creditor proves for the 
debt, and by his signature enables the 
bankrupt to obtaiu liis certificate, is not 
thereby discharged in law. Browne v. 
Carr, 7 Bing. 595. Nor docs he acquire 
any equity, since by admitting his liability 
lie might himself have proved against his 
principal's estate. Browne v. Carr, 2 ltuss. 
(KM). The mere passive act of the obligee 
not suing the principal, is no ground 
for relieving the surety ; so although the 
principal become a separate debtor by a 
separate instrument in a higher sum. 
Eyre v. Everett, 2 Russ. 381. It is a 
settled rule in courts of equity that where 
a surety pays the debt of the principal, he 
has a clear right to the benefit of all instru- 
ments and securities given for payment of 


the debt. Dow/nggen v. Bourne , 1 Younge, 
111. Where the defendant entered into 
a guarantee for another to the extent of 
400 1., and the party afterwards becoming 
insolvent, assigned liis effects to trustees 
for the benefit of liis creditors, under which 
the plaintiff received 8 s. 7 d. in the pound 
on liis entire debt of 026/., held that the 
surety was entitled to the benefit of such 
dividend in respect of so much of the debt 
as lie had guaranteed, which was therefore, 
to he deducted from the amount of his gua- 
rantee. Bardwdl v. Lydall , 7 Bing. 489. 
See Pa Icy v. Field, 12 Ves. 435. 

(/) Twopenny v. Young , 3 B.& C.208. 
{g) Ibid. See Dean v. Newhall, 8 T. R. 
108 ; where it was held that a covenant 
not, to sue one of two joint and several 
obligors did not operate as a release, and 
could not be pleaded in bar of an action 
aguiust the othfer. In general, where it 
appears to be the intention of the parties 
to a new instrument, that the former shall 
remain in force, the new one does not 
extinguish the former. Solly v. Forbes, 

2 B. & B. 38 ; 3 B. & C. 211. 

(ft) Dunn v. Slee, 1 Holt’s C. 399. 

(i) Gregory v. Bissell , 0 Madd. 186. 

(ft) Pidcock v. Bishop, 3 B. & C. 605 ; 
supra, 511. Where the defendant joined 
in u note as surety on an advance to a third 
party, with a mortgage as a collateral 
security, in which it was recited that a 
previous debt from C. had been paid, but 
was in fact agreed to be retained out of the * 
second advance, it was held to amount to 
such a fraud in law as to invalidate the de- 
fendant’s liability as surety on the note. 
Stone v. Compton, 5 Bing. N. C. 142. 

JJ) Supra, 1 19, and Vol. I. tit. Witness. 
See Townseitd v . B owning, 14 East, 665 ; 
where it was he# that an uncertificated 
bankrupt was not competent to prove pay- 
ment in an action against his surety, on 
a bond at the suit of a creditor who hud 
elected to prove his debt under the com- 
mission under the statute. 
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or liability of another to several parties, is discharged from further liability 
on the death of one of those parties, for he may have engaged from con- 
fidence in the prudence and superintendance of the deceased party (m). 

In an action by the indorsee against an acceptor for the accommodation 
of the drawer, the drawer, who has become bankrupt and obtained his cer- 
tificate, is a competent witness to prove that the bill had been usuriously 
discounted ; for as the statute enables the defendant to prove under the 
commission, as soon ns be has paid the witness is discharged (w). 


SURRENDER (o). See Copyhold. 

* TENDER. 

If the defendant plead a tender (p), which the plaintiff denies, the debt 
stands admitted, and proof of the tender is incumbent on the defendant. 

If t he general issue he pleaded as to part of the demand, and a tender as 
to the residue, it will be incumbent on the plaintiff to prove that the defen- 
dant was indebted in a larger sum than that admitted by the plea of tender. 
If he fail in that proof, the only question will be as to the tender, which 
admits the debt^ro tanto. 

In order to constitute a legal tender, it is essential to prove an actual offer 
of the sum due, unless the actual production and offer of the money he dis- 
pensed with by the express declaration of the creditor that he will not accept 
it, or by some equivalent act (7). 


(/«.) Ld. Arlington v. Merrick 0 , 2 Saund. 
411. Weston v. Barton , 4 Tanu. 673. 
Simpson v. Cook , 1 Bing. 452. Strange 
v. Lee , 3 Hast, 484. And see Bodenham 
v. Purchas , 2 B. & A. 39. So in the case 
of a new partnership. Wright v. Russell, 
2 Bl. 934 ; 3 Will*. 530. lhtnvo v. Gilden, 

2 M. & M. 34. Or an addition by taking 
in a new member. Bellairs v. B I swart h, 

3 Camp. C. 53. But sec Barclay v. Lu- 
cas, 1 T. K. 291, n. Secus, if an intention 
be manifested by the terms of the instru- 
ment, that the liability to a fluctuating 
body should be continued. Metcalf v. 
Brain, 12 Bust, 400. Where the plaintiff 
took a joint note, with the knowledge that 
the defendant, one of the makers, was only 
ft surety, and afterwards accepted a com- 
position from the other, and discharged 
him from arrest; field, that unless such 
composition were taken with the express 
consent of the defendant, he was discharged. 
Hall y. Wilcox, 2 M. & M. 58. The 
principle of discharging a surety by the 
giving time by the creditor, is a refinement 
of a court of equity, and will not be ex- 
tended ; where by the arrangement, taking 
a cognovit with a stay of execution until a 
day earlier than that on which judgment 
could have been regularly obtained,*time 
was not given, but file remedy in fact ac- 
celerated, the Court refused to interfere. 
iSulme v. Coles , 2 Sim. 12. 

(n) Ashton v. Longei, 1 M. & M. 127. 

( 0 ) Qu- whether it can operate in futuro. 
See W atkins on Copyholds. Of office, how 
made, see Bac. Ab., Corporations, E. 8. 


Where the representatives of a party who 
held premises for niiiety-nine years, at a 
peppercorn rent, after his death, Bigned 
a paper, whereby they did u renounce and 
disclaim, and also surrender and yield up, 
&c. all right, title, &c. in the premises for- 
merly in the possession of their testator as 
tenant thereof,” held that on a finding of 
the tenancy still subsisting, the instrument 
could only be construed as a surrender, and 
not as a disclaimer. Hoe v. Stagg, 5 Bing. 
N.C. 504; and 7 Sc. 090. 

ip) Tlie defendant, on pleading a tin- 
der, pays the money into court ( Maclcllan 
v. Howard, 4 T. It. 194. Jenkins v. Ed- 
wards, 5 T. It. 97) ; and as lie admits the 
debt pro tanto, lie cannot plead tlie general 
issue as to that part of the demand. 

(q) See Thomas v. Evans, 10 East, 101; 
infra, 1070; and Hickinson v . Slice, 4 Ksp. 
C. 08, cor. Lord Kenyon, cited by Bay ley, J. 
in the former case. There the defendant 
went to the plaintiff’s attorney, saying that 
he was come to settle with him on the 
plaintiff's account, and produced a paper 
containing the statement of the account, 
in which he made the balauce bl. 5s., 
which, he said, he was ready to pay, but 
produced no money or notes. The plain- 
tiff’s attorney said he could not take that 
sum, as his client’s demand was about 81. 
And this was held to be no tender; for 
there should have been an offer to pay by 
actually producing the money, unless tlie 
plaintiff dispensed with the tender ex- 
pressly, by saying that the defendant 
need not produce the money, as he would 
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A tender, to be legal and effectual, must be unqualified by any condition; 
where, therefore, the offer was accompanied with a requisition that the parly 
should sign a receipt expressing that it was received as the balance of the 
plaintiff’s demand, held that it was insufficient (r). 

If the plaintiff do not object to receive the money, it is not sufficient for 
the defendant to show that he had the money with him, and held it in a 
bag under his arm ; he ought to have laid it down for him (s). # 

A legal tender must be of money, and not of bills (J). And by the stat- 
ed (ieo. 3, c. 08, s. 12, no tender of payment of money made in the silver 
coin of the realm, of any sum exceeding the sum of 40 s. at one time, shall 
be a legal tender. By the stat. 3 & 4 Will. 4, c. 98, s. 6, a tender in Bank 
of England notes shall be a good tender for all sums above 61. so long as 
the Bank of England shall continue to pay on demand their said notes in 
legal coin. Before the statute a tender in bank-notes was good unless spe- 
cially objected to (w). So a tender in country bank-notes (v), or in a banker’s 
cheque (a), if unobjccted to as regards the quality of the tender to be used, 
has been field to be sufficient. 

A tender of a larger sum than is due is a legal tender ; for the creditor 
ought to accept so much of it as is due to him(y)? 

A tender to A. of a sum including both a debt due to A., U. and C., and 
also a debt due to C., is a good tender of the debt due to the three (r). 

And if several creditors, to whom money is due in the same right, as- 
sembled for the purpose of demanding payment., a tender of flic gross sum, 


not accept it. Hut see G/asroft v. Bay, 

6 Bsp. 0. 48 ; where Lord Ellcnhorough 
seems to have been of opinion, that if 
the defendant hud the money ready for 
immediate delivery, a declaration by the 
plaintiff that lie would not receive it on 
uccount of insufficiency, would dispense 
with the actual production and offer. In 
that ease, however, tlui tender was held to 
be insufficient, the defendant not having the 
money ready. Where the defendant told 
the plaintiff lie had eight guineas in his 
packet, which he had brought to satisfy 
liis demand, but the plaintiff said he need 
not give himself the trouble of offering it, 
for he should not take it., the hauler was 
held to he good. Douglas v. Pat rich, 3 
T. It. 084. See Ryder v. .Townsend, 

7 D. & R. 119. Read v. Golding , 2 M. 
& S. 86. So where the defendant being 
willing to pay the plaintiff 10/., the 
witness offered to go upstairs and fetch 
that sum, but the plaintiff said she need 
not trouble herself, he would not take it, 
it was held to be u good tender, although 
the defendant took no notice of the 
witness’s offer, the witness also proving 
that the money was upstairs. Harding 
v. Darts, 2 C. k P. 77, cor. Best, C. J. 
But where A. being ordered to pay the 
plaintiff 7/. 12 s. the clerk of the plaintiff’s 
attorney demanded 8 /., on which A . said 
that lie was ordered to pay 7 Z. 12 s. only, 
which sum was in the hands of JB- who 
was present, and D. put his hand in his 
pocket as if to pull out his pocket-book, 
which A. desired him not to do, ns he was 


ordered to pay 11. 12s. only, and 8/. was 
demanded ; and B. could not say whether 
he had 11. 12 s. in his pocket or not, hut 
swore that he had it in his house, at the 
door of whieli he Was standing ; the tender 
was held to be insufficient. Kraus v. Ar- 
nold, 1 Moore, 59. 

(r) Higham v. Baddeley , 1 Gow C. 
213. 

(s) B. N. P. 151. Where the defen- 
dant threw a guinea anil some bank-notes 
on a table, sayiug to the plaintiff, “ Then; 
is the balance of the account,” and the 
plaintiff refused to take up the money, and 
went away, anil the money was counted 
over by the witness, and found to auioiint 
to 1 7 /. 1 s., it was held to be a sufficient 
tender of that sum. Holland v. Phillip 
0 Esp. C. 4(1. 

(0 Mills v. Safford, Peake’s C. 180, n. 

(w) Wright v. Reed, 3 T. R. 554. Grig- 
by v. Oakes, 2 B. & P. 526. Brown v. 
Saul, 4 Esp. C. 257., 

(r) Polglass v. Oliver, 2 C. & J. 15. 
Lockyer v. Jones, Peake’s C. 180 ; contra, 
Mills v. Safford , Peake’B C. 180. 

(x) Welby v. Warren, Tidd, 183. 

(y) Wade's Case, 5 Rep. 114 ; Noy’s R. 
74. Quando plus fit quam fieri debet, 
videtur etiam illud fieri quod faciendum 
est. Et in majore sumraft, contiuetur 
minor. See also Douglas v. Patrick, 8 
T. & R. 683. But see Watkins v. Robb, 
2 Esp. C. 711. 

(-) Douglas v. Patrick. 3 T. R. 683. 
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which they all refuse on account of the insufficiency of the amount, is 
good (a). Bitf a tender of a larger sum, requiring change, is insufficient ( b ). 

A plea of tender of half a year's rent is not supported by evidence of a 
tender of the half-year's rent, requiring the lessor to get change and pay 
the property-tax (e). The offer of the money must, it seems, be an abso- 
lute and unconditional one in payment of the debt. Where the defendant, 
offered to pay the money as a boon, but accompanied the offer with a pro- 
testation against the right of the party to receive it, the tender was held to 
be insufficient (d). 

Where the sum tendered was as for half t year's rent, which the plain- 
tiff’s agent refused, it was held to be only a conditional tender, as, if taken, 
iuvolving an admission of the amount of rent, and therefore bad (c). 

So a tender accompanied with the demand of a receipt in full (/), or 
under the condition that it shall be received as the whole of the balance 
due (</), or that a particular document shall be given up to be cancelled (A), 
is insufficient. But an allegation, at. the time of the tender, that it was all 
he considered to he due, was held not to make it a conditional one? if other- 
wise good (/). Where the creditor asked how much was due, and laid down 
a sum exceeding wlmt was due, it was held that, the offer not being coupled 
with any condition, the tender was legal (j). 

But an informality in the tender will be cured by a refusal on the part of 
the plaintiff to receive the money ; as, if the tender be of Bank of England 


(a) Black v. Smith , Peake's C. 88. 
See 2 T. R. 414 ; and Dame Gresham V 
Cate, Moore, 201, 2. 1st point. Saun- 
ders v. Graham, Gow, 121. But where a 
party owes debts to several creditors, a 
tender of one sum for the debts of all is 
insuHicient in respect o£ nil. Strong v. 
Harvey, 3 Bing. 304. See Dean v. Janet, 
4 B. & Ad. 54(1. 

(//) Robinson v. Cook , ii Taunt. 330. 
A tender of a 5/. note, demanding Or/, in 
change, is not, it seems, m good tender of 
47. 10.v. Or/. Watkins v. Robb , 2 Esp. C. 
711* S. P. Betterbce Davis, 3 Camp. 
70. Bradey v. Jones , 2 1). & R. 205; 
where a tender of seven sovereigns, tin; 
party making a counter demand in writing, 
and saying, “ Take your debt,*’ was held 
to be insufficient. 

(e) Ibid. 

(d) Simmons v. Wilmot &• others , 3 Esp. 
C. 91, cor. Eldon, C. J. 

(e) Hastings (Marquis of ) v. Hurley , 
8C.&P. 573. 

(/) Glascott v. Day, 5 Esp. C. 48, cor. 
EUenborougb, C. J. Huxham v. Smith, 
2 Camp. 21. But lee Cole v. Blake , 
Peake’s C. 179; where the tender was held 
to he good, although the defendant insisted 
on u receipt in full. But there the objec- 
tion to the receiving the money was founded 
wholly on the insufficiency of the amount ; 
and qu. whether the case was not decided 
on the ground of the general right of a 
debtor to demand a receipt on payment of 
money to his creditor, without adverting 
to the particular form of the receipt re- 
quired. It has been said, that formerly 
Mich a right did not exist, except in cases 
of payment to the King's receiver. See 


Btinb. 348. But see Fitz. Damage, 75; 
Bro. Ab. Taile d’Excbequer, 7. By the 
stat.. 43 Geo. 3, c. 120, s. 5, a debtor is 
empowered to tender a blank receipt at 
tile time of puyment, which the creditor is 
bound to fill up and pay the amount of the 
stamp, under a penalty of 10/. Abbott, 
C. J. in Laing v. Mender, 1 C. & P. 257, 
is stated to have held that such a tender 
was insufficient. The debtor is bound to 
bring a receipt with him, and require the 
creditor to sign it; if he do not he is liable 
to a penalty by the above^stat. 43 Geo. 3, 
c. 120, s. 4, 5. Where a cheque was sent 
in a letter requiring a receipt to be sent in 
return, which the plaintiif returned, say- 
ing lie would not receive it, and request- 
ing a cheque for a larger sum, it was held 
to be sufficient and not eondftionul. Jones 
v. Arthur , 8 Dowl. P. C. 442. 

(g) Evans V. Judkins , 4 Camp. 150, 
cor. Gibbs, C. J. Free v. Kingston , Ibid. 
Strong v. Harvey , 3 Bing. 304. Sutton 
v. Hawkins , 8 C. & P. 259- For a plain- 
tiff, who takes a sum properly tendered, 
does not compromise his claim for more, 
as he would do if lie took it as the whole 
of his demand. Ibid. And see Mitchell 
v. King , 0 C. & P. 237. Ryder v. Town- 
send, 7 D. & R. 119. HiglMm v. Bad- 
delg , Gow, 213. Glascott v. Day , 5 Esp. 
C. 48 ; where the defendant took the 
money out of his pocket and said, “ If you 
will give me a stamped receipt, I will pay 
you the mouey,” and the plaintiff replied 
that he would not take it, but would serve 
him with a Marshalsea writ. 

(A) Huxham v. Smith, 2 Camp. 21 . 

(i) Robinson v. Fcrriday , 8 C. & P. 753. 

U) Revan v. Rees, 7 Dowl. 
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When sum- notes (4), or even of provincial bank-notes (/), and not of money; or although 
citiiit in more than the precise sum be tendered, and change be demahded (m) ; or al- 
though, on making the tender, the defendant require a receipt to be given (w). 

Where the agent of the defendant pulled out his pocket-book, and offered 
to pay the whole sum to the plaintiff if he would go into a neighbouring 
public-house, and the plaintiff refused to take it, the tender was held to be 
good (o). 

But an actual production of the money is essential, unless the creditor 
dispense with it, either by an express declaration or by some equivalent act. 
Thus, where the debtor, on lealdng home, left 10/. with his clerk for the 
plaintiff', and the plaintiff was informed of this when he called, and de- 
manded a larger sum, and said that he would not receive anything less 
than his whole demand, and the clerk did not offer the 10 /., it was held to 
be no tender (p). 

To an A tender to an authorised agent is a tender to the principal (q). And 

agent. a tender to an agent was held to be good, although the principal had pre- 
viously prohibited the agent from receiving the money if ottered, the prin- 
cipal having put the business into the hands of his attorney (r). But a 
tender to the managing clerk of the plaintiff’s attorney, who at the time 
disclaimed authority from his master to receive the debt, was held to be 
insufficient (a). Circumstantial evidence is sufficient^). A tender of a 
debt due, or tender to a collector employed under a commission against the 
trader by the solicitor to the commissioners, is, it seems, insufficient (u). 

To one of A tender to one of several joint-creditors is a tender to all (?;). And if 
dltonj 1 * Cr> a,,< * ^ * iave tt joint, and C. a separate demand on D., and D. offers 

to pay both debts to A which A. refuses, without objecting that he is 


(/<) Wright v. Bred, 3 T. 11. 554 ; S B. 
& P. 52(5. Where the offer in payment of 
13/. 14 $. 2 d. was by 14/. in bank notes 
and sovereigns, but which the party re- 
fused to accept, but made no objection to 
the sum offered not being the precise 
amount, held sufficient, and that it was 
unnecessary to get the change and offer 
the precise sum. Atkin v. Acton , 4 C. 
& P. 208. So where the tender was 
in country bank-notes, and the only ob- 
jection was as to the amount. Polglass v. 
Oliver , 2 C. H J. 15. So proof of a tender 
of 20/. 9 s 6rf. in bank-notes and silver 
will support a plea of tender of 20 /. Venn 
v. James , 4 B. & Ad. 540 ; 1 N. & M. 392. 
Where after an offer made by the defen- 
dant, the plaintiff quitted the room before 
the defendant could take out the mouey, 
and it was not produced until after he 
was gone, held that it was no tender. 
Leatkerdale v. Sweepstone, 3 C.&P. 341. 
A tender made to the attorney, or Ids 
clerk, aftexMa letter sent by the attorney to 
demund payment, the authority not being 
disclaimed at the time, was bcld to be 
good. 3 C. & P. 453. 

(/) Lockycr v. Jones , Peake's C. 180. 

(w) Black v. Smith , Peake’s C. 88. 
See note (it). 

(m) Cole v. Blake, Peake’s C. 179. But 
sec Cdnseot v. Bay, 3 Esp. C. 48. Ifux- 
ham v. Smith , 2 Camp. 21. 

(*) v. Goldring, 2 M. & S. 80. 


Although the agent had not been autho- 
rized to tender*the whole, but tendered 
part at Ids own risk. Ibid. See also 
Black v. Smith, Peake’s C. 88. 

(p) Thomas v. Evans , 10 East, 101. 
S. 1\ Dickenson v. Slice, 4 Esp. C. 68, 
cor. Lord Kenyon. And see Bouglas v. 
Patrick, 3 T. R. 084. 

(q) Goodland v. Bleioith, 1 Camp. 
477. Kirton v. BraWiwaitc , 1 M. & W. 
310. But Benthic, that a bailiff who makes 
a distress cannot delegate his authority, 
and that a tender to his agent is insuf- 
ficient. Pimm v. Grcville, 6 Esp. C. 95. 

(r) Moffatt v. Parsons, 5 Taunt. 307. 

(s) Bingham v. Allport , 1 N. & M. 
398. But a tender to the attorney on the 
record is a good tender to the plaintiff. 
Crozer v. Pilling , 4 B. & C. 20. And 
a tender to one at the office of the plain- 
tiffs attorney, who is referred to on the 
subject by a clerk in the office, and who 
refuses the tender as being of an insufficient 
sum, is good, without showing who that 
person is. Wilmott v. Smith, M. & M. 
238. See Barrett v. Beer, Ibid. 200. 

(t) As where the money was brought to 
the house of the plaintiff and delivered to 
his servant, who retired and appeared to 
go to his master, it was held to be evi- 
dence to go to a jury. 1 Esp. C. 349. 

(?i) Blow v. Bussell, 1 C. & P. 365. 

(t?) Bouglas v. Patrick, 3 T. R. 683. 
So a request to one is a request to all who 
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entitled on the joint demand only, it is, a good tender of the debt to he 
three (?/>). 

The tender, to be available, must have been made before the action was Time, 
brought (a*). Where the declaration was intitled generally of the term, it 
was held that the defendant could not give evidence of a tender made after 
the first day of the term, although he was able to show that the latitat was 
sued out after the tender (y). This, however, appears to be doubtful ; for 
as the plaintiff may, on proof of a latitat issued afte? the first day of term, 
give evidence of a cause of action arising after the commencement of the 
term, but before the suing out the latitat, notwithstanding the general 
memorandum, there seems to be no reason why the defendant should not 
also resort to the latitat to show that his tender was in time (s). 

Issue having been joined on a plea of tender, the defendant is not entitled 
to judgment where the jury merely find special facts Which do not show an 
actual tender, although they be facts from which a tender might properly 
have been implied (a). 

If the plaintiff, to a plea of tender, reply a previous or subsequent de- Subsequent 
mand and refusal (h), on which issue is joined, thfr proof will lie on the demand, 
plaintiff. He must prove a demand of the same sum ; for, after a tender of 
5Z., the plaintiff cannot get rid of it by demanding a larger sum(e). The 
demand, to be available, must also have been made either by the plaintiff, 
or by an agent authorised to give a discharge for the money (d). 

A demand made by the clerk^of the plaintiff's attorney, who was an 
entire stranger to the defendant, was held to be insufficient (e). So was a 
subsequent demand, accompanied by a further demand of another sum 
which was not dtife ( f ). 

After a tender made by A. and B., a subsequent- refusal by A. alone, on a 
demand made upon bim, enures as the refusal of both (g). 


have jointly promised. limn ton's Case , 
Noy, 135 ; Vin. Ab. Ev. T. b. 115. 

(tv) Ibid. 

(a?) It is no answer to a plea of tender 
before the exhibiting the plaintiffs bill, 
that the plaintiff had before the tender in- 
structed an attorneyjio sue out the writ, 
and that he had applied before the tender 
for the writ, which was afterwards sued 
out. Briggs v. Calverley , 8 T. It. 629. 

(y) Bolfe v. Norden , 4 Esp, C. 72. 
See Southouse v. Allen , Selw. N. P. 146 ; 
Tidd, 360. Note, that in Bolfe v. Nor- 
den, Le Blanc, J. said that he would ad- 
mit the evidence of the latitat , reserving 
the point ; but the defendant was not pre- 
pared with the writ, and the plaintiff had 
a verdict. Where the suing out a latitat 
is not replied to the Stat. of Limitations, 
or to avoid a tender, or given in evidence 
to support a penal action, it is considered 
but as process, and not as the commence- 
ment of the suit. Foster v. Bonner , Cowp. 

(z) See Time. The memorandum on 
the record may in such case be set right 
by summons before a Judge at the assizes. 
Sugden v. Wilcocke, cor. Bayley, J. York 
Spring Assizes, 1825. Hie record was 
from the Exchequer. 


(a) Finch v. Brook , 1 Bing. N. C. 
253. Thn jury found that the defendant’s 
attorney called on the plaintiff, saying, u I 
am come to pay you 1 1. 12s. 6rf., which 
the defendant owes you that the attor- 
ney put his hand in his pocket, but did not 
produce the money, the plaintiff saying, 
" I can’t take it, the matter is now in the 
hands of my attorney.” 

(5) The defendant cannot plead a tender 
after the day of payment of I bill of ex- 
change, although he aver that he was 
always ready to pay from the time of the 
tender, and that the sum tendered was the 
whole of the sum due in respect of prin- 
ciple and interest. Hume v. Peploe , 8 
East, 168. 

(c) Spybey v. Hide , 1 Camp. 181. And 
where issue was joined on a previous de- 
mand of 41. 7 s. 6 d., it was held that this 
was not supported by proof of a previous 
demand of 10 1. 4s. then due on a hill of 
exchange. Bivers v. Griffiths , 5 B. & A. 
630. 

(d) 1 Camp. 478. Coore v. Calla way , 
1 Esp. C. 115. See Palliser v. OrtL 
Bunb. 166. 

(e) Coles v. Bell, 1 Camp. 478. 

(/) Coore v. Callaway , 1 Esp. C. 115. 
Strutt v. Boyers, 7 Taunt. 213. 

(g) Haywood y. Hague, 4 Esp. C. 93; 
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Proof of the delivery of a letter j$t the defendant's house^ to a clerk, who 
returned with an answer that the debt should be settled, was held to be 
primd fade evidence of a demand (A). 

Upon a replication that before the tender the plaintiff sued out an origi- 
nal, it was held to be sufficient to produce the capias ad respondendum (i). 

Where a tender is made to relieve goods from a claim of lien, the same 
degree of form and precision are not necessary as where it is made in dis- 
charge of a debt. In tuch a case it has been held to be unnecessary to 
tender the precise sum. 

Although a tender of the sum due is not evidence under the general issue 
in assumpsit or debt, but must be specially pleaded, yet a tender of money 
due on a promissory note, accompanied with a demand of the note, is suffi- 
cient to stop the running of interest (k). 

The effect of a plea •f tender is to admit ^ie ground of action, and facts 
as alleged. Where one count of the declaration alleged that the defendant 
agreed to pay 41 1 for certain tithes let to him by the plaintiff, and that the 
plaintiff did let the tithes to him, and permit him to take them, it was held 
that the defendant, after having pleaded a tender to all the counts, was 
precluded from insisting that, he had been interrupted in taking the 
tithes (Z). 

Proof of a tender of money does not supersede the necessity of a de- 
mand, where a previous demand is essential to the maintenance of the 
action (m). 

The acceptance of the sum tendered dols not prejudice the rig-lit of the 
plaintiff to sue for more (w). 

It has been held, that after a plea of tender the plaintiff cannot be non- 
suited (o). 

Where a part^ has wrongfully possessed himself of goods, no tender of 
freight is necessary in order to enable the party to maintain his action ( p ). 

Where a tender and refusal are necessarily averred, the party must show 
an actual tender and refusal, or that, everything has been done on the part 
of the plaintiff which could be done to carry the contract into effect (q). 

The plaintiff averred that he was ready and willing, and offered to trans- 
fer stock, but that the defendant would not accept it, but no proof was 
given of any direct offer made on the day appointed, or*that the plaintiff 
had waited till the close of the transfer books on that day for the defendant 


and see 1 Esp. C. 489. Pilkington v. 
Hastings, 5 Co. 70; Cro. Eliz. 018. 

(h) Peirse v. Bowles and another , 1 
Stark ie’s C. 828. It has been held that a 
letter written by the plaintiff’s attorney 
and received by the defendant, is not suf- 
ficient evidence of a subsequent demand of 
the sum tendered, for at the time of the 
demand the defendant ought to have an 
opportunity of paying the money. Ed- 
wards v. Yates , R. & M. 800. But see 
Haywood v. Hague , 4 Esp. C. 98. 

(i) Gosling v, Witherspoon , 2 Will. 
»Siiund. note (1.) See Time. 

(k) Bent v. Bunn, 8 Cainp. 290. See 
Hume v. Peirfoe . 8 East, 108: 4 Leon. 
209. 

(0 Cox v. Brain, 3 Taunt. 95. So a 
idea of tender to a count on a promise to 
pay the debt of another in consideration of 


forbearance, dispenses with proof of an 
undertaking in writing. Middleton v. 
Brewer, Peake’s C. 15. 

(in) Simpson v Month, 2 B. & C. 682, 
where the action was brought for not pay- 
ing over the surplus after a distress for 
poor’s rates. 

(w) Spybcy v. Hide , 1 Camp. 181. A 
defendant cannot plead non est factum in 
an action on a bond and tender as to part 
(Jenkins v. Edwards, 5 T. R. 97) j or 
non assumpsit as to the whole, and teuder 
as to part. Maclellan v. Howard , 4 T. R. 
194. « 

(o) 2 II. B. 877. Harding v. Spicer , 
1 Camp. 327 ; and see Buc, Ab. tit. Ten- 
der, and the observations of Eyre, C. J. in 
GutterUlge v. Smith , 2 H. B. 374. 

(p) Lempriere v. Pasley, 2 T. R. 485. 

(q) 5 East, 107. 



TIMS. 


1073 


to appear and accept ; after a verdict for the plaintiff, on a rule nisi to set 
it aside, the Court held that he ought to have shown a direct tender and 
refusal, or that he had done everything in his power towards completing 
the contract, by staying at the Bank as long as the transfer books remained 
open on the day appointed for the transfer (r). But where a tender on the 
part of the plaintiff would be nugatory on account of the defendant’s in- 
ability to accept it, it need not be made (s). 

In an action of assumpsit to recover money paid £s part of the purchase- 
money of an estate, the title of the defendant being defective, it is not in- 
cumbent on the plaintiff to prove the tender of a conveyance j for the title 
being bad the tender would be nugatory (tf). 


TIME. 

In temporal proceedings, time is estimated by lunar, in ecclesiastical, by 
solar, months (u). The word month , as used in a statute, means a lunar 
month, unless from the express words, or from the context, it appears that 
a calendar month was intended (#). In matters of private contract the 
word may be construed to mean either a lunar or calendar month, accord- 
ing to the intention of the parties (?/). But if upon the face of the contract 
it stood indifferent which kind of month was meant, a lunar month would 
probably be understood, in analogy to the construction in the case of a 
statute. In the case of a bill of exchange, the computation, according to 
the law-inerchant, is by calendar months (z). 

It has been held that where a thing is to be done in a time specified after 
a particular fact> the day of the fact is to be reckoned as inclusive ; as 
under the stat. ‘27 Eliz. c. 18, which limits an action against the hundred to 
a year after the robbery (a); or where a month’s notice of an intended 
action is required, for then the month is to be computed inclusive of the 
day on which the notice was served ( b ). 


(r) Nor denave v. Gregory, 5 East, 107. 
Unless there was a refusal, an averment 
of which shows that the defendant was 
present, the plaintiff must show that he 
was there and made*a tender the last time 
of the day when it could he done con- 
veniently. Lancashire v. KilUngworth , 
12 Mod. 531. 

(t) Per Lord EUenborough, C. J. 5 East, 
202 . 

(0 Seaioard v. Willoch, 5 East, 138. 
In orders for payment of money (by the 
Court), month means a lunar month. At- 
torney-general v. Newbury Corporation. 
1 Cooper (Ch. C.), 383. 

(a) 1 Blk. Rep. 450; Doug. 463. 

(a?) Lacon v. Hooper , C T. R. 224. R. 
Adder ley, Doug. 446 ; 2 Bl. Comm. 

(?/) Langv. Gale, 1 M.&S. 111. See 
Smith v. 2| rown, 2 Marsh. 41. 

(z) Bayley, O. B. 

(a) Hob. 130 ; 2 Roll. 520, 1. 27 ; Doug. 
465 ; 3 T. R., 623 ; Com. Dig. Temps . A. 

(b) Castle v. Burditt, 3 T. R. 623. 
Clayton's Case , 5 Rep. 1. Osborne v. 
Rider, Cro. Jac. 135. Bellasis v. Hester, 

VOL. II. 


1 lid. Raym. 280. So under the stat. 21 
Jac. 1, c. 02, s. 2, the day of a trader’s 
arrest is to be reckoned in the two months 
lying in prison, which constitutes bank- 
ruptcy. Gkutsington v. Rawlins , 3 East. 
407. But The 1st sect, of the Annuity 
Act, which requires deeds to be enrolled 
within twenty days of the execution, &c. 
means twenty days exclusive of the day of 
execution. %Ex parte Fallon, 5 T. R. 283. 
Vide supra, tit. Hundred. Where under 
a statute time is to be computed from oil 
act done, the day on which it is done is tp 
be included in the computation ; where, 
therefore, the execution of a deed (the act 
of bankruptcy) was made on the 18th Fe- 
bruary, the two calendar months expired on 
the 17th April, it was held, that any fraction 
of the day on the 18th April was sufficient 
to bring the time within what was required 
by the words “ more than two Calendar 
months.” Bx parte Farguhar, 1 Mont.& 
M. 7. And see ex parte Whitby , 1 Mont. 
& M. 071; 4 Deac. 139; and ex parte 
Rhodes , 4 Deac. 125. Wliere the prohi- 
bitory clause in the charter provided that 
no mayor should be re-dlectcd within three 
years next following his former mayoralty; 
3 Z 
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Where a month’s notice of action was requisite, and notice was given on 
the 28th of April, and the writ was sued out on the 28th of May, it was held 
that the action was not premature (c). 

Where the cause of action is the seizure of goods, the time limited by sta- 
tute runs from the seizure (d). But where the time is limited not after the 
fact but after the day of the date, that day is not to be included (e). 

And it is now held that the time of giving notice in actions under statutes 
requiring notice is to he computed exclusively of the day of giving the notice 
and of bringing the action (/). 

The whole term (</) is, in consideration of law, but one day, and all allega- 
tions and entries which are of the term generally have relation to the first day 
of the term ; as in the case of a judgment (A) ; so if a deed be alleged to have 
been enrolled of a specified term, the law will intend that it was enrolled on the 
first day of the term (/) ; and where the bill is Utitled generally of the term, it 
refers to the first day of the term. But if the cause of action has, in fact, 
arisen after the commencement of the term, but before the bill was actually 
filed, and there be no special memorandum of the time of filing the bill, the 
plaintiff may show that the action was not premature, liy proof of the writ (J), 


field that. it whs to be understood to moan 
charter or mayor's years, and not calendar 
years, ami that there should he three inter 
veiling mayoralties between the time of 
serving the office. It. v. Swycr , 10 B. & 
C. 480. Ah to the doing of an act, see It. 
v. Denbighshire J., 4 Knst, 142. In the 
cuhc of nil appointment of overseers within 
a month, 2 Str. 1123. Ten days' notice of 
appeal, means one inclusive, the other ex- 
clusive. B. v. J. of W. It. of Yorkshire , 
4 1). & Ad. 085. 

(c) 3 T. R. 023. 

(tl) Godin v, Ferris , 2 II. B. 14 ; Saun- 
ders v. Saunders , 2 Bust, 254, P. C. ; 
Smith v. Wiltshire , 2 H.& B. 022. Seeus, 
where the cause of action is a continuing 
one, as by imprisonment, supra, 584. 

(e) Hob. 130; Com. Dig, Bargain and 
Sale, B. 8. 

(/), Young v. Higgon, 8 ^DowJ. 212; 
0 M. & W. 40. Anil see Lester v. Gar- 
land, 15 Ves. 248, overruling Castle v. 
j Burd'ttt. Ami see Webb v. Fairmaner , 
3 M. &> W. 473 ; and App. ii. £074. 

(g) The essoign day is fur some, though 
not all purposes, the first day of the term. 
It is so under the stat. 0 & 10 \V. 3, e. 15, 
s.2, in respect of an upplicution to set uside 
an award. In re Burt, 5 B. & C. 008. 
And in legal proceedings the ensoign day 
is in general considered the first day of the 
term. Ib., and Stanford v. Cooper, Cro. 
Car. 102. Bolton v. Bytes, 2 B. & B. 51. 
LaUller v. Elliott, 3 B. & C. 758. But 
now see the stat. for the regulation of 
Terms. 

(/i) 1 Bulst 35. 09. 

(i) 4 Co. 71, a. Where the day is ma- 
terial, a particular day of the term should 
be alleged, 4 Co. 71 ; YeL 35. 

U) Morris v. Pugh, 3 Burr. 1241; 1 BL 
312. Southouse v. A Urn, Tr. 8 G. 2, Com. 


Dig. Temps. 0.8; 3 Burr. 1241. Proyei's 
Case , 2 Sid. 432 ; B. N. P. 137. Even in 
a penal action, ib. If the defect appear 
on the record, the objection is fatal on de- 
murrer. Pugh v. Robinson, 1 T. It. 110. 
But if the cuuse of action be laid on the first, 
day of the term, it is sufficient, although 
the memorandum be general, for the term 
docs not commence for the purpose of deli- 
vering a declaration until the sitting of the 
Court. Ibid., and Dobson v. Bell, 2 Lev. 
170. In Wilton v. Girdlestone , 5 B. & A. 
847, where the bill against an attorney w as 
inti tied generally of Michaelmas Term, but 
the memorandum showed that it was filed 
November 28th, evidence was admitted 
that it was actually filed oil the 24th of 
December. Abbott, C. J. saved the point, 
hut the Court seem to have, decided upon 
the sole ground that proof of a demand 
and refusal on the 29th of November was 
evidence of a conversion previous to the 
28th. In Venables v. Dqffe, Carth. 113, 
B. N. P. 137, where in an action for a ma- 
licious prosecution the acquittal was laid 
to be after Michaelmas Term began, and 
tlie memorandum was general of Michael- 
mas Term, judgment was arrested because 
it was not shown that the bill was filed 
after the first day of term. But it seems 
that in such cases the Court, according to 
former practice, would after verdict inquire 
whether the bill was in fact filed after com- 
mencement of the term. According to the 
present practice, such evidence should be 
given on the trial, and if not the plaintiff 
would be nonsuited, but aftep verdict it 
would not be a ground for arresting the 
judgment Writs, whether bailable or not, 
are indorsed (by rule of the Court of King’s 
Bench) with the |Jay on which they are 
sued out ; so In the Exchequer. 
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or by proof that the declaration was subsequently filed (k) ; bpt otherwise he 
would be nonsuited (l). 

A judgment signed in vacation may be pleaded by an executor puis darrein 
continuance, although the last continuance was the last day of the preceding 
term (m). 

In proceeding by bill in the King’s Bench, and in actions in the Exchequer, 
the memorandum on the record is of the term when the declaration was filed. 
But where the suit is by original in the King’s Bench, or is in the Common 
Pleas, the title of the record is of the term in which issue was joined, without 
reference to the time of filing the declaration or plea (m). Hence, the record in 
an action by bill will sometimes show that an action has been property brought 
within a time limited, where the record in a suit by original or in the Com- 
mon Pleas would show the contrary, and would render it necessary to prove 
the real commencement of th enaction by means of the writ, to show r that it 
was in time ; as where an action is brought against a constable for an act 
done by him in the execution of his office. So, on the contrary, a record in 
a suit by original, or in the Common Pleas, might show that the action had 
not been brought too soon, where the record in an action by bill would show 
that it was premature, and render it necessary to prove the real commence- 
ment of the action at a later time ; as where an action is brought by an 
attorney for fees, within the stat. 2 Geo. 2, c. 23 (o). 

A plaintiff may consider the issuing of a latitat either as mere process, or 
as the commencement of his action ( p ) ; and he may prove a cause of action 
between the issuing of the latitat and filing of the declaration, in the case of 
bailable as well as of common writs ( q). 


(k) It may be proved by the attorney, 
without producing the writ, that the suit 
had a later commencement. Lester v. Jen- 
kins, 8 B. & C. 339. Declaration on a bill 
of exchange, dated 29fch November 1829, 
payable two months after date, the declara- 
tion was intltled generally of Hilary Term 
1828, and it was held that the attorney 
might prove the time of commencing the 
action without producing the writ; and see 
Wilton v. Girdles tone , 5 B. & A. 847. So 
in Home v. Cooker , 3 Starkie’s C. 138, 
where in an action against the owner of a 
bill of exchange, it was proved to have 
been dishonoured on the second day of the 
term of which the declaration was intitled 
generally, and on proof by the plaintiff's 
attorney that he filed the hill (of which he 
produced the draft), the plaintiff recovered, 
the defendant having liberty to move, but 
I never heard that be did. 

(0 Hollingworth v. Thompson , Guildh. 
1752 : cor. Dennison, 7 B. N. P. 137. 

(m) Lyttleton v. Cross, 3B.&C. 317; 
and see Prince v. Nicholson , 5 Taunt. 665; 
see 3 G. 4, c. 102. Issue joined on the 
allegation, thA at the time of exhibiting 
the plaintiff’s bill the plaintiff was not ad- 
ministratrix} it appeared in evidence that 
the bill was delivered with a special me- 
morandum, January 20th, and filed as of 
Michaelmas Term, and that administration 
was granted 10th January ; held, that the 
verdict was properly found for the plaintiff. 
Woolbridge v. Bishop, 7 B.& C. 406. 


(n) 2 Will. Saund. n. 1. 

(o) Supra, 109. Where the plaintiff’s hill 
had been delivered September 30th, 1797, 
and the record on attachment of privilege 
in C. B. was intitled generally of Hilary 
Term 1798, it was held to be incumbent on 
the defendant to prove, if he could, by the 
production of the writ, that the action had 
been in reality commenced before the ex- 
piration of the mouth. Webb v. Pritchett, 

1 B. & P. 263. 

(p) Wood v. Newton, 1 Wils. 141. The 
bill is the commencement of the action, 
unless the justice of the case require an 
earlier date, as in the case of a plea of the 
Statute of Limitations, or a tender ; and 
therefore payment of the expenses of the 
writ, with accord and satisfaction in an 
action of trover, between the issuing the 
writ and the filing of the bill, is evidence 
for the defendant in bar. The production 
of one writ against three defendants, and 
of three declarations and three rules to 
plead, is evidence of three actions. 11 
Price, 235. 

(q) Best v. Wilding, 7 T. R. 4. That 
is, where the declaration is entitled of the 
term in which the writ is returnable ; but , 
in Smith v. Muller, 3 T. R. 624, it was 
held that the plaintiff could not recover 
in respect of a cause of action which arose 
between the term when the writ was re- 
turnable and a later term, of which the 
declaration was intitled. Formerly the de- 
claration was actually delivered in the 
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• A billot Middlesex or latitat is a good comraeuccnient of an action, to save 
the Statute of* Limitation* or a tender (r). 

A defendant may show the real day of exhibiting the bill, where it is 
necessary, in opposition to the general memorandum of the %m. Where in 
i r n act inn of trover, an issue*, was where the cause of action arose within six 
years next before the exhibiting the plaintiff’s bill, and where the memo- 
randum was generally of Michtudmas term, and the writ was tested on the 
-?(it,h, returnable on the 29th of November, it was held to be evidence for the 
defendant, to show that the bill was exhibited on the latter day (s). 

In the Common Pleas the production of the capias ad respondendum 
proved the commencement of a penal or other action (t). And if to a plea 
of tender, or of the Statute of Limitations, the plaintiff replied an original 
Sinai out within the time, it was proved by the production of a capias ad 
rctgwndcndmn , for the Court, will presume an original (w). 

Whore the issuing of common process is relied upon as the commence- 
ment, of the action, evidence is frequently necessary to connect, the process 
with the subsequent proceedings, ami to show that the process was issued 
with a view to the Maine cause of action (.r). Where one writ only had been 
sued out, and the plaintiff had declared within the time allowed by the 
Court for declaring, it, was held to he sufficient to prove it, without showing 
a return (;//), and without, any evidence to connect the declaration with the 
writ (z). 


sumo term, and still must bo considered as 
delivered nunc pro tunc . Pit Hulh r, J 
ibid. 

( / ) 1>uy v. Churchy 1 Sid. 53. Foster 
v. Homier, Oowp. 454. Hollister v. Conl- 
son, 1 Sir. 550. Crohn f t v. Jones, 2 Str. 
7W. Johnson v. Smith ,2 Burr. 9(51. Mor- 
ris v. Pugh, 3 Burr. 1241). Supra, tit. 
Tenijish. 

(» (1 ranger v. George, 5 B. &C\ HO. 

( / ) Lender v. Moron, 2 Bl. 024, 5 ; S. 0. 
3 Wils. 4(51. Kinsey v. Heyward, 1 Ld. 
Khv , 434. Kurver v. Janie i, W illcs, 255. 
But sec Mois v. liruvrton , 1 Ld. Bay. 533, 
Jtroirn v. Bnhingion, 2 Ld. Ray. 880. 
VI hero the bill on which the action was 
brought became duo after the first day of 
the term of which the declaration was 
generally Jntitlcd ; held that the plaintiff 
might; prove by parol the time of the com- 
mencement of the action without pro- 
ducing the writ, the indorsement thereon 
being only a memorandum of tin* attorney 
in the cause. Lester v. Jc nidus , 8 b. & 
0. 339. The indorsement on a writ of 
latitat , showing the time of sealiug, is 
evident of the time of issuing the writ. 
Hop wood v. Bechet t, cor. Alderson, York, 
Sp. Ass. 1832. In suits by bill the me- 
morandum is but presumptive evidence of 
the time when the suit was commenced ; 
the real time may be shown by the de- 
fendant. Swancott v. West garth, 4 East, 
7*>. By means of the writ. Morris v. 
Pughy 3 Burr. 1241 ; 1 Bl. 312; Leader 
v. Moron, 8 Wils. 4(51, In an action for 
goods sold, where the nisi prim record is 
entitled of Easter Term, the declaration 
delivered by the plniutiff in Hilary Term, 


is admissible to show that the action was 
commenced before the expiration of the 
credit.. Harris v. Or me , 2 Cauip. C. 497. 
In an action by original, the production of 
the declaration is not evidence of the com- 
mencement. of tj>e suit, but it is evidence 
that a suit was pending at the time of the 
delivery of such declaration. Mathews v. 
II nigh y 4 Esp. C. 100. 

(u) Per Ld. Kenyon, in Gosling v. 
Witherspoon, Sittings after Michaelmas, 
1788 ; 3 Wils. 405 ; Tidd. 1851, 7tli edit. 

Or) See Stratton v. Snrignac, 3 B. & 
P. 330; where it was held that a replica- 
tion to a plea of tender, stating the issuing 
of an original quote clausum fregit, and 
return, and a second writ sued out after 
the tender and proceeded bn, but not con- 
nected with the first writ, was bad ; and 
the Court said that the mere circumstance 
of process sued out was not sufficient, 
since it might possibly lie for some other 
ground of action ; and if allowed to ope- 
rate in the way contended for, would open 
a door to much inconvenience, by enabling 
persons to keep process secretly in their 
pockets till the state of the proceedings 
disposed them to bring it forward. 

( y) Parsons v. King, 7 T. R. 0. Stan- 
way v. Perry, 2 B. & P. 157 ; 4 Taunt. 
555; G Taunt. 142, 3; Udd. 184, 7tli 
edit. It is sufficient if the plaintiff de- 
clare within a year after the return of a 
latitat. 7 T. R. G. 

(z) Hutchinson v. Piper, 4 Taunt. 455; 

G Taunt. 141 . Parsons v. King, 7 T. R. 
6. Even although a common capias is 
issued, and the plaintiff declares in a gut 
tarn action. Hutchinson v. Piper , 4 
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For the declaration being within time is presumed to be connected with 
the writ(#i); but unless it appear from the record that the plaintiff has 
declared in due time, as by the memorandum where the proceeding is by 
bill in the King's Bench, the plaintiff must prove that the declaration has 
been filed or delivered in time (A), as, in the Common Pleas, where the 
issue is of a term subsequent to that allowed by the course of the Court for 
declaring (c). Where in an action on a penal statute the writ was sued out 
February 22d, 1813, returnable the next Easter Term, but was not returned, 
and the trial was after Hilary Term, 1815, ami the declaration on the 
record, appeared to be of Hilary, 1815, and the plaintiff did not. show that’ 
the declaration was delivered in due time after the writ, it was held that 
he ought to he nonsuited (V/). 

If there be two writs, the Court will presume that the plaintiff proceeded 
on the second, unless he can show that the first was returned or served (e) ; 
and therefore if the plaintiff show tw r o writs issued, the first, of which is in 
time, with reference to the cause of action, but. the second is not, he will 
fail, unless he prove that the first lias been returned or served (./'), even 
although he declared in time after the first writ ( //). 

Where a continuance of the first writ must he shown, it is essential to 
show that the first writ was returned (//.). When?, in a penal action, a 
capias ad respondendum issued on the Htli of November, and within the year, 
but had not been returned, and a second capias was issued on the 13th of 
November, but after the expiration of the year, and the declaration was of 
t-lie same term, the Court, on the above distinction, held that there was not 
sufficient proof that the action had been commenced in time; and said, that 
if two writs he issued, one within a year after the offence committed, but 
the other not, it is necessary that the first should be returned to eonncct it 
with the second (i). * 

So, where in an action of debt for a penalty, the offence was proved to 
have been committed on the 23d of July, 171)1, and a latitat was produced 
tested July 13th, indorsed July 27th, and returnable on the morrow of All 


Taunt. 555. Usury was committed April 
30,1810, the writ sued out 14th of March 
1811 ; time to declare had been repeatedly 
obtained, and the declaration was ulti- 
mately delivered on the last day of Mi- 
chaelmas Term, 1811, intitled of Easter 
Term, 1811 ; and the Court held that the 
production of the writ within time was 
sufficient, and that evidence was unneces- 
sary to show that the action proceeded on 
that writ. 

(«) Ibid. And see the observations of 
Gibbs. C. J. Ita Thii^lewood v. Cracroft , 
C Taunt. 141. J 

W 4 Taunt. 506 ; 6 Taunt. 141. 

(e) Thistleicood v. Cracroft , 6 Taunt. 
141 ; 1 Marsh. 409. In the Common 
j^leas, if the trial he in term, the placitum 
is of the term j if it be in vacation, it is of 
the preceding term. By the course of the 
Common Pleas the plaintiff has all the 
vacation of the term ensuing the term in 
which process is returnable to declare in* 
Tidd’g Prac. 426, 7th edit., but he may be 
ruled to declare at the end of the second 
term. Ibid. 


(d) Tliistlcivood v. Cracroft , 0 Tumit,. 

141. 

O) Stanwiuf q. t. v. Perry, 2 B. & 1*. 
157. Weston v. Fournier , 14 East, 49.1; 
supra, 584 ; (I T. R. (>17. 

(/) iWd. 

(i tj ) Ibid. 

(h) Harris v. Woolford, 0 T. 11. 917. 
Tor until that be done the Court is not. in 
possession of the cause, so as to award an 
alms or pluries for bringing the defendant 
into court. 7 Mod. 3; 1 butw. 200; 1 
Ld. Ray. 435; 2 Ld. Hay. 833; Willes, 
253; Tidd. 184, 7th edit. It was also 
objected, in the case of Harris v. Wool- 
ford, that the writ did not state the jMtuse 
of action, the proceeding being under the 
Lottery Act, 27 Geo. 3, c. 1, but it was 
held that it could not be considered at 
Nisi Prius whether the proceedings had 
been regular or not. See King v. Horne , 
4 T. R. 349 ; 2 B. k P. 157; 14 East, 
491 ; 0 Taunt. 102. 

(/) Ibid. 

3 z 3 


Commence- 
ment of 
action. 



Commence- 
ment of 
action. 


Modern 

practice. 


1070 timb* 

Souls ( k), and a second latitat was produced, tested November 28th, 1701, 
indorsed January 13th, 1792, returnable on Monday next after eight days 
of St. Hilary, and the memorandum of the declaration was of Hilary Term, 
] 795, and the first writ had not been returned, it was held that a nonsuit 
ought to be entered (/). 

In an action of assumpsit it was held to be no defence to show that the 
defendant paid the debt after the issuing an alias pluries latitat , although 
the writ of latitat was not returned, and although the debt was paid 
without «any knowledge on the part of the defendant that the action was 
commenced. 

Here it was unnecessary to connect the last writ with the preceding onep, 
and the irregularity in proceeding on the pluries writ was waived by the 
defendant’s appearance (m). But it seems that if the payment had been 
previous to the issuing the pluries writ, then, inasmuch as the plaintiff must, 
to entitle himself to costs, have proved a commencement of the action pre- 
vious to the payment, he would have failed if he could not have proved the 
return of the latitat ( n ). 

In general, it seems that an irregularity in the commencement of the 
action will not support the objection that the action has not been commenced 
in time(/>). 

The real time of suing out a writ mny be shown in opposition to the 
teste (p); and if in a penal action the writ be not sued out till after the ex- 
piration of the year, although by relation it be within the time, the plaintiff* 
ought to be nonsuited (q). 

A judgment of discontinuance has relation to the date of the rule to dis- 
continue (r). 

By the stat. 39 & 40 Geo. 3, c. 105, parties in any personal action, or 
action of ejectment, in the Common Pleas at Lancaster, may give in evi- 
dence any cause of action, or bar, which has occurred prior to the day of 
t he actual signing of the capias ad resjtondendum, or other process, first issued 
forth in such action, or prior to the day of actually serving such declaration 
in ejectment, although such matters inay not have occurred prior to the 
teste and return of the original writ, or prior to the assizes, or time within 
or whereof such declaration shall be filed or recorded («). 

Many of the above decisions respecting the commencement of actions are 
inapplicable in respect of actions brought subsequently to the uniformity of 


(A) In all continued writs the alias 
must be tested on the day when the for- 
mer was returnable, 2 Salk. 009. 

(1) Harris q. t. v. Wool ford, 6 T. R. 
017. In Hates q. t. v. Jenkinson , there 
cited, the contrary was held, on the ground 
that the first writ had been returned. 
There the plaintiff proved two writs, the 
first of which was not sensed, hut was 
returned ; and it was objected, that proof 
ought to be given that the first writ was 
oonfnued. JLd. Mansfield overruled the 
objection, and the Court, on a motion for 
a new trial, held that the continuances 
might be entered at any time. 

(w) Toms v. Poicell, 7 East, 536, 

(n) See the observations of Lawrence, 
J. 7 East, 538. 

(o) Harris q. t. v. Woolford* 6 T. R. 

617; 7 East, 536. 7 


(p) Johnson v. Smith , Burr. 96Q; supra, 
584. An original writ should always be 
tested after the cause of action; and if 
a plaintiff, to save the Statute of Limita- 
tions, reply an original, bearing date be- 
fore the cause of action, it is abateable, 2 
Burr. 967. So, ini*he cafe of a writ of 
privilege by an attorney, which is in the 
nature of an original. Jones v. Burnet , 
cited, ibid. As to the teste of an original, 
see Price v. The Hundred of Chewton. 
1 P. Wins. 427. 

• 

(?) Morris v. Harwood, Mic.5Geo«3, 
B. N. P. 195. 

(r) Brandt v. Peacock , 1 B.& C. 649. 

' if) For further observations, see tit. 
Hitn dr ed— J rsTioiss— L imitations— 
Tendek. 
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process Act and modern practice, the time of issuing the writ, which is the 
commencement of the action, being now stated on the record (l). 

The information before magistrate is the commencement of a criminal 
prosecution («). 

It is a general rule of law that several acts done at several times, yet 
done in performance of the original contract and agreement of the parties, 
shall be adjudged as executed at oue and the same time ; and, therefore, if 
a man make a deed of feoffment, with warranty, and deliver the deed, aud 
at another time makes livery secundum formarn charts, the warranty is good, 
although no estate passed at the time of the deed to which the^warranty 
could be annexed (or). 

Although the law does not in general regard a fraction of a day, yet a 
day is always considered to be divisible for the purposes of justice (y). If 
a cause of action be laid on the first day of the term, a general memorandum 
is sufficient, for the term for the purpose of delivering a declaration does 
not commence till the sitting of the Court on that day (<r). A permit under 
the stat. 20 Geo. 2, c. 59, s. 00, dated at nine o’clock in the morning, and 
allowing an hour for the removal of wine from A ' s stock, and two days more 
for the delivery of wine into JB’s stock, expires at ten in the morning of the 
second day after the date (a). Where a sheriff seizes the goods of a trader 
under a fieri facias, and after the seizure, but on the same day, the trader is 
arrested, and becomes bankrupt, from lying in prison for two months, the 
assignees cannot recover against the sheriff^). 

Where a declaration was served on a Saturday, it was held that Sunday 
was to he reckoned in computing the time of signing judgment for want of 
a plea(c). 

It fcasbeen said, that reasonable time is a question of law(rf). In the 
abstract, reasonable^ time includes both law and fact; but it seems to be 
clear, that in particular eases reasonable time may either be an inference of 
law from the particular facts, that is, where they are such as fall within any 
general known rule of law, or may depend upon the conclusion of the jury 
that the time is reasonable or not, in point of fact, with reference to the 
ordinary practice and course of dealing, or to a man’s duty as a moral agent, 
under the particular circumstances of the case (c). 


(0 See above, tit. Penal Action — 
Hundred. 

(v) Supra, 312. 

(x) Second resolution, Lord Cromwell's 
Case, 2 Rep. 74. See further, 2 Ld. Ray. 
1096 ; 2 Burr. 1162. 

(y) 3 Burr. 1241. 1334; Dy.345; Salk. 
625 ; 3 Wils. 274. In the older authori- 
ties it is staged, with a precision somewhat 
amusing, that as an instant is the end of one 
time and beginning of another, it may be 
divided into two parts. So that in consi- 
deration of law there is apriority of time in 
an instant, Co. Litt. 185, b. This nice ope- 
ration of bisecting an instant, is, however, 

permitted, merely ex indulgentid legis ; for 
though according to what is termed “ the 
learning of instants, 1 * an instant may be 
divided into two parts, yet the law will 
by no means permit It to be carved out into 
three ; Fitzwilliam'sCase,6 Co. 33. Wbcte 
the word instanter occurs in a rule to abide 
by a special plea, according to the practice 


of the Common Pleas, it appears that 
twenty-four hours is meant. ( Price v. 
Simpson, 1 Taunt. 343.) But qu . whether 
instanter , as applied to the subject-matter, 
may not be taken to mean before the rising 
of the Court, where the act is to be done in 
Court, or before the shutting of the office 
on the lame night when the act is to be 
done there. R. v. Johnson, 6 East, 587, n. 

(z) Pugh v. Robinson, 1 T. II. 116. 

(a) Cooke v. Scholl, 5 T. It. 255. JSx 
parte Farquhar, infra . Cowie y ^Harris, 
1 M. & M. 141 . Hardy v. Ryle , 9 B.&C. 
603, infra , 1137. Lord Holt’s rule as to 
age, 1 Salk. 44 ; 4 B. & Ad. 204. ffodton 
v. Sanctuary , 4 B. 5c Ad. 255. 

(b) Thomas v. Desun get, 2 B. &c A. 586. 

(c) Shoebridge v. Tetcin, 6 Dowl. P. C. 
126. 

(d) Com. Dig. Temps. D. 

( e ) 4 B. & A. 389; Stra. 1271 ; Co. 
Litt. 56, b. ; Wiiles, 135. 206. Vol. I. 
tit. Law and Fact. 
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1080 tithes : 

If a bill of lading stipulate for the payment of demurrage by the consignee 
of goods after a limited time from the ship’s arrival, if the goods of the par- 
ticular consignee are not ready for discharge at the time of the ship’s 
arrival, he must have a reasonable time for removing them after they' are 
ready ; and in such a case, if, after using reasonable dispatch, he cannot 
clear them within the stipulated period, he will not be liable for demurrage 
till the expiration of such reasonable time ; but when that is expired, he 
will be liable, though the stipulated period, reckoning from the time when 
the discharge of his own goods might have commenced, has not elapsed (f). 

If a deed be proved to have been delivered, but the time of delivery does 
not appear, it shall be intended to have been delivered on the day of the 
date (//). 

An action will not lie on a contract made on a Sunday (/*). 

Unless the date of an instrument be impeached by evidence, it will be 
talfen to be the true date (i). 


TITHES. 

In an action of debt under the stnt. 2 & *3 Ed. 0, c. 13 (/«), for not. setting 
out tithes, the plaintiff must establish, 1st, his title as rector, lay impro- 
priator, flee. ; and 2dly, the defendant’s liability as an occupier of lands 
within the parish, &c. ; Billy, the value of the tithe. 

1st, Direct evidence of title in detail consists in proof of the plaintiff’s 
ordination by the bishop, and his institution and induction, his subscription 
to the Act of Uniformity in the presence of the bishop, and his reading the 
30 Articles within two mouths, and declaring his assent to them (/) ; but it 
will be presumed that he 1ms read them till the contrary be proved (m). 


(/) Rogers v. Hunter , 1 M. & M. 03 ; 
and sec Harman v. ( Randolph , 1 Holt’s C. 
35. Harman v. Mant , 4 Camp. 101 j 
Leer v. Yates, 3 Taunt. 387. 

(g) Tor Coke, C. J. who directed the 
jury accordingly, 1 Hoi. It. 3, pi. 5. Stone 
v, Grabhatn , 1*2 Yin. Ah. Q. a. A lease 
dated the 1st of May, to hold from the date, 
or day of the date , commences on the 2d 
of May, Co. Litt. 4(1 !>. ; but to hold from 
the making thereof, or thenceforth , com- 
mences on the day on which delivered. A 
lea$o dated mi the fortieth of March, to 
begin from the date, takes effect lrom the 
time of delivery. A, on the 2d of August 
makes an obligation to B. ; afterwards, on 
the same day, 23. releases all actions usque 
datum scripti, the obligation is discharged, 
for date means delivery. Secus if the 
release be to the day of the date, Hooke v. 
Richards, 9 Car. B. R. IJarg. Co. Litt 
40 h. (&) Condition to 9tand to an award 
made within four days of the date, an award 
made afterwards on the same day is bind- 
ing. Street's Case, Stiles, 382, The day 
of the date maf be construed either exclu- 
sively or inclusively, according to the in- 
tention of the parties as collected from the 
context, and subject-matter. Pugh v. 
Duke of L<‘eds, Cowp. 7 1 4. 

(h) Smith v. Sparrow , 4 Bingh. 84. 
Fennell v. Ridler , 5 B. & C. 400. 

(i) Anderson v. Weston, 7 Bing. N. C. 


s,. 

296. The time of an indorsement without 
date is a question for the jury. Ib. 

( U) This stat.. gives treble the vdlue of the 
tithes withheld ; and when the single value 
found by the jury does not exceed 20 nobles 
(0 /. 13 s. 4 cl.) the stat. 8&i)W. 3, c. 11, 
s. 3, gives the plaintiff his costs ; if the jury 
find the single value above that sum, or an 
arbitrator awards a less sum, or where the 
plaintiff declaring for a less sum, the defend- 
ant suffers judgment, by default, so that the 
value is not found by the jury, the defend- 
ant is not liable to these costs. See Bar- 
nard v. Moss, 1 H. B. 107. But still the 
costs may he taxed for the plaintiff ou a 
count for the single value, lb. Small 
tithes to the value of 10 1, are recoverable 
before two justices, by stat. 7 & 8 W. 3, 
c. 0; 53 G. 3, C.J27; 5&0 W.4, c. 74. 
See 2 Burn’s J. tit. Tithes, Where the 
appellant against a summary proceeding 
for tithes under the statute 7 & 8 W. 3, 
c. 0, s. 1, appeared before the justices, but 
offered no evidence of a modus, held that 
such evidence was properly rejected by the 
justices at sessions. R v. Jefferys, l BP 
& C. 004. See the Commutation Act. 
0 & 7 W. 4, c. 71. 

(l) B. X. P. 188. See Watson’s C. L. 6. 

(m) Powell v. MUbankfd Wils. 355 ; 
2 Bl. 851. After fifteen years’ possession 
of a benefice, tiie testimony of several per- 
sons, who stated that they had generally 
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Presumptive evidence of title is usually sufficient, as, by proof of undis- 
turbed possession of the rectory and perception of tithes without dispute (n). 
But evidence that the plaintiff, as farmer of the tithes, called a meeting of 
the parishioners, and proposed a composition, which was not followed by 
any agreement, although no one of the meeting disputed his title, was held 
to be insufficient ( 0 ). 

The slat. 2 & 3 Ed. 6, c. 13, which gives the action, enacts, “ that no person 
shall from thenceforth take or carry away any such or like tithes which 
have been yielded or paid within forty years, or of right ought to tyave been 
paid, kc.”(p). If the declaration state that tithes have been paid within 
the forty years, evidence, it seems, is requisite to prove thq^fuet (q). But if 
it be merely alleged that the tithes were payable, it will be presumed that 
tithes were then payable to the rector (r), even although tithe of corn be 
claimed, and it appear that as far as living memory extends the lands ln^e 
been in pasture, and have paid no tithe ($). And if the defendant object 
that the articles of which tithe is claimed were not cultivated in Englund 
previous to the stat. of Ed. 0, the burthen of proof will lie upon him (/). 

Tithes are due to the rector of common right; but where a vicar (u) or 
other person claims, proof of the endowment or other title is necessary. 


attended divine service for the two mouths 
next after the plaintiff's possession, and 
that none of them had heard him read the 
39 Articles, was held to be of no weight. 
Chapman v. Beard , Gwill. 1482 ; 3 Anstr. 
942. 

(«) Radford v. Macintosh, 3 T. 11. (535. 
flames v. Messenger, 13 East, 250 ; infra , 
790. CJiapman v. lie%rd, Gwill. 1482; 
B. NT. 1*. 188- Possession of tithes is 
sufficient. Wheeler v. Hey don, Cro. Jae. 
328 

(o) Wyflhrd v. Which, 1 15. & P. 458 ; 
Gwill. 1517. 

(p) The omission of this allegation is 
fatal, oven after verdict. Butt v. Howard , 

4 B. & A. (555. 

((/) Lord Mansfield v. Clarke , 0 Geo. 3, 

5 T. R. 264, li. 

(r) Mitchell v. Walker , 5 T. R. 200. 

(.?) Ibid. In KinaMon v. Clarke , Sum- 
mer Assixes, Salop, 1709, cited, 5 T. 11. 
205, n. Yates, J. is stated to have said, 
that he thought it necessary to prove per- 
ception of tithe in kind, in analogy to the 
meaning of the legislature at the time of 
passing the Act; but Buller, J. said that 
the note of this case was a loose one, and 
not to be depended on. 

(0 Halliioell v. Trapps , 2 N. R. 173. 

' (it ) The vicar can only make out his 
title to the claim of small tithes by evi- 
dence either of endowment or of prescrip- 
tive enjoyment. Hiscocks v. Wilmot , 1 
Gow. C. 197. Where there had been long 
continued enjoyment according to recitals 
in ancient leases, which was answered by 
putting in the original grant of 32 Hen. 8, 
subject to a condition of endowment as to 
the vicar, the court presumed that the 
Crown dispensed with a strict performance 
of the condition, and that by some inter- 
mediate acts not appearing, the particular 


endowment was subsequently sanctioned 
and validated. Woolley v. flirkenshaw , 
12 Pri. 702. Where, in the absence of any 
endowment, it wus clear that agistment 
eo nomine had never been rendered either 
to the rector or vicar, hut the result of 
the evidence of terriers from 1685 down- 
wards, tended to show that the parishioners 
conceived the vicar to have under the lost 
endowment a right to all the small tithes of 
the parish except certain tithes specifically 
stated to belong to the rector : and on the 
other side there was much, and clear evi- 
dence of a money-payment to the vicar, 
which covered hay and grassing, and an 
absence of all perception, the Court de- 
clined to decree for the vicar for agistment, 
but offered an issue ; with respect also to 
certain townships wherein the vicar never 
had received nor shown any title to receive 
the whole of the small tithes, the Court 
held that it should not, be presumed that 
the endowment contained a gift to him- -fci 
general terms within the rule established 
by the authorities. Willis v. Farrar, 2 
Y. 6l J. 217. And see Clark v. Stapler , 
Gow. 926. Cartwright v. Bailey, ib. 937; 
and Kennicott v. Watson, 2 Pri. 250, n. 
Jeremy v. Strangeway 8 , ib. 472. Where 
the endowment is lost and the rector has 
received no small tithes, but the vicar all 
that have been rendered, it is to be pre- 
sumed in favour of the vicar, that the 
endowment conferred on him by a general 
expression all small tithes whatsoever, and 
when that is inferred, they carry not only 
such as were then actually received, but 
such as although then neglected, came 
afterwards into existence by reason of im- 
provements in husbandry. Ib. Upon a 
question whether the vicar was entitled to 
certain small tithes claimed throughout 
the parish generally, and the issue tendered 
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Proof of the actual perception of titlie# of the kind claimed is forcible 
evidence of the right (or). Evidence, even in a single instance within thirty 
years, of a composition with the vicar foy agistment tithe of a particular 
close, has been held to be sufficient to entitle him to small tithes, on a bill 
filed by him for tithe herbage and furze (y). 

Proof of the payment even of a bad modus is evidence of title to tithes in 
kind ; for it is a temporary composition for the tithes demanded, which is 
evidence of the enjoyment of and title to the tithes themselves (z). 

An endowment may be established by evidence of usage, which would not 
support a prescription* Many endowments have been made within the 
time of legal memory, and the deeds being lost can be proved by usage 
only (a). Usage is tile broad ground of presuming in favour of the vicar’s 
endowment; and if tithes have been usually received by the vicar which 
B|e not expressed in the original endowment, a subsequent endowment will 
be presumed (A). 

Evidence of the perception of the tithe of hay, and of small tithes by a 
vicar, is evidence of a prescription which supposes an endowment (c). 

Proof that the rector of the parish B, has for many years received tithes 
for land in the parish H . is evidence of title in the rector of B. to the tithe 
of that land us against the occupier (d). 

A receipt for tithes, signed not by the receiver, but merely by his deputy, 
has been held to be inadmissible (<?). And where a modus of every tenth 
day’s cheese for a certain period of the year, in lieu of milk, was insisted on, 
proof of the delivery of the cheese at the house of the tithe gatherer, but not 
to himself, was held to be inadmissible to prove the perception of the mo- 
dus ( f). Payment of a composition for turnips, whether pulled or eaten 
off the ground, was held to be no evidence of pelfception of agistment 
tithe ( g ). 

If the plaintiff sue as lay impropriator, proof of his title ueuatty consists 


by the defendant was, whether he was 
entitled to those of a small part of the 
parish, in which the defendant's lands w r ere 
situate, alleged to belong to the owner of 
the lay fee, held, that admitting thereby 
the vicar’s general title, it was for the de- 
fendant to make out the exemption, and 
very slight evidence of perception by the 
JBaintiff being sufficient, the defendant was 
not permitted to avail himself merely of 
supposed inadmissibility of evideucc where 
lie offered none in Bupport of his own case, 
and that sequestrator’s accounts produced 
from the bishop's registry were admissible 
and alone sufficient to sustain tiie verdict 
in favour of the plaintiff. If the evidence 
were improperly received, still if there 
was any which was unobjectionable and 
sufficient to sustain the verdict, the Court 
would act upon it* Pulley v. Hinton, 
12 Pri. 626. 

(x) Where several species of small tithes 
have been received by the vicar, which 
have not been included In the original en- 
dowment, which enumerated certain arti- 
cles only, it was held that It extended to 
tithes tjusdem generis, Manby v. Lodge , 
l) Price, 244. Manby v. Curtis , 1 Price, 
226. So if he has taken other small 


tithes, agistment tithes will be decreed. 
Scott v. Lawson , 7 Price, 267; infra 
note (b). 

(y) Goole v. Jordan , Gwill. 648. 

(z) Travis v. Oxton, Gwill. 1074. 

{a) Jackson v. Walker, Gwill. 1231. 

(b) Williams v. Price and others , 4 
Price , 166. Cunlijfe v. Taylor , 2 Price, 
320. Parsons v. Bellamy, 4 Price, 190. 
But where the vicar rests on presumptive 
evidence of endowment arising from per- 
ception, unless he show that he has re- 
ceived tithe from the part of th$ parish in 
respect of which exemption is claimed, the 
defendants will be entitled to an issue. 
Armstrong v. Hewett and others , 4 Price, 
216. Vide etiam , JKennicott v. Watson, 
2 Price, 260, n. The vicar must show 
actual perception of such other tithes. 
Ibid . If we find the vicar receiving small 
tithes and no one else receiving any por- 
tion, it is to be presumed he is endowed of 
all; per Gibbs, C. B. Ib. 

(c) Travis v. Oxton, Gwill. 1006. 

(d) Barnes v. Messenmr, 13 East, 260, 

(c) Yate v. Leigh, Gwnl. 861. 

if) Wake v. Bus*, Gwill. 1396; 1 
Anstr. 296. 

(y) Gwill. 1462. 
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in showing that the tithes be Ion god to one of the dissolved monasteries, and Lay im- 
were granted to one from whom he deduces Ins own title (h). Enjoyment proprlator. 
of the tithes and ancient deed# conveying the tithes, are in such cases 
evidence of title (i). 

If he sue as lessee of tithes, he must, in addition to the title of his lessor, Lessee, 
prove the lease (A). And it seems that if he show himself to be entitled to a 
moiety only (I), as under an assignment of a lease by one of two joint- 
tenants, he will be entitled to recover (m). 

It seems that if a lessee of tithes describe himself as the owner and pro- 
prietor, the objection is fatal (n). 

The notice of determining a composition for tithes is on the same footing 
ns a notice to quit lands, i. e. a six months’ notice teAiinating at the end of 
the year of composition ; where therefore the year ended at Michaelmas, 
and the notice was given in, held that it did not apply to tithes of w^ol 
which became due in May(o). 

If there has been any composition for tithes with the plaintiff, he must Determina- 
sliow that it has been determined by a six months’ notice previous to the don of 
end of the current year(p). Where the inhabitants had for many years Jj^** 08 ** 
been in the habit of paying a composition for vicarial tithes, and the vicar 
at the usual time of settlement gave oral notice that he should for the future 
require tithes to be paid in kind, the notice was held to be sufficient to 
determine the composition (q), But a mere conversation, and demand of 
tithes, and refusal of the annual composition of 40 1 . without any formal 
notice, was held to be insufficient (r). 

Where the defendant sets up a modus, but fails, it seems that he cannot 
afterwards insist upon the want of notice (.s), any more than a ten ah t can 
after setting up an adverse title. 


(A) Com. Rep. 651 ; infra , 701. 

(0 Supfia, Prbbcriptton— Grant, 
Khuuston v. Clarke , 5 T. R. ‘265 ; Gwill, 
060. 

(4) B. N. P. 188. And a lessee cannol 
main tampan action under the statute in 
respect of tithes severed before the lease, 
for on severance they vested in the lessor! 
Wyburd v. Tuck, 1B.&P, 158. If a 
parson sows his glebe and then leases it. 
he is entitled to tithe. Burn’s Ecc. Law, 
tit. Vacation ; Titye. So if he Bell the 
emblements, reserving the lands. If a 
parson let his rectory, reserving the glebe 
lands, he shall pay tithe to the lessee. 
Gib. 661. Burn’s Eccl. Law, Tithe, iii. 7. 

(/) Nelthorpe y. Barrington , 2 Lev. 
113. Per Bailer, J., 1 B. & P. 464. 

(m) Wyburd v. Tuck, 1 B. & P. 458. 

(n) Stevens v. Aldridge, 5 Price, 834. 
pie objection was not taken on the trial, 

a ^ er a verdict for the defendant. 
Wood, B. said, that there had been many 
In <? ance8 ncw being refused where 
a fetal objection appeared on the record. 

(•) v. Howells, 4 M. & W. 198. 

v - Chichester, 2 Bro. Ch. 
R» 161 j GwllJ, 1217. 1220. The same 
notice must be given as to a tenant of lands. 

Doni - p roe- April 10th, 
E?® 1 ’ 84. ”• cited; I B. & P. 
460. If A. hate tithe, tp B. pending a 


composition, and A. afterwards determines 
the lease of B. before any alteration is 
made in the composition, A. cannot deter- 
mine it without six months’ notice. Wy- 
burd v. Tuck, 1 B. P. 458. If the bar- 
gainee of tithes for one year underlet them 
to the occupiers, no notice from the bar- 
gainee for the following year is necessary. 
Cox v. Braine, 3 Taunt. 95, A compo- 
sition for tithes ceases with the death of 
the incumbent, as far as regards his suc- 
cessor. Paynton v. Kirby, 2 Ch. 405. 
If the successor receives the next payment, 
he is liable to the executors of his prede- 
cessor for such part only as would have 
been paid to him in kind had he survived, 
and not pro rata, in proportion to the 
time which had run between the last pay- 
ment and his death. Williams v. PoioelL 
10 East, 269. Qu. Whether a composi- 
tion with the predecessor be primtit facie 
evidence of value. Paynton v. Kirby , 
2 Ch. 405. 

(q) Leech v. Bailey, 6 Price, 504. 

(r) Fell v. Wilson, 12 East, 83. 

(*) Per Richards, C. B. in Leech v. 
Bailey, 6 Price, 504. Lord Thurlow was 
of a different opinion in Bishop v. Chiches- 
ter, on the authority, it seems, of Adams 
v. Ileioitt, and contrary to his own judg- 
ment. See Peake’s L. E. 443, note(c). 
But in Bower v. Major, 3 Moore, 21G; 
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Defence. The defendant may, it seems, in an option for tithes in spedie, prove a 
flimoniacul presentation, which, under the stat. 31 Eliz. c. 6, renders the 
clerk's admission, institution and induction, wholly void ( t ), But this is no 
defence to an action for a composition for tithes, where one year’s com- 
position has keen paid (a), or to an action for use and occupation, where 
rent has been paid to the parson (x). 

An incumbent de facto has a right to sue for tithes (y). 

Severance. A Jayman ( z ) cannot prescribe de non derimando , either as against a priest 
or lay rector (a) ; for the maxim of law is nullum tempus occurrit ecclesice ; 
and therefore the mere fact that tithe has not been paid affords no defence. 
Tithe is every day claimed for lands inclosed out of wastes which have never 
paid tithe before (b). %ut as ecclesiastics might, previously to the restrain- 
ing statutes, have aliened their possessions sub modo (r), the defendant may 
prove either an actual severance of the tithes, or that a composition real 
has been entered into. 

And the fact of severance may be established, not only by means of the 
deed, but also by such presumptive evidence as warrants the conclusion of 
severance in fact. Thus, in the case of The Countess of Dartmouth v. Ro- 
berts (d), it was proved that the vicar hud been endowed of the tithe of hay 
throughout the whole parisli in the year 1253, and that the right remained 
annexed to the vicarage on the dissolution of the monasteries. The plaintiff, 
on the other hand, claimed under a deed, purporting to convey the tithe, 
duted 107(1, ami proved perception as far as living memory extended. 
Evidence was also given that the vicar had in the year 1777 instituted a suit 
for the tithe of hay against ail occupier of laud held by the present plaintiff, 
but thkt the right had been denied by the defendant's answer, and the suit 
abandoned. The. jury by their verdict negatived the claim of the vicar; 
and the Court held ffluit the verdict was right. Lord Ellenborough observed, 
“ Assuming that under the endowment the vicar was once well entitled to 
the tithe of hay co-ex tensive with the limits of his parish, he might, before 
the restraining statutes, have granted it to another ecclesiastical person, 
with the consent of the patron and ordinary; there would then have been 
a portion of tithes dissevered from the vicarage ; and there was evidence 
that it was so dissevered, from the conveyance of the tithe in 1076 to Lord 
Halifax, which, after their disseverance, but prior to the restraining statutes, 
might have got into lay hands. We therefore wunt to pray in aid only this 
supposition as to these portions of tithe which appear to have been enjoyed, 
dissevered from the vicarage, that they were so dissevered. t And in favour 
of modern enjoyment, which is the best interpreter of right where docu- 


1 B. Sc B. 4, a refusal to pay a composition, 
alleging a modus, was held to be sufficient 
to determine the composition. 

(t) Hob. 168. hrooksby v. Watts, 
6 Taunt. 333. 

(«) hrooksby v. Watts, 6 Taunt. 333. 
(x) Cooke v. Loxlry, 5 T. It. 4. 

(»/) Per Tenterden, L C. J., Halton v. 
tore, 1 B. & Ad. 550. 

(?) But a bishop, his tenant or copy- 
holder, may show that he and all his pre- 
decessors have held the manor by them 
ami their tenants discharged of tithes. 
Iii*hop of Winchester's Case , 2 Co. 44. 

(«) See Lord Mansfield v. Clarke , 
5 T. K. 264, n. 


(b) Per Ld. Kenyon, Mitchell v. Walker, 
5 T. It. 200. 

(r) See the observations of Buller, J. in 
Mitchell v. Walker, 5 T. It. 2G0 ; and of 
Wilmot, C. J. in tord Mansfield v. Clarke , 
5 T. It. 204, n. So, although a college is 
disabled by the stat. 13 Eliz. from making 
a grant, yet, as before that statute col- 
leges were at liberty to make such grants, 
if it appear that land, although constantly 
ploughed, has paid no tithes, the cast? will 
lie open to the presumption of a grant. 
Ibid. 

(d) 16 East, 334. 
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mentary evidence does not exist, ^we will, in conformity with Lord Kenyon, 
who said that he would presume two hundred deeds if necessary, presume 
that a disseverance took place." 

A composition real in the ease of an ecclesiastical rector must have been 
made before the 13th of Eliz. by deed executed by the incumbent, together 
with the patron and ordinary, by which the particular lands were freed of 
tithes, in consideration of a recompense to the incumbent and his succes- 
sors^). The direct evidence of such a composition is the deed itself; this 
evidence can, however, rarely be expected (/). And such a composition 
may be established by evidence short of the production of the deed (g). 

But mere usage in receiving a specific money payment in lieu of tithes is 
not in itself sufficient evidence on which to founch a presumption of such 
a deed ; for temporary agreements may bo continued for convenience by 
a succession of incumbents; and there is no adverse enjoyment, such as sup- 
plies a presumption of a grant in ordinary case9 ( h ). 

The rule is also to be considered, it seems, partly as a rule of policy, to 
prevent the church from being defrauded ; were it otherwise, every bad 
modus would be turned into a good composition (i), and consequently none 
can be presumed which is subsequent to the stat. 13 Eliz. Hence it is now 
an established rule that some evidence, independently of mere usage, must 
be adduced, to show that such a composition did once exist (A). As, where 
instruments are given in evidence which strongly denote that such a trans- 
action lias taken place (I). 

So, where in fact the occupier has long retained that which by law he 
ought not to retain, and yielded to the parson that, which of common right 
lie is not bound to yield, this mutuality of loss and gain, acquiesced in for 
a length of time, is strong corroborating evidence that such an agreement 
lias been executed by the necessary parties. But the bare fact that the par- 
son 1ms received less than of common right is due, or that which is due in 
a less beneficial inamit ”, is not a ground for presuming a real composition ; 
for where there is no mutuality, it. cannot be presumed that the parson, 
with the consent of the patron and ordinary, agreed to forego his l|gal 
rights (m). * 


(e) Gibson’s Codex, tit. 30, c. 5. Degge's 
1\ C. part 2, c. 20. Knight v. Halsey, 
2 H. & P. 204. 

(/) 2B.&P. 20(1. 

(g) Ibid.; and Sawbridge v. Benton , 
Anstr. 375. The evidence in support of 
a composition real was the partition of the 
lands tamp, C. 2, and a title deduced by 
various deeds therefrom, by which it ap- 
peared that, a money-payment was payable 
in lieu of tithes ; there was also a verdict 
in favour of the defendant, in a suit by the 
rector for such tithes, and there was no 
evidence of their having been rendered since 
the time of Ed. 2. ; it was held, that in the 
total absence of reference to any deed of 
composition, the evidence to sustain it was 
insufficient, and an account was therefore 
decreed. Lediardy.Anstey, 3 Y. & J. 548. 
See also Bemey v. Harvey , 17 Ves. 119. 
Upon an issue in a suit for tithes by a lay 
impropriator, against parties setting np 
title by grant in another, claiming also by 
lay fee the tithe of particular lands in their 


occupation, and a verdict for the defendants, 
the Court refused a new trial on the ground 
of misdirection as to the doctrine of legul 
presumption applying against lay impro- 
priators against, whom a grant may be 
presumed, if sustained by evidence ; hllld 
also, that the question of locality having 
been decidedly the jury, and being within 
their peculiar province, the Court was 
bound by it. Ringrose v. Todd, 12 Pri. 
650. g 

(h) P. C. Knight v. Halsey, 2 B. & P. 
206 ; supra, 912. 

(i) Knight v. Halsey, 2 & P. 206, 

Heathcote v. Maim raring, 3 Bro. C. C. 
217. 

(A) Robinson v. Appleton, 4 Wood, 10. 
Hawes v. Swain , 4 Wood, 313. Knight v, 
Halsey, iu Dorn. Proc. 2 B. & P. 172. 206. 
Per Lord Hardwicke, Rotherham v. Fan- 
shawe, 3 Atk. 628. 

(0 Sawbridge v. Benton , Anst. 375. 

(m) Knight v. Halsey, 2 B. & P. 206. 
lioile’s opinion iu the case of the Earl of 


Severance, 


Composi- 
tion, reul. 
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A disseverance, or composition real, cannot be presumed from the mere 
fact of non-payment of tithes to the church. Upon a bill filed by the vicar 
of Chatteris for an account of the tithes of a tract of land called Acre Fen, 
and where it was answered, that from time immemorial, and before the 
endowment of the vicarage, the rector impropriate held the Miles Lands 
in lieu of the tithes of Acre Fen, but no evidence was offered to prove this, 
except that no tithe within living memory had been paid in respect of Acre 
Fen, and the deposition of a witness as to hearsay declarations by old per- 
sons, since deceased, that the Miles Lands had been given in lieu of the 
tithes of Acre Fen, the deposition was rejected, and. the evidence held to 
be insufficient (n). 

As an ecclesiastical rector cannot sever the tithes by grant, no grant can 
be presumed ; but inasmuch as a lay impropriator may sever and aliene the 
tithes, it may no doub£ be presumed, upon proper evidence, that he has done 
so. Doubts, however, have occurred upon the question, what evidence will 
be sufficient to support such a presumption. It is clear, that proof of actual 
and continued possession of the tithes by the party who claims adversely to 
the rector, is evidence on which the existence of a grant maybe founded (o). 

But in the cases of The Corporation of Bury v. Evans (p), Nagle v. Ed- 
wards (q), and Meade v. Norhury (r), it was held that the long enjoyment of 
lands without payment of tithes was not a* sufficient foundation for presum- 
ing a grant from the lay impropriator. On the other hand, Wilmot, C. J., 
in the case of Lord Mansfield v. Clarke (s), was of opinion, that if in the case 
of a lay impropriator it appeared that land had been constantly ploughed, 
and that tithes had never been paid, the case was open to the presumption 
of a grant, and that it had been so settled in 'Rotherham v. Fanshawe(t). 

Buller, J. in the case of Mitchell v. Walker (u), intimated his opinion that 
such non-payment would afford some ground for such a presumption. 

Lord Loughborough, in the case of Rose v. Calland(x), expressed his dis- 
approbation of the doctrine in the Court of Exchequer, in not presuming a 
grant under such circumstances by the lay impropriator. 

J^ord Mansfield, in the case of Franklin v. Holmes (y), expressed his dis- 
approbation of the doctrine, that a composition real could not be proved by 
presuming a grant before the stat. 13 Eliz. 

Lord Eldon, C. observed (s), that there was a decision in the Court of 
Exchequer against it in the year 1727, and that both Lord Talbot and Lord 
Hardwicke struggled against it. * 

In the case of Meade v. Norhury (a), Wood, B. argued very strongly that 

* 

Hertford v. Leech, 8 Car. 1 ; 2 Danv. 

Abr. 611, tit. Dittoes, 1. pi. 2; Yin. Ab. 
tit. Dimes, (I. a) pi. 2. 

(n) Chatfield v. Fryer , 1 Price 253; 

Wood, B. dissentients. * 

(o) Strutt ?. Baker, 4 Gwill. 1 430, and 
the cases there cited ; and per Richards, 

C. B. in Meade v. Norhury, 2 Price, 345. 

Scott v. Airey, 4 Gwill. 1174. 

(p) 2 Gwill. 757. 

iq) 3 Anst. 702. 

(r) 2 Price, 338. Note, that in this 
case, in addition to the mere evidence of 
non-payment, it appeared that the land in 
question had once been in the possession of 
the lay impropriator ; thut a former impro- 
priator bad declared that the land was 


tithe-free; and that fifteen years before the 
impropriator had executed a lease of tithes, 
excepting the land in question. But the 
Court held that this evidence was not 
sufficient to support the presumption of 
a grant. 

(t) 5 T. R. 264, n. 

(0 3 Atk. 628; 1 Eden’s Cases in 
Chan. 276. 

(«) 5 T. R. 260. 

(x) 5 Yes. 186. Note, the dictum of 
Lord Loughborough in that case was extra- 
judicial. Per Richards, B., 2 Price, 367. 

(y) 3 Gwill. 1229. 

(. z ) 17 Ves. 127. 

la) 2 Price, 345. 
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a grant was to be presumed, insisting, that upon general and established 
legal principles a grant was to be presumed from long-continued enjoy- 
ment ; and that as a grant on such evidence might be presumed, and had 
frequently been presumed, against the Crown itself (£) & fortiori , it might 
be presumed against a grantee under the Crown. 

Without entering into any discussion on this question, it may be observed, 
that at all events the grounds of presumption in the two cases differ very 
essentially. An ecclesiastical rector could not enter into any composition 
even before the statute 13 Eliz., without receiving in return a recompence 
which should enure to himself and his successors ; and a rule of policy inter- 
venes, founded on the necessity of preserving the rights of the church, and 
perhaps also, the consideration that ecclesiastical incumbents, who have 
mere life-interests in the temporal revenues of the church, are likely to be 
more negligent in . permitting encroachments than laymen would be in 
respect of their own private absolute property. A layman, on the other 
hand, might aliene at any time, as well before as after the statute, of his own 
authority, for a sum in gross ; he is as likely to guard and husband such 
property with as much vigilance and industry as any other, so that the same 
degree of presumption is afforded by his laches as in any other case of pri- 
vate property ; and, finally, no rule of policy intervenes to counteract the 
usual and ordinary rules of presumption. Whatever, therefore, the law 
maybe on this question, it is impossible, In principle, to doubt that stronger 
evidence is necessary to prove a composition in the case of an ecclesiastical 
than in that of a lay rector. 

It has since been held, that mere non-payment does not furnish a. pre- 
sumption of a grant against a lay impropriator ( c ). 

Where the defendant insists upon a discharge by a modus, it is of course 
incumbent ujjon him to prove the payment of a sum in lieu of tithes so small 
that it may be considered to have been an immemorial payment. Such 
payment, when established in evidence, as far as living memory goes, will 
usually impose upon the plaintiff the burden of showing its origin, although 
the witnesses term it a composition ( d ). 

The nature of the evidence adapted to establish or rebut a modus, or to 
establish a right to tithe by special custom, has already been adverted to(c). 


(6) R. v. Carpenter , Show. 47. Mayor 
of Hull v. Homer,* Cowp. 102. Powell 
v. Milbanke, 1 T. R. 399 ; Cowp. 103. Ox- 
enden v. Skinner , 4 Gwill. 1613. Vide 
mpra, 915. See also the opinion of Clarke, 
B. in Fanshawe v. More, 2 Gwill. 780. 
In the case of Bemey v. Harvey (17 Ves. 
1 19), Eldon, C. adopted the distinction be- 
tween actual pernancy and a mere retainer. 

(e) Bayley v. Driver , 1 A. & E. 449. 

(d) Dviffield v. Orrell, 6 Price, 325. 
Or a rent ; Manky v. Lodge , 9 Price, 246. 

(e) See tit. Prescription — Custom 
—Reputation. A variance in the 
amount paid destroys the modus. Short 
v. Lee, 2 J. A W. 493 ; and see tit Pre- 
scription. Where a modus has co- 
vered a farm and common, and all tithes 
arising from them, it also covers the new 
crops raised on the allotment. Asketc v. 
Wilkinson, 2 B. A Ad. 152; Stockicell v. 
Terry, 1 Ves. 115; Steele v. Manns, 5 
B. & A. 22. In the first of these the 


Court called in question the judgment of 
the C. B. of the Exchequer, in the case of 
dFhe Bishop of Carlisle v. Blair , 1 Y. & 
J. 123. A plea of a modus of 4 d, an acre 
for ancient pasture land in the hfihds of fpi 
out-dweller, and where restored to pasture 
after being broken up, the same modus 
payable, held bad ; the antiquity on which 
such a payment could be valid can only be 
referred to the time of legal memory, viz. 
of Richard 1st, and must continue such; 
semble, however, that if properly pleaded, 
a modus might be suppoiW in respect of 
the land when in a particular state of cul- 
tivation, and that a modus may be good 
for lands occupied by an out-dweller, 
which nevertheless pays tithes la the hands 
of an inhabitant Cooper v. Byron, 3 
Younge & C. 467* The questions of rank- 
ness, and in respect of what a sum of mo- 
ney has been paid for more than a century, 
atf peculiarly fit for the consideration of a 
jury, upon an issue directed. Lord Redes- 
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The documentary evidence in such cases consists in judgments, decrees, da» 
positions, bills and answers, public surveys, inspeximuses, terriers, books of 
account, or other private writings. 

By the stat. 2 & 8 W. 4, c. 100, s. 1 (/), the time of prescription in the 
case of tithes claimed by the King, Duke of Cornwall, or by any lay per- 
son, not being a corporation sole, or by any body corporate, is thirty years, 
and shall be valid, unless in the case of a modus, a different kind of pay- 
ment, or m case of a claim to exemption or discharge, a render or payment 
shall be proved before the thirty years, or that such payment or render of 
modus was made or enjoyment had, by some eon^ent or agreement, expressly 
made or given for that purpose, by deed or writing; and if such proof be 
extended to sixty years next before the time of such demand, the claim 
shall be deemed absolute and indefeasible, unless it be proved that such 
payment or render w^ji made or enjoyment had, by some consent or agree- 
ment expressly made or given for that purpose, by deed or writing; and 
where the render shall be demanded by any archbishop, bishop, &c., or other 
corporation sole, spiritual, or temporal, such prescription and claim shall 
be valid and indefeasible, upon evidence showing such payment or render 
made or enjoyment had, as before-mentioned, during the time that two per- 
sons in succession shall have held the office or ti benefice, and for not less 
than three years after the appointment alid institution or induction of a 
third person thereto; provided that if the whole time of holding by such 
two persons shall be less than sixty years, it shall be necessary to show such 
payment or render made, or enjoyment had, not only during the whole of 
such time, but also during such further number of years before or after such 
time, or partly before anil partly after, as shall with such time be sufficient 
to make up the full period of sixty years ; anil also for and during the fur- 
ther period of three years after the appointment and institution or induc- 
tion of a third person to the said office or benefice, unless it shall be proved 
that such payment or render was made or enjoyment had by some consent 


dale v. Walhtj , 1 Youngc, 202. Where 
the plaintiff claimed only by his hill «n ac- 
count of tithe of hay, which the defendant 
set up ns covered by a modus of '2d. an 
acre in lieu of the tithes of hay or ancient 
meadows, and went on to allege that it 
covered also the tithe of agistineut as to^ 
part of the year, ami the evidence esta- 
blished %> modus for the tithe of hay, but 
not the agistment ; held that the variation 
between the modus as laid and proved, was 
not fatal to the defence, the right to the 
tithe of agistment not being in auy man- 
ner a question in the cause. Pope v. Far- 
thing, 1 Younge, 203 Upon an issue 
whether a certain district colled A. park 
was covered by a modus of 3/. 0 s. Sd. iu 
lieu of tithes, it was held that the word 
tithes in ancient documents does not ne- 
cessarily Import tithes in kind, but may 
mean, according to circumstances, either 
tithes in kind, or a money-payment in lien 
thereof; 2dly, that alter payment shown 
in respect of the entire district for above 
130 years, although the extent might be 
inconsistent with the description of thetft. 
pork in ancient documents^ denominated, 


and the question not being what was the 
ancient district so called, but whether the 
payment had always been for the district 
now so denominated, it was for the jury to 
decide upon the documentary evidence; 
and lastly, upon the supposition that the 
modus was to cover the whole district, it 
could not be deemed bad as being rank. 
Heck v. Bree, 1 Or. & J. 240. Contempo- 
raneous documents and proceedings iu 
causes, and also parol testimony, may be 
used to explain a deed and give it a con- 
struction, nnder certain modifications ; but 
not to contradict it, or make it a different 
deed. Lucton Governors , See. v. Scarlett, 
2 Y. & J. 300. 

( / ) Where at the time of the passing of 
the 2 Sc 3 W. 4, c. 100, a suit was pend- 
ing in equity, under which a composition 
was set aside, held that he was not pre- 
vented from proceeding in an action of 
debt on 2 & 3 Ed. 6, for not setting oat 
the tithes before the determination of an 
appeal pending before the House of Lords 
against the decree in equity. Thorpe v. 
Mettingley, o M. & W. 302. 
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or agreement, expressly made or given for that purpose, by deed or Modus, 
writing. 

By section 2, certain compositions for tithes are rendered valid. 

^By section 4, the Act is not to extend to cases where tithes have been 
demised, &c. 

Sections 5 and 6 exclude from the computation times during which lands 
shall be held by persons entitled to tithes, and during infancy, &c.$ 

A verdict between a parson and occupier of lands is evidence, though not Verdict, 
conclusive, upon the like point between the parson and another occupier decree, &c. 
relating to the same lands (</). 

A decree between the same parties on the same point is conclusive evi- 
dence (//). But it is not conclusive on others where the parties to the suit 
were not competent to bind the right in question. Thus, in a suit between 
the vicar and occupiers for an account of small tithes, a former decree be- 
tween the vicar and impropriator, declaring the former to be entitled to all 
small tithes under the endowment, was held to be inconclusive ; for the 
vicar had no power to bind the interests of his successors, and the decree in 
his favour could not be more conclusive than if it had been to his prejudice, 
and it was considered to be of no more force in respect of the successors of 
the vicar, who was a party to it, than a decree for an account of till tithes (i). 

Where the defendants in an action by a rector for tithes, insisted that the 
lands formerly belonged to a monastery, dissolved by the stat. 31 Hen. 8, 
and offered in evidence a decree to which the lessee, and not the impropria- 
tor, was a party, it was held that it was admissible (A), on the ground that it 
would have been evidence for the plaintiff, had the lessee prevailed. 

But in general a decree is not admissible unless it relate to the same 
lands and title ( l ). 

A decree professing to establish customs of tithing, and modes of pay- 
ment, obviously illegal, as moduses founded on agreements not ratified by 
the ordinary and patron, and not on a bond fide adverse suit to establish 
the moduses, and pronounced in a cause to which the patron and ordinary 
were not parties, is not binding either on the church or the court (m). 

Depositions taken in a former cause between the parties, or those who Deposl- 
claim under them, upon the same question, are admissible (n) after the tions. 
death of the deponents ( o ). And it has even been held, that on the trial of 
an issue to try wbjether the vicar was entitled to agistment tithe, depositions 
in & former suit between a lessee and an occupier were admissible against 
the vicar, although neither the bill nor answer were produced, and ajthough 
the vicar was not a party but a witness in that suit (p). But the principle 
of this decision seems to be very questionable. 

Upon a question of modus, the answer of the defendant to a former bill Bill and 
filed by the same plaintiff, in which he set up a different modus relating to answer ’ 
the same lands, was held to be admissible evidence ( q ). An answer by a 


(®) Benson v. 0/fve, Gwill. 702. Trams 
v. Ckalmer, GwiH 1286. 

(A) Vol 1. tit. Judgment. Carr v, 
Heaton , Gwill. 1258. 

(i) Carr v. Heaton , Gwill. 1258. The 
ordinary, who has a temporal interest in 
the lapsed presentation to a chnreb, musl 
be made a party to a bill to establish a 
modus. Cook v. Butt, 6 Madd. 53 ; Gwil. 
2029. 

(A) Bishop of Lincoln*. Ellis , Gwill 
VOL. II. 


632; Bun. HO. Per Montague, C. B. 
and Price, B. ; but Page, B. dissented. 

( l ) Benson*. Olive, Gwill. 701; Bunk. 

284. : 

(m) Jenkinson v. Royston,bT?t\ce,4$Kj. 

(n) Morgan v. Ncvill, Gwill. l()4fi. 

(o) Vol I. tit. Depositions. 

(p) Illingworth v. Leigh, Gwill. 1615. 
But see Scott i %Allgood, Gwill. 1360. 

(q) Ashby v. Power, Gwill. 1239. 
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rector to ft bill filed to establish a modus of a certain measure of meal as to 
one farm, admitting that the parish was exempt in consideration of a com- 
mutation for meal, was held to be strong evidence to prove a district 
modus (r). t 

Ancient documents of a public nature, made under authority, are also 
admissible, and frequently very material evidence in cases of this descrip- 
tion, such as Pope Nicholas's taxation ; the ecclesiastical survey (a), and 
ministers' accounts in the time of Henry the 8tb # and the parliamentary 
surveys in the time of the Commonwealth. These documents are, however, 
by no means conclusive in their nature, especially where an inference is 
attempted to be made from their silence a9 to a modus, in opposition to 
positive testimony (t). 

The King's books are conclusive evidence of the value of a living (a) ; 
but ancient valuations are not conclusive, either as to the value of lands or 
of livings ( x ). 

A survey of a religious house taken in the year 1563, was held to be good 
evidence to prove the vicar's right to small tithes (y). And copies from the 
cathedral churches of the surveys of crown and church lands, made under 
parHamenJary commissions in 1647, have been held to be admissible evi- 
dence, the originals having been lo9t in the fire of London (s). 

A terrier, as has been seen (a.) f is an instrument made under the autho- 
rity of the canon law, and it derives its authority from being found in a 
proper place of deposit, the church chest (b), the bishop's register-office (e), 
or the registry of the archdeacon of the diocese (d), or from such a connec- 
tion established between the instrument and the place where it is found, as 
reasonably accounts for its situation (e). 

A terrier is always strong evidence against the parson, but not for him. 


(r) De Wkelpdale v. Milbum , 6 Price, 
485. 

(*) The ecclesiastical survey does not 
mention mod uses, therefore no inference 
can be drawn from its silence. Robinson 
V. Williamson , 1) Price, 131). 

(0 In a late case, Driffield v. Orrell, 
6 Price, 325, where a parliamentary sur- 
vey wus offered in evidence to impeach a 
modus, Richards, C. B. observed, “The 
fact of a parliamentary survey not refer- 
ring to a modus is nothing when opposed 
to proof of actual payment. Had that 
document, though it is certainly entitled 
to great weight on some questions, even 
stated that there was no modus, it would 
not, as being on that subject, res inter 
alios acta, be strong enough to overturn 
the positive evidence of actual payment ; 
still less is the mere omission to mention 
it sufficient** And see Jee v. Hockley , 
4 Price, 87 ; 5 Price, 877. Lord Ellen- 
borough, 0. J. In the case of Roe v. Ire- 
land, 11 East, 284, observed, u The par- 
liamentary survey stands very high in 
estimation for accuracy ; it has happened 
to me to know several . instances in which 
the extreme and mJnute accuracy of the 
commissioners who drew it has exceeded 
any thing tliat could be.expected.” Su- 
pra, tit PnEscBiirrioifr In Blundell v. 
Howard, I M.it 8. 292, the same learned 


judge said, u That the parliamentary sur- 
vey had been taken with great pains and 
accuracy ; and that document being silent 
as to the modus, of itself afforded strong 
evidence against its existence.” 

(«) Stump v. Ayliffe, Gwill. 636; Dy. 
237; Cro. Eliz. 853; Cro. Car. 456; 2 
Lutw. 1305 ; 17 Yin. Ab. 362. * 

(x) Gwill. 857. 1240. 1347. 

(y) Travis v. Oxton, Gwill. 1066. 

(*) Underhill v. Durham , Gwill. 542. 
The object of the ecclesiastical survey was 
to ascertain the amount of the benefice, 
and not the resources from which it arose ; 
it may therefore be controlled or explained 
by collateral documents and usage. Where 
it stated a vicarage to be worth a stated 
sum “ in decimis minutls et oblationibus,** 
bat it appeared from documents and 
usage, that the vicar had only received 
certain small tithes, the court decided 
against his title to all small tithes. 
Fletcher v. Matter,, Young, 25; contra, 
Cunliffe t. Taylor, 2 Pit 829. 

(a) Vol. I. tit. Thrribr. 

(ft) 4 Price, 218. 

(e) Vol. I. p. 170. Atkin, v. Batton, 
Gwill. 1400 ; 2 A net. 386 ; 3 Barn’s Ecc. 
L. 879. 

(<J) 4 Price, 218. 

(e) Miller v. Foster, Gwill. 1400; su- 
pra, Vol. I. tit. Terrier. 
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unless it be signed by the churchwardens ; and where they are of his nomi- Terrier, 
nation, by some of the substantial inhabitants also. 

In a suit between the vicar and an irapropriatrix for the recovery of 
agistment tithe, R was held that terriers signed by the churchwardens only, 
stating that the vicar had all small tithes generally, were admissible ; for it 
was signed by persons not only disinterested, but bound from their official 
duty to sign it, and the want of the vicar's signature mode it stronger evi- 
dence in his favour (/*). 

Such instruments, when signed by the minister and parishioners, fre- 
quently afford the strongest evidence that can be adduced, either to dis- 
prove a modus altogether, or to determine the legal nature of a payment (g). 

Where subsequent terriers all mention a money payment, their effect is 
not overcome by the omission in former terriers, one of which stated that 
there was no prescription, and another that all petit tithes were due (A). 

A map made by one as lord of a manor, and produced by him, is evidence 
against him on an issue between himself and the rector, whether the former 
by himself, or by bis agent, was in possession of glebe lands belonging to 
the plaintiff (i). 

It has been seen that books of account of a preceding rector or vicar, Books of 
relating to tithes, are evidence for his successors ( k ). So also afe the books accou »t. 
of a deceased lessee of an impropriate rectory, after the expiration of his 
interest (/). For he was under no greater temptation to fabricate false 
entries than a rector or vicar would be. What he might insert would not 
be evidence during the term, either for himself or his assignee. So a 
book of a former collector, of ancient date, found in the hands of his suc- 
cessor, was admitted in evidence, although his hand-writing could not be 
proved (m). 


(/) Illingworth v. Leigh , Gwill. 1615, 
B. N. P.248. A terrier 'igi.'cd by church- 
wardens only is admissible to show that, 
generally speaking, the vicar was entitled 
to tiie small tithes. Lewis v. Bridgman , 
3 Sim. 325. An ancient document signed 
by the rector, and headed “ Notification of 
the tithep of the parish," although not 
coming oat of the proper repository of a ter- 
rier, was yet held to be admissible evidence 
against a succeeding rector, as the admis- 
sion of one of his predecessors, and upon 
the same principle as a receipt. Maddi- 
son v. Nuttall, 6 Bing. 226. Evidence of 
a single terrier, unsupported by usage, is 
insufficient evidence of a modus to entitle 
a defendant to an issue, and mere proof of 
non-render of tithes in kind is not sufficient 
to support a parochial modus; a party 
setting it up is bound to show distinctly 
the acceptance of it for some time and to 
some extent. Lynes v. Lett, 8 Y. & J. 
405. Terriers stating the rector to be 
entitled to the small tithes of the parish, 
do not exclude the possible existence of 
money* payments in lieu thereof. Fairfax 
v. Houldsworth, 1 Younge,79. Where, 
as well from the endowment as from subse- 
quent surveys and early terriers, there ap- 
peared to be no evidence of any modus, but 
on the part of the defendant many terriers 
during a century stated payments as mo- 


duses, and the parol evidence for thirty 
years past showed such payments as mo* 
duses, the Court refused to direct an 
account without first directing an issue ; 
held also, that terriers showing the modus 
payable for a district consisting of two 
townships, supported the modus laid in 
the answer, although it went on to state 
its being paid by a contribution amongst 
the inhabitants of the district, and that it 
was sufficient if the external boundaries of 
the whole district were defined with rea- 
sonable certainty. Warmington v. Sad- 
ler, 1 Younge, 283. 

(g) See Mytton v. Harris , 3 Price, 19 ; 
Brake v. Smith , 5 Price, 369. 

(h) Stuart v. Greenall, 9 Price, 113. 

(i) Allott v. Wilkinson , Gwill. 1585; 
supra , Vol. I. tit Map. 

{k) Vol. I. tit. Receiver's Books. 
Lord ArundeVs Case , Gwill. 620 ; 12 Vin. 
Abr. 255 ; pi. 3 ; Legross v. Lovemore , 
Gwill. 529. A rector's books, which re- 
main in his own possession, are less entitled 
to credit than receipts. Bobineon y. Wil- 
liamson, 9 Price, 139. It has been held 
that the books of a lay impropriator are 
also admissible in evidence. Short v. 
Lee, 2 J. & W. 479. 

(0 Illingworth v. Leigh, Gwill. 1617. 

(m) Jones m. Waller , Gwill. 847. As 
the cliaracter of a tithe collector is a 
4 A 2 
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A memorandum in an old book, purporting to bo a parish register, and 
kept in an iron chest in the vicarage, and containing a memorandum by a 
former vicar, as to bis gathering tithes in kind from some, and agreeing 
with others, has been admitted as evidence for a succeeding vicar (w). 

The vicar’s hooks have also been received in evidence to show that money 
payments made in lieu of tithe were regulated by the poor's rate ( o ). 

The custom of tithing in other parishes is not admissible (p). Where the 
plaintiff on a bill for tithes in kind alleged that be was entitled to such 
tithes in the townships A . and B. and offered evidence of payment of such 
tithes throughout the rest of the parish, it was doubted whether such evi- 
dence was admissible ; and the CouTt decided in favour of the claim on 
other grounds (</). 

Reputation and traditionary evidence are also admissible (r), subject to 
the rules already adverted to (*). Such evidence must he general in its 
nature, and is inadmissible for the purpose of proving u particular fact (£). 

And evidence of traditionary declarations is admissible, although it he 
derived from persons who had an interest in the declarations made. De- 
clarations by old persons, who at the time occupied lands in the parish, that 
it had always been the custom to make such payments, are evidence to sup- 
port. the allegation of a parochial modus ( u ). 

Evidence to prove a farm modus must show that the farm was an ancient 
one (.r). 

Where the defence was a farm modus, and the plaintiff on the one hand 
showed surveys and terriers in which no modus was mentioned, and the 
defendant on the other proved by witnesses the uniform payment of a sum 
certain in respect of his tenement, for the space of 60 years, it was held that 
the plaintiff might cross-examine those witnesses to show that other tene- 
ments in the same township paid a similar sum, for if they did, it was the 
less probable that if* such payments were made by way of modus, they 


private one, proof of his being such must 
usually be given to warrant, the reading 
of his entries. Short v. Lee, 2 J. & W. 
490; ami see Bullen v. Mitchell, 2 Price, 
099. Munby v. Curtin , 1 Price, 229. 
Illingworth v. Leigh, 4 Gwill. 1018. But 
where a charter ol* incorporation required 
the appointment of two proctors annually 
to receive tithes, it was held that their 
accounts, coming out of the archives of 
the corporation, were admissible. Short 
v. Lee, 2 J. & W. 490. 

(w) Brake v. Smyth,!* Price, 309. In 
a suit for tithes, books of collectors of 
tithes and statements for the opinion of 
eouusel were ordered to be produced, being 
alleged to relate to the matters in the bill, 
although denied that they would assist the 
plaintiffs case. Newtim v. Beresford, 1 
Younge, 377. Semitic aliter as to cases 
laid before eouusel in the progress of a 
cause, or in contemplation of it. Bolton 
v. Leicester Corporation , 1 Younge, 377. 

(o) Walter v. Holman , 4 Price, 171. 

(p) Brskine v. ltuffle, Gwill. 904. 

(q) Travis v. Cha timer, Gwill. 1237. 

(r) Stramham v. Cidlington, Cro. Eli*. 
228. Congley v. Halt, 2 Roll. R. 125. 

00 Supra, Vol, I. tit. Reputation — 
Tradition; Vol. II. p.90G. 


(t) Harwood v. Sims, 1 Wightw. 112. 
In Chat field v. Fryer, 1 Price, 253, where 
the defendant contended that lands called 
the Miles had been given to tlie rector in 
lieu of tithe upon Acre Fen, and proof was 
given that tithe had never been paid for 
Acre Fen, the Court of Exchequer (Wood, 
B. dhxen finite) held that a deposition 
stating that the deponent had heard many 
old people declare that the Miles had been 
given to the vicar in lieu of tithes was in- 
admissible. It Is to be observed, that in 
that case no evidence was given of posses- 
sion of the Miles by the vicar, but that, on 
the contrary, it appeared that It was in the 
possession of a person who was not shown 
to have derived his title from the rector. 

(v) Moseley v. Davies, 11 Price, 1G2. 
And see Harwood v. Sims , 11 Price, 170, 
in the note. Per Wood, B. Evidence of 
reputation of payments in lieu of tithes is 
entitled to respect. Robinson v. Wil- 
liamson, 9 Price, 139. Hearsay evidence 
of deceased persons that moduses were pay- 
able and paid by the occupiers forthe time 
being of certain farms, in lieu of certain 
tithes, was rejected as being evidence of 
reputation of private right. Lonsdale v, 
Heaton, 1 Younge, 00. 

(x) Stuart v. Greenall , 9 Price, 112. 
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should have been omitted in the surveys and terriers, and more probable 
that they were paid under composition (y). 

Next, it is a good defence to show that the lands belonged to a monas- 
tery dissolved by one of the statutes 31 H. 8, c. 13 ; 32 H.8, c. 24 ( z ), which 
held the land discharged from tithes by prescription, or the Pope’s bull, or 
composition real, or by the privilege of a particular order. 

The fact that the lands belonged to u monastery is usually proved by means 
of the survey taken at or soon after the time of the dissolution, or other 
public documents, most of which are deposited either in the augmentation- 
office, or chapter-house. 

Mere proof that the lands belonged to such a religious house, is primd 
fade evidence that they immeinorially held it so discharged (a). A pre- 
sumption which cannot exist unless the monastery itself was founded before 
the time of legal memory. 

2dly. The exemption may be established by evidence of the Pope’s bull, 
which, as has been seen, must be proved by the production of the bull 
itself, or an exemplification of it under the bishop’s seal. 

3dly. By evidence that the lauds belonged to a privileged order, as the 
Templars, Cistertians, and Hospitallers, before the council of Lateran in the 
year 1215 ; for the stat. 2 II. 4, c. 4, operated to prevent Cistertian or other 
orders from acquiring further exemptions, but left those untouched which 
existed before that council (b). Hut if the lands have paid tithes, a pre- 
sumption will arise that they were purchased after that time (e). This 
privilege, however, extends no farther than to hinds iri the possession of u 
tenant in fee, or in tail («J); a. lessee for life or years, unless he hold kuiiie- 
diutcly from the Crown, chargeable for such lands during liis occu- 
pation (e). 

Barren lands newly inclosed are also exempted from tithe (/) lor the 
space of seven years. This is matter of proof on the part of him who 
claims the exemption The question in such cases is, whether the land 


(?/) Blundell v. Haward , 1 M. & S. 
292. 

(s) These statutes continued the exemp- 
tion in the grantee which was before enjoyed 
by till? monastery. Hence, if a monastery 
seised of lands and a rectory, had paid no 
tithes within memory, such lands also are 
exempted on the ground of a perpetual 
unity of possession, for they could not pay 
tithe to themselves. Clavill v. Deane 
Gwlll. 1354. Slade v. Drake, Hob. 293 : 
11 will. 390. And if the unity be proved, 
the presumption will be in favour of the 
exemption ; this Is therefore in effect a dis- 
charge by prescription. See Sav. 62 ; Hob. 

The exemptions do not extend to 
lands which came to the Crown by the stat. 
27 Hen. 8, c. 28, which dissolved the lesser 
abbeys ; or by the 1st Edw. 6, c. 14, 2 Co. 

• Cosset v. Franklin ., Sir T. Ray. 225. 
Where it appeared that the lands were in 
Jay handa shortly before the Dissolution, it 
was held that the exemption could not be 
*W*d. Page v. Wilson , 2 J. A W. 
° , * n a writ by the impropriate rector, 
where no tithes appeared ever to have been 
toudered, but there was no evidence to 
show u legul origin to the exemption 


claimed, viz. that the lands belonged to u 
dissolved priory, und \v«*re a portion of 
tithes distinct from the rectory ; the Court 
having all the evidence before it, and it not 
being possible to throw further light oil it, 
and the evidence insufficient to justify a 
jury in go finding, the Court refused to 
direct an issue. Item v. Aglionby, 4 Russ. 
489. 

(«) Hob. 300; supra, note (r). 

(5) Toller on Tithes, 173 ; 3 Hum’s Ecc. 
L. 403, 5th edit. 

(c) Lord v. Turk , Bunb. 122. 

(d) Wilson v. Redman , Hard. 174; 
Peake’s L, E. 446. 

(e) Owen, 46. 

(/) 2 & 3 Edw. 6. c, 13, s. 5. Where 
upon an inclosurc of barren lands, the de- 
fendant put in cattle on his land, but did no 
other act of improvement, it was held that 
the seven years began to run only from the 
first act of ploughing to render the land 
productive. Uoss y. Smith, 1 B. & Ad. 
907 . Semble , the Act is to be construed as 
to apply to such improvement as would 
make the land produce more com or hay 
for tithe. Ibid. 

('/) Lord Selsea v. Powell, 6 Taunt. 297. 

4 A 3 


Lands of a 

dissolved 

monastery. 


Barren 

lands. 



tithes : 


Barren 

lunds. 


Custom of 
tithing. 


1094 

be sudpte naturd gterilis ( h ), or, according to Lord Coke, be not apt for 
tillage (i). The object of the Act was to encourage agriculture ( k ) ; and 
therefore, although the land produce some fruit, it may still be barren 
within the meaning of the Act, for no land is so sterile that it will not, with 
the aid of labour and pains, produce something. Off the other hand, no 
land is so fertile as to yield titheable fruit spontaneously. The question 
therefore seems to be, whether the land in its natural state be so barren and 
ungrateful, so unapt for tillage, as to require an extraordinary expense, 
either in manure or labour, to subdue its evil qualities, and reduce it to a 
proper state of cultivation (£). 

If the plaintiff declare for a tenth, but it turn out that by the custom he 
is entitled to an eleventh part only, he cannot recover ( m ). But he does not 
lose his common-law right unless the custom or modus be found by the 
jury (n). Where the plaintiff declared for the tenth, but gave in evidence a 
terrier, which showed that he was entitled to an eleventh only, and the 
witnesses on both sides proved different money payments by way of compo- 
sition, but the custom of tithing was not left to the jury, it was held that the 
evidence was not a ground of nonBiiit, and that no modus or custom being 
established, the plaintiff was entitled to the cornmon-law tithe. 

Whether tithes have been reqularly set out is of course a question of law. 
At common law, grass is titheable in grass cocks, after having been tedded 
in the process of making it into hay (o). And wheat is titheable in the 
sheuf and not in the shock (p ) ; and the parishioner must leave his nine parts 
in the field a reasonable time to enable the parson to compare his tithe with 
them (q). But the common law mode of setting out tithes may frequently 
be shown to be varied by proof of a particular custom ; as a custom through- 
out the parish for the parson to take only the eleventh shock of wheat in 


(k) 2M.fcS.a58. 

(i) 2 Inst. 050. 

(*) li N. P. 11)1 ; 1 Vos. 117. 

(/) Warwick v. Collin*, 2 M. & S. 040; 
5 M. & 8. 210. Lord Subsea v. Potoell 

0 Taunt. 207. And sec 2 Ins. 050. Witt 
v. Buck, t) Buis. 100. Stockwcll v. Tery, 

1 Ves. 117. June* v. Lx David, 4 Gwill. 
1830; Frernn. 335; Dyer, 170 b. Sher- 
rington v. Fleetwood , Cro. Elia. 475. By- 
ron v. Lamb, 4 Gwill. 1504 ; Com. Dig. 
JUismes, H. 15. 

(m) See Blundell v. Mawdetley , 15 
East, 041. 

(n) Ibid. 

(a) Newman v. Morgan, 10 East, 5. 
Hnlliwell v. Trapp*, 2 Taunt. 55. A 
reasonable quantity of a potatoe crop 
must be raised before setting out the 
tenth for inspection and view ; and there- 
fore the filling ten baskets as they were 
dug, turning out one for the tithe, and 
removing the other nine, is an illegal 
mode of setting out the tithe. Bearblock 
v. Meekiw, 2 Hagg. 495. Where the 
order of birth is ascertained, the tenth 
calf lu order of birth is the tithe calf, 
and the tithe-owner cannot insist upon 
the calves being kept until the tenth is 
weaned, and then choose an average calf 
out of the ten, Trutman v. Carrington, 
1 C. fc J. 320, and 1 Tyr. 169. So the 


tithe of calves is to be set out at such 
time ns the animal is fit to be weaned 
and can livo alone upon the food 
provided by nature for animals of that 
kind. Bearblock v. Tyler , Jac. 500. 
The law does not dispense with the tithe 
of the rakings of hay as it does of 
corn. Ibid. Although there may be in- 
convenience and expense to the tithe- 
owner in the inode of Betting out the tithe, 
yet, if it be necessary and proper to en- 
able the proprietor to have the full benefit 
of his crops, it is no legal objection, in an 
action for not carrying away the tithe 
set out. Where the jury found that the 
exposure of new potatoes on the ground, 
or even in sacks, would subject the far- 
mer to a great diminution in the value 
of his produce, and that by the mode 
used of setting them out in the early sea- 
son in small baskets, the tithe could be 
as well judged of as otherwise, and gave 
a verdict for the plaintiff, the Court re- 
fused to disturb the verdict Thompson 
v. Bearblock , 1 B. fc A. 812. See jBsar- 
block v. Meekins, 2 Hagg. 495, supra. 

(p) HaMwell v. Trapps, 2 Taunt. 55. 
Shallcross v. Jowle , 13 East, 261. As to 
hops, see Knight v. Halsey, 7 T. R. 86; 
2 B. fc P. 372 ; turnips, Blaneyy. Whir 
taker, cited 10 East, 12. 

(q) Ibid. 
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consideration of the fanner putting sheaves into shocks, and in bad weather Custom of 

opening them to dry (r) ; but to support such a custom proof of considera- tithing, 

tion is necessary. A custom to set out only the eleventh cock of barley, 

without proof that the farmer did anything for the benefit of the parson, 

but only for the benefit of the whole crop previous to the tithing, was held 

to be bad (s). So, although clover-hay be titheable in the cock and not in 

the swathe, yet, where by the particular course of husbandry it is not put 

into cocks, it may be set out in the swathe (t). Although the statute of 

Ed. 6 be penal in its nature, the proof of a custom to take less than the 

tenth will not avail the defendant, unless it be valid in law ( u ). 

Where the issue is on any custom, all those who are interested in either Compe- 
establishing or defeating the custom are incompetent to further such interest tency. 
by their testimony ( x ). 

In an action on the case for not setting out tithe corn, an allegation that 
the tithe was lawfully and in due manner set out, is supported by evidence 
that it was set out in the manner agreed on by the parties, although not 
according to the rule of common law; for modus et conventio mneunt 
legem (p). 

What shall be reasonable time is usually a question of fact ( z) % 

In an ejectment against the lessee of tithes, after a determination of the Ejectment, 
lease by notice, proof must be given of possession after the expiration of the 
notice. This fact may be established by means of the rule to defend (a), 
as also by evidence that upon a demand made after the expiration of the 
notice the defendant refused or was silent (b). Notice to quit at one time is 
waived by a subsequent notice to quit at a later term (c). Provided evidence 
be given to show that a grant existed, it is not essential to produce it any 
more than in the case of u composition real (d). 

Where the receipts in the possession of the defendant, given by the pre- 
decessors of the plaintiff, related to some compositions for tithes of corn, not 
matters in dispute, and others to moduses for the tithes claimed, and there- 
fore evidence for the defendant, the Court refused to compel him to pro- 
duce them ( e ). 

TOLL. 

A man may take amends for trespass in unloading from the seatepon his 
land, but cannot take it as a certain common toll (/). See tit. Way. 

TREASON. 

At common law, one witness was sufficient in the case of treason, as well 
as on any other capital charge ; but by the stat. 7 Will. 3, c. 3, and various 
other statutes (p)*two witnesses are essential, either both to the same overt 


(r) Smyth v. Sambrook, I H. & S. 60. 

(s) Ibid. 

(0 CoUyer v. Howes , 2 Ans. 481. 
Baker v. At hill, 2 Ans. 481. 

(w) Phillips v. Davies , 8 East, 178. 

(*) Supra , 364. Where the question 
"■» “ to the payment of tithe-wood in 
the weald of Kent, all those who as own- 
JJ* or farmers were entitled to any wood 
there wpre held to be incompetent. Earl 
tfCl anrichtrd ▼. Lady Denton, Gwill. 

W 52* T * Hur <^h 3 B. & C. 218. 

(zyima. 

(ay See the role, supra , 432. 


(b) Doe v. Palmer , 16 East, 53. . 

(c) Ibid. (i.e.) if given with intent to 
waive the first notice. See Doe v. Hum- 
phrys , 2 East, 237. 

(d) Bennett % Neale, Wight. 324. 
Chatfield v. Fryer , 1 Price, 253. Heath- 
cote v. Mainwarmg , 3 Bro. C. C. 217. 
Supra, 913. 

(e) Tomlinson v. Lymer , 2 Sim. 488. 
(/) Lord Hale, De Portibus Maris, 51 ; 

and per Holroyd, Blundell v. Catterell , 
5 B. & A. 285. As to proof of title to, see 
Middleton v. Lambert , 1 A. & B. 401. 

(9) 1 Edw.G,c.l2;5&0Edw.0,c.ll, 
s. 12 ; 1 & 2 Phil. & Mary, c. 10. 

4 A 4 
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act, or one of them to one, and the other of them to another overt act of the 
same treason. But the stat. 7 Will. 3, c. 3, does not require that each overt 
act shall be proved by two witnesses, but that the treason shall be so proved, 
there being one witness to one overt act, and another witness to another 
overt act of the same species of treason (A). 

It is sufficient if any one overt act be proved as it is laid to have been 
committed within the county ; the precise time and place are immaterial (*). 

Letters are evidence to prove overt acts, although the substance and 
purport only are set forth in the indictment (A). 

If an overt act be alleged, with circumstances which are not essential to 
the particular species of treason charged, they may be rejected as surplus- 
age. Thus, if the overt act of treason in levying war be alleged to be an 
arraying in a hostile manner, and thereby killing divers of the King’s sub- 
jects, if the arraying in a hostile manner be proved, that will be sufficient, 
without proof of the rest (/). 

Although one overt act at least must be proved as laid to have been com- 
mitted within the county, yet after such an act has been proved, evidence 
may be given of any other overt acts of the same species of treason com- 
mitted in other counties, for the purpose of explaining the object and inten- 
tion of the overt act proved within the county. Thus, in Sir H. Vane's Case , 
the treason charged was a compassing of the King’s death, and a levying of 
war in Middlesex was alleged as an overt act, and it was held that a levying 
of war in Surry might be given in evidence; for not being laid as the trea- 
son, it was a transitory thing, which might be proved in another county (m). 

An overt act of treason may be in itself, and unconnected with the 
traitorous intention of the actor, purely innocent. Thus, in Lord Preston's 
Case («), the mere taking boat in Middlesex was held to be an overt act of 
treason within the county, being proved to have been done with an inten- 
tion of going to France for the purpose of inciting foreigners to invade the 
kingdom. 

For the purpose of proving the traitorous intention, overt acts of treason, 
although not laid in the indictment., are admissible evidence. In Layer's 
Case (o) » conspiracy to depose, and to place the Pretender on the throne, 


(A) Lord Stafford's Case , 3 St. Tr. 204 ; 
Foat. 235, 7. Case of the Regicides, Kel. 
1); East’s P. C. 120. And* the stat. 7 
Will. 9, c. 3, expressly enacts and declares, 
that if two or more distinct heads or kinds 
of treason be alleged in the same in- 
dictment, one witness to prove one of the 
said treasons, and another witness to prove 
another of the said treasons, shall not be 
deemed to be two witnesses of the same 
treason within the meaning of the Act. 

(t) Chamock’s Case, 4 St. Tr. 570. 
Townley's Case , Post. 8,9; 8 Inst, 230 ; 
1 Hale, 961; 2 Hale, lf9. 291; Kel. 16. 
Lord Bahnerino's Case , Dorn. Proc. 9 St. 
Tr. 607 ; East’s P. C. 125. 

(h) Coleman's Case, 2 St. Tr. 661. Lord 
Preston's Case , 4 St. Tr. 411. Staley's 
Case, 2 St. Tr. 655. Francia's Case , 6 
St. Tr. 73. Layer's Case , 6 St. Tr. 330. 
Watson's Case , 2 Starkie’s C. 1 16. 

(0 124; 1 Hale, 122. Lotoick's 

Case, 4 St. Tr. 722. Layer's Case , 6 St. 
Tr.3l»,m 


(m) Sir JET. Vane's Case , Kel. 14, 15. 
Layer's Case , 6 St. Tr. 260. 

(?i ) 4 St. Tr. 477 ; Post. 196. 

(o) 4 St. Tr. 280, 7. See also the cases 
of Deacon , Post. 9 ; and Sir J, Wedder - 
hum , ibid. 22. In Mt. East’s Pleas of 
the Crown it is stated, “On the other 
hand, if the overt act offered in evidence, 
and not laid in the indictment, be no di» 
rect proof of any of the overt acts 
charged, but merely go to strengthen the 
evidence or suspicion of some of those 
overt acts by a collateral circumstance, 
such evidence cannot be admitted, notwith- 
standing the opinion of Ld. Hale to the 
contrary (I Hale, 121, 2). As in the ease 
of Capt. Vaughan , who was indicted for 
adhering to the King’s enemies on the 
high seas; the overt act was his cruising 
upon the King’s subjects in a vessel called 
the Loyal Clancarty ; and the Counsel for 
the Crown offered to give in evidence that 
he had some time before cut away the 
custom-house barge, and gone a cruising 



TREASON. 

being laid as an overt act, a corresponding with the Pretender, although 
made an overt act of treason by the stat. 12 & 13 Will. 3, was held to be 
admissible, as directly tending to prove the overt act laid. 

And in RookwoocTs Case(p), where, upon a charge of treason in com- 
passing the King’s death, a meeting and consultation to waylay him was 
alleged as an overt act, as also an agreement to provide forty men for that 
purpose, it was held that a list of the names of a small party who were to 
join in the attempt of which the prisoner was to have the command, with 
his own name at the head of the list as their commander, wa9 admissible as 
direct proof of the overt acts laid, although not alleged in the indictment. 
And it seems that the evidence would also have been admissible, although 
no agreement to provide forty men had been alleged, but merely a meeting 
and consultation to waylay the King ( 9 ). 

The publication of treasonable papers may amount to an overt act of 
treason (r). 

Writings found in the prisoner’s possession, but not published, if plainly 
connected by their contents with a treasonable design, are evidence of such 
design, though not published ( 0 ). But it seems, that if it be doubtful whe- 
ther writings found in the possession of the prisoner were connected with 
the treasonable design charged, they ought not to be read (l). 

Where the writings are connected with a treasonable object, either by 
their contents, or by collateral evidence that they were intended to be used 
in furtherance of that purpose, they may be read, on proof of their having 
been found in the custody of the prisoner, without proof that they are in 
his hand-writing ( u\ 

In Wat mi’s Case (#), where writings had been found at the lodgings of 
one connected by the evidence with the prisoner, as a joint conspirator, but 
after the apprehension of the prisoner, it was held that they might be read 
in evidence, although no absolute proof was given of their previous exist- 


in that vessel ; but as that was no proof 
of his cruising in the Loyal Clanearty, the 
Court rejected the evidenced it is, how- 
ever, to be observed, that Lora Hale merely 
says, that if an overt act be laid and proved, 
any other overt acts may be given in evi- 
dence to aggravate the crime, and render 
it more probable . By this Lord Hale 
does not appear to have meant that any 
other evidence was admissible than such 
as was in itself legal evidence to show the 
real nature and object of the overt act 
proved. In Vaughan *s Case , the proof of 
cruising in the custom-house barge, no 
more tended to prove a cruising In the 
Loyal Clancarty, than evidence of a rob- 
bing of A. on one day tends to establish 
the robbing of B. the day after. 

(p) 4 St. Tr. 687. 

(g) See Launch's Case, 4 St. Tr. 722. 

(r) East’s P, C. 119 ; Fost 198. 

<*) Foet. 190 ; 4 Bl. Com. 80. Gregg's 
Case, 10 St Tr. App. 77. Layer's Case , 
6 St. Tr. 279. hr. Hensey's Case , 1 
Burr. 644. Toolte's Case , cited East’s 
P. C. 119. Stone's Case ; 0 T. R. 527. 
If (says Mr. J. Foster and Mr. J. Black- 
stone) the papers found in Sidney’s closet 
had bden plainly relative to the other 


treasonable practices charged in the in- 
dictment, they might have been read in 
evidence against him. See Watson's Case, 
2 Starkie’s C. 141. 

(£) JR. v. Watson , 2 Starkie’s d. 141. 

(u) East’s P. C. 119. Layer’s Case , 
6 St. Tr. 279. So in case of treason or 
felony, it may be proved that articles were 
found secreted in the prisoner’s house 
after his apprehension. In Watson's Case , 
(2 Starkie’s C. 137,) evidence was admitted 
that a quantity of pikes had been found 
secreted in the prisoner’s house subse- 
quently to his apprehension. Lord EUen- 
boruugh, upon that occasion, cited a case 
from memory, where a butler to a banker 
at Malton had been taken up on suspicion 
of having committed a great robbery ; the 
prisoner had been seen near the privy, and 
this circumstance having excited suspicion 
in the minds of the counsel who considered 
the case during the assizes at York, at 
their instance search was made, and in the 
privy all the plate was found ; the prisoner 
was in consequence convicted, no doubt 
being entertained as to the admissibility 
of the evidence. 

(*) 2 Starkie’s C. 140. 


Traitorous 

intention. 
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Traitorous ence ; strong presumptive evidence having been given that the lodgings 
intention, had not been entered by any one in the interval between the time of the 
prisoner’s apprehension and the finding of the papers. 

But in Hardy's Case , where writings were found in the possession of con- 
spirators with the prisoner, but subsequently to his apprehension, it was 
held, that as there waB no evidence to show the previous existence of the 
writings, or that the prisoner was a party to them, they could not be read. 

In cases of this nature, where the offence involves a conspiracy, the decla- 
rations, acts and conduct of others proved to have been engaged in the 
same common design with the prisoner, are usually resorted to for the pur- 
pose of proving the illegal and traitorous intention. After proof of an 
association for such a purpose, all acts done by any of the parties so uuited 
in furtherance of the common design, are evidence against the rest. Hence, 
writings sufficiently connected with the general object, which have not been 
published, but found in the possession of a joint conspirator, are admissible 
in evidence against the prisoner (y). 

Upon this point the same principles and rules are applicable as in ordi- 
nary cases of conspiracy (z). 

It lias been already seen, that for reasons of policy witnesses in cases of 
this nature are precluded from disclosing facts the publication of which 
might be of public detriment (a). 

By the statute 9 Geo. 4, c. 31, s. 2, every offence which before that Act 
would have amounted to petit treuson, shall be deemed to be murder only. 


TRESPASS ( b ). 

In an action of trespass for an injury to the person, lands or goods of the 
plaintiff, the evidence relates, 

1. To proof of the possession of the identical lands or goods, 1099. 

2. Of the acts of trespass committed directly or indirectly by the defend- 
ant against the person, lands or goods of the plaintiff, 1104. 

3. To the damages, 1114. 

4. To proof of circumstances, with a view to cost!, &c. 1117. 

6. To proof of notices of action, 1117. 

0. To the defence under the general issue, 1117. 

7. Under the plea of liberum tenementum, or other claim of property, 

1123. 

8. Right of way, See., 1128. 

9. On issue taken on the replication of de injuriA sud proprid , See. gene- 

rally, 1131, and to the pleas of son assault , 1134; justifications in de- 
fence of property y 1137 ; under a license , 1137; under process, &c. 1139. 

10. On issue taken on a new assignment, 1141, or plea of excess , &c. 1143. 

11. Malicious trespasses, 1143. 

(y) R* v. Watson , 2 Starkie’s C. 140. 

And see the cases cited supra, tit. Con- 
spiracy. 

(z) Vide supra, tit. Conspiracy ; in- 
fra , Unlawful Assembly. 

(a) Supra, VoL I. 

(ft) Trespass is the proper form of action 
wherever the act occasions an immediate 
wrong; case, where the injury is the con- 
sequence of some other act, Oates v. May- 


ley, 2 Will. 313. Trespass also lies for a 
forcible injury to the wife or servant of the 
plaintiff ; but it seems that there the per 
quod is the gist of the action, and the inci- 
dents are in many respects similar to those 
which belong to an action on the ease. 
See Woodward v. Walton, 2 N.R, 470. 
Mary's Case, 9 Co. 113. Where the action 
is brought to recover substantial dam ages, 
aud the plaintiff is under the necessity of 
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1. An action of trespass quare clausum fregit is local (<?), and must be Quaroclau- 
proved to have been committed within the county as alleged. The deacrip- sum fregit. 
tion of the local situation of the close within a particular parish or township 
is also material (d). And where the locus in quo is described by its abut- 
tals, a variance from the description of any one abuttal in evidence will be 
fatal (e). 

Where the close is described by name or abuttals (f ), it is sufficient to 
prove the plaintiff’s possession of part of that close, provided a trespass by 
the defendant be proved to have been committed in that part(^r). 

A particular stating trespasses to have been committed in a close, “ which 
now is or heretofore was a rail or tram road,” the facts being that the 
defendants had taken up the plates of the railroad, altered its course, and 
laid others transversely, is sufficient (A). 

The action of trespass to lands being a possessory remedy, possession Possession. 
actual or constructive is essential (i) ; but an actual exclusive possession is 

satisfying the jury as to what amount they stated the defendants to have broke and 

ought to be, he has a right to begin. entered a close of the said plaintiff abut- 

Hoggett v. Oxley , 2 Mo. & R. 251 ; and ting on a close “ of the said defendant/* 

9 C. & P. 324. See Vol. I. tit. Onus the proof being that the close in which, 

Pkobandi. &c. abutted a close of one defendant only, 

, . , * . .... . held to be an ambiguity only, and not a 

( r ) An action will not he m the courts variance. Walford v. Anthony , 8 Bing, 
of this country in respect of a trespass to ^ 

land abroad. 4 T. R.503. (/) Formerly it was not necessary to 

(d) Taylor v. llooman , 1 Moore, 101. describe the close by name or abuttals; 

Premises laid in the parish of Clerkeuwell, hut now, by the rules of H. T., 4 Will. 4, 

proof that Clerkenwell consists of two the locus in quo must be designated in the 

parishes, although generally knovn by the declaration by name or abuttals, or other 

name of St. James's, ClerkenwoII, held to description, in failure whereof the defend- 

bc insufficient. Ibid. And see 5 B. & A. ant may demur specially. 

221. (g) Stevens v. Whistler , 11 East, 61. 

(<?) Thus, if the description be “abut- W Monmouth Canal Co. v. Harford , 
ting on the south on th- will of A.f the 1 Cr. M. & R. 614. 

proof of a mill there in the tenure of A. is (i) Topham v. Dent, 6 Bing. 616. 
essential. B. N. P. 89. Nowell v. Sands , Possession alone is sufficient against a 

2 Roll. Ah. 678. But strict literal proof wrong-doer. Cat teris v. Cowper, 4 Taunt, 

is not essential; if the description be of a 647. Ought on v. Sep ping 8, 1 B. & Ad. 

close abutting on the mill of A ., it is satis- 241. Revett v. Brown , 6 Bing. 7. Ora- 

fled by proof of such a mill adjoining, al- ham v. Peat , 1 East, 246. Overseers who 

though a highway intervene. B. N. P. 89. enclose waste without consent of the lord 

Nowell v. Sands , 2 Roll. Ab. 678. If the may bring trespass agaiust a mere stranger, 

close be described as abutting towards the Matson v. Cooke , 4 Bing. N. C. 392 ; but 

east, and in fact it abuts towards the it must be a clear and exclusive possession; 

north, inclining to the ea3t, it is sufficient, per Best, C. J., 6 Bing. 9. Where the 

Roberts v. Carr, 1 Taunt. 501. If a close plaintiff had conveyed a chapel built by 

be described as abutting in the direction of him to a third person, who had taken 

the four cardinal points towards specified possession of it, and left it in the care of a 

closes, although it be in fact a triangular gardener, to whom he gave the key, with 

close, the description, it seems, would be permission to allow the plaintiff to preach 

sufficient if it abutted towards such in the chapel, it was held that it was not a 

closes. Lempriere v. Humphrey , 3 A. sufficient possession to enable him to main- 

& E. 181; 4N.&M, 630. Although a tain trespass. Revett v. Brown, 5 Bing. 1. 

variance from the parish would be mate- The delivery of the key of premises to a 

ria *\ Baylor v. Hooman, 1 Moore, 161, carpenter, for the purpose of repairing 

yet if it be stated to be situate In the pa- them, was held to be a sufficient possession 

rlsh of A., it is enough if it has a chuTch to enable him to maintain a plea of pos- 

and overseas ; the Court Will not try the session, and molliter munus imposuit , $c. 

question of parocbiality. 2 Camp. 4. In to turn his own servant out. HaU l 

trespass, every part of the description is Davis, 2 C. h P. Cas. 33. The proprietors 

material, and must be proved. Per Law- of a canal who have erected a dam across 

rence, J. in Vowles v. Miller, 3 Taunt, a stream with the consent of the proprietors 

139. Trespass against several named only of the land, may maintain trespass against 

“ defendants” on the record, the plaintiff one who injures the dam. Dyson v. Co/- 
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Quareclatt- sufficient, as against a wrong-doer, without regard to the title of the 
sum fregit. possessor (A). 

Possession. The rnere prior occupancy of land, however recent, will give a good title 
to the occupier to recover in trespass against all, except such as can prove 
an older and better title in t4emselves (/). 

So it is no objection that the plaintiff holds under a lease which is void 
under the statute 13 Eliz. c. 20, by reason of the non-residence of the 
lessor (m). 

And proof of title does not dispense with the proof of actual possession. 
A lessee cannot support the action before entry (n) ; neither can an heir at 


lick, 5 B. & A. 601. But commissioners 
who erect a wall across a navigable river 
for the benefit of the public, cannot main- 
tain trespass for throwing it down ; for 
they have no property or possessory in- 
terest. Duke of Newcastle v. Clarke, 
2 Moore, 666. And see Hollis v. Gold - 
finch, 1 B. & C. 205; infra, 1127. The 
purchaser of a growing crop of grass 
sold under a distress, who has nailed up 
the gates, and made the grass into hay, 
may maintain trespass against the sheriff 
for the acts of his bailiff in entering and 
levying under a fi. fa. Tompkinson v. 
Russel, 0 Price, 287. If a tenant after 
the expiration of liis lease hold over, or 
incurs a forfeiture, and the landlord per- 
mit him to continue iu possession, he may 
iimintuin trespass against any one who en- 
ters upon him, having no better title than 
himself, See the observations of Little- 
dale, J. 4 B. & C. 604. In copyhold lands, 
although the property in the mines be in 
the. lord, the possession of them is in the 
tenant. Lewis v. Brant hwaitc, 2 B. & 
Ad. 437. A lease was of a tenement 
called W ., containing nineteen acres, in- 
cluding a piece of woodland, u except all 
timber and other trees, wood and under- 
woods,” &c. ; held that the soil on which 
trees not timber grew, was not excepted by 
tlie words “ wood and underwoods,” and 
jmssed to the lessee. Leigh v. Heald, 

1 B. & Ad. 622; and see Whilster v. 
Paslotc , Cro. Jac. 487 ; and Li ford’s Case , 
1 1 Co, 49. A pauper occupying a parish 
house is not to be deemed a tenant ; where, 
therefore, having quitted, although the 
children of the party were left in the 
premises, the overseers had without any 
breach of the peace resumed possession, 
held that they had a right so to do, and 
were not obliged to have recourse to the 
provisions of 59 Geo. 3, c. 12. s. 24. 
WUdbor v. Rainsforth, 8 B. & C. 4 ; and 

2 M. & R. 185. Where the interest of a 
mere tenant at will is determined by de- 
mand of possession, he has no legal right 
to continue for a reasonable time for the 
nurpose of removing his goods, although 
n seems that if he entered and continued 
there no longer than was necessary for 
that purpose, and did not exclude the 
iaudlurd, he might not be deemed a tres- 
I maser. Doe v. Jones , 10 B. & C. 724. 


Where in trespass for pulling down the 
plaintiff’s wall, and building another, 
there was strong evidence of the common 
use of the wall, and the jury found it to 
be a party-wall, the Court refused to send 
down the case again to have it distinctly 
presented to the jury whether it was com- 
mon property or not, it not having been 
desired at the trial; held also, that the 
temporary removal was not such a destruc- 
tion of the common subject-matter os to 
entitle one to maintain trespass ; so, if it 
be raised higher than liefore, his only 
remedy is to remove it. Cuhitt v. Porter , 
8 B. ic C. 257. And see Wiltshire v. 
Sul ford. ib. in the note, and 2 M. & Ry. 
267. A landlord has no right to enter in 
order to repair without some stipulation to 
that effect, and the tenant may maintain 
trespass against him. Barker v. Bar- 
ker, 3 C. & P. 557. A declaration for 
breaking, &lc. plaintiff’s dwelling-house, 
and part of the leads and roof of the said 
dwelling-house, is not supported by proof 
of injury to the leads of the counting- 
house of one of the defendants, adjoining 
to the plaintiff’s dwelling-house, used by 
him as an casement, and on which he had 
erected a meat-safe, it being no proof of a 
breaking of any part of the plaintiff’s 
dwelling-house. Mudie v. Bell , 3 C. & 
P.331. 

(k) Chambers v. Donaldson, 11 East, 
03 ; per Bayley, J., 4 B. & C. 585. And 
there is no distinction in this respect be- 
tween land which belongs to the Crown, 
and land which belongs to a private per- 
son. Harjter v. Charlesworth , 4 B. & C. 
674. Johnson v. Barrett, Aleyn, 10; 
secus, 4 Leon. 184 ; Godb. 133. Although 
the plaintiff pays merely a nominal rent, 
and not a rent to the amount of one-third 
of the value of the land, as required by the 
stat. 1 Ann. st. 1 , c. 7, s. 5. The payment 
of a nominal rent to the Crown for 1,000 
acres of woodland, the wood being reserved 
to the Crown, and the exercising of the 
privilege of shooting and taking the grass, 
is sufficient evidence of possession. Har- 
per v. Charlesroortk, 4B.&C. 574. Vide 
supra, note (t). 

(l) Catteris v. Coicper, 4 Taunt. 547 ; 
and see tit. Possession. 4 

(m) Graham v. Peat, 1 J$ast, 244. 

(«) Cook v. Harris, IJ^rd Huyui. 367. 

M 
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law maintain this action against an abator (0); nor can a bargainee, although 
the Statute of Uses transfers the possession ( p ) ; nor a devisee (q ) ; or sur- 
renderee (r); or reversioner (jt) ; or conusee of a fine(f); or parson before 
induction (m); or lessee for years before entry (.r). 

But if he who has the right enter and take possession, he may maintain 
trespass against one who being wrongfully in possession at the time of the 
entry, continues in possession (y). 

And if a disseisee re-enter, he may maintain trespass in respect of any act 
of trespass intervening between the disseisin and Te-entry (g). 

And it is sufficient if he 1ms taken legal possession of a part of a farm or 
estate in the name of the whole, and the locus in quo be part of that entire 
estate. Thus, by his induction, the parson is put in possession of a part for 
the whole, and may maintain an action for a trespass to the glebe land, 
although he has not actually taken possession of the whole (a). 

Where there is no actual possession in another, possession follows the 
property. It is not necessary that there should he a manual occupation 
every day ( h ). Thus, the lord may bring trespass for injuries done to the 
wastes of a manor of which no one is in the actual enjoyment. But pos- 
session actual or constructive is necessary. 

Where the interest of the plaintiff (an insolvent) in a house had passed to 
the provisional assignee, but his wife continued to reside in it, with some 
part of the furniture, and whilst she was absent and the house locked up, 
the landlord (the defendant) had broke and entered it, in order to distrain, 
it was held, that as it did not appear that she was residing there with the 
consent of the assignee, the husband had not a sufficient possession to 
maintain trespass; he itmsr have had either actual or constructive pos- 
session (c). 

If trees be excepted in a lease, the lessor may maintain trespass against 
any one who cuts them down ( d ). For by the exception of the trees, the 
land on which they grow is excepted also. 

One who has exclusive possession of land, although for a limited purpose, 


Barker v. Kent, 2 Mod. 201. Geary v. 
Bearcroft, Carth. GO. See however Cro. 
El iz. 40. 


( 0 ) Com. Big. tit Trespass , B. 3; 2 
Roll. Ab. 563. Yet where the ancestor 
dies seised, and the possession is vacant, 
the law casts the seisin upon the heir. 

^(p) Com. Big. tit. Trespass, B. 3; Ventr. 


(q) 2 Mod. 7. 

(r) Bro. Ab. Snrrend. 60. 


M Com. Big. Trespass- Keil. 63. 1 
But on the determination of a lease at wi 
by the death of the lessee, the lessor ma 
maintain trespass before entry. Geary 1 
Bearcroft r \ Lev, 202 ; Co. Litt. 62, b. 
qu. whether where land is let at will, hot 
lessor and lessee may not maintain trei 
pasa. See the observations of Holroyd. J 
v “ Cterlesioorth, 4 B. & ( 
£83. See farther 2 Roil. Ab. 651. B 
committing voluntary waste a lessee 0 
wil determines the will, and trespass 1 
maintainable. 5 Rep. 13, 

(0 See Berry v. Goodman , 2 Leon. 141 


(w) Plow. 528. 

(a?) Bac. Ab. Leases , M. ; Keil. 103, a. 

(y) Butcher v. Butcher , 7 B. & C. 
390. 

(s) 2 Roll. Ab. 660, 1. 7 ; Co. Litt. 
257, a. So in the case of an action for 
mesne profits ; see Ejectment. In the 
case of re-entry to avoid a fine levied with 
proclamation, the re-entry does not revest 
the possession by relation ab initio. 
Compere v. Hicks, 7 T. It. 727. Hughes 
v. Thomas , 13 East, 460. 

(a) Buhner v. Buhner , 2 B. & A. 470. 
So It should seem If livery of seisin be 
given of a part for the whole. See Com. 
Big. j Feoffment, B. 4. If a lease be of a 
house and several closes, possession by the 
lessee of the house or any part of the land 
avoids a feoffment by the lessor of the 
whole. Com. Big. Feoffment , B. 7. 

(ft) Per Lord Kenyon, in The King v. * 
Mayor, $c. of London, 4 T. R, 26. 

(c) Topham v. Bent, 6 Bing. 615. 

(d) Ashmead v. Banger , 1 Lord Ravm. 
662. Bolls v. Bock , 2 Sel. N. P. 1342. 
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os under a contract for the purchase of a crop of grass growing there, or who 
is entitled to the vesture or prima tonsura , may maintain trespass against 
any one who enters the close and injures the herbage, although he does it 
by consent of the owner of the land (e). 

So if several have the exclusive possession for a limited time, the portion 
of each being appointed annually by lot (/). 

So one who has only the herbage of a forest or close may bring trespass, 
as well as he who has the land {(f). 

And the owner of the soil of a public way (A), or market (i), may bring 
trespass against one who makes any use of it extending beyond those privi- 
leges which the public possess, without the license of the owner. 

A copyholder may maintain trespass for taking coals, although no injury 
be done to the surface (A). 

The perpetual curate of a chapel ry, augmented by Queen Anne’s bounty, 
may maintain trespass even against a churchwarden, for pulling down a 
pew(/). 

A judgment in ejectment upon the several demises of two plaintiffs in 
trespass, was held to he evidence to support a joint action of trespass 
against two of the defendants in the ejectment (j»). 

In some instances, parties holding over after the determination of parti- 
cular estates, are adjudged to be trespassers by the provisions of the statute 
6 Anne, c. 18, s. 5 (n). 

In an action for trespass to a personal chattel (o), the plaintiff may either 


(e) Crosby v. Wadenxrrth , 6 East, 002. 
Tomkinson v. Bussell, 8 Price, 287. So 
where a party has the exclusive right of 
digging turves, Wilson v. Macreth , 3 
Dur. 1824, or a grant of underwood, Hoc 
v. Taylor , Cro. Eliz. 413, may maintain 
trespass; so also, us it seems, may the 
owner of a free warren. F. N. B. 80 ; Coin. 
Dig, Trtfyass, A. 2 ; but sec Cro. Eliz. 
421. If A. covenant that none but B.'» 
cattle shall he fed in the locus in quo, 7i. 
may maintain trespass against strangers, 
and may distrain A .’s cattle damage-fea- 
sant. Burt v. More, 6 T. R. 333. So, if 
J. , S. agree with the owner of the soil to 
lough and sow the ground, and give him 
alf the profits, he may have an action for 
treading down the corn, and the owner is 
not jointly concerned in the growing corn. 
B.N.P.85. 

(/) Weldon ▼. Bridgwater , Cro. Eliz. 
421. 

(g) 2 Roll. Ab«649, II. pi 1. Weldon 
v. Bridgwater, Cro. Eliz. 421. Evans v. 
Boberts, 5 B. & C* 837; B. N. P. 86. 
Parker v. StanUand, 11 East, 360. 

(A) Sir John Lade v. Shepherd , Hil. 
1 Goo. 2, cited 1 Wils. 110. And see 
1 Hull. Ab. 649, H. pi. 1 ; 1 RoU. Ab. 
400, pi. 7. Where the plaintiff demised 
land for sixty years, for building, at a rent, 
reserving a right of way to the grantor 
over the streets between the houses to be 
built, and he agreed to grant leases of the 
houses as they should be built ; the grantee 
entered, paid rent, and proceeded to build 
houses, for which he obtained leases, and 


built a wall across one of the streets ; held 
that he was to he deemed in possession of 
the land on which the wall was built, and 
that the grantor could not maintain tres- 
pass for such erection. Alexander v. 
Banner, 4 Bing. N. C. 799; and 0 Sc. 
011 . 

(i) Mayor of Northampton v. Ward, 

1 Wils. 107. 

(A) Lewis v. Braithwaite, 2 B. & Ad. 
437. 

(/) Jones v. Ellis , 2 Y. & J. 265; supra, 
tit. Pew. 

(m) Chamierv . Willett, 6 M. fit S. 04; 
supra, tit. Ejectment, 313. 

(n) Which enacts, that every person 
who, as guardian or trustee for an infant, 
and every husband seised in right of his 
wife only, and every other person having 
an estate determinable upon life, who after 
the determination of that estate or interest, 
without the express consent of the person 
immediately entitled upon the determina- 
tion, holds over and continues in possession 
of any lands or tenements, shall be ad- 
judged to be trespassers; and every person 
so immediately entitled, or his executors 
or administrators, may recover in dam ages, 
against the person holding over, the fall 
value of the profits received during the 
wrongful posse— ion. 

(o) Trespass does not He in respect of 
animals ferte nature p, unless they have 
been reclaimed, or are privileged ratione 
loci. Bac. Ab. Tresp. E. Where the 
plaintiff had left a certificate of character, 
it was held (by lord Abinger) that trespass 
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show actual possession (p), or prove his title in law to the possession ; for in Trespass to 
construction of law the right of property draws after it the possession (</). 

If he has the actual possession, his title, as against a mere wrong-doer, is 
immaterial (r). 

The action of trespass differs materially from that of trover; the former is 
founded on possession, the latter on property (s), to which possession is inci- 
dent by construction. 

If a party hire a chariot for the day, appoint the coachman, and furnish 
the horses, he may be described as the owner and proprietor, and may main- 
tain an action for an injury to the carriage whilst it is in his possession (/). 

So lie may show a legal right to the chattel vested in him, although he 
has never had the actual possession] as that he is entitled, as lord of the 
manor, to the property as a wreck or estray, although there has been no 
seizure (u) ; or that he is entitled as executor where the trespass was com- 
mitted before probate ; for the right accrues under the will, and the probate 
is merely evidence of it(.r). 

It A, gratuitously permit B | to use hi^carriage, A. still remains in legal 
possession, and may maintain trespass for an injury done to the carriage 
whilst it is used by B. {y). 

So if A. deliver to B. a box to be kept, and B. break it open and convert 
the goods, trespass lies (z). Possession. 

But the owner cannot maintain trespass for tuking his goods where he is 

was not maintainable in respect, of an in- from the delivery of the writ to the sheriff,” 

jury to it whilst it was in the defendant's is, that after the writ is so delivered, if the 

custody. Taylor v. J Rowan, 1 Mo. & R. defendant make an assignment of the goods, 

491. In trespass for taking the plaintiff’s except in market overt, the sheriff may 

goods, chattels, and effects, it is no vari- take them in execution. Per Lord Ilard- 

anee that some of them were fixtures. wickc, 2 Kq. Cas. Ah. 381. The lord of a 

Pitt v. Shew , 4B. Sc A. 206. In tree- manor nmy maintain trespass for a wreck 

pass for an injury to the defendant's cart, or estray before seizure. Com. Dig. Tres- 

a variance as to the name of the person pass, B. 4 ; and see Smith v. Milles, 1 T. R. 

who was riding in it is immaterial. How- 480 ; Dumoich v. Sterry , 1 B. & Ad. 

ard v. Peete , 2 Chitt. 316. 831 . As to the title of an executor to muin- 

( P ) In an action of trespass to goods, it tain trespass after probate granted, see 

is sufficient for the plaintiff to prove pos- tit. Executor. As to the case of a ven- 

session, without showing how he obtained dee, sec tit. Vendor and Vendee, and 

it. Per Holroyd, J. in Lee v. Shore, 1 B. Thomas v. Phillips ,7 C. & P. 673. B. JN. P. 

& C. 94; 2 D. & R. 198. But where the 91. See tit. Sheriff. — Trover. 
owner of property which has been taken (r) Moore v. Robinson , 4 B. & Ad. 817. 
away by another, waives the tort, and brings Nelson v. Cherrill, 8 Bing. 316; Com. Dig. 

an action of assumpsit for the value, it is Trespass, B. 4. A master of a fly-boat, 

incumbent on him to show a clear and in- who is hired by a canal company at weekly 

disputable title to the property. Per Ab- wages, may maintain trespass for cutting 

bott, C. J. ibid.; vide infra, Vendor and a rope fastened to the vessel, whereby it 

Vendee. was towed along an inland navigation, 

(q) Bro. tit Trespass , pi. 303. One although the vessel and the rope were the 

who has leased lands without any reserva- property of the company. Moore v. Bu- 
tton of the timber, may maintain trespass binson , 2 B. 6c Ad. 817. 

de bonis asportatis , against one who (#) Per Lord Kenyon, C. J. in Ward v. 
during the term cuts down timber and Macauley, 4 T. R. 400. And see farther, 

carries it away. Ward v. Andrews, 2 as to the distinction between trespass and 

Cnitty, 636. A . covenants to build a trover, Cooper v. Chitty, 1 Burr. 20 ; 1 BI. 

bridge, and to keep it in repair, for the 65. Smith v. Milles, 1 T. R. 47.5. 

use of the public; the property In the (t) Crqft and another v. Alison , 4 B. 
materials remains in the hands of A., and & A. 590. 

he may maintain trespass against a wrong- (w) Smith v. Milles, 1 T. R. 480; F. N. B. 
doer who removes them. 6 East, 154. 91. 

Where a sheriff seizes goods under a ft. (x) 1 T. R. 480 ; 2 Buis. 268. 

/«., the property remains in the owner till (y) Lot an v. Cross, 2 Camp. 464. Other- 

execution executed, as well after the Sta- wise if he had let the carriage for a time, 
tote of Frauds as before. The meaning of lb. 

the words, « that the goods shall be bound (z) B. N. P. 83 ; Moor, 248. 
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Possession. not entitled to the possession. Thus, a landlord having let hi9 furniture to 
a tenant, cannot maintain trespass against the sheriff for taking the goods 
in execution («). 

The plaintiff declaring for trespass to goods, chattels and effects, may 
recover in respect of fixtures (ft). 

One who erects a tombstone may maintain a trespass against another who 
wrongfully removes it, and erases the inscription, though the freehold be in 
the parson (c). 

A variance found in the proof of the close in which, &c. will not preclude 
the plaintiff from recovering in respect of an asportavit of a chattel, alleged 
in the same count, provided such chattel be not described as affixed to the 
freehold ( d ). 

Time and 2<lly. Evidence of acts of trespass committed against the person, lands 
number of or goods of the plaintiff, relates to the time and nttmber of such acts, the 
trespasses. p] ace > or to the nature and manner of the act. 

Assault. It is universally true, that the plaintiff may prove as many distinct tres- 
Several passes as there are counts in the declaration and that the day laid in every 

trespasses. coun t alleges a single act of trespass is immaterial. If the declaration 

for un assault and battery contain hut one count, the plaintiff cannot give 
evidence of more than one battery (r); and after proof of one, he cannot 
waive it and prove another^/*). And if the declaration contain two counts, 
and the defendant suffer judgment by default on one, and plead not guilty 
to the other, and on the trial one trespass only he proved, the defendant will 
he entitled to a verdict, (g). 

So, if the declaration contain two counts, and there he a justification 
pleaded to one of them, which is admitted by the replication, the plaintiff 
cannot recover, unless he show that two trespasses were committed. 

A declaration against A. and B . contained two counts; the defendants 
pleaded the general issue, and a justification to one count. The replication, 
admitting the arrest to be lawful, alleged that B with the consent of A 
after the arrest, released the plaintiff, and afterw ards imprisoned him for the 
time mentioned in the second count. The plaintiff having fuiled to prove 
the consent of A., it was held that, he could not prove the same trespass 
against B. on the second count (4). But if it be alleged that the defendant 
on divers days and times between two days specified assaulted the plaintiff, 
he may give in evidence any number of assaults between those days, or a 
single trespass at any time before the commencement of the action (i). 

To lands. Trespasses to land are usually alleged to have been committed on & day 

(а) Ward v. Maeaulcy , 4 T. R. 489. Trespass for assault and false imprison- 

Ball v. Piehard, 3 Carap. 187. Where rnent may be laid divertis diebus et victims. 

a ship was seized as forfeited under the Burgess v. Freelove, 2 B, k P. 425. But 

Navigation Act (12 Car. 2, c. 18), by the a declaration alleging that the defendant, 

governor of a British colony, it was held on such a day, and on divers other days 

that trespass could not be maintained and times, made an assault, See. was held 

against the party who seized the ship, to be bod on special demurrer. English v. 

although he did not proceed to condemna- Purser , 6 Bast, 895. 

tion ; for by the forfeiture the property was (/) Ibid. 

divested out of the owner. Wilkins v. (g) Compere v. Hicks, 7 T. R. 727. 

Be*l>ard, 5 T. R. 112. (A) Atkinson v. Matteson, 2 T. R. 172; 

(б) Pitt v. Shew, 4 B. fit A. 206. ir\fra, 1142. A sheriff enters a house under 

(e) Spooner v. Brewster , 8 Bing. 186. a fi. fa., sells goods, and keeps possession 

Dnwtrie v. l)ee, 2 Roll. R. 140. after the return of the writ; this is but one 

(d) Ben hum v. Peacock, North Circ. continued trespass. Aitkenheads. Blades, 

York, for. Parke, J. 1 Marsh. 17. 

(«•) Stantv v. Prickett, 1 Camp. 473. (i) B. N. P. 86; 1 Saund. 24.n. 
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specified, and on divers other days and times between that day and the To land*, 
commencement of the action ; and under such an allegation the plaintiff 
may prove any number of trespasses committed within that space of time, 
or one single act of trespass previous to the day first mentioned (A). 

If in an action against A. and B. the plaintiff proceed for several tres- Several 
passes, but cannot show that A. and B . were concerned in all of them (l), he * e en( lan 
must either elect to proceed on those only which they committed jointly, or 
if he choose to proceed in respect of any trespass committed by A . alone, 

B. will be entitled to a verdict of acquittal (in). And it has been ruled, 


(k) B. N. P.80. Per Holt, C. J. 4 Arm, 
at Hertford, 8t,r. 1095; 1 Salk. 099. Hume 
v. Oldacre, 1 Stark ie's C. 351. A very 
learned person has intimated a doubt whe- 
ther any number of trespasses may not be 
given in evidence, all anterior to the day 
first named. It seems, however, to be a 
general principle, that where the plaintiff 
has by his own description limited the 
extent of the injury complained of, lie 
cannot go beyond that description in his 
evidence ; and where a particular space of 
time is thus assigned for the trespasses, it 
Becins to operate by way of description, and 
not as a mere formal allegation of time. It 
is, nevertheless, competent to the phi in tiff 
to waive his continuando, and to prove a 
single act of trespass anterior to the day 
first mentioned ; for the allegation of tres- 
passes on other days than the one first 
named cannot, it seems, place him in a 
worse situation than if one trespass only 
had been alleged ; and this was ho held in 
Wilson v. Powel , Skinn. 041 ; 1). N. P. 80 ; 
Co. Lifct. 283. The practice on this sub- 
ject appears to have been formerly much 
more strict. See Clay. 14 ! , pi. 250 ; Ibid. 
5, pi. 8 ; Vin. Ab. Hv. H. b. 15, 10 ; Leon. 
302, pi. 410 ; Tri. per Pais, 199. It was 
even held, that if the plaintiff could not 
prove the trespass on the first day, he 
could not prove trespasses on the diversis 
vicihus afterwards. Walker v. Dawson , 
Clay. 141, pi. 256. 

(l) The plaintiff, with two others, upon 
finding there was no room in the pit of a 
theatre, passed over into a private box, and 
upon being turned out, and whilst in the 
lobby, insisting upon going back the same 
way into the pit, a blow was struck by one 
of the party, not the plaintiff; held, that if 
the jury believed all were acting in a com- 
mon purpose, they were all liable to be 
apprehended, and the action for a false 
imprisonment not maintainable. Lewis v. 
Arnold , 4 C. & P. 355. 

(m) Alexander and Crawley upon a war- 
rant against A. arrested the plaintiff, and 
delivered him into the enstody of Solomons, 
the constable of the night; and Lord Ellen- 

In an action against the three, 
held that the jury must either be confined 
to the imprisonment in the watchhouse, or 
they must acquit Solomons ; and the latter 
being preferred, his lordship certified, under 
the slut. 8 & 9 Will. 3, c. 11, that there 
was reasonable cause for making Solomons 
VOL. II. 


a defendant, for the purpose of depriving 
him of costs. And see Sedley v. Sunder- 
land, 3 Esp. C. 202. Powell v. Hodgetts , 

2 C. & P. 432. And so ruled by Parke, J. f 
in Cross v. Harrison and others , Lancas. 
Sp. Ass. 1830. A trespass was proved 
against the defendants A. and 11., then C. 
and D., constables, who were also defend- 
ants, came up and interfered, and the 
plaintiff was not allowed to go into evidence 
against them without consenting to the 
acquittal of C • and .1 ) . But still it would 
have been competent to the plaintiff to 
show an imprisonment by C. and I). by the 
direction of A . and B. Where the plaiutiff 
having gone into evidence of a trespass 
committed jointly by six defendants, went 
into evidence of a wrongful sale by two of 
those defendants, and of the receipt of the 
money by a third, it was held tliathe must be 
taken to have abandoned the case as to the 
others, and that they were entitled to an 
acquittal before the other defendants went 
into their ease. Wynne, v. Anderson, 3 C. 
& P. 590. In the previous case of Bonser 
v. Curtis, lb. 597, Abbott, C. J. held that 
the time of acquittal wus a matter of dis- 
cretion with the Judge. And see Huxley 
v. Berg, 1 Sturkie’s C. 98, where it was 
held that the acquittal ought not to take 
place before the whole of the evidence was 
ready for the jury ; but the plaintiff, in ad- 
ducing evidence in answer to that adduced 
by the rest of the defendants, is not allowed 
to implicate those against whom no evi- 
dence had been given by fresh evidence. It 
seems to be now settled that the acquittal 
ought to take place at the close of the 
plaintiff's case. In Lancaster v. Arrni - 
tage and another , Yorkshire Summer As- 
sizes, 1836, cor. Parke, B. the co-defendant 
was acquitted at the conclusion of the 
plaintiff’s case. Note. The action was for 
excessive distress, selling without notice, 
&c. On some counts there was evidence 
against one only, on others, money hod 
been paid by both defendants into court, 
but Parke, B. held tliat an election must be 
made. If an election were not made at that 
stage, the defendant, against whom no evi- 
dence had been given, would be at lilierty 
to cross-examine witnesses for the other 
defendant, and to observe on the evidence ; 
aud, qu. how could the same counsel con- 
duct the defence of both? He would have to 
cross-examine his own witnesses. 

4 B 
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tiint after electing to prove one trespass in which A. alone is implicated, 
the plaintiff cannot waive it, and prove a trespass committed by both («). 
For the jury cannot award separate damages, neither can they award joint 
duiiiugcs in respect of a trespass committed by A. alone. But it has since 
been held that a plaintiff having proved a trespass against three of four 
defendants, may waive it and prove a trespass against all four(o). But in 
respect of a trespass jointly committed by A . and B., the jury may estimate 
tiie damages according to the conduct of the most culpable (p ) ; for this 
is the measure of damage sustained by the pluintiff, and there can be no 
apportionment. 

An action of trespass quarc clausum fregit, H has been seen, is local ; but 
an action for an assault, or battery of the person, or false imprisonment, or 
trespass to personal chattels, is transitory in its nature, and a variance from 
the place or county will not be material (q), unless it be made so by the pro- 
visions of a particular statute (/*), or by a plea of local justification (.«). 

But if a count in trespass quarc clausum et domnm fregit allege also a taking 
of goods in that close or bouse, it seems that this so far operates by way of 
description, that if the plaintiff failed in his proof of the local trespass, he 
would also fail as to the trespass to the goods (f). 

In all actions of trespass the nature of the complaint renders it necessary 
to show that the injury resulted from force applied by the defendant, or one 
acting by his authority. Where the injury is merely consequential to the 
act, the proper and only remedy is by an action on the case(w). This rule 
governs nil eases where the defendant is sought to be made liable merely 
through the negligence of In's agent (jr). 

If A. throw a log in the highway, and it hits B ., be may maintain tres- 
pass ; but. if, us it lies there, B . falls over it, and receives an injury, the only 
remedy is case(/y). 

Where A. threw a lighted squib, which fell on the stall of B. t who to pro- 
tect his own property throw it away, and it fell on the standing of C., who 


(n) Sedfey v. Sunderland , 3 Esp. C. 
20*2. Then* the action was for false impri- 
sonment against the solicitors of the assig- 
nees of the plaintiff under a commission of 
bankruptcy, who luul mused the plaintiff 
to be arrested in In land, and also against 
magistrates in England, by whom the plain- 
tiff hud been committed to prison ; and Ld. 
Kenyon held that the plaintiff could not, 
after going into evidence of the arrest in 
Ireland, examine ns to what passed before 
the magistrates, and the plaintiff was non- 
suited. And sec Tait v. H arris , 1 Mo. & 
It 282; hut tills was doubted by Patteson, 
J. in Hit then v. Teale, 2 Mo. & K. 30, and 
ifoper v. Harper , f> Scott, 260. Supra, 
1106. 

(o) Roper v. Harper , 6 Scott, 260. 

(p) Brown v. Allen and another , 4 
Esp. C. 158. 

(y) Mostyn v. Fabrigas, Cowp. 101. 

(r) As under the stat. 21 Jac. 1, c, 12, 
s. 5 ; supra, 685. The 23 G. 3, e. 70, 
a. 34, iu case of actions against officers of 
excise; 24 G. 3, c. 47, s. 35, in cases of 
actions against officers of the customs. 

(jr) B. N. P. 02; 1 Litt. 148. As where 
the defendant (deads that he took goods 


damnge-teasant, m winch case he must as- 
certain the place at his peril. Ib. 

(0 See Smith v. Millet, 1 T. R. 475; 
ami the observations of Bullcr, J. there. 
Yet in the case of an indictment, tlie pri- 
soner, it seems, may lie convicted of a lar- 
ciny of the goods upon a count for bur- 
glary, alleging a burglarious stealing of the 
goods, although the prosecution should fail 
as to the burglary, from want of proof or 
variance. The effect of considering such a 
variance to be fatal in an action of trespass 
is to multiply counts. See tit. Variance. 

(u) B. N. P. 20. See Leame v. Bray , 
3 East, 503 ; Day v. Edwards , 5 T. R. 
040 ; Coveil v. tanning , 1 Camp. 498. 

(•**) See above, tit. N u chance, and Hug- 
gett v. Montgomery , 2 N. R. 440; Mor- 
ley v. Gains ford, 2 H. B. 442. But even 
m such a case, if the master be present 
the act of the sonant is bis own act ami 
trespass, the servant acting under his con- 
trol. Chandler v. Broughton , 1 C. & M. 
29. In which respect the ease differs from 
that of a pilot and shipmaster, the former 
-being independent. Ib. P. C. 

(y) 1 Sir. 630. Per Ld, Kenyon, In 
Day v. Edwards, 5 T. R. 040. 
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again in his own defence threw it away, and it hit the plaintiff and put out 
his eye ; it was held that ail these acts were to be regarded 11$ the acts of A . 
the prime mover (ar). 

Where a defendant has a right to do a particular act, but does it in an 
improper manner, ho as to be injurious to the plaintiff in its consequences, 
case: is the proper remedy. As where A. having a right to enter upon the 
yard of B . and to erect a spout there, does it in such a manner that it dis- 
charges rain-water upon the premises of B . to the injury of his house («). 

Where forcible injury to the plaintiff’s property is the probable though 
not the immediate consequence of the defendant’s act, trespass is maintain- 
able, for every one must be tafcen to foresee the natural and probable conse- 
quences of his own act(/;). 

If the injury result from actual force, the intention (c) of the defendant, is 
usually immaterial. Thus, if A. accidentally drive his carriage against that of 
B . ( d ), the remedy is by trespass (<?). But where, though the force be imme- 
diate, the misdirection of it was merely negligent, not wilful, case will lie in 


respect of such negligence (f). And 

(z) Scott v. Shepherd , 3 Wils. 403. 
This is cited as an extreme case, the autho- 
rity of which is doubtful. See 5 Taunt. 
534. 

{a) Reynolds v. Clarke , Str. 634. It 
was assumed by Reynolds, J. in that case, 
that the mere act of fixing the spout was 
lawful. In the course of the argument, ac- 
cording to the report in Strange, a distinc- 
tion was taken between cases where the act 
is prima facie lawful, and the damages 
consequential, and these where the act is 
unlawful in the first instance. That, dis- 
tinction is not to be found in the report of 
the same case, in Ld. Ray. 1390, and has 
been denied by Blackstonc. J., in Scott v. 
Shepherd , 2 111. 894; 3 W ils. 499; and 
by Do Grey, C. J., 8. C. 2 ill. 899 ; 3 Wils. 
411. If the laying the spent liati been in 
itself an act of trespass, it seems to be clear 
that the consequential damage to the house 
might he alleged and proved in aggravation. 
See Courtney v. Collett , cited Str. 635, 
and iiifra , 1114. In support of the general 
position, that where the injury, though im- 
mediate, is not wilful, case will lie, see Un- 
derwood v. Hewson , 1 Str. 596 ; Weaver 
v. Ward, Hob. 134, Ca?es of negligent 
steering a vessel, or driving a carriage. 
Coveil v. Laming , 1 Camp. 497 ; Leame 
v. Bray , 3 East, 599; infra , note (e) ; 
Hopper v. Reeve, 1 B. Moore, 407 ; Lotan 
v< Cross, 2 Camp. 465 ; Turner v. Haw- 
kins, 1 B. & P. 472 ; Ogle v. Barnes , 8 
T. R. 188 ; Hall v. Pickard, 3 Camp. 187 ; 
Rogers v. Imbleton, 2 N. R. 117 ; Mare- 
tort v. Hardem , 4 B. & C. 223. 

(k) Where the defendant had ordered 
b“ servant to lay rubbish near the plain- 
tiff's wall, but so as not to touch it, but 
from the nature of the stuff the probable 
consequence would be, that some of it would 
roll down against the wall, as it did ; held, 
that he must be taken to have conten# 
plated all the probable consequences, and 
was therefore liable for such consequence 


although where the trespass is wilful, 

as a trespasser. Gregory v. Piper , 0 B. 

6 C. 591. 

(e) That is, if any degree of blame attach 
to the defendant, although he be innocent 
of any intention to injure. As if he drive 
a horse too spirited, or pull the wrong rein, 
or use imperfect harness, and the horse 
taking fright, kills another horse. Where 
no blame is imputable to the defendant, be 
is not liable in any form of action. See 
Waktrman v. Robinson , 1 Bingli. 21 3. 

(d) Leame v. Bray , 3 East, 599. So 
if he drive it against mu? in which B. is sit- 
ting, to the injury of his person, although 
the latter carriage; was not his property, 
nor in his possession. Hopper v. Reeve, 

7 Taunt. 698. 

(e) In the case of Leame v. Bray , 3 
East, 599 ; supra, note (a), the point de- 
termined was, that trespass would lie, inas- 
much as the injury resulted immediately 
from the defendant’s act in driving the 
carriage. It may perhaps be inferred from 
the language of the Court, that their opi- 
nion was, that trespass in all such cases 
must be the form of action. It is however 
to be observed, that Le Blanc, J.wlio says 
that the remedy must be trespass, speaks 
doubtfully of the class of cases where the 
force is not so immediate from the act of 
the defendant ; as where he steers a vessel 
impelled by the wind and waves. It seems, 
however, to be clear, that there is no sound 
distinction between the two cases ; in each 
the direction given to a forcible and invo- 
luntary agent occasions mischief. If a 
wilful intention on the part of the defendant 
be not essential, it cun make no difference, 
either in Jaw or morals, whether the force 
which he misdirects proceeds from a living 
or an inanimate maciiine,ahorse or a steam- 
engine. 

(/ ) Moreton v. Hardem, 4 B. & C. 223. 
Case against three proprietors for negli- 
gently managing their coach and horses, 
per quod the coach ran against the plaintiff 
4 B 2 


Manner of 
the iqjury. 



Mariner of 
the injury. 


Trespasser 
nl» initio. 


q TRESPASS ! 

and there he no ground <>f action but tbo trespass, en*e may not be main- 
tainable (//), yet in general where an actual damage lias hern sustained the 
trespass may he waived, and an action maybe maintained on the special 
circumstances (/<). 

A party receiving a chattel unlawfully taken, and refusing to give it up, 
does not become a trespasser by relation, unless it was taken for his use or 

benefit (t). 

'I’he general result seems to he that, 1. Where the force is immediate, 
without, consequential damage, the only remedy is by trespass. 2. Where 
the injury is merely consequential, the only remedy is by action on the case. 
3. Where the force is immediate, and contequential damage results, the 
plaintiff may elect. 

Where the law, mid not a private party, gives a license to do a particular 
act, and the party abuses that license by a subsequent unlawful act, he 
becomes a trespasser ah initio (It). For where the law gives a general license 
or authority, it is given conditionally that it shall he used for that purpose 
only for which the law allows it; and the law judges of and infers the 
original intention of the party from his subsequent act. But where a 
private party authorizes u particular act, he eunnot, for any subsequent 
cause, punish in respect of that which was done by his own license (/). 

If therefore any one enter a common inn or tavern, and then commit, a 
trespass, as by carrying any thing away (in); or if the lord who distrains 
for rent, or the owner for duimige-feusnnt, use or kill the distress, he is si. 


and broke bin leg ; it appeared that one of 
the defendants was driving at the time, und 
that the accident was occasioned by bis 
negligence in driving, and it was held that 
case lay against all three, although tres- 
pass might perhaps have been maintainable 
against the one who drove. See also Ogle 
v. Barnes, 8T. It. 188, when* it was held 
that case would lie in respect of un accident, 
occasioned by negligence in steering a ship. 
Rogers v. Imbleton , 2 N. R. 117, which 
was case fur negligently driving a coach. 
See also Hnggett v. Montgomery, 2 N. It. 
440. 

(g) For the position that where the in- 
jury is both wilful and immediate, trespass 
alone is the proper form of notion, see Ogle 

v. Barnes , 8 T. It. 102 ; Williams v. I lot- 
land, 10 Bing. 112; Tripe v. Potter, eor. 
Yates, J. cited 8 T. R.101. 

(A) Per Holroyd, J. in Moretvn v. liar- 
dent, 4 B. & C. 228. Pitts v. ( Jainre , 1 
Balk. 10. So a trespass in taking goods 
may he waived and trover he supported. 
See also Bramcomb v. Bridges. 3 Star- 
Uie’s C. 171 ; supra , 380. Although the 
defendant, by building on the plaintiff's 
half of a party wall, is liable in trespass, 
yet case lies for the injury in obstructing 
the plaintiff's lights. Wills v. Odtj , 1 M. 
& W. 432. So if the defendant diverts a 
watercourse by erecting a wear partly on 
the plaintiff's land. Ib. Or, through the 
medium of a trespass to land in the plain- 
tiff’s possession, injures his reversionary in- 
terest hi other premises. Paine v. Alder - 

am, 4 Bing. N. C. 702. In respect of the 


assaulting and debauching n wife, daugh- 
ter, or servant, the plaintiff may bring 
ei flier t.n >s pass or case. Bennett v. A lcott , 
2T.H UJG; supra, 988. Where the de- 
fendant seized and detained a ship, and pre- 
vented the voyage, Ixl. Holt held that the 
latter might declare cither in case for the 
consequential damage so as to recover for 
his own particular loss, or might have de- 
clared in trespass upon his possession. 
Pitts v. Gat nee, Salk. 10. 

(/) Wilson v. Barker, 4 B. & Ad. 014. 

(k) Six Carpenters' Case , 8 Co. 290. 

(/) Where the officer of a court acting 
under process commits a subsequent breach 
of duty, this does not make him a tres- 
passer ab initio. Smith v. JSgqinnton , 
7 Ad. & Ell. 707. 

(m) Ibid. Cro. Car. 190; Yel. 90. See 
other instances, Com. Dig. Tresjms, C. 
2 ; as where a lessor enters to view bouses, 
and does damage, or a commoner to view 
cattle, and cuts down a tree. Formerly a 
distrainer who was guilty of an irregu- 
larity was liable as a trespasser ah initio ; 
lint now, under tlic stat. 11 G. 2, c. 19, 
one having distrained for rent is not so 
liable in respect of a subsequent irregu- 
larity. Bee above, tit. Distress. One 
w ho remains in possession after the five 
days have expired, is a trespasser for the 
excess only. Winterboum v. Morgan , 
1 1 East, 395 ; Messing v. Kemble , 2 Camp. 
415; and see A itkenhead v. Blades , 
5 Taunt. 198 : Reed v. Harrison, 2 W. 
Bl. 1218. 
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trespasser ab initio (n). But a party cannot be made a trespasser ab initio Trespasser 
by mere nonfeasance, for that is no trespass ; so that the mere refusal to ab initio, 
pay for wine at a tavern, or the omission to deliver cattle taken damage- 
feasant after a tender of amends, will not make the parties trespassers ab 
initio (o). As the matter which makes a defendant a trespasser ab initio 
must always be specially replied (p), this subject need not be further con- 
sidered in this place. 

In trespass, all procurers, and aiders and abettors, are principals (</), und Agency, 
are properly described as such. And so it is said is one who was not even 
privy to the commission of a trespass for his use and beuoHt, but who after- 
wards assented to it (r). If one or more of the defendants were not present, 
at the act of trespass, evidence is requisite to show that they commanded (s) 
it, or assented to it(r). If the direction was in writing, notice should he 
given to produce it, as where the action is brought against a sheriff for the 
act of his bailiff* (n). In such an action it is sufficient for the plaintiff* to 
prove the sheriff's warrant to the bailiff, in order to connect the former with 
the act of the latter, without producing the writ ; and it will still be incum- 
bent on the defendant to prove the writ in his own justification (a*). 

The plaintiff* proved that he had been detained in prison, whither he had 
been taken by a constable ; that the defendant had declared that lie had 
imprisoned the plaintiff. A witness for the plaintiff* also stated, that the 
plaintiff* was taken under a warrant, and that when he, the witness, was 


(ft) 12 E. 4. 8. li. ; 8 Co. 290 ; 9 Co. 11 , 
a. ; 1 And. 05. 

(o) 8 Co. 290. 

(/>) Smith v. JEggington , 7 Ad. & Ell. 
707. Per Duller, J. in Taylor . . Cole, 
3 T. Ik 297. Sir R. Bovey Case, 1 Vent. 
211. 217 ; where Twisdcn said, that to set 
out such matter in the declaration was 
like leuping before you come to the stile. 
Sec also 3 Wils. 20. Fishtncood v. Can- 
non, cited 3 T. It. 297. Where the abuse 
is a substantive trespass, it ought to he 
new assigned. Smith v. Jigging ton, 7 Ad. 
& Ell. 707. 

(</) Com. Dig. tit. Trespass, C. 1 ; 
2 Roll. Ab. 555. It seems that trespass 
lies for procuring an independent prince, 
by influencing bis fears, to imprison the 
plaintiff. Rafael v. Verelst , 2 Black. 983. 
So if the defendant, by false information to 
the commander of a pj-ess-gang, that the 
plaintifi’is liable to the impress service, cause 
him to be impressed. Flewster v. Royle, 1 
Camp. 187. The captain of a ship, who was 
active in causing and procuring the plain- 
tiff, a seaman whom he hud sent on shore, 
to be imprisoned and flogged by the local 
authorities, was held liable in trespass for 
liis own act, the jury finding that he caused 
the punishment to be inflicted. Aithen 
v. Bedwell, 1 M. k Malk. C. 09. Where 
the defendant had ordered his servant to 
lay rubbish near the plaintiff's wall, but 
so as not to touch it, but from the nature 
of the stuff the probable consequences 
would be, that some of it would roll down 
against the wall, as it did pheld, that he* 
must k taken to have contemplated all 
tlie probable consequences, and was there- 
fore liable for such consequences as a 


trespasser. Gregory v. Piper , 9 B. & C. 
591. 

(r) 4 Inst. 317 ; Com. Dig. tit. Tres- 
pass, C. 1 . Barker v. Braham , 3 Wils. 377. 
But it must in the case of subsequent 
assent, by the defendant appear that the 
trespass was for his use. Wilson v. Barker , 
4 B. & Ad. 014. And it is laid down that a 
feme covert and an infant cannot become 
trespassers either by prior command or 
subsequent assent. Co. Litt. 180, b,nole (4). 

(s) It has been said that a servant would 
not he a competent witness to prove that 
he lmd nb authority from the muster to 
do the act; for if the plaintiff roeovered, 
then in an action afterwards brought 
against himself, by the muster, the verdict 
would be evidence of the measure of 
damages. But tpaere, for if the plaintiff 
failed, the witness would still be liable to 
the plaintiff, who might bring an action 
against the, witness; and if the plaintiff 
succeeded, the verdict would show that the 
defendant in the former action was a wrong- 
doer, in which case he would not he en- 
titled to recover at all from the witness 
and co-trespasser. The interest would he 
the other way. The case essent ially differs 
from that of an action brought against, the 
master for the negligence of the servant. 
Vide supra, Vol. I. tit. Witness. Vol. 
II. tit. Agent. 

(<) Bro. pi. 133. 256. 265 ; 2 Haw. PI. 
Cr. 312 ; 3 Wils. 377. A servant keeping 
the key of & room, knowing that a man is 
imprisoned therein, is a trespasser* Ibid. 

( u ) Supra , tit. Sheriff. 

(ar) Grey v. Smith and another, 1 Camp. 
387. See also Stanley v. Bidden , 5 B. 

A. 425. Davis v. Morgan ,2 C. & J.587. 
4 B 3 
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going to arrest the plaintiff, the defendant said "make haste on the objec- 
tion token, it was held, that there was printd facie evidence against the 
defendant without, producing the warrant, and that it lay on the defendant 
to prove the warrant in justification (y). If a servant acting in execution 
of his master’s orders, do a forcible injury to another undesignedly, case 
lies against, the master, and as it seems against both ; but if the servant 
commit the act wilfully, trespass lies against him, and no action lies against 
the master ( 2 ). 

Where the defendant sets legal process in motion by a malicious, false 
and unfounded statement, without more, and in consequence the person of 
the plaintiff is imprisoned, or bis property invaded, the remedy is by an 
action on the case ; for the injury results not immediately from the defen- 
dant’s act. The plaintiff proved that being a prisoner, he had been brought 
up to the Court, of King’s Bench by an order obtained by the defendant, 
and served by him on the gaoler, and was thereon committed on an attach- 
ment for non-payment of costs, and the Court ( dissentients Lord Abinger) 
held that this was primd facie a trespass hy the defendant (a). As, where 
he maliciously charges the pluintiff before a magistrate with felony, or 
swears to a d»*bt which is not due, upon which the plaintiff* is arrested. But 
where the injury results immediately from the defendant’s act, the remedy 
is trespass. As, where a magistrate maliciously grants a warrant against 
one for felony, without any information laid (b ) ; or where a party without 
warrant delivers another into the custody of a constable on an unfounded 
charge of felony (c). Or where a party is arrested on a warrant for felony 
after uotiee of his acquittal {d). 

So where the defendant by a false representation that the plaintiff was a fit 
person to be impressed, wrongfully caused him to be impressed (c). In such a 
ease the defendant, by liis own act, causes the plaintiff to be impressed with- 
out. the intervention of any civil process or valid authority (f). 

If a party himself act in apprehending another, he is liable in trespass (//), 
but if lie merely put the law in motion, although he act maliciously, and 
without probable cause, he is not liable aH a trespasser, but in ail action on 
the case only (A). 

If an attorney at the instance of his client sue out process and deliver it, 
nr cause it to be delivered to an officer to he executed, and such process be 
illegul, both it seems are trespassers ( i ). And even in such case, where the 


(?/) Uolroyd v. Doncaster, cor. Baylcy, 
J. York Sp. Ass. 1826. 3 Bing. 4B2. 

( 2 ) If n servant driving his master’s 
hors** strike it wantonly, and mischief en- 
sues, the servant is liable, the muster not ; 
hut if the servant in performance of his 
muster’s orders strike injudiciously and 
sueli mischief ensues, the master is liable 
in law. Croft v. Alison, 4 B. & A. 400. 
Infra , 1111. 

(a) Bryant v. Cl tit ton, 1 M. k \V. 408. 

[b ) Maryan v. Hughes, 2 T. R. 225. 

t<*) Stonvhousc v. Elliott, 0 T. R. 315. 

{(() Webb v. Allen, 1 Anst. 201. 

(<•) Fhncster v. Hoyle, 1 Caiup. 187. 

(/) Lord Kllenbo rough. Ibid. 
This is not like a malicious prosecution, 
where the party gets a valid warrant or 
writ and gives it to an officer to be exe- 
cuted. There was clearly a trespass here 


in seizing the plaintiff, and the defendant 
wus therefore a trespasser in procuring it 
to be done ; nor is proof of malice neces- 
sary. 

(y) West v. Smallwood, 3 3VI. & W. 
418. 

(A) Elsee v. Smith, 1 D. & R. 103; 
Barber v. Rollinson , 1 C. & M. 330. 

<t) Barker v. Braham , 3 Wils. 368. 
8ee 2 Taunt. 400. A . employed B an 
attorney, to enforce payment of a debt; B. 
by his agent sued out a justicies in the 
county court ; before the return of the jus- 
ticies the debtor paid the debt and costs to 
B~, but his agent, in Ignorance of such pay- 
ment, signed judgment, and sued out exe- 
cution, on which the goods of the debtor 
were seized. It was held that A. was 
liable for the act of JJ. who was identified 
with bis agent, and that according to the 
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process is legal, they must plead their justification specially (A); for unless 
a justification be shown, a trespass has been committed ; and if a trespass 
has been committed, they were the actors, and therefore were princi- 
pals (I). 

In order to identify the principal with an agent who commits a trespass, 
it is not sufficient to prove merely that the agent when he offended had the 
conduct of his master's lawful business ; for although a principal is respon- 
sible for the negligence of his agent, he is not responsible for his wilful 
misconduct. If the agent of A . negligently drove the carriage of A . against 
that of B . the agent would be liable in trespass, and A. would be liable in 
case for the negligence of his servant (in), But if the ageut in such case 
wilfully drove the carriage of A. against that of B, without the assent of A. f 
the latter would not be responsible (n). 

Where persons have the execution of a limited authority, and act ex parte, 
trespass lies if they exceed it in fact. Thus, an action lies against commis- 
sioners of bankrupts for the seizure of the supposed bankrupt’s goods, if he 
was not in fact a bankrupt within the statutes. So it does against searchers 
of leather, appointed under the statute 2 J. 1, c. 22, for seizing leather suf- 


case of Barker v. Bralmm , 3 Wils. 308, 
both A. and B. were liable in trespass. 
Bates v. Pilling, (I B. *fc C. 38. See also 
Crook v. Wright , R. & M. 278. Seats, 
where the parties are merely passive. Ib. 
Scheibel v. Fairban , 1 II. & P. 388. Page 
v. Wiple , 3 East, 314. Judgment and 
execution against one who has not ap- 
peared in the county court are void. 
Williams v. Lord Bagot , 3 B. & C. 
772. An attorney placing a writ in the 
hands of an officer to be executed, is not 
guilty of a trespass, although lie may be 
persuaded that the officer will execute it 
in a place which may turn out to be out of 
his jurisdiction. Soirell v. Champion, 6 
Ad. & Ell. 417 ; but it may be, otherwise 
if he direct the officer so to execute it, or 
being tyld by the officer of bis intention, lie 
acquiesces in it. Ibid. And see 1 Saund. 
74 a. (n). 

( k ) A sheriff or his officers may jus- 
tify under the writ only, although there lie 
no judgment or record to support or war- 
rant such writ ; buvt. a stranger interpose, 
and set the sheriff to do execution, lie must 
tuke care to find a record that warrants 
the writ, and must plead it ; so must the 
party himself at whose suit such an execu- 
tion is made; per De Grey, C. J. in Bar- 
ker v. Brahgm, 3 Wils. 376. In that case 
the defendant, Braham, obtained judgment 
by default against the plaintiff, as adminis- 
tratrix, for 4001,, and after, levying 150 1, 
on the goods of the intestate in the hands 
of the plaintiff, Norwood, the other defen- 
dant, as her attorney, sued out a ca. sa, 
against the plaintiff* for the residue, and 
Norwood delivered the writ to the officer 
to be executed, and it was executed. The 
Court set aside the ca,* sa, ; the plaintiff 
then brought trespass, and the defendant 
having pleaded the general issue, it was 


held that trespass was the proper form of 
action. And noo Rogers v. Pophin, 2 
Htarkie’s C. 404. A judgment vacated by 
the Court is as if it had never been, and is 
not like a judgment reversed by error. See 
tin- observations of De CJr y, C. J. 3 Wils. 
370; 1 Lev. 05. Turner v. Felgate, T. 
Bay. 73; Cartli.274; Salk. 074; 12 Mod. 
178; 2 Wils. 385; 1 Str. 500; T. Jones, 
215; B. N. P. 84. A writ of capias filled 
up by the attorney after the writ lias been 
signed and sealed, is bad ; and if the party 
be arrested upon it,un action lies. Burs - 
Inn v. Fern, 2 Wils. 47. 

( l ) Barker v. Braham , 3 Wils. 368. 

(iw) Morley v. Gainsford , 2 H. B. 441. 
Yet-trespass lies against the sheriff for the 
act of his bailiff in arresting the wrong per- 
son by mistake. 

(n) Macmanus v. Cricket t, I East, 
100; and see Savignac v. Roome, 0 T. R. 
125. Tripe v. Potter , 6 T. R. 128, n. 
Supra, 1107, note (f) ; 1110, note (z). A 
master is not liable for the wilful trespass 
of his servant. 2 Rol. Ab. 553, 1. 25. See 
Chandler v. Broughton, 1 C. & M. 20. But 
where a trespass is the natural consequence 
of the act directed to be done by a servant, 
the master is liable, although he direct the 
servant to avoid the trespass. Gregory v. 
Piper, 9 B, 6c C, 501. 

If the defendant's servant in driving his 
master's carriage wantonly strike the 
horses of the plaintiff, in consequence of 
which the carriage of the plaintiff is in- 
jured, the defendant is not responsible; 
but if the servant so strike, although in- 
judiciously, in the course of his employ- 
ment, and in furtherance of it, the defen- 
dant is liable in case. Croft v. Alison, 
4 B. 6c A, 500. 
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Judicial ficiently dried, and carrying it before officers called triers, although in their 
judgment it be insufficiently dried (o). But where a party acts judicially, 
trespass does not lie against him in respect of any judicial act, unless it 
appear that he has exceeded his jurisdiction, although his judgment with 
reference to the particular circumstances may have been erroneous (p). 

The steward of a court-baron is a judicial officer, and trespass does not lie 
against him, where his bailiff by mistake seizes the goods of A, under a pre- 
cept commanding him to take the goods of B. ( q ). 

Intention. In an action for a mere assault the intention is material, and the plaintiff 
ought to be provided with such evidence as the case affords, 4o show that 
the defendant intended to do him bodily harm (r). Every battery includes 
un assault, and if the plaintiff declare for both he may recover for an assault 
only (*). 

Trespass to In an action for false imprisonment, it is essential to prove that the de- 

the person. fend lint has by his act deprived the plaintiff of his personal freedom for 
some portion of time however short. Bare words, indeed, without laying 
hold of the person of the plaintiff, or restraint on submission without force, 
will not constitute un arrest or imprisonment (/). Where, upon a magis- 
trate's warrant being shown to the plaintiff, the latter voluntarily and witli- 


(o) Warnev. Varlcy,(\T. R. 443. Tres- 
pass lies against. a magistrate tor granting 
a warrant to levy poor-rates against one 
who has no land in the parish. Weaver v. 
Price , 3 11. \ r Ad. 40!). 

(p) Supra , 686. Where a military of- 
ficer arrests his inferior officer for dis- 
obedience of orders, under colour but not 
under the authority of military law, tres- 
pass lies, although the arrest lmd been fol- 
lowed by a court-murtial. Warden v. 
Bailey, 4 Taunt. 07. And per Mansfield, 
C. J., the only point decided in Sutton v. 
Johnstone, was, that there was probable 
cause for the imprisonment in that case. 
Where the defendant, in an action by a 
master of a man of war against the captain, 
relies un the sentence of a court-martial, 
he mast, in order to make it conclusive, 
plead it by way of estoppel. Hanna ford 
v. Jlunn, 2 C. k \\ 148. 

(q) Hof rot/ d v. Ilreare , 2 II. k A. 473. 
80 the sheriff is not liable for the act of the 
bailiff in taking the goods of A. under a 
warrant from the sheriff against the goods 
of B. in execution of a judgment of the 
county court. Tinsley v, Nassau, 1 M. & 
M. 62. A Judge may plead that an action 
done by him in his judicial capacity was 
done by him as a Judge of record, and it 
will lie a complete justification ; per Lord 
Mansfield, in Mostyn v. Fahrigas, Cowp. 
172 ; and see Garnett v. Ferrand , (1 B. k 
C. Oil. Where it did not appear that, the 
plaintiff had any interest in the matter of 
the inquest about to be taken, or any infor- 
mation to offer which might further the 
objects of the inquiry, held that he could 
not. main tain an action of trespass against 
tin* eorouer for causing him to be put out 
of the room after his refusal to depart. Ib. 
And trespass is not maintainable against 


commissioners of bankrupts for committing 
11 bankrupt for not answering satisfactorily. 
Boswell v. lmpvy , 1 B.& C. 1 (13, under the 
st. 5 G. 2, c. 39 ; and though the bankrupt 
should afterwards be discharged upon ha- 
beas corpus on the ground that the Court 
thinks that his answers are satisfactory, 
yet the action will not lie, for the commis- 
sioners are required to commit if the an- 
swers be not to their satisfaction. Ib. And 
see Miller x. Jean, 2 Bl. 1141. 

(r) See Griffinx. Parsons , Selw. N. P.27, 
n. Supra tit. Assault. An attempt to do 
a personal injury to another, coupled with 
a present ability, is an assault. Gamer v. 
S parlies, 1 Salk. 70. The upsetting of a 
carriage or chair in which a person is sitting, 
is a trespass against the person. Hopper 
v. Reeve, 7 Taunt. 098. So if parish offi- 
cers cut off a pauper’s hair without his con- 
sent. Ford v. Skinner, 4 C. & P. 289. 
Riding after the plaintiff and threatening 
to horsewhip him, so as to compel him to 
run into a place of shelter to avoid being 
beaten, amounts to an assault in law. Mar * 
tin v. Shoppee, 3 C. & P. 373. So where 
the defendant advanced with his fist 
clenched in a threatening attitude to within 
a very short distance, although not near 
enough to have struck at the moment 
when he was prevented. Stephens v. 
Myet's, 4 C. & P. 349. 

(s) Bro. Tres. pi. 40 ; Lib. Ass. Ann. 22. 
f. 99, pi. 00. A battery includes the doing 
of a personal injury, be it ever so small, as 
by throwing water upon the person* 
Powell v. Home, 3 N. & P. 604. Or spit- 
ting on or jostling him. B. N. P. 16 ; and 
supra, tit. Assault. e further, tit. 
Defence. 

(0 Bait. c. 170. 1 
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out compulsion attended the constable who had the warrafit to the magis- 
trate, it was held, that there was no sufficient imprisonment to support an 
action («). And where a sheriff’s officer having a warrant against A., sent 
a message requesting him to call and give bail, and A . accordingly called 
and gave bail, it was held to be no arrest (or). Yet it seernsthat in ordinary 
practice words are sufficient to constitute an imprisonment if they impose a 
restraint upon the person, and the plaintiff is accordingly restrained ; for 
he is not obliged to incur the risk of personal violence and insult by resist- 
ing until actual violence be used (y). 

It frequently happens that false imprisonment includes a battery (z ) ; but 
it is obvious that the latter is not necessarily included in the former (a). 

It has been seen that a conviction of the defendant upon an indictment 
for an assault and battery is not evidence in a civil action (5), but that a 
confession by pleading guilty is evidence of the fact (c). 

The mere admission by one of several defendants in trespass will not 
be evidence against the rest to prove them co-trespassers; but if several 
be proved to be co-trespassers by competent evidence, the declaration of 
one as to the motives and circumstances of the trespass will be evidence 


(u) Arrowsmith v. Memricr , 2 N. R. 
311. 

(x) Berry v. Adamson , 6B.&C. 528. 

(y) I hiive known more than one in- 
stance in which words alone have been 
held to be sufficient. In one case, where 
a constable required the plaintiff to go 
along with him before a magistrate, infor- 
mation having been given to the constable 
by the defendant that the plaintiff had 
committed a felony, and the plaintiff ac- 
cordingly accompanied the constable, Bay- 
ley, J. held (after the cases on the subject 
bad been cited), that there was a sufficient 
imprisonment to sustain the action. In 
B. N. P. 02, it is laid down that hare 
words will not make an arrest (Salk. 79), 
but that if a bailiff who has process against 
one, says to him when he is on horseback 
or in a coach , u you are my prisoner, I have 
a writ against you,” on which he submits 
and goes with him, though the bailiff never 
touched him, it is au arrest because he sub- 
mitted ; but if instead of going with the 
bailiff he had gone or Red from him, it 
would be no arrest unless the bailiff bad 
laid hold of him. Where an officer told 
the party at his house that he had a writ 
against him, and did not take him into 
custody or touch him, but took his word 
that he would attend and give bail in a day 
or two, and Hie debtor afterwards procured 
bail to be put in, it was held to be no arrest. 
George v. Radford, 1 M. & M. Cas. 244. 
See also Russen v. Lucas , 1 Ry. & M. C. 
26. Simpson v. Hill, 1 Esp. C. 431; 
Here bare words were used without actual 
restraint or submission. But where a con- 
stable, directed by the defendant to take 
the plaintiff on a charge of felony, said, 
“ you must go with me,** on which the 
pluintiff said he was ready to go, uml 
actually wept towards a police office, and 


on his way attempted to escape, lmt was 
seized by the constable, the defendant not 
being present, it was held to be an impri- 
sonment. Poeock v. Moore, 1 Ry. & M. 
C. 821 . See also Chinn v. Morris, 2 Carr. 
& P. C. 301. Where the pluintiff* being 
taken before the defendant, a magistrate, 
on the complaint of having killed a dog, 
and refusing to adopt the recommendation 
to make terms, was told by the defendant, 
that unless he paid a certain sum he should 
convict him in a pennlty of that amount 
under the Malicious Trespass Act, which 
the plaintiff also rejected, and declared lie 
would carry the case elsewhere, upon which 
the defendant called in a constable and 
ordered him to take the plaintiff out, and if 
the parties did not settle, to bring him in 
again, and he would proceed to convict him 
under the Act, and the plaintiff accordingly 
went out with the constable, it was held 
that there was sufficient evidence of an im- 
prisonment of the plaintiff by order of the 
defendant, and nothing to furnish a justi- 
fication as a ground for disturbing the ver- 
dict of the jury for the plaintiff. Bridgett 
v. Coyney , 1 Ml Ry. 21 1. 

( z ) B. N. P. 22. Oxley v. Flower and 
another, Selw. N. P. 894, where Ld. Ken- 
yon is said to have held that every impri- 
sonment included a battery ; but see I N. 
R. 255. 

(a) Emmett v. Lyne, 1 N. R. 255* 
False imprisonment usually includes an 
assault. Pocock v. Moody, 1 Ry. A M. 
Cas 321. 

(5) Supra, Vol. I. tit. Judgment. On 
the same principle, the conviction of the 
defendant before a magistrate of an as- 
sault, upon the information of the plain- 
tiff, is not evidence. Smith v. Rummcns, 
1 Cuiup. 9. 

<c) Vol. 1. tit. Judgment. 
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against all who are proved to have combined together for the common 
object (d). 

S. As the jury in an action of trespass are not restrained in their assess- 
ment of damages to the amount of the mere pecuniary loss sustained by 
the plaintiff, but may award damages in respect of the malicious con- 
duct of the defendant, and the degree of insult with which the trespass 
has been attended (c), the plaintiff is at liberty to give in evidence the 
circumstances which accompany and give a character to the trespass ( f ). 

if the defendant, whilst he is an actual trespasser in the plaintiff ’s house, 
or on his land, commit any other trespass to the person of the plaintiff, or 
to the persons of his wife, children or servants, then, although distinct and 
substantive actions of trespass might have been maintained in respect of such 
trespasses, or actions on the case might have been supported, for the conse- 
quential damage in respect of the loss of service, or expenses of cure, &c. yet 
such acts of trespass and their consequences may he alleged and proved in 
aggravation of the damages. Thus, in an action for breaking and entering 
the plaintiff's house, the debauching of his daughter and servant, and the 
consequential damage to the plaintiff, may be laid ami proved in aggra- 
ention ((/). W here, however, the trespass to the house or land is the gist of 


(d) Per Ld. Ellenborough, 1 1 East, 584. 
But setuhle, this must be limited to such 
declarations us are made in furtherance of 
the common object ; supra, 325. The acts 
and declarations of a co-defendant, not im- 
plicated in the act of trespass relied on 
against the other defendants, he being a 
constable to whom the plaintiff had been 
given in charge by the other defendants, 
were held to be admissible in evidence 
against the others. Powell v. Hodgctts , 
2 Carr. & 1\ C. 4:12. 

(c) 2M.&B. 77. Merest v. Harvey, 
5 Taunt. 442; 1 Marsh. 131) ; 2 Starkie’s 
C. 318. Cox v. Dug dale , 12 Price, 708. 
After a certificate on an indictment for an 
assault, the prosecutor receives part of the 
fine from the Treasury, although ho is 
strictly cutitled to maintain an action, yet 
it is the duty of an attorney to tell him he 
ought not to bring it, and the jury may 
give merely nominal damages. Jacks v. 
Bell, 3 0. & P. 315. Where upon a te- 
nancy continuing after a holding for a year, 
under a written agreement, the tenant, ap- 
peared by the custom as well as the stipu- 
lation, to be entitled to take away two- 
thirds of the way-going crops, and* in an 
action against the landlord for removing 
the whole, and other minute acts of injury, 
the jury having given duniages somewhat 
exceeding the supposed value of the crops, 
yet being entitled to consider the other 
grouuds of complaint, the Court refused a 
new trial on account of such excess. In 
trespass, qu. cLfreyit, the jury are not to 
be confined to the precise value of the sub- 
ject mutter of damages, although they are 
not allowed to go out of the way to an un- 
reasonable amount. Cox v. Jhigdale , 12 
Pri. 708. 

(J ) Sec the observations of Le Blanc, J. 

2 M. & 8. 77. In an action for breaking 


and entering the plaintiff’s close, and 
searching for game therein, the plaintiff 
was permitted to prove that the defendant 
being a Member of Parliament and a ma- 
gistrate', had, on being warned off the plain- 
tiffs land, used very intemperate language, 
and threatened to commit the plaintiff. The 
jury gnve 500 1. damages, and the Court of 
C. B. refused to grant a new trial. Where 
the plaintiff, having importunately intruded 
himself on the defendant, for relief, *tlie 
latter had ordered him to be taken into 
custody, and on the following morning the 
plaintiff accepted a small sum offered him, 
took refreshments, and expressed himself 
satisfied, hut subsequently brought an ac- 
tion for the. false imprisonment, and the 
jury gave. 1007. damages, the Court, think- 
ing that if accord and satisfaction had been 
pleaded, it would have been a bar to the 
action, and the damages excessive, granted 
a new trial on payment of costs. Price v. 
Severn, 7 Bing. 316, and 5 M. & P. 125. 
The Court afterwards discharged a Judge’s 
order to withdraw the general issue and 
plead accord and satisfaction, as raising 
an entirely different issue wliichjmight sub- 
ject the plaintiff to the costs of the action 
antecedent to the fonner trial. Ib. 402. A 
party is put into possession of the plain- 
tiffs goods under a wrongful distress; the 
plaintiff is entitled to recover damages, 
although he continued to have the use of 
the goods. Bayliss v. Fisher, 7 Bing. 153. 
The plaintiff’s dog having worried the de- 
fendant’s sheep, is shot by the defendant 
after he had left the field, and was in an 
adjoining close ; not being shot in actual 

{ irotection of his property, the defendant is 
iable, but the habits of the dog may be 

considered in mitigation of damages. Wells 

v. Head, A C.& P.568. 

(y) Bennett v. Alcott, 2 T. H. 166; and 
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the action, and consequential damage is laid merely in aggravation* if the Aggrava- 
principal tresspass can be justified, it is an answer to the whole action, and ^ on * 
the plaintiff cannot recover in respect of matter laid merely in aggravation ; 
although if alleged alone it would have afforded a substantive ground of 
action. Thus, if the defendant can justify the entering into the house under 
a licence, it will be an answer to the counts alleging a breaking and enter- 
ing ; although a debauching of the servant and daughter, and loss of ser- 
vice, be laid in aggravation (h). 

The rule seems, however, to be confined to such injuries as amount to 
trespasses, for the obvious reason, that to permit, a substantive injury 
requiring a different form of action, to be alleged by way of aggravation, 
would be in effect to confound the forms of action, which ought,, on prin- 
ciples of policy and convenience, to be kept separate. Still it seems that 
the defendant’s intention, and his conduct and expressions, whilst he was in 
the act of committing the injury, are always evidence to show his malice, 
and the degree of insult offered to the plaintiff ; although where they afford 
a distinct ground of action to be brought in a different form, the jury are 
not to award damages in respect of that distinct injury or its consequences, 
but only in respect of the principal trespass. In the case of Bracegirdle v. 

Orford (*’), the declaration was for breaking and entering the plaintiff’s 
house, and without any probable cause, and under a false and unfounded 
charge and assertion that the plaintiff had stolen property in her house, 
searching and ransacking the same, by means whereof the plaintiff* was in- 
terrupted in the quiet enjoyment of her house, and her character injured. 

The learned Judge who tried the cause, informed the jury that if there was 
a charge of having stolen goods in the house, the damages ought not to be 
merely nominal. After a verdict for the plaintiff, damages 50/., it was 
afterwards objected, in arrest of judgment, and on a motion for a new trial, 
that the declaration was bad, and the direction of the Judge wrong ; but 
Lord Ellcnborough said, “ As to the exception taken to the declaration, the 
trespass is the substantive allegation, and the rest is laid as matter of aggra- 
vation only. On Ihe other point it does not appear that the learned Judge 
told the jury they might go beyond the damages for the trespass, and con- 
sider the rest as a subject of substantive damage, or in any otherwise than 
as connected with the trespass; and that is the constant course of consider- 
ing it. In actions for false imprisonment the jury look to all the circurn- 

see B. N. P. 89; Holt, 099; Balk. 042; it may be stated as aggravation. Str. 

1 Sid. 255. But note, that the assaulting 192. If trespass be for the entry of 

und debauching the daughter is properly diseased cattle, damage from infection may 
an action of trespass, notwithstanding what be stated in aggravation. Anderson v. 

Mr. J. Buffer has observed in that case. Buckton, Str. 192. And recovery in such 
See Woodward v. Walton , 2 N. E. 470; action will be a bar. Ib. 
and Grey v. Livesey, Cro. J. 501. It (A) Bennett v. Alcott, 2 T. H. 106. So 

seems that any consequential damage re- in trespass for breaking and entering the 

snl ting from the trespass maybe laid in ag- plaintiff’s house, and expelling him there- 

gravation. See Anderson v. Buckton, Str. from, the expulsion is mere aggravation, 

192. Action of battery lies by husband or and a justification of the breaking and en- 
master, per quod consortium or servitium tering covers the whole. Taylor v. Cole , 
amisitf of the wife or servant. A spoliation 3 T. R. 292. Secus, where a distinct tres - 

of trees may be laid as an aggravation in pass td*the person or goods is alleged. See 

trespass, though trover lies. If a man Phillips v. Howgate , 5 B. & A. 220. And 

enter and chase or kill cattle, the latter note, that the case of Bennett v. Alcott 

may be charged as matter of aggravation, seems to have been decided on the suppo- 
Thompson v. Berry, Str. 551. If a water- sition that trespass did not lie for assault- 
course flow through two distinct closes, A. ing and debauching a servant, per quod* 
and B. y and the defendant by a trespass in &c. 

A. stop the water from flowing to B. (i) 2 M. & S. 77. 
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stances attending the imprisonment, and not merely to the time for 'which 
the party was imprisoned, and give damages accordingly. So here the 
breaking and entering the plaintiff’s house for the purpose of searching it, 
and under the false charge, constitutes the trespass ; and the false charge 
wild not left as a distinct substantive ground of damage.” 

So in order to show how violent and outrageous the trespass was, the 
plaintiff may prove that his wife was so terrified that she was taken ill im- 
mediately, and soon afterwards died (k). 

So the time and place of committing a personal outrage are circumstances 
which iiiuy materially tend to enhance the insult and damages (l). 

But the plaintiff cannot recover in respect of any injury for which an 
action lies by another, or by himself and another jointly. 

In an action of trespass for an assault on the wife or servant of the pluin- 
tiff, per quod consortium amisit , or servitium amisit , the jury cannot take into 
consideration the injury suffered by the wife or servant, in respect of which 
a distinct action lies (in). 

So, if the action be brought by the husband and wife, for a trespass to 
the latter, no evidence is admissible of any consequential damage to the 
husband alone ( n ). 

The plaintiff cannot give evidence of any matters merely in aggrava- 
tion (o) not stated on the record (although they would not have supported 
any substantive action), which do not naturally and even necessarily result 
from the injury alleged on the record. Thus, if the declaration merely 
allege a false imprisonment, he cannot give evidence in aggravation that 
lie was stinted in his food (p), or that he caught an infectious disorder ( q ). 
But he may prove intemperate language to have been used by the defendant, 
for this shows the intention to injure or insult. 

Proof of special damage from the loss of lodgers is not maintainable, 
unless the loss, and the names of the lodgers, be specified in the declara- 
tion (r). 

It seems to have been held formerly that matters might be given in evi- 
dence under the alia enormia , which could not with decency be stated on 
the record (s ) ; and therefore that the plaintiff in an action of trespass for 
breaking and entering his house, might prove in aggravation, although it 
was not stated on the record, that whilst there he debauched the plaintiff’s 
daughter (f). 


(k) 1 hurley v. Berg, 1 Starkie’s C. 08. 
(/) It. is a greater insult to be beaten 
on the Royal Exchange than in a private 
room. Per Bathurst, J. in Tullulge v. 
Wade, 8 Wils. 10. 

(m) Edmondson v. Machcll , 2 T. R. 4. 
In an action for assaulting and beating the 
plaintiff's niece, per quod servitium amisit , 
it seems that the jury cannot take into 
consideration the injury sustained by the 
niece herself, who has been deflowered. 
Ibid. 

(«) Supra , 685 •* 

( o ) It has been seen that the plaintiff is 
at liberty to give in evidence facts attend- 
ing tlie trespass, to show the malice of the 
defendant aud the degree of violence and 
magnitude of the trespass. See Huxley 
v. Berg, 1 Starkie’s C. 98 ; he may show 
not only the pecuniary amount of the 


damage, but also that it was done for the 
purjx)*e of insult or injury. Per Abbott, J. 
Sears v. Lyons , 2 Starkie’s C. 318. And 
see Merest v. Harvey , 1 Marsh. 139. 

(p) Zowden v. Goodrich , Peake's C. 
46. 

(q) Pettit v. Addington , Ibid. 62. 

(r) Westwood v. Cowne , 1 Starkie’s C. 
172. See 1 Yin. Ab. 469. Hartly v. 
Herring, 8 T. R. 130. Fenn v. Dixin , 
1 Roll. Ab. 58; B.N.B.7; 2 Will. Saund. 
411, n (4). Sed vide supra, tit. Libel. 

(j) See Lowden v. Goodrich , Peake's 
C. 46; 6 Mod. 127. 

(0 Per Holt, C. J. Itussel v. Com, 
6 Mod. 127. Cas. Temp. Holt, 699. Sip - 
pora v. Basset , 1 Sid. 225 ; Keil. 787 ; 
Cro. J. 534. Gilb. L. E. 240, 2d edit. ; 
Mr. Peake’s observations, Peake’s L. E. 
323, 5th edit 
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DEFENCE— GENERAL ISSUE. 

Considering, however, that it is the common practice to allege the debauch- Quart? elnu- 
ing of a daughter and servant on the record, in an action of trespass and 
assault, or in an action on the case, this doctrine, as applied to such a case, tiolK 
savours of an excess of modesty and refinement, and weighs but little 
against the general principle, which requires that the defendant shall be 
specially informed by the record of the facts on which the plaintiff relies. 

The defendant may be found guilty of any part of the trespass alleged. 

If the declaration be for cutting and taking away trees, he may be found 
guilty of the taking, although the cutting be not proved (m). 

Where goods are taken under process in a place beyond the jurisdiction, 
the plaintiff* is entitled to recover the value of the goods, and not merely 
the amount of damage sustained by their having been taken in the wrong 
place (x), 

4. It is frequently requisite, with a view to costs, to prove that the tres- Wilful 
pass was wilful and malicious under the statute (y). The usual evidence trespasses/ 
for this purpose consists in proof that the trespass was committed after Noticc * 
notice. It has been held that where the trespass has been committed after 

proof of notice, the Judge is bound to certify (s ) ; but in u later instance this 
was held to be discretionary (a). 

So, with a view to costs, it may be necessary to prove that the defendant 
is an inferior tradesman, apprentice, or other dissolute person, within the 
stat. 4 & 5 W. & M. c. 23, s. 10 (ft). 

If the tearing of the plaintiff’s clothes, in an action of assault and false 
imprisonment, be laid as a substantive injury, and the jury find it to be so, 
the plaintiff is entitled to full costs, though the jury find damages under 
40 s.; but if the jury find the tearing of the clothes to have been in conse- 
quence of the beating, the plaintiff in such case is not entitled to more costs 
than damages (c). 

5. In actions against magistrates, constables, and other peace officers, it Notice of 
lias been seen that notice of action, and a demand of a copy of the warrant, action, 
is frequently necessary (d) ; and proof of notice of action is sometimes 
necessary in other cases, under the provisions of particular statutes. 

Where an Act provides that no action shall he maintained without notice 
to the defendant or defendants of such intended action, a separate notice to 
each defendant, not mentioning the names of the other defendants, is suffi- 
cient in a joint action against all (e). 

6. The defendant, before the new rules, might have given in evidence, Defence 
under the general issue (/), any matter which contradicted the plain- General’ 
tiff’s evidence, or showed that the act complained of was not in its i8SUP * 
own nature a trespass at common law (#). Thus he might prove that the 


(u) B.N.P.94. 

(a?) Sowell v. Champion , 8Ad.&E11.407. 

(y) 8 & 9 Will. 8, c. 11, s. 4. And 3 & 4 
Viet., c. 4. 

(r) Reynolds v. Edwards, 0 T. B. 11. 

(«) Good v. Watkins, 8 East, 495. 

(ft) It has been held that a clothier 
keeping an alehouse, and not qualified, is 
within the statute. Barnes, 125. Vide 
supra, tit. Game. 

(c) CotterUl v. Tolly, 1 T. It 055. 
Mean v. Greenaway , 1 H. B. 291. So 
if the asportavit laid be but a mode or 
qualification of the trespass ; ns in an ac- 
tion for breaking the dose, aud digging 


and carrying nway turves. Clegg v. Moly- 
neux , Doug. 084. 

(d) Supra, 580. 

(e) Agar v. Morgan, 2 Price, 120. 

(/) And lie may do so still by virtue of 

any statute which enables him to give any 
special matter in evidence, under the gene- 
ral issue, provided, according to the new 
rules, he insert in the margin of the pica, 
the words “ by statute." 

(g) Per Buller, J. Dougl. 010. ZeCaux 
v. Eden, Doug. 494. It is no answer to 
an action of trespass, that the plaintiff 
might have maintained covenant. Per 
Bailer, J. in Beet v. Moore, 5 T. B. 384. 
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locus in quo was his own freehold, or that of another by whose authority he 
entered (/*) ; or that he had any other title or right to the possession (i) ; or 
that lie is tenant in possession under the plaintiff (k ) ; that he was entitled 
under a demise from a mortgagee (/) ; or that he was tenant in common with 
the plaintiff (m) ; or that he entered by command of another who is tenant 
in common with the plaintiff (n) ; for a man cannot, in point of law, be a 
trespasser in merely exercising aright which the law gives liim(o); or, 
where the action was brought for cutting down trees, that he was lessee for 
years of the lands on which the trees grew ( p ), for he has a special property 
in them for repairs and shade ; or that the trees were sold to the defendant 
by the tenant in tail in possession (q). 

But by one of the rules of Hil. Term, 4 W. 4, it is ordered that “In 


actions of trespass quarc clausum fregit, 
u denial that the defendant committed 

(h) Dodd v. Kyffin, 7 T. It. 354. Dc- 
risley v. Neville, 1 Leon. 301. Argent v. 
Durr ant, 8 T. R. 403. Garr v. Fletcher , 

2 Stark ie’s 0. 71; Gilt). Ev. 358; Bro. 
Gen. Issue, pi. 82. Chamber* v. Donald - 
son, 1 1 East, 72. In 1* hi /pot v. Holmes 
( Peake’s C. 07), it is sunl that the defend- 
ant cannot under the general issue prove 
title in another, and an entry by his com- 
mand. But see the above cases. The 
declaration of the owner after the trespass 
lias been held to be inadmissible to prove 
the command. Garr v. Fletcher , 2 Star- 
kie’s C. 71. 

(i) As that the interest of the plaintiff, 
who held under the defendant, had expired 
at. the time ol* the alleged trespass. Argent 
v. D arrant, 8 T. R. 403. Trespass for 
cutting and taking furze ; under the general 
issue the defendunt may prove an exclusive 
right of possession. Pearce v. Lodge , 12 
Moore, 50. 

(ft) Barton v. Cordy, I M. & Y. 278. 
And notice to quit by plaintiff to defend- 
ant, subsequently to the alleged trespass, 
entitles the defendant to a nonsuit. Ib. 

(/) Johnson v. lletoson , 2 M. & R. 227. 
Note, that in a special plea lie would liavo 
been bound to give colour. 

(m) Gill). Ev. 204. But the defendant 
cannot, us tenant in common, justify under 
the general issue the destruction of the 
common property. Thus, though as tenant 
In common of a hedge, he may justify the 
mere exercise of a right of ow nership over 
the common subject-matter, as by clipping 
the hedge, he cannot justify a complete re- 
moval and destruction pf the hedge. Voycc 
v. Voyce , 1 Gow, 201. See tit. Tiiovkr. 

(n) Gilb. Ev. 204. Rosse’* Case, 3 
Leoc. 83. 

(o) See Gilb. Ev. 221. It is true, that 
by making a forcible entry upon a party 
in actual possession, the party entitled to ^ 
the possession may be criminally respon- 
sible for his breach of the peace. See the 
statute. 8 II. 0, c. 0, g. 6. But in an action 
for a forcible eutry, he would, it seems, be 
entitled to a verdict, on proof of his title 
to the possession, just as in a common oc- 


tlie plea of not guilty shall operate as 
the trespass as alleged in the place 

tion of trespass. The effect of the statutes 
of Forcible Entry, in relation to civil ac- 
tions, seems to be confined to the giving 
treble damages where a forcible entry is 
alleged and pro vial, instead of the single 
damatres recoverable in n civil action. 

A landlord may enter on the premises 
after a determination of the tenancy by a 
notice to quit, although the tenant keeps 
possession. Turner v. Meymott , 1 Bing. 
158. And see Taunton v. Costar , 7 T. R. 
431. Davies v. Connop, 1 Price, 53. A 
party occupying parish premises is hot to 
be deemed a tenant ; and held, therefore, 
that where a party had quitted the pre- 
mises, although he left his children there, 
the overseers might peaceably resume pos- 
session, without having recourse to the 
provisions of the stat. 59 Geo. 3, c. 12, 
s. 24. Wildborc v. Rainsforth , 8 B. & C. 
4. The owner of goods may retake them 
by force from a person refusing to deliver 
them up. R. v. Milton , 1 M. & M. 107* 

(p) B. N. P. 84; Aleyn, 82. Scats, 
where trees are excepted in the lease, or 
are taken away after severance ( Herlaken - 
den's Case, 4 Co. More, 248), or where the 
party is mere tenant at will, for the tor- 
tious act determines the will. Ib. and Co. 
Litt- 57. If A. plant a tree at the extreme 
limit of bis owu land, and the tree grow- 
ing, extend its roots into the land of J3. 9 

A. and B. arc tenants in common of the 
tree; but if all the roots grow in A.’s 
land, though the bough shadow the land of 

B. , the property is in A. B. N. P. 85 ; 
1 Bay. 737. 

(?) Sir B. H., under whom the plaintiff 
claimed as heir in tail, being tenant in tail, 
sold to the defendant 300 of the best trees 
in such a wood, to be taken within a 
limited time, for a valuable consideration ; 
Sir B. died, and the defendant within the 
time took the trees. Upon not guilty 
pleaded, Jones, C. J. held that the sale was 
within the stat. 27 Eliz. c. 4, and bound 
the heir in tail, and the plaintiff was non- 
suited. Hatton v. Neale, B. N. P. 90. 
N ote, that the settlement was with a power 
of revocation. 
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mentioned, but not as n denial of the plaintiff's possession or right of pos- 
session, which, if intended to be denied, must be traversed specially (r). 

Before the late rules the defendant might show that the goods were sold 
to him under an execution upon a judgment obtained by him against the 
plaintiff; in such case he was bound to prove the judgment as well as the 
writ (s) ; or that the plaintiff had parted with the possession, and was not 
entitled to it at the time of the trespass (t ) ; or that the property had been 
divested by forfeiture (k). 

But now one of the rules of ftil. T. 4 Will. 4, provides that the plea of 
not guilty shall operate as a denial of the defendant having committed the 
trespass alleged, by taking or damaging the goods mentioned, but not of 
the plaintiff's property therein (v). 

In the case of an assault, the intention of the defendant is material, and 
lie may go into evidence to prove quo animo the act was done, in order to 
show that there was no assault (w). 

In the case of a battery, an actual intention to injure is not essential to 
the action, and a defendant is responsible in damages for any immediate 
injury to the person of another, although the injury was not wilful (.r). Yet 
it seems that some degree of negligence or inattention is even in this case 
essential, and that it is a good defence to show that the accident was 
inevitable. Thus, if A. beat the horse of B., which runs against C ,, or if A. 
take the hand of B, and with it beat C A. and not B. is the trespasser; 
and this would be a good defence for B. under the genernl issue (y). 

So if the injury was accidental on f lic part of the defendant, and might 
have been avoided by the plaintiff ; as where the defendant’s horse runs 
away with him, and the plaintiff refuses to go out of the way, and is 
hurt ( z ). 


(r) See tit. Rules. Under tlie general 
Issue the defendants eannof diow. in miti- 
gation of damages, that they acted under 
the landlord against whom an action had 
been brought and damages obtained for the 
same trespass. Bay v. Porter , 2 Mo, & 
R. Nil. 

(.v) See Doe v. Smith , 2 Starkie’s C. 

100 . 

(t) Wordy. Macaulay, 4 T. R. 489. 

(u) Wilkins v. Bespard , 5 T. R. 112. 

(?;) By the stat. 11 Geo. 2, c. 19, b. 21, 

the seizure of goods for rent is evidence in 
justification under the general issue; but 
where goods clandestinely removed have 
been followed and seized, the defence must 
be specially pleaded. Furneaux v. Fo- 
therby, 4 Camp. 136. Vaughan v. Davis , 
1 Esp. C. 266. 

(«?) See Griffin v. Parsons , Gloucester 
lent Assizes, 1754, Selw. N. P. 27. Tres- 
pass for an assault, plea son assault de~ 
mesne, replication^ injur i & ; the defendant 
and another were fighting, and the plaintiff 
came up and took hold of the defendant by 
the collar, in order to separate the com- 
batants, whereupon the defendant beat the 
plaintiff. ItWas objected, that to warrant 
this evidence, the matter ought to have 
replied specially ; but Legge, B. overruled 
the objection, observing that the evidence 
was not offered by way of justification, but 


for the purpose of showing that there was 
no assault, for it was the quo animo which 
constituted the assault, which was left to 
the jury. See also Gilb. L. Ev. 256, 2d 
edit. 

(a?) Weaver v. Ward, Hob. 134. Un- 
derwood v. Hewson , Str. 596 ; Salk. 637 ; 
Lord Raym. 38. Waheman v. Robinson, 
1 Bing. 213. 

(y) See tlie cases cited in the last note ; 
and also Scott v. Shepherd, 3 Wils. 403. 
A mere involuntary trespass may be justi- 
fied. Beckwith v. Shordylte , 4 Burr. 2092. 
If in the prosecution of a lawful act a mere 
accident arises, no action is maintainable. 
Davis v. Saunders, 2 Chitty’s R. 639. 
Secus, where any degree of blame is im- 
putable. Waheman v. Robinson , 1 Bing. 
213. 

(z) Gibbons v. Pepper, Salk. 637; 1 
Lord Raym. 38. Note, the defendant 
pleaded a special justification, which was 
held to be bad for not confessing the tres- 
pass ; but the Court held that the defence 
would have been available under the gene- 
ral issue. In trespass for an injury by 
driving against the plaintiff whilst crossing 
the road, held that any defence amounting 
to an allegation that the matter did not 
arise from any fault of the defendant, 
mus tbe specially pleaded ; aliter in case 
for negligently driving. A foot passenger 
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It is no defence that the plaintiff was arrested under a mistake ; as if A. 
be by mistake apprehended under a Judged warrant directed against 
B.(a); or that the defendant, supposing the plaintiff to be liable to be 
impressed, caused him to be impressed, when in fact he was not liable (6). 

Where a ship was taken as a prize, but afterwards acquitted, it was held 
that trespass for false imprisonment would not lie at common law (c). 

So it has been held, that under this issue the defendant might show that 
the plaintiff’s horses, which had been seized under pretence of their being 
estrays, were delivered to him as pound-keeper ; for he was not a trespasser 
in receiving and detaining them ( d ). 

It is a good defence to show that the injury arose from the negligence of 
the defendant’s agent in the management of his vessel, for there the proper 
remedy is by an action on the ease (e). 

No action will lie if it appear that the civil action has merged in a felony: 
but after an acquittal for the felony, an action is maintainable (/), provided 
there be no collusion (g). The acquittal must be proved by the production 
of the record, or an examined copy of it; and the defendant may give 
evidence to show that it was collusive. 

The defendant cannot give in evidence under the general issue matters 
which might have been pleaded in bar (A). In an action for a battery, the 
defendant cannot, under this issue, prove that the beating in question was 
inflicted by way of punishment for misbehaviour (i) ; yet he may give any 
circumstances in evidence in mitigation, which tend to reduce the quantum 
of damage sustained by the plaintiff, and which could not have been 
pleaded. Thus, in trespass for cutting trees, the defendant was permitted 
to show that, the trees had been applied to purposes for which the plaintiff 
had covenanted to furnish timber by assignment of his bailiff (A). So matter 


lias a right to cross a road, and a party 
driving along it is bound to use proper 
caution ; and if the injury arise from his 
not having power to control Jiis horse, by 
reinB, &c. breaking, it is no ground of de- 
fence ; said also, that the rule of the road 
does not apply to foot passengers ; us re- 
gards them, the carriage may go on which 
side the driver pleases. Cotterill v. Star- 
key, 8 C. & P. 091. See Boss v. Liston , 

6 C. & P. 407. 

(a) Aaron v. Alexander and others , 

0 Camp. 35. 

(b) Flewster v. Boyle, 1 Camp. 187. 

(c) Le Caux v. Eden, Doug. 594. 

(d) BadJtin v. Powell £ Chancellor , ^ 
Cowp. 470. Yet the same may be said in ' 
the case of a gaoler, who is nevertheless 
bound to justify specially iu an action for 
false imprisonment. Aston, J. in the above 
case, distinguished it from the case of a 
gaoler, the latter always acting under a 
warrant Bat this is to make the neces- 
sity of a special plea to depend, not upon 
the nature of the justification, but ujron 
the nature of the proof by which it is to oe 
supported. It is, indeed, a general prin- 
ciple, that if an officer do only that which 
belongs to his office, he shall not be liable 
for any precedent tortious acts of Which 
he could know nothing (2 Jones, 214, cited 
by Aston, J. in the foregoing case). But 


if this doctrine bears upon the question of 
pleading, it is also applicable to the case 
of a gaoler, and was equally applicable to 
the cases of constables and other peace 
officers previous to the statute 24 Geo. 2, 
c. 44. 

(e) lJuggett v. Montgomery , 2 N. R. 
440. 

(/) Crosby v. Leng, 12 East, 409. 

(g) Ibid. 

(h) Watson v. Christie, 2 B. & P.224. 
Vin, Ab. Ev. I. b. pi. 16. That which is 
matter of aggravation need not be an- 
swered in the plea. Trespass for taking, 
carrying away and converting a bag ; plea, 
damage-feasant, justifying the impound- 
ing, &c. the replication alleging a conver- 
sion was held to be good, for It sIiowb that 
the defendant was a trespasser ab initio. 
Bye v. Leatherdale , 3 Wils. 20 ; and see 
Taylor v. Cole, 3T.H. 493, where it was 
held that a justification of the breaking 
and entering was sufficient, without no- 
ticing the additional allegation of an 
expulsion. 

(i) Ibid. For where the trespass has 
been established which is not justified, the 
only remaininjg question is a* to the extent 
of the damage. 

(*) Fennell and, others v. Wither , cor. 
Abbott, J. Winch. Spring Ass. 1813, Man- 
ning’s lud. Trespass, 30. 
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of provocation which could not have been pleaded in bar may, it seems, be 
given in evidence (l). And although the matter might have been pleaded 
in bar, yet if it tend to reduce the value of the chattel injured it is proveable 
under this issue. 

Thus, although the defendant cannot under this plea prove, in bar of an 
action for destroying a picture, that it was a gross caricature (m), yet he 
may prove the fact in mitigation of damages, and the plaintiff can recover 
no more than the value of the canvas (n). 

In trespass for false imprisonment, evidence of reasonable suspicion of a 
felony committed is admissible (o); and all circumstances which took place 
at the time of the imprisonment are admissible in evidence as part of the 
transaction which is the subject of inquiry, and to show the real nature and 
extent of the injury, but not for the purpose of proving misbehaviour on the 
part of the defendant, no justification being pleaded ; and therefore, although, 
in such an action against the captain of a ship, evidence of expressions used 
by the defendant at the time tending to mutiny are admissible under the 
general issue ( p ) ; yet in an action against a captain of a ship for a battery, 
evidence having been given that the beating was inflicted as punishment for 
misbehaviour, and it being insisted that the conduct of the defendant at the 
time of the assault being necessarily in evidence, proved that misbehaviour, 
it was held (q), that no justification having been pleaded, the jury should give 
damages to the amount of the injury suffered, without diminution in respect 
of misbehaviour. 

Some of the statutes which enable a defendant to give special matter of 
justification in evidence under the general issue have already been adverted 
to (r). 

By the stat. 11 Geo. 2, c. 19, a. 21, it is enacted, that in actions of tres- 
pass, or on the case, brought against any person entitled to rents or services 
of any kind, or against their bailiff or receiver, or other person, relating to 
any entry by virtue of this Act, or otherwise, upon the premises (*), chargeable 
with such rents or services, or relating to. any distress or seizure, sale or 


(/) In Dennis v. Pawling , (Vin. Ah. tit. 
Evidence , I. b. pi. 10), Price, B. refused to 
admit anything in evidence which tended 
to justify the words, although offered in 
mitigation only; saying, that anything 
which tended to show a provocation, or. 
any transaction between the parties giving 
occasion for speaking the words, was pro- 
per in the defendant to make out, because 
these matters cannot be pleaded. 

So in Coot v. j Bertie, (12 Mod. 232), it 
was said that license by the husband, or the 
lewd character of the wife, could not be 
pleaded In bar of trespass by the husband ; 
yet that those matters were evidence in 
mitigation of damages. 

If trespass be brought by an executor 
against an executor de soi\ tort , he may 
give in evidence payment of debts to value 
in mitigation of damages* but he is still a 
trespasser, and there must be a verdict 
against him. B.N.P. 91; Ca.K. B. 441. 

(m) Du Dost v. Beresford, 2 Camp, 
oil. And where such a caricature is 
openly exhibited, it seems that the do- 
fendant might justify the destruction as 
abating a public nuisance. Ibid. 

VOL. II. 


(«) Ibid. 

(o) Chinn v. Morris , B. & M. 424. 

(p) Bingham, v. Garnault , B. N. P. 
17; 1 Esp. D.J337. 

{q) By Lord Eldon, at N. P.* and after- 
wards by the Court. Watson v. Christie , 
2 B. & P. 224. 

(r) The statute 21 Jac. 1, c. 12, s. 5, 
relating to justices, mayors, bailiffs, head- 
boroughs, portreeves, constables, tithing- 
men, churchwardens, overseers, and their 
deputies, &e. supra , 585. See the stat. 
43 Eliz. c. 3, s. 19, as to taking distresses, 
making sales, and other acts done by the 
authority of that statute. A churchwar- 
den cannot justify the cutting and break- 
ing to pieces a pew, although wrongfully 
erected. Noy, 108; Bum’s Ecc. L. 365, 
7t*i edit. 

(s) If the defendant justify the seizing 
goods (under the first sect.) which have 
been fraudulently removed to avoid a dis- 
tress, he must still plead the defence spe- 
cially. Vaughan v. Davis, 1 Bsp, C. 267. 
Fumeaux v. Fotherby , 4 Camp. 1$6. 
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disposal of any goods or chattels thereupon, the defendant may plead the 
general issue, and give the special matter in evidence (f). 

But the defendant cannot under the general issue, except by virtue of the 
positive enactment of a statute, give in evidence any matter in excuse, jus- 
tification or satisfaction of the alleged trespass; such as a release (u), or 
accord and satisfaction (v), or recovery against another party, and payment 
by him (ic), or that goods were seized as a deodand (x), or heriot, or for a 
distress dainage-feasant(y), or leave and license (z ) ; or any interest short of 
property and right of possession ; such as a right of common ( a ), or a public 
or private right of way (A), or a right to an easement (c), or defect in the 
plaintiff's fences (<#), or that the supposed trespass arose from necessity (e), 
or accident, or from the negligence of the plaintiff (/), or that the defendant 
entered to take his emblements or cattle (g), or to remove a nuisance (A), or 
to execute process (i), or iu fresh pursuit of a felon (J), or that a stranger is 
tenant in common with the plaintiff (A). For these are matters which do 
not directly contradict that which the plaintiff would be bound to prove 
under the general issue, but which show collaterally that the action is not 
maintainable. 

And facts which might have been pleaded cannot be given in evidence 
under the general issue (/). Neither can the defendant prove in bar that 
the plaintiff has no property in the lands or goods where he proves posses- 
sion, for that is sufficient to support the action ( m ). So he cannot under 
this issue justify the cutting down posts of the plaintiff’, although they were 
fixed in the defendant's own soil(w). 

In an action of trespass for breaking and entering the plaintiffs close, and 
pulling down certain buildings there, the defendant, as to the breaking and 
entering, let judgment goby default, and pleaded the general issue as to the 
residue ; and it was held that his plea was supported by evidence that the 
building, which was of wood, had been erected by him, being tenant of 
the premises, on a foundation of brick, for the purposes of trade, and that 
he still remained in possession at the time of the removal, although his term 
had expired (o). 


(t) Trespass lies where the landlord, 
after making distress, turns the family 
out, and keeps possession ( Etherton v. 
Popplewell , 1 East, 139). So, if entering 
with a warrant of distress, the party re- 
mains on the premises beyond the time 
allowed by law. Winter borne v. Maryan , 
11 East, 396. 

(«) Burr. 1353. 

(v) Ibid. 

(to) Ibid. 

(ar) Dryer v. Mills, Str. 61 . 

(y) B. N, P. 00; Co. Litt. 233; Salk. 
151. 

(z) Plowd. 14; Oilb. C. P. 63. In an 
action of trespass quare clausum fregit , 
and debauching the plaintiffs daughter, 
the defendant cannot, under the general 
issue, give evidence of a license from the 
wife. Bennett ?. AUott, 2 T. R. 166: 
Gilb.Ev.216. 

(«) 1 Inst. 282, 3. 

(b) Selman v. Courtney , Vin. Ab. JEW- 
dence, Z. pi. 91; Burr. 146. 175; 1 Salk. 


(c) Hawkins v. Wallis , 2 Wife. 173. 
Although it has been exercised for thirty 
years. Ibid. Oilb. Ev. 217. 220. 

(d) Co. Litt. 183, a; Gilb. Ev. 216; 
li. N. P. 00. 

(e) Com. Dig. Pleader , 3 M. 20. 30. 
if) Knapp v. Salsbury , 2 Camp. 500. 

It is otherwise, it seems, where the de- 
fendant is a mere passive instrument by 
means of which the injury is occasioned ; 
as if A . seize the hand of B., and beat C. 
with it; vide supra, 1119. So it seems, 
that if B. were against his will seized by 
force, and thrown on the land of C., and 
again removed without his consent. 

(g) B. N. P. 90. 54. 85. 

(A) Ibid. 

(t) Bro. Gen. Issue, 81; B, N. P. 90. 
O’) Ibid. 

(k) B. N. P. 91. 

(0 Watson v. Christie , 2 B. & P. 224. 
(m) B. N. P. 91 ; Salk. 4. 

(«) Welsh v. Hash, 8 East, 894. 

(o) Penton t. Hobart, 2 East, 88. 
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It is a general rule, that if *the defendant show anything which excuses 
the trespass, it is sufficient, although the proof be not commensurate with 
the extent, quantity or number alleged and proved (/). 

If in trespass for taking cattle, the defendant justify, as lord of the manor, 
the taking, as a distress damage-feasant, and the plaintiff reply a right of 
common for commonable cattle, levant and couchaut, &c. and the defendant 
traverse the levancy and couchancy of the cattle distrained, and it appear 
in evidence that some were levant and couchant, and others not, the 
defendant will be entitled to the verdict (m). Bat now by the rule of Hil. 
Term, 4 Will. 4, the plea is divisible, and the plaintiff in such case would 
be entitled to recover in respect of such cattle as were levant and couchant. 
But if the lord were in such case to bring trespass quarc clausum fregit , and 
the defendant to plead the right of common, and that the cattle were levant 
and couchant, and issue were to be joined on the levancy and couchancy, 
on proof that some were levant and couchant, the defendant would 
succeed («). 

7. As the object of the plea of liberum lenementum usually is to compel the 
plaintiff to assign the place in which he alleges the trespass to have been 
committed with greater precision (o), and as upon this plea being pleaded 
the plaintiff usuully amends, or new assigns the locus in quo, it seldom 
happens that the plaintiffs title to damages rests upon this plea, especially 
as the defendant may give the matter in evidence under the general 
issue (p). Now, however, as has been seen, such evidence in cases to which 
the new rules are applicable, is inadmissible under the general issue, but 
as these rules require u more particular description of the locus in quo , than 
formerly was necessary, the f rmer object of this plea no longer exists (q) u 
Proof of the issue lies on the defendant (r), who undertakes to prove a 
freehold interest (a), admitting the plaintiffs possession, but denying his 
right to possess ( t ). 

If issue be joined on the plea of liberum tenementum , the defendant may 
elect to what parcel he will apply his plea, and the plaintiff cannot insist 
on a trespass in any other parcels without a new assignment (u). And 
therefore if the plaintiff allege a. trespass in his close, situate in the parish 
of A. generally, and issue be joined on this plea, the defendant would be 
entitled to a verdict on proving that he had any quantity of land, however 
small, within the parish (v). Where, however, the close is described by 
name, and the plaintiff proves a trespass in his close of that name, he is 
entitled to recover, although the defendant prove title to another close in 
the parish of the same name (to). Where, therefore, the plaintiff in his 


(0 Seel Will. Saund. 46, d. 

(m) Supra , 319. 

(w) Ibid. 

(o) See Stevens v. Whistler , 1 1 East, 51 . 
Where the plaintiff in his declaration 
names the close, he is not bound, on libe- 
rum tenementum pleaded, to new assign, 
although it appears that the defendant 
has a close of the same name within the 
pjriab. Cocker v. Crompton, 1 B. & C. 

(p) This observation was written pre- 
viously to the making the new rules. 

(?) And the plea ought not to be 
pleaded unless it be really necessary : 1 B. 
AC. 391 ; 3 A. A E. 187. * 


(r) Pearson v. Coles, 1 Mo. A R. 206. 
(x) Sand. 347, d. 

(t) Per Patteson, J., in Lempriere v. 
Humphrey , 3 A. A E. 186. 

{v) Hawke v. Bacon , 2 Taunt. 156. 
See the rules of the K. B. and C. B. of 
Mich. 1654, as to new assignments. And 
see Bond v. Downton , 2 A. A E. 26. 

(v) Etwis v. L&mbe, 6 Mod. 117. Per 
Willes, C. J. in Lambert v. Strother 
Willes, 223. Per Lawrence, J. in Ododr 
right v. Rich, 7 T. R. 385; B. N. P. 90; 
6 Mod. U7 } 1 Litt 146, tee. 84. 68, c. 
147; 1 Saund. 390, b. (n). 

(w) Cocker v. Crompton, 1 B. AC. 480. 
Cooke v. Jackson, 9 D. A R. 495. In 
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declaration describes the locus in quo , he is 'in general, on issue taken on 
this plea, entitled to recover in respect of trespasses committed there, unless 
the defendant prove his title to the very close so described, although the 
latter riiay have title to some other close to which the same description is 
applicable. Suppose, however, that the defendant proves title to part of 
the very close described by the plaintiff, some doubt has been entertained 
in such cases, partly from a supposed analogy, as it seems, to the old cases, 
where no sufficient description was given of the locus in quo, whether the 
defendant having proved freehold as to some part, was not entitled to the 
verdict. It seems, however, to be settled, that by the place in which, &c., is 
to be understood the place in which the alleged trespass is proved to have 
been committed, and that the defendant may so apply it, and that it is 
sufficient to prove the right as alleged in the plea in that part of the close 
in which the trespass is proved (#) ; and that the plaintiff is entitled to 
recover in respect of trespasses proved in other parts of the close to which 
the defendant has no title. In other words, that the plea is divisible (y), 
and operates as a defence commensurate with the right proved, and no 
further. 

It has been held, that, if the defendant plead that the locus in quo has been 
immemorially jmrcel of land on which the defendant is entitled to a right of 
common, &c. and the plaintiff reply that the locus in quo has been inclosed 
for twenty years, on issue joined on this replication the plaintiff would fail, 
if it appeared that any part of the common had been inclosed within the 
twenty years (z). 

But this, according to the later case of Richards v. Peake (a), must, it 
seems, be understood with this limitation, viz. that the trespasses proved 
were confined to that purt of the common. The defendant pleaded a right 
of common in the locus in quo , as parcel of Frentislioe Common, and issue 
was joined on the replication that the locus in quo was a close, called Burgey 
Cleave Garden, which had been inclosed from the said common, and enjoyed 
in severalty for thirty years. The jury found that part of the garden had 
been inclosed within thirty years, and that the alleged trespass was com- 
mitted in that part ; and the Court held that the defendant was entitled to 
the verdict, whether the allegation in the replication was entire or divisible; 


order to compel a now assignment the 
defendant must give n further description 
of the close. So if the close be described 
in the declaration not by name, but. by 
abuttals. Lempriere v. Humphrey , 3 A. 
& E. 181. 

(ar) Per Cur. B. It Ilil. 1831. Bassett 
v. Mitchell, 2 B. 6c Ad. 09. Declaration 
for breaking the plaintiffs close set out by 
abuttals. Justification alleging that the 
close in which, See. was part of an allots 
incut of six acres made by commissioners 
authorised for certain purposes, in execu- 
tion of which he entered. Replication 
that the said close in which, &c. was not 
part of the six acres in the plea supposed 
to have been allotted, and thereupon issue 
was joined. It appeared that the close set 
out by abuttals was not all within the 
allotment, but that the part in which the 
actual trespass was committed was within 


it ; it was held that the justification was 
made out by this evidence ; for the words, 
“ close in which/’ See. mean that part of 
the close described, in which the trespass 
is proved to have been committed, and if 
the. record should he used in a future 
action, cither party might narrow its effect 
by evidence of the part to which it ap- 
plied. 

(y) If the declaration be for trespass 
to three closes, and the defendant plead 
liberum tenementum to all, and the plain- 
tiff reply a title to all, the verdict may be 
for the plaintiff as to two, and the defend- 
ant as to one close. Phytian v. White, 
1M.&W. 216. 

(z) 2 Taunt. 156; i. e. if the alleged 
trespassing were confined to that part. 
See Richards v. Peake, infra. 

(a) 2 B. & C. 918. 
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for if entire, it had not been proved ; if divisible, no trespass had been 
proved in that part which had been inclosed for thirty years. 

If the defendant justify under an alleged grant of a close, and it appear 
in evidence that he has a partial interest only in the land, such as the first 
crop, the variance will be fatal ; for a grant of the close imports a grant of 
the soil (ft). 

A plea of liberum tenementum in the defendant is not supported by evi- 
dence showing a tenancy in common (e). 

It has been doubted whether, on issue joined on this plea, the plaintiff 
could show that the defendant was barred by continued possession (d ) ; 
but under the late statute, which operates to extinguish the claimant’s right, 
there can be no doubt that such evidence is admissible in bar of the defend- 
ant’s claim ( e ). 

Some observations have already been made with respect to presumptive 
evidence of title to land (f). Where a strip of waste land lies between a 
highway and an adjoining freehold, the primd facie presumption is, that 
both the strip ofland and the soil of the highway ad medium filum vim , are the 
property of the owner of the inclosure {(f), whether he be freeholder, lease- 
holder or copyholder (ft) : a presumption capable of being rebutted by proof 


(6) Stammers v. Dixon , 7 East, 207. 
One may hold the prima torymra of land 
as copyhold, and another may have the 
soil and every other beneficial enjoyment 
of it as freehold. And ancient admissions 
of the copyholder, and those under whom 
lie claims the land by the description of 
ires acras prati, may be construed .nly to 
enjoy the prima tonsura, if in fact they 
have enjoyed no more under such admis- 
sions, while another has had the after-crop, 
and has cut tares and furze, and scoured 
the ditches, repaired the fencing, and kept 
the draius, though the copyholder (in his 
own wrong) may have paid the rates and 
taxes. Ibid. 

(c) Voyce v. Voyce , 1 Gow, 201. 

{d) Lowe v. Govett , 3 B. & Ad. 863. 

(e) See above, tit. Limitations. 

(/) Supra , tit. Custom. — Common. 
— Possession. Any act done upon the 
land is admissible, not as evidence of ac- 
quiescence but of possession; per Parke, 
B. 2 M. k W. 328. A perambulation is 
evidence of the limits of a manor, although 
no persou against whom it operates 
was present or had notice of it. Wool- 
way v. Rowe , 1 Ad. & Ell. 114. And 
acts of tenants are admissible against the 
reversioner, although their declarations 
are not. Tickle v. Brmon, 4 A. Sc E. 
378. Where small rents had been paid 
without any variation for a long period to 
the lord, held that it afforded no evidence 
of a title to the land, the presumption 
being that they were quit-rents. Doe d. 
Whittick v. Johnson , 1 Gow, 1 73. Whew 
a cottage standing in the corner of a 
meadow belonging to the lord of a manor, 
but separated from it by a high hedge, had 
been occupied for above 20 years, without 
payment of rent, and on the lord’s de- 
manding possession it was reluctantly 


given, the pauper being told that if he did 
resume the possession it should be for life 
only, and he did remain and occupy for 
15 years without payment of rent, held 
that the jury were warranted in conclud- 
ing that the possession was permissive. 
Thompson v. Clark , 8 B. & C. 717. Pos- 
session by a feoffee for less than 20 years 
is not sufficient evidence to warrant the 
presumption of livery of seisin. Doe v. 
Cleveland, 4 M. & It. 666. Acts of 
ownership exercised over one part of a 
waste, are evidence to rebut a presumption 
that another was inclosed by grant from the 
lord. Bryan v. Winwood , 1 Taunt. 208. 

(g) Steel v. Prichett and others, 2 Star- 
kie’s C. 463. Grose v. West , 7 Taunt. 
39. Stevens v. Whistler , 14 East, 61. 
Where the question was whether a slip of 
land between an old inclosure and the 
highway belonged to the lord of the manor, 
or to the owner of the adjoining land ; 
held, that acts of ownership by the lord, 
as inclosure of other slips in open places 
in the same manor, were properly admitted 
in evidence, and not merely acts with 
reference to the part in dispute, the cir- 
cumstance of all being in the same manor 
giving a general unity of character. Doe 
d. Barrett v. Kemp , 7 Bing. 332, and 5 
M. & P. 173. 

(ft) Doe v. Pearsey, 7 B. & C. 304. 
Berry v. Goodman ,2 Leon. 149; Vin. Ab. 
T. b. 102. R. v. Edmonton , 2 M. & M. 
24. Cooke v. Green , 11 Price, 736. Do* 
v. Kemp, 7 Bing. 332. But where the 
herbage of a road is vested, by the General 
Inclosure Act (41 G. 3, c. 109), In the 
owners of the adjoining allotments, it seems 
that no presumption arises that the soil 
belongs to them. R. v. Hatfield, 4 Ad. 
Sc Ell. 156. And see further as to the 
presumption in cases of roads under In- 
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Eight of of acts of dominion exercised upon such wastes by the lord of the manor 

way, ease* or others (i). Where strips of land so situated are connected with open 
meiit, kc. commons, the presumption is liable to be much weakened by evidence of 
ownership applicable to such commons (A). 

Where a reasonable probability exists that a particular district of land 
has formerly belonged to the same owner, and subject to one and the same 
burthen, acts of ownership done on other parts of such lands are admissible 
evidence to show what the right is as to the particular part in dispute. 
Thus in the case of Stanley v. White (l), where the question was as to the 
plaintiff's freehold right to certain trees, evidence was admitted in proof of 
the right that they grew in a certain woody belt, fifteen feet wide, which 
surrounded the plaintiff's land, but which was undivided by any fences 
from any lands adjoining, of winch it formed part, belonging to different 
owners, and that from time to time the plaintiff and his ancestors, at their 
pleasure, cut down for their own use the trees growing within the belt, and 
that the several owners of the different closes never cut down the trees 
there, though they felled them in other parts of the same closes, and that 
when they made sale of their estates the trees in the belt were never 
valued by their agents, because they were reputed and considered to belong 
to the plaintiff and his ancestors, in which the several owners acquiesced; 
and Lord Ellenborough, C. J. observed, “If lands be held all under one 
general title, throughout, one entire district, and here the entire belt may 
be considered as one entire district, 1 see no objection to receiving evidence 
of acts of ownership in different parts as evidence of the same right through- 
out the whole. The presumption from the evidence is, that all the land of 
the belt belonged originally to the same person, and that when he granted 
it out to others, he reserved the right to the trees then growing, or there- 
after to grow in the soil ; and he, and those claiming under him, prove their 
right by exercising ngnts of ownership in cutting and taking away the 
trees from time to time, as occasion requires, in different parts of the belt. 
It is evidence of one reserved right in the original grantor, and not of 
different rights created by different conveyances. The soil of the whole 
was probably granted out in the first instance, reserving the trees, and the 
original grantee may huve afterwards granted it out in divided portions to 
different persons. Whatever title is consistent with the established course 
of enjoyment may be proved by such enjoyment.'' 

But without preliminary evidence to show that the whole of the lands 
fbrmed one entire district, one property belonging to one person, or held 
under one title, Buch evidence of acts done in other places is inadmissible. 

Where (as is usual in mining districts) the surface and minerals are 
several inheritances, the ownership of one is no evidence of title to the 
other (nt). 

In an action of trespass by canal proprietors, acts of ownership done by 
them on other parts of the canal are not evidence of the right of property 


closure Acts, JR. v. JEdnumton, 1 Mo. k 
R. 32 ; E. v. Wright, 3 B. k Ad. 681. 

(«) Steel v. Frichett and other t, 2 Star- 
kie’e C. 403* 

(*) Grose v. West, 7 Taunt. 39. Head- 
lam v. Hedley , Holt, 463. 

0) Stanley v. White, 14 East, 332. 
Note, that it was held that there might be 


a reservation of trees to grow as well as 
of growing trees. And see Barrington's 
Case, 8 Rep. 136, b.; Tyrwhitt v. Wynne , 
2 B. k A. 664; supra, tit. Copyhold, 
442. Buckridge v. Ingham , 2 Yes. jun. 


(m) Eotce v. Grenfell, Ry. k M. 306. 
Hodgkimon v. Fletcher , 3 Doug. 31. 
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in a particular branch of the canal, unless they show that they are parts of 
one entire district (it). 

The owners of land on each side of a fresh river, are presumed to have 
property in the soil, and the right of fishing each on his own side ad 
medium filnm aqua (o). 

The cutting down trees ( p ) by the side of a highway, and the cleaning 
and repairing the way, are evidence of ownership of the soil ( 9 ). 

Where two adjacent fields are separated by a hedge and ditch, the hedge 
primd facie belongs to the owner of the field where the ditch is not ; and if 
there are two ditches, one on each side, the ownership must depend on the 
evidence of acts of ownership (r). 

The common user of a wall, separating lands belonging to ijifferent 
owners, is primd facie evidence that the land on which it stands belongs to 
them in equal moieties as tenants in common (#). 

But it is presumed that a wall is the property of a party who is bound 
to repair it (*)• 

If the plea either deny that the close is the plaintiff’s, or that it is in his 
possession (m), it is sufficient for the plaintiff in the first instance to prove 
possession ; but on issue taken on the former x>lea, the defendant may show 


(w) Hollis v. Goldfinch , 1 B. & C. 205 ; 
2 I). & R. 31 G. It was also held, that 
under the jicrtlciilar provisions of the Canal 
Act, the proprietors did not necessarily 
acquire such an interest in a hank formed 
from land excavated from a new channel 
as would enable them to main t ain tres- 
pass. 

( o ) Infra , tit. Watercoukse. JR. v. 
Landulph , 1 Mo. Sc R. 303. 

( p ) A tree belongs to the owner of the 
land where it is planted, although the 
roots extend into other land. Haider v. 
Coates , 1 Mo. At M. 1 12. Cuhitt v. Porter , 
8 B. & C. 257. See tit. Fences , Law 
Mag. No. 3. According to Lord Holt., in 
Waterman v. Soper, 1 Lord Ray. 737, 
if A . plant a tree at the extremity of Ids 
land, and the roots extend into the land of 
B he and A. are tenants in common of 
the tree ; and see B. N. P. 85 ; 2 Rol. R. 
225. But according to Masters v. Polite , 
2 Rol. R. 141, if a tree grow in A * s 
close, and root in J3.’s, yet the main body 
of the tree being in A ? s soil, the whole 
tree belongs to him. The property in trees 
is in the landlord; of bushes, in the 
tenant. Berriman v. Peacock , 9 Bing. 
384. 

(?) Vin. Ab. Ev. T. b. 102; 2 Leon. 
148, pi. 182. 

(r) Guy v. West, 2 Bd. N. P. 1287. 
A man making a ditch cannot cut into his 
neighbour's soil ; catting to the extremity 
of his own, he is bound to throw the soil 
which he digs out upon his own land. 
Fowls* v. Miller, 3 Taunt 138. And 
therefore the land which constituted the 
ditch is part of the close, although it be 
outside the bank. Per Holroyd, J. Doe v. 
Pearsey, 7 B. Sc C. 308. 

W Cubitt v. Porter 9 8 B. & C. 257 ; 


where the jury found a wall to be a party- 
wall, there being strong evidence of com- 
mon use, the Court refused to send the 
case down again to have the case more 
distinctly presented to the jury ; and held, 
that the temporary removal was not such 
a destruction of the subject-matter as to 
entitle one to maintain trespass ; and that 
if one raised it higher, the only remedy 
was to remove it. Sec Wiltshire v. Sid- 
ford, ibid, in notes ; 2 M. & R. 207. 
Noye v. Heed, 1 M. Sc P. 63. Where in 
trespass to plaintiff’s close, being the 
ditch adjoining his close by the side of an 
occupation-lane common to the plaintiff’s 
and defendant’s premises, the landlord 
being called by the plaintiff, said he had 
let the lane jointly to both, held that as 
the plaintiff had not called for the lease 
by which the defendant held, but his land- 
lord, to show how and what he held, the 
landlord's evidence was admissible; and 
proving that the plaintiff and defendant 
were tenants in common, the action of 
trespass could not be supported. If two 
tenants in severalty contribute land in 
moieties to a party-wall (under the Build- 
ing Act, 14 G. 3, c. 78), the ownership of 
the wall follows that of the land, and the 
owners of the land are not tenants in com- 
mon of the soiL Motts v. Hawkins, 5 
Taunt. 20. Murphy v. M*Dermott , 3 N. 
Sc P. 396. 

(t) For a wall is an artificial edifice, 
and iu this respect is said to differ from a 
bank, the property in which follows that 
of the soil on which it is constructed. 
Callis v. Sewers, 74. Duke of Newcastle 
v. Clarke , 8 Taunt. 602. 

(«) Fleming v. Cooper , 5 A. & E. 
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title in himself (*). Under the latter he cannot, although he may object a 
variance »h to the description of the close (y). 

A judgment in ejectment is a good answer to a plea of Uberum tenemen- 
tum to a declaration in trespass for mesne profits (z). 

Land cannot be claimed as appurtenant to land (a). On issue taken on 
pica denying that the goods specified in the declaration were the goods of 
the plaintiff, the plea is divisible, and the plaintiff may recover in respect of 
such as were his (/;). Mere possession in the plaintiff, being sufficient 
against a wrong-doer upon pleas of not guilty, and that the goods were not 
the property of the plaintiff, the defendant cannot set up property in a 
stranger under whom lie does not justify the act complained of(c). 

8, If the defendant justify under a claim of a right of way, or other ease- 
ment in the lands of the plaintiff, the latter cannot dispute the right upon 
issue taken on tlie general replication de injurid suA proprid , See. but must 
specifically traverse the right as claimed, whether by prescription or 
grant (d). And the same rule holds where the defendant justifies under the 
command of another who claims a right (e). 

A traverse of the right of way puts in issue merely the right of way (f) ; 
evidence on this issue is inadmissible to show that the right, though it exist, 
does not justify the trespasses complained of, to enable the plaintiff* to do 
this he must new assign (g). 


(.r) Purnell v. Yount/, 3 M. & W. 288. 
II rath v. Mil ward, 2 Ping. N. C. 98. 

(y) Murly v. M'Dmnott, 8 A. 6l E. 

11 ) 8 . 

( 2 ) In trespass for mesne profits of 
manors, tithes, See., pleas denying the 
plaintiff's possession and liberum time - 
’men turn in the defendunt, tlie expulsion 
being laid on 10t.li July 1826; up to the 
commencement. of the action (1837), the 
plaintiff by way of estoppel replied a judg- 
ment in ejectment by plaintiff on the de- 
mise. of S . ; against. the defendant , two 
demises were luid, one 011 the 10th July 
1820 for 14 years, and another on 20th 
December .1831 for seven yours, with u 
single ouster on 27th December 1831, but 
no possession appeared to have been given 
under tlie judgment, and tlie plaintiff in 
fact bad not the possession ; held thut the 
first plea being pleaded to the whole de- 
claration, was to be taken to deny any such 
possession in the plaintiff us was necessary 
for his bringing the action at all, viz. a 
denial of a possession at the time the 
alleged trespass was committed, which by 
the record appeared to be from 10th July 
182(1, to the time of ouster ; tlie plea and 
replication, therefore, were inconsistent to 
that extent with the judgment set out in 
the replication; that the defendant was 
estopped from pleading it, and the first 
plea sufficiently answered ; held also, that 
the second plea being pleaded in answer to 
a possessory action, admitted such a pos- 
session as if unanswered, or as against a 
wrong-doer, wonld suffice to maintain the 
action ; and there being nothing inconsistent 
in an allegation of freehold, and tlie re- 
covery of u term of years, the replication 


was also good by way of estoppel to that 
plea; and lastly, a rt joinder to both, that a 
writ of error on the judgment was pending 
in the House of Lords, did not destroy the 
effect of tlie estoppel in the pleas. Doe 
v. Wright , 2 Perr. & D. 691. 

(a) Buzzard v. Cupel, 8 1). & C. 441. 

( h ) Plea, in trespass for entering plain- 
tiff's house and taking his goods, that the 
house was not tlie house of the plaintiff, 
nor were the goods his ; on the trial tlie 
jury found that certain parts of the goods 
only belonged to the plaintiff ; held, that 
the issue as to the property in the goods 
was divisible, and tlie postea was ordered 
to be amended as to tlie goods found not 
to be his. Houtledge v. Abbott, 3 Nev. 
& P. 360. 

( c ) Carter v. Johnson, 2 Mo. & R. 203 ; 
and see Heath v. Millward, 2 Bing. N. C. 
98. 

(d) Cr agate's Case , 8 Rep. 10. Ruish - 
brook v . Presanil, 4 Leon. 1 0. See Proud 
v. Hollis, 1 B. & C. 8. See above, tit. 
Highway. — Limitations; and below, 
tit. Way. 

(e) Cooper v. Monke, Willes, 54. Cock- 
erill v. Armstrong, Willes, 99. 

( / ) The defendant prescribes for a right 
of way as appertaining to a messuage *of 
which he is seised in fee ; on a traverse of 
the right, proof of its existence is sufficient 
to bar the action, although the messuage 
was at the time in the occupation of a 
tenant, and the defendant occupied only a 
new-built house iif the parish. Stott v. 
Stott, 10 East, 643. 

(g) lb. He may both traverse and new 
assign as to such trespasses as are not 
covered by the right to use the way, sup- 
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Where in trespass and plea that one A. C. was seised in fee, and by a lost 
deed, granted a right of way, and the plaintiff in his replication traversed 
the grant, held, that he was estopped by his plea from contradicting by 
evidence the seisin in fee of A . C., and that evidence negativing it was not 
receivable as a ground for the jury to rebut the presumption of a grant (A). 

Trespass on a close X . ; plea a right of common of taking stone from B,, 
and that X. was part of it ; the replication, protesting that X . was no part of 
B., traversed the right to take stone on the close X. ; on which issue was taken: 
it appearing by admissions, that the defendant had no evidence of exercise 
of the right on X., held, that it must be tuken also that he had none from 
which an inference might be raised in support of it, and that the burthen of 
establishing the issue being on the defendant, the plaintiff was entitled to 
the verdict (£). 

Trespass for taking plaintiff's pigs ; plea that they were wrongfully 
eating, &c. in Harding close; replication that the defendant was not pos- 
sessed of the said close wherein the pigs were alleged to be eating. It is 
not sufficient for the defendant to show his possession of a close called 
Harding, without showing that the pigs were eating. in that close (J), 

It has already been seen that long-continued usage and enjoyment afford 
evidence of a title by prescription or grant, and in what manner such 
evidence may be answered (A). 

On issue joined on a customary right claimed by the defendant, the 
pluintiff is entitled to go into any evidence which disproves the existence of 
the right as stated, without specially replying the circumstances which put 
an end to the right. 

Plea in trespass that the plaintiff's close was parcel of a manor, and that 
the defendant was seised of a customary tenement of the said manor, and 
that he was entitled by custom, in right of such tenement, to common (/) of 
pasture upon the plaintiff's close, and issue taken upon such custom; held 
that the plaintiffs might bhow a custom for the lord to enclose parcels of the 
waste, and that his close hud been enclosed by the lord, and granted to him, 
as showing that the right of common no longer existed, without pleading 
the latter custom specially (m) ; but as right to approve depended upon the 
question of a sufficiency having been left at the time for all persons having 
rights of common, that question ought to have been submitted to the jury, 
and not having been done, a new trial granted ; held also, that a custom for 
the lord to enclose without limit is had, as tending to destroy the rights of 
the commoner altogether ; but that a custom to enclose (even against a 
common right of turbary), leaving sufficiency of common, was good, but the 
onus of proving a sufficiency left lies on the plaintiff. 

Trespass for breaking defendant's close, destroying hedges, &c. pleas inter 
alia , claiming a right of common of pasture by a custom within the manor, 
for every customary tenant of an ancient customary tenement, of a messuage 
and land whereof the defendant was seised, and issue taken upon the cus- 
tom, it appeared that the defendant, being the customary tenant of such 
premises as in the plea stated, in 1812 built a new dwelling-house on part of 

posing such right to exist, and he will 
then be entitled to prove trespasses in every 
part of the close. 1 Saund. 300. 

(A) Cowluhaw v. Cheslyn, 1 C. & J. 

48. See further, Lowe v. Govett, 3 B. & 

Ad. 863. Infra , tit. Watercourse. 

(«) Maxwell v. Martin, 6 Bing. 523. 


(J) Bond v. Bownton,[ 2 A. & E. 26. 

(k) Supra , tit. Prescription, 039. 
And see tit. Highway. — Way; and Pick- 
ering v. Noyes , 4 B. & C. 639. 

(0 See tit. Common. 

(») Arlett v. Ellis, 7 B. & C. 346. 


Right of 
way, ease- 
ment, &c. 


Issue on a 
customary 
right. 
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the premises, which he afterwards occupied, the old house remaining unoc- 
cupied until 1825, when having fallen into great decay, it was pulled down, 
and that during the interval whilst the tenant occupied the old, and after- 
wards when he occupied the new house, he continued to exercise the same 
customary rights; held that he was entitled to have the issue joined upon 
the right of common of pasture found for him in respect of an ancient cus- 
tomary tenement (»). 

On pleas in trespass claiming the enjoyment in right of a privilege of 
entering on plaintiff's land for the purpose of cleaning and repairing the 
banks of a mill stream, to show such right to be merely permissive, the plain- 
tiff may show a former lease to the plaintiff's predecessor, giving the privi- 
lege during the term, without replying it specially, under the 2 & 3 Will. 4, 
c. 71, s. 5 (u). 

V! lie re it was pleaded that an ancient messuage and twelve acres of land 
were immemorinlly parcel and a customary tenement of the manor of A ., 
and that there was an immemorial custom within the manor for the cus- 
tomary tenant of the tenement to have a right of common, &c., and the 
replication traversed the custom, it was held that the replication did not 
admit the antiquity of the messuage ; but that the plaintiff might prove 
that it was built within twenty years, and not on the site of an ancient 
house (p). 

The plea of a right of common is divisible, and the place in which, &c., 
means only tbe particular place in which the trespass was committed (#). 

In general a prescription is regarded as entire, and unless proved to the 
full extent alleged, the party pleading ; t would fail (r). But by one of the 
rules of Hil. T. 4 Will. 4, it is provided that where, in an action of trespass, 
quare daumm fregit , the defendant pleads a right of common pasture for 
divers kinds of cattle, ex. gr. horses, sheep, oxen and cows, and issue is 
taken thereon, if a right of common for some particular kind of common- 
able cattle only be found by the jury, a verdict shall pass for the defendant 
in respect of such of the trespasses proved as shall be justified by 'the right 
of common so found ; and for the plaintiff, in respect of the trespasses 
which shall not be so justified. 

And in all actions in which such right of common as aforesaid, or other 
similar right, is so pleaded that the allegations as to the extent of the right 
are capable of being construed distributionary, they shall be taken distri- 
butiouary (*). 

A traverse of a fact material to the defendant’s justification puts the law 
as well as fact in issue, in trespass for taking hares, where the defendant 
justified the seizure by command of the lord of the manor, as being found in 
the possession of an unqualified person, and issue was taken on the com- 


J n) Artett v. BUU, 0 B. & C. 671. 
o) Clay v, Thackeray , 2 Mo. & R. 244 ; 
19C.&P. 47. 


(p) D unit an v. Treiider, 6 T. H. 2. 
Vide supra, 1128. 

(q) Taplcy v. Wainwright, 6 B. & Ad. 
308, Rickards v. Peake, 2 B. A 0. 018 ; 
overruling the dictum in Hawke v. Bacon , 
2 Taunt. 157. 

(r) Sec tit. Prescription——' Va- 
riance. Maxicell v. Martin , 6 Bing. 
522. Rogers v. Allen, 1 Camp. 300. Evans 
v. Ogilviv, 2 Y. & J. 78, 


(#). See above, and see the stat* 2 8c 3 
W. 4, c. 71, as to prescription in case of 
common right. Plea in trespass, a gene- 
ral right of way on foot, and with hones, 
carts, &c., the jury having found a right 
only for carting timber and wood from the 
close in which, &c., held that the plea could 
not be taken dlstributively, and the ver- 
dict entered accordingly, but leave was 
given to amend on payment of costs, the 
plaintiff to reply de novo. Higham v. 
Rabett, 5 Bing. N. C. 622 ; 7 Sc. 827; 
und 7 Dow). 663. 
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maud, it was held that proof was necessary of a command, which would 
legalize the seizure, and that proof of a wrongful command would not main- 
tain the issue (t). 

9. Where issue is joined on the general replication dc injurid sud praprid 
absque tali causd (n), it is incumbent on the defendant to prove every mate- 
rial allegation in his plea ( 0 ). ( 7 or the cause alleged is the matter of excuse 
alleged, and all the material aPegations constitute but one cause or 
excuse (x), the proof of which lies cr* t i e defendant. 

Where, to a declaration for several trespasses the defendant pleads leave 
and license, and issue is joined on the replication de injurid, 3fc., and the 
defendant proves licenses which cover some but not all the trespasses proved, 
the plaintiff is entitled to a verdict in respect of those which are not 
covered (y). For the excuse in this case is that there was a license co-cx- 
tensive with the trespass complained of. 

The plaintiff declared in the first count for breaking and entering his 
house, imprisoning him, and for a battery ; 2dly, for an assault and false 
imprisonment: 3dly, for a common assnult. The defendant to the first count 
pleaded a writ of attachment and sheriff's warrant upon it, by virtue of 
which he entered the house and arrested the plaintiff, and alleged that be- 
cause the plaintiff after lie had been taken into custody behaved himself in 
a violent and outrageous manner, and could not otherwise be kept in safe 
custody by the defendant, the defendant was obliged to push m»d pull about 
the plaintiff. Replication dc injurid } $c. (r). Upon the trial the arrest 


De injuriA 
in geiierul. 


(t) Bird v. Bale , 7 Taunt. 500. B. v. 
Scarth , 5 M. & 9. 271. It was formerly 
held that in trespass, quare claustjiifreyit, 
where the defendant justified as servant to 
the holder, the plaintiff could uot traverse 
the command, for he admitted by the tra- 
verse that unother was entitled to the pos- 
session. 1 East, 245; 0 Co. 24; Sulk. 
107 ; 1 Saund. 047, e. note (4). i)ut the. 
contrary was held in Chambers v. Donald- 
son, 11 East, 65. 

(u) De injurUi is pleadable in liar to 
avowry for distress under poor’s rate. 
Selby v. Bardmis , 3 B. 5c Ad. 2. See lto- 
binson v. Haley , 1 Burr. 316 ; Piggott v. 
Kemp , 1 C. & M. 197 ; (y Brian v. Saxon , 
2 B.&C.908. 

(v) See Cockerill v. Armstrong, Willes, 
99. Crogate’s Case, 8 Co. 67 ; Com. Dig. 
Pleader, F. 18, &c. ; 1 B. & P. 79, 80; 
Finch. Law, 359. 6. This replication is 
in general sufficient where the defendant’s 
plea consists merely in matter of excuse, 
without claiming any title or interest. 
Ihid. Justification of defendant’s enter- 
ing into the plaintiff's bouse to execute 
process, the outer door being open, the 
replication puts the fact of that dooi 
being open in issup. Kerby v. Derby , 1 
M. & W. 336. Plea in trespass, justify- 
ing the entry and seizure of the plain- 
tiff's goods under a fi. fa. ; replication, 
admitting the issuing of the writ and war- 
rant thereon, that the defendant commit- 
ted, &c., de irjuriA, jpc. ; held that the sei- 
zure was not thereby admitted, and that it 
was competent to the plaintiff to show on 


that issue, either that there had not been 
any seizure, or a merely colourable one ; and 
Semitic, it would have been sufficient for him 
to have relied on his mere possession, with- 
out going on to establish his title to the 
possession. Carnaby v. Wclby , 1 P. & D. 
98. And see Lucas v. NochelU , 10 Bing. 
157. In Selby v. Banding, 3 B. & Ad. 2, 
it was held, that 0 . t .lea, See. to an avowry 
de iujurm , &c. put in issue all the allega- 
tions by which the plea Justified the dis- 
training for a poor’s-ratw, by Parke Sc Pat- 
teson, Justices. Tenderden, C. J. dissen- 
tient. In the case of Simpson v. Dean, 
Lane. Spring Ass. 1832, Patteson, J. held 
the same as to a replication in trespass to 
a plea, justifying a seizure of meat by a 
defendant us a market inspector under a 
local Act, as unsound meat, Sc c. 

(x) Crogute’s Case, 8 Rep. 1832. Tres- 
pass for taking goods, plea removal of the 
goods because they were encumbering the 
defendant’s room, replication de injurid, 
See . ; it was held that the defendant did not 
support his plea by evidence that the plain- 
tiff locked up the goods in the room, and 
took away the key. Jones y. Lewis, 7 
,C. 6c P. 343. Cor. Coleridge, J. But in 
* Breton v. Knight, Ex. H. T. 1838, Roscoe 

on Ev. 497, Parke, B. is stated to have 
held that the wrongfulness of the alleged 
incumbrance was not put in issue by the 
replication. 

(y) Barnes v. Hunt, 11 East, 451. 

( 2 ) There were similar justifications, ex- 
cept as to the battery, to the second and 
third counts. 



TRESPASS : 


De injurlA 
in general# 


Justifica- 
tion in ge- 
neral. 


1132 

under the writ and warrant was proved, and the plaintiff also proved a bat- 
tery after the arrest, and it was held that this rendered it necessary for the 
defendant under the latter part of his justification to give evidence of some 
outrageous conduct on the part of the plaintiff when in custody (a), and 
that a new assignment was unnecessary. 

But it is sufficient to prove, so much of the facts alleged as will in point of 
law amount to a justification, although other facts are alleged which might 
have been rendered essential to the defendant’s justification, by the plain- 
tiff’s proof, but which turn out to be immaterial. Thus, if the plea allege a 
request to depart previous to a mollis imposition the proof is unnecessary, if 
the fact of the request be not essential to the justification. The plea of jus- 
tification alleged that the plaintiff assaulted the defendant whilst he was 
attending as high sheriff at a county election, and also that he obstructed 
him in the execution of his duty at that election, wherefore the defendant 
caused the plaintiff to be committed, &c.; the plaintiff having replied de in- 
jurid, $c. the jury, by their verdict, negatived the assault, but found that the 
rest of the justification was proved. And it was held that the proof was 
sufficient to support the justification ; and Mansfield, C. J. said, if a plea of 
justification to an action of this nature consist of two facts, each of which 
would, when pleaded alone, amount, to a good defence, it will sufficiently 
support the declaration if one of these facts be found by the jury (ft). 

So although the allegations omitted to he proved were wholly unneces- 
sary (c). And it is sufficient to prove so much as covers the trespass alleged, 
although it do not cover mere matter of aggravation ( d ). 

As the general replication de injurid is a traverse of the whole plea, the plain- 
tiff is at liberty to go into any evidence which disproves the facts of the 
pica (e). But he cannot go into evidence of new matter which shows that the 
defendant’s assertion, though true, does not justify the trespass committed. 
Thus, in an action of trespass and false imprisonment, where the defendant 
justifies the commitment as a magistrate for a bailable offence, the plaintiff 
cannot, under this replication, give in evidence a tender and refusal of 
bail ( f ) ; neither can he under the same replication to a plea of son assault 
demesne prove that the defendant having entered the plaintiff’s house, mis- 
behaved himself there (#). And it seems, that in general, all matters which 
confess and avoid, such as subsequent misbehaviours with regard to a dis- 
tress, must he replied specially, to enable the defendant to meet them in 
evidence. 

Thus, if the defendant plead facts which show a forfeiture of a lease by 
the plaintiff, the plaintiff cannot, under a replication (admitting the demise) 
de injurid sud proprid absque residua causa, give evidence of a waiver of the 
forfeiture by the subsequent acceptance of rent ( h ). 


(а) Phillips v. H owgatc, 5 B. k A. 220. 
Buyley, J. left it to the jury to say whether 
the defendant had done more than was^ 
necessary for the purpose of keeping the 
plaintiff safely in custody, 

(б) Spihbury v Micklethwaite , 1 Taunt. 
146. See also Retford v. Birley, 3 Star- 
kie’s C. S3 ; Baillie v. Kell, 4 Bing. N. C. 
650. 

(c) Atkinson v. Warns, 1 C. M. & R.827. 

(d) Taylor v. Cole, 3T. R. 292. Mon- 
primtt , v. Smith, 2 Camp. 175, infra, 

1 134, note (o). 


(e) Per De Grey, C. J. in Sayre v. The 
Earl qf JRochford , 2 Bl. R. 1169. Where 
the issue in an action of assault and felse 
imprisonment was, whether the plaintiff 
was wilfully committing damage and spoil 
on defendant’s close, held that evidence was 
admissible to show that the plaintiff was 
entitled to a right of way over the defen- 
dant’s soil. Looker v. Hulcomhe , 4 Bing. 
163. 

(/) Ibid. 

(tf) King v. Phipard, Carth. 280. 

(/<) Warrall v. Clare, 2 Camp. C. 629. 
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Upon this general replication to the plea of son assault demesne it has been 
frequently held that the plaintiif cannot insist upon an excess. But it has 
been questioned whether the defendant does not, by his plea, undertake to 
prove such a cause as is proportioned to and will justify his own act («). 

Where the lord of tlip manor brought trespass against a commoner for 
spoiling and destroying, his peat, and filling up holes out of which it was 
dug, and the defendant pleaded a right of common through the waste, and 
that the plaintiff had ffug up peat in some parts of the common and laid it 
up in other parts, whereby the defendant was hindered from enjoying his 
right of common in so ample and beneficial a manner as he had used, and 
had a right £o do, the plaintiff replied de injuria , frc., and upon this issue it 
was held that he was not at liberty to Bhow that there was a sufficiency of 
common left (j). 

A new assignment is not in any case necessary to warrant the admission 
of evidence to defeat a special justification which is not supported by the 
facts. Thus, if the defendant justify the entering part of a house occupied 
by the plaintiff, under a writ of fieri facias against the goods of B,, whereas 
in fact no goods of B. were there, this is evidence on a traverse of the justi- 
fication (A). And a new assignment in such a case would preclude the 
plaintiff from recovering, for it would admit that an act of entry was jus- 
tified (J). 

Where, however, the plea affords an answer to the gist of the action, and 
the plaintiff means to rely on matter which makes the defendant a tres- 
passer ab initio , or insists that he has been guilty of an excess, he cannot give 
this in evidence under this general replication, without specially replying 
such matter of excess (m). 

Where, in trespass for breaking and entering the plaintiff’s house, and 


(j) Vide supra, 63. In Phillips v. 
Howgate , 6 B. & A. 220; supra , 1132, it 
was left to the jury to say whether more 
had not been done by the defendant than 
was necessary for keeping the plaintiff 
safely in custody. But note, that the cause 
put in issue was, whether the plain tiff had 
conducted himself in so violent a manner 
as to render the act justified necessary, 
&c. ; in the ordinary case the existence of 
a fact which affords some cause, and not 
the extent, as compared with the return 
made, seems to be put in issue. 

(j) D*Ayrolles v. Howard , 3 Burr. 
1385 ; B. N. P. 93. The principle seems 
to be, that the digging for peat, &c. is to 
be considered primd facie as a prejudice to 
the right of common, and that the suffi- 
ciency of common left is a mew fact, and 
therefore to be pleaded in avoidance. 

(fc) Fallsm v. Anderson, Peake’s C. 
109. If the sheriff enter the house of a 
stranger to execute a writ, he is justified, 
or not according to the event. Johnson 
v. Leigh, 6 Taunt. 240. See Chambers v. 
Jones, \l East, 406. 

(J) B. N. P.92. Oakley v. Davis, 10 
02. Pratt ▼. Grooms, 16 East, 
886. Atkinson v. Matteson, 2 T. R. 170 ; 
sttprn, 1104. See Smith v. MiUes, 1 T. B. 
479. If the plaintiff aver a single act of 
trespass which the defendant justifies, 


there can be no new assignment Taylor 
v. Smith, 7 Taunt. 150. If there be two 
counts, and a justification to each, the 
plaintiff cannot take issue, and also new 
assign. Cheasly v. Barnes, 10 East, 73. 
Lucas v. Nockclls, 10 Bing. 180 ; and per 
Littledale, J. in Franks v, Morris, 10 
East, 81. The circumstance that the plain- 
tiff’s land abuts on a public highway, 
affords primh facie evidence that the soil 
is his adfilum vise, and therefore the de- 
fendant must plead liberum tenementurn, 
in order to compel the plaintiff to new as- 
sign the trespass in his own exclusive pro- 
perty. Stevens v. Whistler, 11 East, 51. 

(m) Gates v. Bayley , 2 Wils. 313. 
Moore v. Taylor, 5 Taunt. 69. As, where 
the defendant justifies tho taking goods as 
a distress, and the plaintiff replies a con- 
version, it would be premature to state the 
conversion in the declaration, and the de- 
fendant would not be bound to answer it. 
Sir Ralph Bovey's Case , 1 Vent. 217. 
Gargrave v. Smith, Salk. 221 ; B. N. P. 
81 ; supra, 1109. By the stat. 11 Geo. 2, 
c. 19, an irregularity in the disposition of a 
distress for rent will not render the party a 
trespasser ab initio . And see the provi- 
sions of the stat. 17 Geo. 2, c. 38, as to a 
distress made for money justly due for the 
relief of the poor. 
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necessary. 
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expelling him from it, the defendant justified the breaking and entering 
under a writ of fieri facias, it was held that the justification covered the ex- 
pulsion also, and that the plaintiff could not rely upon it as an excess which 
made the defendant a trespasser ah initio without replying ?t (n). 

So, if the justification bo un answer to the creaking and entering, and jus- 
tify the continuing there for a limited time, the plaintiff cannot, Without 
replying the excess, give it in evidence under the general issue, but ought 
to reply the excess. Thus, where to an action for breaking, &c. the house, 
and staying there three weeks, the defendant pleaded not guilty, and a jus- 
tification as to the breaking and entering, and remaining there for the Space 
of twenty-four hours, part of the. time in .'he declaration mentioned, under a 
writ of fieri facias, and the plaintiff admitting the writ, replied de injuriA 
mdpropi'id absque residuo causes, it was held ( 0 ) that the plaintiff could not, 
without a new assignment, go into evidence of the excess. 

It is otherwise where the justification does not profess to extend to the 
whole of the trespasses alleged ; as to such part as is proved and not justified 
the plaintiff is entitled to damages without any new assignment (p). 

Trespass for assault and imprisonment, plea son assault demesne, whereupon 
the defendant gave the plaintiff in charge of a peace officer, replication, 
that the plaintiff was employed to serve the defendant with process, and in 
so doing necessarily laid his hands on him, which was the assault, See.; 
rejoinder, excessive violence : held, that the defendant thereby admitted, 
that if in any case it might be necessary, in order to serve such process, to 
touch the party, it was so in that case ; and semble, it may under circum- 
stances be lawful so to do (•/). 

On issue taken on a replication de injuria, &c. to a plea of son assault 
demesne , which must be pleaded specially (r), the proof is of course upon the 
defendant, and the plaintiff need not adduce evidence except for the purpose 
of encountering the defendant’s evidence, and also for the purpose of 
increasing the damages (s). 

The day stated in the declaration is not material ; the defendant may 
therefore prove an assault by the plaintiff on any other day than that 
alleged (f). And in such case, if the declaration allege but one assault, and 
there be no new assignment to tlie plea oi' son assault demesne, the defend- 
ant will be entitled to a verdict (w). Lut if in such case there be several 


(«) By Bailer and Grose, Js. in Taylor 
v. Cole, 3 T. R. 296. This ease was rdied 
upon for the defendant in the above-cited 
case of Phillips v. Howgate , but no notice 
was taken of it by the Court in giving 
judgment. In Taylor v. Cole, the expul- 
sion was a mere aggravation of the tres- 
pass, which was justified; but in Phillips 
v. Howgate the imprisonment and lottery 
were distinct trespasses, in addition to the 
breaking and entering, and consequently 
the battery was not covered by a mere jus- 
tification of the entry and of the arrest, 
and a special justification of the battery 
was pleaded and required proof. 

( 0 ) JV onprivatt v. Smith, 2 Camp, 175. 
And see Lambert v. Hodgson , 1 Bing. 317 ; 
1 Saund. 28, a. (n.) Declaration for break- 
ing the plaintiff’s bouse and taking his 
“ goods, chattels, and effects,” plea, 1st, 
not guilty ; 2dly, a justification of taking 


the goods for rent due, replication deny- 
ing the tenancy. The plaintiff cannot in- 
sist that some of the effects were fixtures, 
and not distrainable. Ttcigg v. Potts, 1 
C. M. & R. 89. 

(p) Declaration for breaking the house, 
taking goods and throwing them out of a 
barn, justification as to all, except the 
throwing out of the bam; as to the part 
excepted, it was held that tine plaintiff was 
entitled to a verdict and damages, although « 
it was contended that this was merely mat- 
ter of aggravation. Neville v. Cooper , 2 
C. & M. 239. • 

(q> Harrison v. Hodgson, 10 B. St C. 
445. 

lr) Co. Litt. 282, b.283. 

{s) Guy v. Kitchener, Str. 1271 ; 1 

wn». i7i. 

(0 Roll. Ab. tit. Trial, (C.) pi. 9. 

(«) Roll. Ab. 680 ; and per Ld. Kenyon, 
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counts, the plaintiff may prove as many assaults as there are counts, and will 
be entitled to recover in respect of such as are not justified both in allega- 
tion and proof (or) ; or if, there be but one count, yet if theTe be a new as- 
signment, the plaintiff will be entitled to go into evidence of another than 
that which is justified (y). 

But in such case, having by his replication admitted that one assault is 
justified, he must be prepared to prove two assaults. The defendant admits 
as many different assaults as he justifies. 

In support of this plea, it is essential to prove that the plaintiff committed 
the first assault on the defendant ( z ) by some attempt at personal violence, 
as by laying his hand upon his sword (a), or raising his stick to strike 
him (6), for these are signs of intended violence ; he need not wait until the 
plaintifF has actually struck him. But this is merely evidence of the inten- 
tion to use violence, to be considered in conjunction with other circum- 
stances ; for if, from the expressions of the plaintiff* at the time, or otherwise, 
it appear that he did not meditate violence, it is no assault (c). 

It has been the practice to preclude the plaintiff from proving under this 
issue that the violence used by the defendant was excessive, and not at all 
proportioned to the original assault (d), the excess not having been specially 
replied. 

It has indeed been doubted by most learned judges, in former as well as 
in modern times, whether it be necessary to reply the excess. Lord Holt 
held, that the meaning of the plea was, that he struck in his own defence ; 
and that “if A . strike B and B. strike again, and they close immediately, 
and in the scuffle B. maims A that is son assault ; but if upon a little blow 
given by A. to B., B. give him a blow that maims him, that is not son 
assault demesne (e)” 

But it seems to be settled, that if the defendant prove that the plaintifF 
committed the first assault, as alleged in the plea, the plaintiff cannot under 
the replication de injuria justify the assault (y). 

It is, however, clear, that it is incumbent on the defendant to prove 
under bis plea so much of that which is alleged as is sufficient to justify all 


in Walsby v. Oakeley , Sitt. after Trin. 
Term, 40 Geo. 3, Sel. N. P. 32. 

(x) B. N. P. 17. Smith v. Milles, 1 T. 
R. 479. 

(y) Roll. Ab. 680. 

(z) Timothy v. Simpson , 1 C. M. & R. 
757. 

(a) Gilb. Ev. 256, 2d edit 

(ft) B. N. P. 18. 

(c) Glib. L. Ev. 256. As if, clenching 
his fist, he say, that were it not assize-time, 
he would show the defendant more of his 
mind. (Ibid.) Also, if a man punch ano- 
ther with his elbow in earnest discourse, 
there is no assault ; for it is no sign of 
violence intended, or of any hurt, and 
therefore doth not call for defence; nor is 
it necessary that it should he obviated by 
a resistance. Ibid, and 2 Keb. 545. 

(d) Skim. 387; Wffles, 17. See the 
observations of Holt, C. J. supra , 53,1431. 
And Franks v. Morrice , 10 East, 81 (n). 


Dale v. Wood t 7 Moore, 33. Oakes v. 
Wood, 3 M. & W. 150. 

(e) Cockcroft v. Smith , 2 Salk. 642; 
supra, 53 ; and see B, N. P.18; Gilb. C. P. 
154. A plea which justifies the removal 
of the defendant from a boat in his posses- 
sion, is not supported by evidence that the 
defendant had contracted with the owner 
of the boat for the temporary use of it on 
a particular occasion, to be navigated by 
the owner’s servants. Dean v. Hogg, 10 
Bing. 345. 

(/) King v. Sheppard, Garth. 280; 
where to a plea of son assault demesne the 
plaintiff replied that the defendant entered 
the plaintiff’s house a"d misbehaved him- 
self, whereupon he gently put him out; 
and it was held that the replication was 
good, and that the plaintiff could not give 
such new matter in evidence under the 
general replication de istfuria, &c. See 
Sayre v. The Earl qf Rockford, 2 Bl. 
1165. B. N. P. 18. Orfffln v. Parsons, 
1 Sel. N. p. 27 (u). Supra, p. 8 ; and tit. 
Assault. 
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the trespasses alleged. If the plaintiff allege an assault and battery, and 
the defendant allege matter to justify both, lie must prove so much of his 
plea as justifies both (g). So if the plaintiff allege that the defendant 
assaulted, turned him out of his house, and imprisoned him, and the plea 
justifies the assault and imprisonment, and because the plaintiff assaulted 
him the defendant gave him in charge to a constable, it was held that on the 
plaintiff’s proving the imprisonment, the defendant must prove the assault 
by the plaintiff (A). j 

If the declaration contain but one count, and the defendant plead son 
assault demesne , and prove an assault on any day before action brought, the 
plaintiff will not be allowed to prove any assault by the defendant at any 
other time (i). 

If the defendant justify in defence of his wife, child, or servant, the proof 
of course varies accordingly, and he must show that the assault and battery 
was committed in their defence (ft). So a child may justify in defence of a 
parent, or a wife in defence of her husband ( l ), or a servant in defence of 
his master; but he must both allege and prove that the plaintiff would have 
beaten his master if he had not interposed (m). 

If the defendant justify the battery in defence of the possession of his 
property, and issue be joined upon the plea of dc injur id , &c., it is of course 
incumheut on the defendant to prove the substance of his plea. 

Where a request to the plaintiff to depart is essential to the defence (w) 


(g) Lamb v. Burnett. , 1 C. k J. 204. 

(A) Reece v. Taylor t 4 N. & M. 460. 
But where the defendant as to assaulting 
with a stick pleaded son assault demesne to 
a declaration for assaulting and beating , it 
was held that the defendant, on proof of 
his plea, was entitled to a verdict gene- 
rally, and that the omission to justify the 
heating was matter of spceiul demurrer 
only. Blunt v. Beaumont , 2 C. M.& K. 
412. qu. 

(?) JJownes v. Shrymshyre , 1 Brownl. 
286. B. N. P. 17. In such case the 
plaintiff if there were in fact two assaults, 
should new assign, but if the declaration 
contain two counts, a new assignment is 
unnecessary. B. N. P. 17. Yet, even in 
that case, if the defendant plead not guilty, 
and a justification alleging the identity of 
the trespasses, the plaintiff would, on issue 
taken on the replication de injuria, be con- 
fined to proof of one trespass only. See 
Gale v. Dalrymple , H. & M. 118; and 
supra, Gibson v. Hawkey , ib. 121 (n). 

(fc) 2 Boll. Ab. 646; Bro. Tr. pi. 128. 
But see Ld. Raym. 62 ; B. N. P. 18. Plea 
in trespass for entering plaintiffs chamber, 
that the defendant’s wife was there, and 
that he entered to reclaim her, where the 
plaintiff unlawfully harboured her, held 
that having separated himself from her 
by deed of separation, it amounted to a 
license, and that whilst it stood without 
any notice of having revoked it, he could 
not enter into the house of a stranger for 
the purpose of reclaiming her ; held also, 
that mere exclusive possession by the plain- 


tiff of the house was sufficient to entitle 
the plaintiff to maintain the action. Lewis 
v. Ponsford , 8 C. & P. 687. 

(/) 2 Boll. Ab. 646; Ld. Raym. 62; 
Salk. 407. 

(m) Barfoot v. Reynolds $ another , 
Str. 698. 

(n) If A. enter B.’s close, B. may re- 
move him, but must first request him to 
depart (2 Roll. Ab. 648 ; 2 Inst. 316) ; 
and if A. resist, any degree of force which 
is necessary for the purpose of removal is 
justifiable (Ibid.); but B, cannot justify 
an imprisonment as for a riot and disturb- 
ance, though angry words have taken place. 
Green v. Bartram , 4 C. & P. 808. But if 
the entry he forcible, a request is unneces- 
sary ( Green v. Goddard Salk, 641). So 
the defendant may justify the mollis impo- 
sitio in the protection of a personal chattel, 
without making any previous request 
(Selw. 28). But the plea of mollis impo - 
sitio Is no answer to a charge of striking 
the plaintiff many blows, and knocking him 
down. Gregory j* TJx. v. Hilly 8 T. R. 299. 
Where the plaintiff had called for payment 
of a debt, and upon refusal and some angry 
words, said he should not go until he was 
paid, when the defendant gave him into 
custody on a charge of making a riot and 
disturbance ; it was held, that although he 
might have justified removing him from 
the house, he could not the imprisonment. 
Green v. Bartram , 4 C. 6t P. 306. Tres- 
pass for throwing a stone at plaintiff, 
whereby he received a severe injury; pleas, 
justifying the act in order to c<pnpel the 
plaintiff to unfasten his boat, which he had 



SON ASSAULT DEMESNE. — DE INJURIA. 113? 

in point of law, the request must be prored as alleged. But the allegations De injartd* 
in the plea are divisible ; and if a request to depart be not essential to the defence of 
justification in point of law, it need not be proved, although it be alleged. P° 89eMio, »- 

The defendant in justification of his possession of a house, &c. must on 
the issue of de injurid prove the allegations in his plea, viz. possession of the 
house, the disturbance of that possession by the defendant, and the request 
to depart previous to the removal (o). 

If the plaintiff allege a beating and wounding or other serious injury, and 
the defendant plead a justification as to the beating only , the plaintiff is 
entitled to a verdict in respect of the wounding without a new assign- 
ment (p). If the defendant allege and prove under the issue de injurid a 
good cause of justification, it is not competent to the plaintiff to show that 
lie acted on another and a bad om(q). 

Where the defendant justifies the destruction of the plaintiff's property Defence of 
in defence of his own, he must both allege and prove that he could not property, 
otherwise preserve his own property (r). Where a justification of the kill- 
ing of the plaintiff’s dog alleged that the dog was worrying and attempting 
to kill a fowl of the defendant’s, and could not otherwise he prevented, it 
was held that it was necessary to prove that the dog, when shot, was shot in 
the very act of destroying the fowl (*). 

Where issue is taken on a plea of license, the proof is also incumbent on Licence, 
the defendant. Whether the license proved affords a sufficient justification, 
is a question at law (£). 

attached to the plaintiffs steam-boot, were act cannot be done ( Bennett v. Grover , 

held insufficient, it not appearing to be Willes, 105). There is a distinction be- 

thc only mode of compelling iis removal, tween a license for pleasure and a license 

and there being no immediate danger to for profit; the former is personal (13 H. 7, 

the plaintiffs vessel therefrom. Eyre v. 13; Finch, 10, 17); but in the latter case 

Nn# worthy, 4 C. & P. 502. In trespass the person licensed may take others with 

for assault and false imprisonment, it ap- him to exercise the right. 13 H. 7 f 13 ; 
pearing that the plaintiff, -eeking payment M\ 13 H. 7. 10 ; Willes, 197. Where the 

for a debt, had threatened to expose the gist of the action is the breaking and en- 

defendant, and would follow him through tering the plaintiffs house, a license to 

every room in the house, whereupon the enter will be a bar to the action, although 

defendant gave him in charge of a police the debauching of the daughter be laid in 

officer; it was held to amount to a giving aggravation. 2T.R.1G6. Where in tres- 

into custody, and also that a plea alleging pass upou a plea of leave and license, it 

the plaintiff to be in a great fury and ready appeared that the plaintiff (when under 

and desirous to make an affray and breach age) had suffered the defendant to erect 

of the peace, wherefore in order to prevent buildings on the common without objec- 

such affray, &c., was bad. Wheeler v. tion, and had afterwards, when of full age, 

Whiting, 9 0. & P . 262. upon discovering an additional encroach. 

(o) See Weaver v. Bush, 8 T. R. 78. ment, required an increase of rent or an- 

Tlieowner may justify, on a forcible attempt nnal acknowledgment, it was held that the 

to enter his house, the opposing force to plea was supported. Hervey v. Reynolds, 

force, in which case the plea should allege ] 2 Prl. 724. A landlord undertakes to let 

the endeavour forcibly to break and enter the house in the absence of the tenant, the 

the house With a strong hand, &c. See person with whom the key was left having 

Com. Dig. Pleader , 3 M. 16, 17. absconded ; the landlord, in order to show 

(p) Oakes v. Wood, 2 M. & W. 791. the premises, puts up a ladder to the win- 

y \^ ar ^ 9 1 Bing. N. C. 72. dow and forcibly opens it; the house hav- 

(tf) Oakes v. Wood, 2 M. & W. 791; ing beeu robbed shortly afterwards, tres- 

^ Baillie y. Kell , 4 Bing. N. C. pass lies for breaking and entering, and 

woo. tit. iNTBNTiojr. leaving the premises unsafe. Aneaster v. 

iW? 1 ? JLord Cawdor > 1 1 593 ; Milling, 2 D. & R. 714. Leave given by 

ami Wright y. Ramscot , 1 Saunders, 84. A, to B, on application to A. to put up a 

arisen v. Brown , 1 Camp. 41. ladder on AJ s land, for the purpose of more 

M Jansen v. Brown , 1 Camp, 41. conveniently finishing a window opened in 

1 1 ) R a person be licensed to do an act, B : s house, does not amount to an implied 

lie may do every thing without which the license to B . to open the window, esne- 

yo L. ii. 4 d 1 
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De InJnriA* The keeping open the doors of a house in which a public billiard-table is 
Ucenie * kept, is evidence of a license in fact to all persons to enter for the purpose 
of playing («). 

Where the declaration was for several trespasses, plea that they were 
committed by license of the plain tiff, replication that the defendant, of his 
own wrong, and without the cause (x) alleged, committed the several tres- 
passes, &c. and evidence was given of a license which covered some but not 
all of the trespasses proved, it was held that the evidence did not sustain 
the justification on the issue taken by the replication ; that it was to be 
understood reddendo singula singulis ; and the effect of the plea was to deny 
a license co-extensive with the trespasses complained of (y). 

If the defendant plead a license in law, and the plaintiff rely upon some 
subsequent act of the defendant which renders him a trespasser ab initio , 
the plaintiff must plead it, and cannot give it in evidence on issue taken 
upon the pleA of license (z). 

So if the plaintiff rely on any excess beyond the terms of the license (a). 
But a revocation of the license previously to the act complained of, need 
not be replied to a plea that the act was done by the plaintiff’s license, for 
after revocation there was no license ( b ). By a new assignment to a plea 
of entry to abate a nuisance, the plaintiff admits the nuisance (e). 

If the defendant justify, as preventing a tortious act by the plaintiff, and 
the latter rely on a license, he cannot give it in evidence under the general 
issue de injurid , but must reply the license specially (<f). 

If the defendant rely on a license by any other person than the plaintiff 
the authority of the party granting the license must be proved ( e ). 


dally if the situation and nature of the win- 
dow be not pointed out. Bridges v. Blan - 
shard , 1 Ad. & Gil. 580. 

Trespass for breaking the plaintiff's 
house, the defendant having pleaded leave 
and license, it appeared that the defendant, 
the landlord, having distrained, it was by 
a memorandum, signed by the plaintiff, 
agreed that, in consideration of the remit- 
ting the rent, the plaintiff should give 
up the possession on or before the ex- 
piration of one week from the date, within 
which time the plaintiff proceeded to sell 
some of the goods, and admitted the de- 
fendant’s gardener to work in the garden, 
the jury having found the agreement to 
have been voluntarily signed, and to have 
been acted on, it was held that it amounted 
to a license to the defendant to treat the 
premises as his own after the period stated. 
It also appeared that some of the trespasses 
were committed by two only of the three 
defendants before that period, but others 
by all afterwards ; held that the plaintiff 
could not proceed for the two sets of tres- 
passes, but must elect Feltham v. Cart * 
bright and others, 5 Bing* N. C. 580, and 
7 Sc. 895. 

(«) IHtcham v, Bond, 8 Camp. 525. 
And if the license be abused, the plaintiff 
must new assign. Ibid. Semble , as this 
was a mere license in fact, the defendant 


could not become a trespasser ab initio ; 
supra , 1108. 

(or) The cause in snch a case is the 
matter of excuse alleged, and the replica- 
tion in effect denies ah excuse co-extensive 
with the trespasses. 

(y) Barms v. Hunt , 11 East, 451. 
S. P. Symmons v. Hear son , 12 Price, 
309. The plea there was in the ordinary 
form, but it seems that a plea might be so 
framed as to render a new assignment 
necessary. See the observations of Parke, 
B. in Bolton v. Sherman , 2 M. &c W. 400, 
and in Solly v, Neish, 4 Bowl. P. C. 252. 

( 2 ) A itkenhead v. Blades, 5 Taunt. 198. 
Taylorv . Cole, 8 T. B. 200 ; 1 II. B. 555 : 
ittfra, 1143. 

(a) IHtcham v. Bond, 8 Camp. 524: 
1 Saund. 800, d. See 12 Price, 889. 

(ft) Per Best, C. J. and Hoiieyd, J., 
Bridge v. Seddall, Derby Sp. Am. 1887, 
cited, 2 Phill. Ev. 194, 7th edit itoscoe 
on Ev. 614. See 1 Saund. 800, d. IHtch- 
v. Bond, 3 Camp. 524. 1 Saund. 800, d. 

(c) Pickering v. Rudd, 1 Staxkie'e C. 
50. 

(d) Taylor v. Smith, 7 Taunt. 156. 

(e) A license by a servant is not suffi- 
cient, unless it be by law the license of the 
master. Holdingshaw v. Ray, Cro. Eliz. 
870. So a license by a wife or daughter, 
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An entry by virtue of process must usually be pleaded (/), with all the De ligari*. 
circumstances essential to the justification, and the evidence must of course proce#a * 
depend upon the nature of the issue taken. 

If the defendant plead a justification of his entry by virtue of process, and 
the replication, admitting the process, deny the residue of the justification, 
and the defendant show that in point of fact he was armed with process 
which authorized him to do the act complained of, it cannot be left as a 
question for the jury, to say whether the defendant did not commit the act 
for some other cause ( g), although he declared at the time that he entered 
the plaintiff’s premises for a different purpose (A), But it is competent to 
the plaintiff to show that the defendant did not act under the writ at all (t). 

Where the plea to a declaration for battery and imprisonment alleged an 
arrest for felony, and because the plaintiff resisted, the defendant beat him, 
it is unnecessary on issue on the plea of de injurid to prove the resistance, 
the rest of the plea being a justification of the alleged trespass (A). 

Wherever there is reason to apprehend that the defendant was armed 
with a warrant, so as to bring the case within the stat. 24 Geo. 2, c. 44, or 
any similar statute made for the protection of particular persons, notices 
should be given, and a demand made accordingly (/). 

In trespass for seizing goods, it appearing that the defendant, a custom- 
house officer, had seized the articles violently, without any previous demand, 
from the person of the plaintiff ; held, that as they were liable to be seized 
and forfeited, the defendant was not liable for trespass de bonis asportatis , 
although he might be so in trespass to the person, unless some proof of con- 
cealment were adduced (m). 

A justification by a magistrate (n), constable, or other officer, or private 


Taylor v. Fisher , Cro. Eliz. 245, Sel. 
N. P. 1040, is insufficient unless the autho- 
rity be proved either by direct evidence or 
circumstances. See above , tit. Agent. 

(/) See Ratclijfe v. Burton ,0 B. & P. 
223. In many instances, as has been seen, 
magistrates and officers of justice may 
prove their defence under the general is- 
sue. A party may defend under an erro- 
neous, hut not under an irregular judgment; 
supra, 1032. But if the process be irregu- 
lar only, and not void or set aside for irre- 
gularity, it is a good defence, and the 
plaintiff cannot go into evidence of irregu- 
larity to defeat the plea. Riddell v. Pake- 
man, 2 C. M. & R. 30. As to the plea aud 
evidence in justification of breaking doors, 
see Pugh v. Griffith, 3N.&P. 187. 

(g) Crowther v. Ramsbottom, 7 T, R. 


(A) Ibid. A man may distrain for rent, 
and avow for heriot service* Ibid. Per 
I/»rd Kenyon, Pit*. Avowry, 232; 3 Co. 
26. Dr, GremdUe v. Coikge of PhysU 
cums, 12 Mod. 386. But it has lately been 
decided that a virtvte cuqw is traversable 
if it involve matter of fact. Lucas v. 
NockeUs , 10 Bing. 157 ; where the defen- 
dant seised goods, and justified under a ft, 
fa., havfog obtained possession by exhibit- 
ing the fi. fa. in order to defeat the plain- 
tiff’s claim to a lien, but sold the goods as 
importer. But where it only collects mat- 
ten alleged before, drawing a conclusion 


from them, this being matter of low, it is 
not traversable. If a person having a 
valid debt and judgment sue out execution, 
although bis object were to get possession 
of goods which lie could not otherwise so 
conveniently have done, his motive is not 
inquirahle into. Entry and distress for 
four several rates, one of which is had, tlic 
distrainer may justify under the good war- 
rants. Governors of Poor qf Bristol v. 
Wait, 2 A. Sc E. 264, and vide ib. and 
Pleading. 

(i) Price v. Peck, 1 Bing. N. C. 380. 
But he cannot show that the defendant was 
a trespasser ah initio by reason of antece- 
dent matter, without a special replication, 
lb. 

(A) Atkinson v. Warne, 1 C. M. Jc R. 
827. 

(l) Supra , 560. 

(m) Be Gondouin v. Zends, 2 Perr . & 
D. 283, and 10 Ad. Sc Ell. 117. 

(n) A magistrate may commit for re- 
examination a party charged with felony, 
but he cannot do so arbitrarily or for an 
unreasonable time. (See Ind. Reasonable 
Time.) Bands v. Capper, 10 B. A C. 28. 
A commitment for an unreasonable time 
is wholly void, and trespass, therefore, lies 
against the magistrate § where the defen- 
dant had committed the plaintiff for 14 
days for re-examination, although the fury 
found that it was done bonk fide and with- 

4 D 2 
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IK* htjuriA. person (o\ acting either with or without warranty), has already been oon- 
Proecss. nidered (q). A private person may justify an act done for the purpose of 
preventing the commission of a felony (r). 


out any Improper motive, yet that it 
was for an unreasonable time, the Court 
refused to enter a nonsuit. Scavage v. 
Tat chain , Cro. El. 829. Ji. v. Gooding , 
1 Bum’s J. 1009, 24th ed. In an action 
against a justice for false imprisonment, 
upon a conviction void for want of juris- 
diction, the imprisonment expiring on the 
•14th of December, the writ sued out on the 
14th of June following ; held, that in com- 
puting the six months, the former day was 
to be excluded, and the action therefore 
brought in time. 4 lardy v. Mule, 9 B. & 
C. 003. 

(o) Where one of the defendants gave 
the plaintiff into the custody of the other de- 
fendant, a constable, on a charge of felony, 
and assisted in arresting him ; held, that "it 
afforded no title to an acquittal as to him 
on the general issue in trespass under 7 
dac. l,c. 5. Hough v. Marchant , 1 M. 
& M. 610. 

(p) A marshal rutin whose duty it is to 
clear a passage, is not justified in striking 
a party in the front of a crowd, after desir- 
ing him to fall back ; he is only justified in 
using a moderate degree of pressure, or at- 
tempting to remove the party by other 
means. Imustm v. Cope, 6 C. & P. 194. 
Where the defendant, being plaintiff in an 
Inferior court., attended the officer execut- 
ing its process ; held that lie was respon- 
sible for the officer’s nets, and that it was 
his duty to point out the goods to be seized, 
but that he was not answerable for an un- 
justifiable assault committed by the officer, 
unless it were shown to have been in some 
way committed by his direction. Mere- 
dith v. Flaxman , 6 C. & P. 99. Magis- 
trates Bitting to hear an information have 
authority to regulate their own proceed- 
ings ; and no person 1ms a right to act as 
an advocate In such a matter without leave 
of the justices. Collier v. Hicks, 2 B. & 
A. (1(18. Justices wlto are not bound hy 
any usage as the superior courts are, may 
exercise their discretion whether they will 
allow any, and what, persons to act as ad- 
vocates before them. Ibid. Trespass for 
an assault, plea Justifying, on the ground 
of the plaintiff having intruded himself in- 
to a special vestry meeting duly assembled ; 
It appearing that one of the select vastly 
hud not been summoned, and that the meet- 
ing was not held on a general day of meet- 
ing, held that unless the meeting was shown 
to have been duly assembled, there was no 
authority in them to treatthe plaintiff as an 
intruder, nor right to turn Mm out. Deb- 
tor* v. Fusty, 7 Bing. 805 ; and 5 M . fe P. 
1 12. In trespass against commissioners of 


a conrt of requests for taking goods, dec: 
plea alleging that at a court holden, &c., 
the plaintiff committed a contempt, where- 
upon the defendants, as commissioners, im- 
posed a fine and issued their warrant to 
levy it, &c. ; a conviction by the commis- 
sioners for such contempt and warrant was 
produced at the trial; held, that neither 
the matters appearing on those documents, 
nor the fact of contempt, could he inquired 
into, and that they established the justifi- 
cation. Aldridge v. Haines, 2 B. & Ad. 
396. Where the party was arrested on a 
Sunday upon criminal process (a charge of 
assault), and detained until the Monday, 
when he was charged with civil process, 
the Court held that an arrest on civil pro- 
cess so effected was illegal, and discharged 
the party. Wells v. Gurney, % B. & C. 
708. A medical man is not justified merely 
on the statements of relatives in seizing and 
confining a party supposed to be insane, un- 
less he he satisfied from such statements that 
it is necessary to prevent immediate Injury : 
in an action by the party for assault and 
imprisonment, held, that the question was 
whether there waa reasonable and probable 
cause for the relatives to consider him in- 
sane. If access cannot be obtained, the 
proper course is to apply to the court hav- 
ing jurisdiction in such matters, and have 
the party taken up that he may be exa- 
mined. Anderdon v. Burrows, 4 C. & P. 
210 . 

(q) Supra, tit. Justices, 580 ; and tit. 
Bankhuptcy. It is a general rule with 
respect to such as act under a limited au- 
thority, that if they do any act beyond the 
limits of such authority, they subject 
themselves to au action of trespass, but if 
the act be done within the limit of their 
authority, although it may be done through 
an erroneous or mistaken judgment, they 
are not liable to such an action. Per Ab- 
bott, J. in Doswell v. Impey, 1 B. U C. 
109. And see lit. Justices. There is, 
however, a wide distinction between a spe- 
cial authority to act under particular cir- 
cumstances, and a judicial authority to act 
in particular cases. So long In either cose 
as the party acts within the limits of his 
authority, he is of course justified in what 
he does, and in either case, if he plainly ex- 
ceed the limits of his authority, be is with- 
out justification ; the material difference is 
this, that in the former case, t. e. where he 
has a mere authority to execute, It is open 
to inquiry whether facts existetl which war- 
ranted his act; iu the latter, where he acts 
judicially in a matter within his jurisdic- 
tion, his adjudication is usually conclusive, 


(r) Hancock v. Baker, 2 B. U P. 200; 2 Roll. Ab. 559. 
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A pound-keeper is not liable fbr receiving goods distrained, unless he De injurid, 
exceed his duty or assent to the trespass (s). Process. 

Where to a plea of reasonable correction or chastisement, the plaintiff 
replies de injurid, on which issue is joined, it is not competent to the plain- 
tiff to give evidence to show that the punishment was disproportionate to 
the offence (t). 

A party being under arrest in the custody of the "sheriff's officer, on two 
writs, has a right to be’ discharged on one ; yet trespass does not lie for his 
detention if he be liable to be detained on the other (u). 

10. In general, where a special justification is pleaded, a new assign- New as- 
rnent (a:), or replication of excess, admits the cause of justification as alleged, *lgnmenk 
If the plaintiff in trespass qunre clausum fregit merely new assign, and the 
defendant plead the general issue to such new assignment, the plaintiff 
waives all trespasses in the place mentioned in the bar(y). 1 

The defendant pleaded that the locus in quo was part of a common field, 
which had been allotted to him by the leet jury of the manor, and the plain- 
tiff new assigned the trespasses in closes, setting out the abuttals, alleging 
them to be different closes from the defendant’s allotment, and the defen- 
dant pleaded not guilty to the new assignment. It appeared upon the trial 
that they were the same ; and it was held that the defendant was entitled to 
a verdict upon the new assignment (z). 

If the plaintiff new assign that the trespass was committed on another and 
different occasion than that which is justified, he thereby admits that one 
trespass is justified; and therefore if there he but one trespass, the pluintiff 
will fail upon the new assignment, although if issue had been taken on the 
justification, it could not htve been established in fact. Thus, where the 
defendant justified an imprisonment under a writ sued out by him as attor- 
ney to J. M ., which was delivered to the sheriff, who, by virtue thereof, 
arrested the plaintiff, and the plaintiff new assigned that the trespass com- 
plained of was committed upon another and different occasion from that 
stated in the plea, and after the supposed arrest therein mentioned, it was 
held that the defendant was entitled to a verdict, on evidence of the facts, 
although the arrest was made irregularly by the bailiff, and without any 
warrant from the sheriff (a). 


upon the question whether the particular 
facts warranted that judgment, and to pro- 
tect him from an action of trespass, see 
above, tit. Justices — Bankrupt. See 
above, 1111. The exercise of an authority 
in a harsh or oppressive manner, does not 
subject the party to an action of trespass. 
WiUes v. Bridger , 2 B. & A. 286.J 
(i) Bodkin v, Powell , Cowp. 278. 

(0 Lamb v. Burnett, 1 C. fit J. 205: 
Penny. Ward, 1 C. M. & R. 338. 

(a) Blessby v. Sloman, 3M.& W.40. 

« the defendant let judgment go by 
default as to the uew assignment, but lets 
the general Issue remain, the plaintiff will, 
oe entitled to the postea and general costs 
of the cause, if he prove the trespasses new 
assigpea under the general issue, although 
the defendant establish the special justifi- 
cation on which the plaintiff' lias new as- 
signed ; for the plaintiff would in that case 
have obtained a verdict as to part of his 
demand. Bee, Booth v . IbboUon , I Y. & J. 


354; Vickers v. Gallimore, 5 Bing. 100; 
Longdbn v. Bourne , 1 B. & C. 278 ; House 
v. Commissioners of Thames Navigation , 
3 B. & B. 1 17; Cross v. Johnson, t) B. & C. 
013. Trespass ugainst a railroad company, 
tile defendants justified doing the acts as 
in the exercise of rights reserved in the 
deeds of conveyance by the plaintiff, to 
which the plaintiff new assigned that the 
acts done were done on other and different 
Occasions, and to u greater extent, Ac. as 
to which there was judgment by default ; 
held that the plaintiff could only raise the 
question, whether the railroad was con- 
structed in a direction or manner not au- 
thorized by the deeds, and could not dis- 
pute that tome species of railroad was with- 
in the meaning of the reservation. Band 
v. Kingscote , 0 M. A W. 174. 

(y) Cro. Eliz. 492 ; B. N. P. 02. 

(s) Pratt v. Groeme , 15 East, 235. 

(«) Oakley v. Davis, 16 East, 82. 

4 d 3 
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New as- So where in trespass against A . and JB., the declaration contained two 
•ignment counts, and the defendants pleaded not guilty to both, and justified an arrest 

upon mesne process, and the plaintiff new assigned a subsequent arrest made 
„ after he had been released from the first imprisonment by B. with the con- 
sent of A., and the plaintiff failed in the proof of his new assignment for 
want of proving the assent of A., it was held that he could not prove the 
same trespass against B. under the second count ; for the justification of one 
trespass had been admitted, and the plaintiff could not avail himself of the 
same act of imprisonment both on the new assignment and also on the 
second count ( b ), 

And it is to be observed generally, that where there are as many counts 
as assaults in fact, and there be special justifications to some or all, a new 
assignment is never necessary ; for the plaintiff may go into evidence of all, 
and will be entitled to recover in respect of all which are not justified both 
in allegation and proof. Whereas, by a new assignment he admits one 
assault to be justified, and should he fail in proving more assaults than are 
admitted, the defendant would be entitled to a verdict, although had the 
plaintiff traversed the justifications, the defendant might not have been able 
to establish them in law or fact. 

The plaintiff cannot under a new assignment prove that the sheriff con- 
tinued in possession after the return-day of the writ ; for, although he be- 
comes a trespasser ab initio , it is not a new trespass (e). 

A defendant is not guilty of an excess under a new assignment, who has 
done no more than he has a right to do, in order to remove a nuisance, 
although such total removal was not necessary in the particular instance to 
enable him to enjoy the right obstructed (rf). 

Where to a plea of right of common by the cuBtom of the manor, and jus- 
tification of the throwing down fences to use the common, the plaintiff new 
assigned the removing the obstructions on other and different occasions, 
ami in a greater degree, and to a greater extent, &c. ; the Court, after a ver- 
dict for the plaintiff on the new assignment, held, that as a commoner, where 
fences have been wrongfully erected upon land subject to his right of com- 


(b) Atkinson v. Matteson , 2 T. R. 170. 
Although there were in fact two takings, 
yet they were both under the same process, 
and were covered by the jus till cation. The 
new assignment admitted a legal arrest, 
but alleged a subsequent one illegal, by rea- 
son of A * s consent j this being, as was ob- 
served by Mr. Justice Boiler, falsified, 
there was no trespass unanswered ; the first 
taking was confessedly legale ami the plain- 
tiff failed in proof of a second illegal taking. 
And though the new assignment, falsified 
as to A., might still he good as to JR., yet 
as the Court wAs of opinion that B. had* 
right to retake the plaintiff (who had been 
arrested on mesne process) before the return 
of the writ, there was in fact no sufficient 
new assignment as to JR. Where in tres- 
pass and for false Imprisonment against 
the sheriff, the defendant justified under a 
latitat , to which the plaintiff replied de- 
tention, after giving a bail-bond by way of 
new assignment; held that two arrests 
must be proved, and that as there had 
been no actual arrest in the first instance, 


but only that he executed a bail-bond, the 
plaintiff had failed in so doing. Reece v. 
Griffiths, 5 M. & By. 1208. 

(c) Aitkenhead v. Blades, 5 Taunt. 196. 
Neither can the plaintiff rely on the plea 
of de injuriA generally. Lambert v. 
Hodgson, 1 Bing. 817. The act should be 
replied which makes the party a trespasser. 
Where in trespass for arrest and false im- 
prisonment, plea a judgment, and the taking 
in execution thereon, replication, new as- 
signing another and different arrest, &c. 
than that justified; held, that although it 
was not essentially necessary to prove two 
arrests, and that it might be sufficient to 
prove an arrest different in its circum- 
stances from the one pleaded, yet that 
where the facts showed the arrest to have 
been founded on the same writ, the same 
having been only altered in consequence of 
part payment, the jury might presume it 
to be the same arrest. Darby v. Smith, 
2 Ha & R. 184. 

(d) Arlett v. Ellis, 7 B. & C. 346. 
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mon, in exercising such right is not restricted to pulling down so much of Newes-^ 
the fence as may be necessary for him to remove in order to enter upon the 
land, but that he may altogether remove the noamentum injuriorum, there- 
fore that upon the new assignment the jury were not warranted in finding 
that the defendant had done more thou was necessary for the purpose of 
asserting the right of common (e). 

If the defendant, having pleaded the general issue, lets judgment go by 
default as to any part of the trespasses newly assigned, without withdraw- 
ing the plea of the general issue as to those trespasses, it is incumbent on 
the plaintiff to prove them, for they are still denied by the plea (f), 

A replication of excess admits the cause of justification, and precludes the Excess, 
plaintiff from going into evidence to negative the justification (p). Thus, if 
the defendant justify as abating a nuisance, and the plaintiff reply excess, 
he cannot go into evidence to negative the nuisance ( h ). «If the replication 
deny the excess, the proof of the issue is on the plaintiff. 

Upon a justification of cutting ropes for the purpose of disengaging two 
vessels which had run foul of each other, and issue taken on a new assign- 
ment of excess, it was held that the plaintiff must prove a clear excess and 
unnecessary injury (i). 

Where, in an action for an assault and false imprisonment, the defendant 
justified as acting under the warrant of the Speaker of the House of Com- 
mons, and issue was joined upon an alleged excess of the officer who exe- 
cuted the warrant, in using such a military force as was improper, excessive, 
and unnecessary for the purpose, and breaking into the plaintiff's house, 
evidence was admitted of acts of violence committed by the mob in parts 
adjacent, though out of vie>v and hearing of the plaintiff in his house, but 
who appeared to be actuated by the same intentions with those who were 
near the plaintiff's house, for the purpose of showing the danger and diffi- 
culty of executing the warrant by force against the plaintiff in his own 
house, without the aid of the military (j? ). 

Where the plaintiff brought trespass for pulling down a gate, plea a right Trespass 
of way, &c., replication that the defendant subsequently converted the gate, ab initio, 
upon issue joined on the conversion, it was held that evidence that the 
defendant laid the gate on his own land, where the plaintiff* might take it, 
did not prove a conversion (A). 

11. The defendant is entitled to notice of action under the stat. 7 & 8 Malicious 
Geo. 4, c. 30, s. 24, if he had reason to suppose that he had a right to arrest trespass, 
the plaintiff under the provisions of the statute, although in fact he was 
mistaken (/). As where the defendant being fenreeve of certain lands over 
which the plaintiff was making a road, asked him by what authority he 
acted ; the plaintiff said by authority of the magistrates, but showed no 


(«) Mason v. Ceaur, 2 Mod. 66. Badger 
v. Ford, 3 B. & A. 163. 

04 U) Broadbent v. Shaw f 2 B. & Ad. 

(flO 1 Startle’s C. 66. Upon an indict- 
ment, the question of excess arises under 
the general issue. The owner of goods, 
wj&Mdi another refuses to deliver up, is jus- 
tified in using so much violence as is neces- 
sary to retake them, and it is for the jury 
*° ®?y whether unnecessary force has been 
U8 ®^; ** .▼• MUton, i M. & M&lk. 107. 

(A) Picketing v. Baddy 1 Starkie’s C. 

OU. 


<i) Hockless and another v. Mitchell, 
:< $4 Esp. C* 66. 

(j) Burdetty. Colman , 14 East, 133. 

(A) Houghton v. Butler 9 4 T. R. 304. 

(Z) Wright v. Wa Us, 6 Bing. 330 ; Bce- 
chey v. Sides , 9 B. & C. 806. These cases 
are distinguishable from that of JSdge v. 
Parker , cited 9 B. & C. 809; for there was 
no ground in the latter case for saying that 
the stat 6 G. 4, gave the assignee of a 
bankrupt any right to enter the house of a 
third person to seise the goods of the bank- 
rupt ; the assignee there entered as owner, 
and not under the statute. 

4 D 4 
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Malicious authority, on which the defendant arrested him, and took him before a ma- 
trespaas. gfetnite (m). On an information before a magistrate in respect of a mali- 
cious trespass, under the stat. 1 Geo. 4, c. 66, s. 3 (»), the complainant must 
show an actual pecuniary damage ( 0 ). It is necessary to show that the act 
was done maliciously ; that it was mischief done for mischief’s sake ( p ). 

Some observations have already been made upon the competency of wit- 
nesses in actions of trespass (< q ). 

As a verdict and judgment in trespass do not change the possession, as 
they might do in ejectment, a witness is competent to support the defence 
by evidence of his title to the land in dispute, and of his letting it to the 
defendant (r). *■ 


TRIAL. 

There being two records entered for the trial of issues on a charge of mis- 
demeanor, the first having been entered by the defendant, who had removed 
the indictment by certiorari , the second by the prosecutor, Bayley, J. held 
that the trial ought to be on the first record, on the authority of a similar 
decision by Holroyd, J. 

A party moving to put off a trial on account of the alleged absence of a 
material witness, ought to show by his affidavit not only that he has endea- 
voured to procure his attendance, hut also at what time he so endea- 
voured (a). 


(w) Wright v. Wales, 5 Bing. 336. 

(n) This statute is repealed, and re-en- 
acted with alterations by the stat. 7 & 8 
(3. 4, c. 30. The defendant’s dog ran at the 
plaintiff, a pedlar, approaching tiie defend- 
ant’s house, when the former struck at the 
dog and knocked out one of its eyes ; upon 
which the defendant’s wife caused the 
plaintiff to be pursued by a constable and 
apprehended, and his pack to be taken 
from him ; held, that in order to authorize 
the charge and imprisonment of the plain- 
tiff under the 7 & 8 Geo. 4, c. 3, the jury 
were to say, whether the act was done in 
protecting himself, or was a wilful and 
malicious injury to the dog; and 2dly, whe- 
ther the plaintiff having departed and 
being apprehended by a constable at half 
a mile distance from the premises, it was 
a quick pursuit; under the Act a party can 
only be apprehended when taken in the 
fact, or else on quick pursuit. Hanway 
v. j Boultbee, 4 C. & P. 360. Where a 
party cut valuable shrubs planted on a 
spot in dispute, upon a pretence that they 
might injure her wall, there appearing to 
be no well-founded pretence either of her 
claim or of the supposed injury, held that 
it was a case within the Malicious Tres- 


pass Act, and the Court refused a criminal 
information against a magistrate, the party 
injured, and who had himself issued the 
summons and acted in his own case, but 
without costs. It. v. Whately , 4 M. & By. 
431. Magistrates have jurisdiction in 
cases of wilful trespasses, although the da- 
mage to growing wood does not exceed the 
value of 6 d., notwithstanding sec. 20 of 
7 & 8 Geo. 4, c. 00; and the mere state- 
ment of a claim of title without proof, 
does not prevent the justices from exercis- 
ing their discretion as to the act being done 
under a bond fide claim or not, Reg. v. 
Dodson, 9 Ad. & Ell. 704. 

( o) Butler v. Turley , 1 M. & M. 54 ; 3 
Bing. 336. 

(p) Per Lord Tenterden. 

( q ) Supra, Vol. I. tit. Witness. And 
sec Noye v. Reed, supra, 1127, note (s). 

(r) Rees v. Walters, 3 M. & W. 627. 

(*) Per Lord Tenterden, C. J,, Dec. 17, 

1 827. Fresh notice of trial must be given, 
except where the cause is made a remanet. 
4 Burr. 1088; Say. 272; Tidd, 600; or by 
rule of court ; but it is unnecessary where 
it is made a remanet by order of Nisi Prius. 
Shepherd v. Butler, 1 D. & B. 15, 
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TROVER. 

1. Proof of property in the plaintiff. — General or special. — Of title in 

detail. — When necessary. — How proved. — Direct and presumptive 
evidence of. — Proof of strict title, when unnecessary. — Relation to 
the time of conversion. — Variance. 

2. Of the conversion. — Direct proof.— 'Presumptive proof. — Variance. 

3. Of damages. 

4. Proofs by the defendant. 

In this action it is essential to prove (t), in case the matter be put in issue Particulars 
under the late rules (u), 1st. Property in the plaintiff (x), and arightofpos- of proof, 
session at the time of the conversion by the defendant ; 2dly. A conversion 
by the defendant ; and 3dly. The value of the chattel. 

Property in a chattel (y) is either absolute or special, and the evidence to Special 
prove it is either direct and positive, or it is presumptive. It i9 sufficient if property, 
the plaintiff has a special property ( z ) in the goods ; and it seems that any 
temporary interest in the goods, either in his own right, and for lii9 own use, 
or by authority of law for legal purposes, coupled with the right to take and 
keep possession, or to maintain a possession already subsisting, is sufficient. 

Thus, if a party having a temporary interest in the possession of a chattel, 
deliver it to the owner for a special purpose, he may, after that purpose has 
been answered, if the owner refuse to deliver it up, maintain trover (a). 

So bailees of goods ( b ), as carriers, factors, consignees, pawnees, trus- 
tees (c), agisters of cattle ( d ), one who borrows a horse to till his land (<?), 
churchwardens, in respect of goods the property of the parishioners ( f ), 
a sheriff taking goods in execution (y), or the lord of a manor in possession 
of goods seized as wreck or estrays, before the expiration of a year (A), may 
maintain this action against one who converts the property. 

And a bailee who has received goods into his possession under a written 
agreement, may maintain trover against one who wrongfully seizes them 
without proving the agreement (i). 

(t) In trover against a constable, &c. 
acting under a justice’s warrant, the plain- 
tiff must prove a demand of the perusal, 
and a copy of the warrant under 24 Geo. 2, 
c. 114 ; where a copy has been given he can- 
not recover, unless he join the justice as a 
co-defendant Lyons v. Golding, 3 C. & 

P. 586. The allegation that the plaintiff 
lost the goods is merely formal, and it seemB 
to be unnecessary on the part of a plaintiff 
to give any account of the mode in which 
the property passed out of his hands. 

Down v. Hailing , 4 B. & C. 334. 

(u) Of Hll. Term, 4 W. 4. See tit. 

Rules, and the observations on the defence 
made below. 

(*) Per Lord Mansfield, in Cooper v. 

ChUty, 1 Burr. 31. 

(y) Trover does not lie for fixtures. 

Minshull V. Lloyd, 2 M. & W. 450. 

(*) A denial of property in the plaintiff 
under the new rules, merely puts in issue 
the plaintiff *s right of property Us against 
the defendant. NicoUs v. Bastard, 2 C. 

M.&R.05O. 


(a) Roberts v. Wyatt, 2 Taunt. 268. 

(b) Bro. Tree. 92; Ld. Itaym. 275; 
B. N. P. 33 ; 1 Mod. 31 ; Str. 605. 

(c) 1 Roll. Ab.4; B. N. P. 33 : 2 Will. 
Saund. 47, a. 

(d) Bro. Tres. 67. 

(c) Ibid. 

(/) Dent v. Prudence , 2 Str. 852. At - 
tomey-general v. Ruper, 2 P. Wins. 126 ; 
2 Will. Saund. 47, c. 

( g ) B. N. P. 33. But it has been held 
a landlord who distrains cannot maintain 
trover; be has only a pledge, with power 
to sell. Moneaux v. Goreham, Sel. N. P. 
1303; R. v. Cotton, Packer, 121 ; Roscoe 
on Evid. 524. But qu. ; for although he has 
no property he has the present right of pos- 
session, and he might maintain the action 
in the case of a pledge by private agree- 
ment. 

(A) B. N. P. 33. 

<0 Burton v. Hughes, 2 Bing. 173. 
And see Sutton v. Buck , 2 Taunt. 303. 
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Special 

property. 


Titlf when 
necessary 
to be 
proved. 


Where the house of a lessee for life is blown down, he may maintain tro- 
ver against one who takes the materials ,* for he has a special property in 
them for the purpose of rebuilding the house (/). 

And where a person has built a bridge and dedicated it to the public, 
the materials continue to be his property ; and where they are severed and 
taken away by a wrong-doer, he may maintain trespass or trover (m). 

Possession is not indispensably necessary to enable a plaintiff to recover 
in respect of special property. A factor, though he has not received goods 
consigned to him, may maintain the action (n). A special owner delivering 
a chattel to the general owner for a particular purpose, may recover against 
the latter if he refuse to deliver the chattel after that purpose^has been 
satisfied (o). 

A special property, which may be sufficient as against a stranger, gives 
no right against one who has the general property (p). A carrier, or the 
depositary of goods for safe custody, may, by reason of special property, 
maintain trover against a stranger, although he could not succeed against 
an owner or co-proprietor (^). 

In general, possession of a chattel is primd facie evidence of property in 
the possessor (r) ; but if the plaintiff has never had possession of the chattel, 
or if the contest be not with a mere stranger, but with one who will succeed 
in his proof of title unless the plaintiff can prove a better, it is necessary for 
the latter to reBort to strict evidence of title. 

In the first place, where the plaintiff has not had actual possession, he 
must resort to proof of his title, in order to show liis right of possession - 
as by evidence of the transfer of a ship by means of the proper docu- 
ments (#) ; or of a title to any other chattel by purchase, where there ha9 
been no delivery (t ) ; or of his title as executor under a will, where the 
conversion was previous to the takiug of actual possession, which must be 
proved by means of the probate (m) j or of liis title as lord of a manor to a 
wreck or estray which has been converted by the defendant before seizure 
by the lord (#). 


Seeus, in a question arising between the 
bailor and bailee; 1 Bing. 175. 

(l) 2 Will. Saund. 74, a. 

(m) Harriton v. Parker , 6 East, 154. 
A. the purchaser of an estate, having paid 
part to jB . 9 the vendor, prepares deeds of 
conveyance, and sends them to B. to be 
executed; B. executes them, and •deli- 
vers them to a servant, to be taken to A . ; 
the servant delivers them to C., who 
claims a debt from B .; the contract is 
repudiated by A*, two necessary parties 
not having executed the conveyance, and 
part of the purchase-money is repaid: A. 
Is entitled to recover from C. in trover, for 
he is entitled to have Use deeds, either 
cancelled or uneancelled; for the deeds 
were the plaintiff's property originally, 
and never oeased to be so, and he had a 
right to recover them, either as deeds or 
pieces of stamped parchment. Esdaile v. 
Oxenham , 3 B. & C. 226. Littledale, J. 
dubitante . — He thought the case was dis- 
tinguishable from that of Harrison v. 
Parker , for the plaintiff having possession 
of the deeds might perhups be enabled to 
bring ejectment. 


(n) Per Eyre, C. J. in Fowler v. Down , 

1 B. & P. 47. See Morrison v. Gray, 

2 Bing. 260. Waring v. Car, 1 Camp. 
369. Sargent v. Morris , 2 B. & A. 277* 

(o) Roberts v. Wyatt, 2 Taunt. 268. 
{p) Holliday v. Camsell, 1T.R. 658. 

Gordon v. Harper , 7 T. B. 9. Ni colls 
v. Bastard , 2 C. M. & B. 659; 2 Saund. 
47, b. (n). Though a special bailee wrong- 
fully transfer the property, (otherwise than 
by sale in market overt,) the owner may 
recover against the transferee. Loeschman 
v. Makin , 2 Starkie's C. 311. Wilkinson 
v. King, 2 Camp. 335. But as to factors, 
see the statute 6 Geo. 4, c. 94, and infra, 
1151. v 

(q) Ibid. 

(r) One who has property in possession, 
though he be but a simple bailee, may 
maintain trover without showing by what 
right he holds ; supra , 1146. 

(#) Supra, 868. 

(f) See tit. Vbndob and Vendee. 

(u) 2 Will. Sound. 47, a. ; Latch. 214 ; 
cited by Lawrence, J. 7 T. R. 13. 

(4?) 1T.R.480; F.N.B.91. 
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If during an estate in trustees pur autre vie , a tree were to be out down, 
the property would vest in the owner of the inheritance, and he might 
maintain trover against one who converted it ; but in such case, if he had 
not actual possession before the conversion, proof of his title to the inhe- 
ritance would, it seems, be requisite (y). 

Where A . was indebted to J3., and B, to C., and it was agreed between 
the parties that goods in A.’b possession should be delivered to C. in satis- 
faction of the debt, and A . afterwards converted the goods to his own use, 
it was held that trover was maintainable by C. (z). 

In such a case proof of the special circumstances would be necessary, and 
is essential in all cases where the plaintiff claims by virtue of his title, 
independent of actual possession. 

Next, where there is a conflict as to the title and right of possession 
between parties, such that the title of either would prevail in the absence 
of proof of title and right of possession in the other, it is usually necessary 
to go into evidence of title, and it is not sufficient to rest upon proof of mere 
possession ; as in cases of disputed titles between vendors and purchasers 
of personal chattels (a), or their assignees (5), or between the sheriff and the 
owner of property, or his assignees under a commission of bankruptcy (c). 

Direct evidence of title in detail consists of course in the proof of the 
documents and circumstances which are essential in point of law. As by 
proof of the different steps of bankruptcy, and the assignment, where the 
suit is by the assignees. By the probate or letters of administration, in the 
case of an executor or administrator (cf ), or by agreement (e). By proof of 


Title when 
necessary 
to be 
proved. 


Conflicting 

titles. 


Evidence of 
title. 


( y ) Blaker v. Anseomb , 1 N. K. 25. 
So if trees be felled daring a lease, the 
landlord may maintain trover ( Bei'ry v. 
Heard, Pal. 327, cited 7 T. R. 13; 5 B. & 
A. 821)) ; but a tenant in tall cannot main- 
tain trover for trees cut during the life of 
a tenant for life without impeachment of 
waste. Pyne v. Dor, IT. R. 55. And 
see Williams v. Williams , 12 East, 209. 
Channon v. Patch , 5 B. & C. 897. As to 
a forfeiture for cutting trees, vide supra , 
tit. Copyhold, 337. If a customary te- 
nant of a manor, being entitled to cut down 
wood or estovers, cut them down for a 
foreign purpose, he is liable to the lord in 
trover. Blackett v. Lowes , 2 M. & S. 
494. But evidence that the tenant had for 
thirty years and upwards, publicly and 
without interruption from the lord, and 
with his knowledge, cut and sold the 
planted wood on his estate, is admissible 
evidence to prove a grant. Ib. and supra, 
tit. Prescription. See further as to 
trees, swpra, tit. Trespass; and Com. 
Dig. Biens: and Aubrey v. Fisher , 10 
East, 446. 

W Flewellan v. Bonn, Bulat. 68. TP., 
the owner of a chronometer, being about 
to proceed on a voyage, obtained from the 
defendants a loan upon a memorandum that 
he thereby made over to them the instru- 
ment, to be held until repayment, they 
allowing him the use of the instrument for 
the voyage ; on his return he placed it in 
the hands of B. ; and subsequently the 
plaintiff, an attorney, having a fi. fa . 


against W., obtained a note to B. for 
delivery over of the instrument, which B ., 
in ignorance of the circumstances, agreed 
to hold for the plaintiff ; held, in trover, 
that the possession of W . being consistent 
with the terms of delivery, the property 
remained in the defendants until the condi- 
tion of repayment was performed. Beeves 
v. Capper , 5 Bing. N. C. 130 ; and 0 Sco. 
877. 

( a ) Infra , tit. Vendor and Vendee. 

(b) Supra, tit. Bankrupt; and infra, 
tit. Vendor and Vendee. 

(c) Supra , tit. Sheriff. 

(d) See tit Executor. The title of 
the executor on probate granted has rela- 
tion to the death ; but it was held by Ab- 
bott, C. J. that the title of the administra- 
tor accruing on administration granted, 
had no such relation. Woolley v. Clarke , 
5 B. & A. 746. But see 2 Rol. Ab. 554, 
1. 15. 25. B. v. Horsley, 8 East, 410. 
See Fraser v. Swansea, 1 Ad. & Ell. 994. 

(e) Property vests by agreement with- 
out delivery. If A. be indebted to JJ., 
and B, to C., and it is agreed that A, 
shall deliver goods to C. in satisfaction of 
U.’s debt, the right vests in C. B. N. P. 
35; 1 Buis. 08. 

But one who contracts for a chattel to 
be made acquires no property till delivery, 
although be pays the whole price in ad- 
vance. Mucklow v. Mangles , 1 Taunt. 
318. And see Thompson v. Maceroni, 
3B.&C.2. Goode v, Langley , 7 B. & C. 
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Evidence * gift accompanied with a delivery (f), or exchange (g), or sale (jh), or 
of title. pawning of the goods ( i), or of an assignment by the owner or his agent 


A custom that calico printers shall take 
damaged prints does not alter the property 
without the consent of the owner. Lae* 
touch v. Towle, 3 Esp. C. 114. 

Property does not pass by an award. 
Hunter v. Rice, 15 East, 100. 

A conditional delivery does not vest pro- 
perty. If A. sell goods to be paid for on 
delivery, and A Is servant deliver them 
without receiving the money, A. may, 
after a demand and refusal, maintain tro- 
ver. 2 B. & A. 320, n. And where A. 
contracted to deliver iron to B ., the latter 
agreeing to withdraw from circulation cer- 
tain bills outstanding against A ., and after 
delivery of part of the iron the bills were 
not withdrawn, and the jury found that 
the delivery of the iron and withdrawing 
of the bills were to be cotemporary, it was 
held that A . might maintaifftrover for the 
iron delivered. See Bishop v. Shillito , 
2 B. & A. 320, n. 

Where an outgoing tenant has cove- 
nanted to leave the manure on the farm, 
and to sell it to the in-coming tenant at a 
valuation to be made by certain persons, 
the effect is to give the outgone tenant a 
right of on-stand for the manure on the 
farm, and the property and possession re- 
main in him in the meantime. Beaty v. 
Gibbons , 16 East, 110. 

Overseers lease parish lands, covenant- 
ing that it shall be lawful for the lessee to 
take all manure, See. from the poor-house, 
he covenanting to And straw for the use of 
the poor; the lessee lias not such a vested 
interest as will enable him to maintain 
trover against a succeeding overseer for 
carrying away the manure, and using it on 
liis own farm, although made from straw 
furnished by the plaintiff. Sowdtm v. 
E ms ley , 3 Stark ie’s C. 28. Bishop v. 
Crawshaw, 3 B. & C. 419. Carruthers 
v. Payne, 5 Bing. 270. Atkinson v. Bell, 
8 B. 6c C. 283. A. B. contracted with a 
shipbuilder to build a ship, to be paid for 
by instalments at certain stages of progress 
in the work, which was to be done under 
the supeiintend&nce of the agent of A. B.; 
the vessel was built under Buch superin- 
tendence, the materials having been all 
approved of before they were used. The 
builder became bankrupt before the ship 
was completed ; afterwards the assignees 
completed the slilp. All the instalments 
were paid or tendered. In an action of 
trover by A. B. against the assignees for the 
ship, the Court of King’s Bench held, that 
on the first instalment being paid, the pro- 
perty in the portion then finished became, 
by virtue of the above contract, vested in 
A . B., subject to the right of the builder to 
retain such portion for the purpose of com- 
pleting the work and earning the rest of 
the price, and that each material subse- 
quently added, became, as it was Added, 


the property ofA.B. as the general owner. 
And they also held, that under the above 
circumstances, the ship did not pass to the 
assignees as having been in the possession, 
order, or disposition of the bankrupt by 
consent of the true owner, within the stat. 
6 Geo. 4, c. 10, s. 72. Clarke v. Spence, 
4 Add. Sc Ell. 448. 

(/) A verbal gift of a chattel does not 
pass the property without delivery. Irom 
v. Smallpiece , 2 B. Sc A. 551. But it 
seems that if A., in London, gives to J. S. 
his goods at York, and before J. S. obtains 
possession another takes them, J. S. may 
maintain trover or trespass. Hudson v. 
Hudson, Latch 214; Br. Ah. Trespass, 
303 ; 2 8aui d. 47, a. infra, 1 152(jr). A 
father givi s a watch and other chattels to 
a son of the age of 10 ; the father can- 
not maintain trover. Hunter v. West- 
brook, 2 C .Sc P. 578. 

(g) If A. and B. exchange bills, A. can- 
not maintain trover to recover the bill 
which he has delivered, although B.'s 
security be dishonoured. Homblower v. 
Proud, 2 B. & A. 327. 

(h) Property is not altered by a sale by 
a stranger, unless it bo in market-overt. 
As if goods be sold on a wharf in South- 
wark by the wharfinger, without leave of 
the owner. Wilkinson v. King and others , 
2 Camp. 335. See tit. Vendor and Ven- 
dee. Where goods feloniously stolen (and 
the party convicted) were sold by him in a 
shop in London, it was held to be a sale in 
market-overt, and to pass the property, 
and it is not material that the sale should 
have taken place within an inclosed shop. 
Lyon v. l)e Paas , 3 P. Sc D. 177; and 
9C. &P. 08. 

Property is altered by a sale by the she- 
riff under an execution against the goods 
of the owner, although the judgment itself 
he erroueous, and be reversed by writ of 
error. Matthew Manning's Case, 8 Co. 
187; 1 Burr. 35. See tit. Sheriff. — 
Vendor and Vendee. 

(i) Where goods obtained by fraud are 
pawned without notice, although the owner 
prosecute the offender, on conviction he is 
not entitled to restitution by virtue of the 
statute. Parker v. Patrick, 5 T. R. 176. 
See Harwood v. Smith, 2 T. R. 750. But 
where goods are obtained from the owner 
by fraud, the property is not changed. 
Noble v. Adams, 7 Taunt. 59; infra, 
Vendor and Vendee. 

Where goods stolen are pawned, the 
property is not changed, even in London. 
Packer v. Gillies, 2 Camp. 336. Wilkin's 
Case, 1 Leach, 522. It is provided by the 
stat. 1 J* 1, c. 21, that the sale of goods 
wrongfully taken to any pawnbroker in 
London, or within two miles thereof, 
not alter the property. Where the pawn- 
broker had not complied with the requisites 
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having competent authority (A), or by sale under an execution (Z), or by 
fransfer of a negotiable security (m). 


of the Act, held, as they precede the coin 
tract and accompany it, and are not colla- 
teral, he acquired no property in the 
pledge; and the contract being void, his 
lien was void also. Fergmson v. Norman , 
5 Bing. N. C. 70, and 0 Sc. 794. And 
where a person purchases goods stolen, 
not in market-overt, and sells them after 
notice of their having been stolen iu mar- 
ket-overt, the owner having prosecuted 
the thief to conviction, is entitled to main- 
tain trover against him. Peer v. Hum - 
phrey , 2 Ad. & Ell. 495 ; S- C. 4 N. & M. 
480. 

(A) Ail agent with a limited authority 
cannot confer an interest beyond the ex- 
tent of that authority. If A . deliver lot- 
tery tickets to a goldsmith to receive 
money for them, and the latter deliver 
them to B. in discharge of a contract 
between himself and B ., the property is not 
changed. Salk. 284 ; B. N. P. 34. So an 
agent who receives money for his principal 
cannot transfer it by way of gift. Salk. 
289; B. N. P. 35. And see Glynn v. 
Baker , 13 East, 509. A factor has not 
power to pledge, &c. See Quiroz v. Free- 
man, 3 B. & C. 342. But see the stat. G 
CL 4, c. 94, as to contracts entered into in 
relation to goods, wares and merchandizes 
entrusted to factors or agents. 

By sec. 1, factors or agents having 
goods, &c. in possession, are deemed to be 
the owners, so as to give validity to con- 
tracts with persons dealing bonk fide on 
the faith of such property, without notice 
that such agents were not the owners. 

Sec. 2. Persons entrusted with and in 
possession of bills of lading, &c. are to be 
deemed to be the owners, bo far as to be 
enabled to make valid contracts for the 
sale or disposition of the goods, or deposit 
or pledge thereof, &c. as a security for any 
money or negotiable instrument advanced 


(Z) Till execution executed the property 
remains iu the owner, although he cannot 
transfer the property but by sale in market- 
overt after the delivery of the fieri facias 
to the sheriff. Payne v. Brew, 4 East, 
523 ; supra, 1033. Lucas v, NockelU , 10 
Bing. 182 ; but see the opinion of Little- 
dale, J., in Giles v. Grover , 1 Clark & F. 
177. By the stat. 29 C. 2, c. 3, the pro- 
perty is bound, as between subject and 
subject, by the delivery of the writ to the 
sheriff. This means (per Lord Ellenbo- 
rnugh, in Payne v. Brew, 4 East, 523) that 
the goods are bound, as regards the party 
himself, and all claiming by assignment 
from, or representation through or under 
him; end see the observations of Patte- 
son, J. in Giles r. Grover , 1 Clark & F. 
74 ; and of Lord Hardwicke in Lewthal v. 


or given on the faith of snch documents, 
with those who have no notice, &c. 

Sec. 3. Provided that no person shall 
acquire an interest in goods in the hands 
of an agent in deposit or pledge as a secu- 
rity for an antecedent debt due from the 
party so entrusted, beyond the interest of 
the agent. 

Sec. 4. Contracts and payments with and 
to agents entrusted with goods, &c. are 
binding against the owner, provided such 
contract or payment be made in the usual 
course of business, and without notice that 
the agent was not authorized . 

Sec. 5. Persons may accept goods from 
a factor or agent in pledge, &c. notwith- 
standing notice, but shall acquire no right 
beyond what such factor or agent had. 

Sec. G provides for the right of the true 
owner to follow his goods whilst in the 
hands of his agent, or his agent in case of 
bankruptcy, or to recover them from a 
third person on paying his advances secured 
upon them. 

East India warrants, which pass by de- 
livery only, are not negotiable instruments 
within the 2d section. Taylor v. Trueman, 
1 M. & M. C. 459. 

Warrants for the delivery of indigo on 
sales by the East India Company, are not 
negotiable instruments within G Geo. 4, 
c. 94, s. 2. Taylor v. Kymer, 3 B. & Ad. 
320. 

A wharfinger having received flour in 
that capacity, and without any authority 
to sell, disposed of it to a purchaser who 
had no notice of the want of authority. 
The wharfinger was in the habit of doing 
business as a flour-factor; held, neverthe- 
less, that the Act 6 Geo. 4, c. 94, s. 4, 
which protects purchases made innocently 
and in the ordinary course of business 
from agents entrusted with goods, did not 
apply to this case, the wharfinger not being 

an 


Tomkins , B. N. P. 91 ; and JR. v. Wells, 
10 East, 278. The debtor may, after the 
delivery of the writ to the sheriff, make a 
valid sale of the goods, subjedt to the rights 
of the execution creditor, to which they 
will be liable in the hands of a purchaser, 
unless they have been sold In market- 
overt Samuel v. Duke , BM.&W, 622. 

(m) Where a promissory note or bill of 
exchange has been stolen, and discounted 
by the holder, the question of property has 
frequently been made to depend on the 
question whether the party taking the 
note under circumstances which ought 
to have excited suspicion used due caution, 
the general rule being clear, that bank 
notes, promissory notes, bills, fius., payable 
to tbc bearer, or indorsed hi blank, and 
other such negotiable securities, when taken 

bonA 


Evidence* 
of title. 
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BrMenco A wrongful taking doe* not niter the property (») j and where the act of 
of title. transfer is illegal, no property passes (o). 


an agent within the meaning of the statute. 
Monk v. Wkittenbury, 2 11 & Ad. 484. 

A . the owner of certain East India 
indigo warrants, entrusted them to a broker 
without any authority to pledge or sell ; 


the broker pledged them to B. In an 
action brought by A. against B. for the 
proceeds of the goods, the broker being 
called as a witness for the plaintiff stated 
that he parted with the warrants to the 
defendant 


bontlfide and for a valuable consideration, 
pass by delivery, notwithstanding any de- 
fect of title in the party transferring. See 
above tit. Bills op Exchange; ; and per 
Ilolroyd, J., Wookey v. Pole , 4 B. & A. 1. 
And the same rule applies to other negotia- 
ble securities, such as exchequer bills, &c. 
See Wookey v. Pole, 4 B. & A. 1 . Gorgier 
v. MierUle , 3 B. & C. 4r>. 

A bill of exchange was stolen during the 
night and taken to the office of a discount 
broker early in the morning, who dis- 
counted it, although the person who 
brought it was unknown to him, and with- 
out inquiry. It was left to the jury to say 
whether he had not taken the hill under 
circumstances which ought to have excited 
the suspicion of a prudent and careful man. 
Having found for the defendant, who was 
sued as indorsee of the bill, the Court re- 
fused to disturb the verdict. Gill v. Cubit t, 
I) B. & C. 460. So in Snow v. Peacock , 
3 Bing. 406, it was left to the jury to say 
whether the plaintiffs, from whom a 500 1. 
bank-note had been stolen, had used due 
diligence In advertising the loss, and whe- 
ther the defendant had used due and rea- 
sonable caution in taking the note. There- 
fore qu.&B to Lawton v. Weston, 4 Esp. C. 
56. 

The plaintiff, having lost a 100 1. bank 
post-bill indorsed in blank, in a hackney 
coach in London, used every means to pub- 
lish the loss and to recover it; shortly 
afterwards the defendants, bankers at 
Brighton, cashed the bill for a stranger 
on the usual commission, who wrote in a 
very illiterate hand a false address on the 
bill, stating that he was going to South- 
ampton; & Judge directed the jury to 
consider whether there was want of proper 
caution in the plaintiff as to the property, 
and a want of diligence after the loss, or 
negligence on the part of the defendants 
receiving it; and the jury having found 
their verdict fer the plaintiff, the Court 
refused to disturb it. Strange v. Wigney, 
6 Bing. 677. 

Certain bordereaus and coupons (in the 
nature of scrip for foreign stock, and with 
which a certificate was originally given, 
entitling the holder to further advantages 
of Renewal) had been deposited by the 
plaintiff with his broker in order to have 
them renewed, keeping the certificates in 
his own possession ; the broker tranferred 
the bordereaus and coupons to the de- 
fendant, upon a deposit of a large sum for 


investment, and subsequently absconded: 
in an action of debt for the sum received 
by the defendant on the instruments, and 
detinue for the instruments themselves; 
held, that the jury were properly directed 
to say whether such instruments passed by 
delivery, and whether the defendant acted 
with due caution in receiving them with- 
out requiring the certificates; both which 
points the jury having negatived, the 
Court refused a new trial. Lang v. Smith, 
7 Bing. 284 ; and 6 M. & P. 78. 

Where a party took cheques bonii fide 
after they became due, which had been 
fraudulently obtained, and received the 
amount ; it was held, in an action to recover 
back the amount, that it was properly left 
to the jury to find for the plaintiff, if they 
thought that the circumstances of the case 
were such as ought to have excited the 
suspicions of prudent men, and that the 
defendant had not acted with reasonable 
caution; hut otherwise to find for the 
latter. Rothschild v. Comey, 9 B. k C. 388. 

The rule as to bills and notes, that a 
party taking them after they are due takes 
with the same title as the party from whom 
he receives them, is not applicable to 
cheques. Ibid. 

Where after the 6 Geo. 4, c. 94, s. 2, 
the defendants received East India war- 
rants in pledge for money advanced from 
a factor ; it was held to have been pro- 
perly left to the jury to say whether the 
circumstances were such that a reasonable 
man of business applying his understand- 
ing to them would know that the warrants 
were not the property of the party pledg- 
ing ; and if so, that the defendants were 
not entitled to retain them (Tenterden, 
L. C. J.) Evans v. Trueman, 2M.&M. 
10. And see Eastby v. CrocJtford, 10 
Bing. 245. 

But in later cases the principle of the 
above decisions has been questioned, par- 
ticularly by Mr. Baron Parke, in giving 
judgment in the case of Foster v. Pear- 
son, 1 C. M. & K. 855, referring to the 
cases of Crook v. Jodis, 5 B. & Add. 009 ; 
and Backhouse v. Harrison, ib. And it 
seems now to be settled that the real 
question in principle is, whether the taker 
acted bond fide • Goodman v. Harvey, 4 
Ad. & Ell. 870. 

(a) Coni. Dig. Biens, E. 

(o) Supra, notes (u) and (a?). A sale 
of living pheasants transfers no property. 
Helps v. Glenister, 8 B. & C. 553. 
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The consignee of goods landed on the defendant's w^arf may prove his Evidence 
title by parol, although the bill of lading indorsed to him cannot be received title, 
in evidence for want of a stamp (p). 

Where a vendor has delivered goods to a carrier, which are converted by 
a stranger, either the owner or the carrier may maintain trover ; the carrier 
by virtue of his interest as a bailee ( q ) ; the owner, by reason of his title, not 
having parted with the right of possession. But whether the vendor or 
vendee is the owner, and entitled to bring trover, usually depends upon the 
nature of the contract between them (r). 

defendant under a contract which was in filled up) placed it in the hands of J, S. 

writing ; held that a defendant seeking to for sale. J . S . deposited it at his banker’s, 

avail himself of the statute must prove his who made advances to the amount; held, 

contract with the broker, and consequently that the property in the bill passed by 

that it was incumbent on B. to produce delivery, as in cases of bank-notes and bills 

the wri tten agreement. Evans v. Trueman of exchange. Wookey v. Pole, 4 11. & A. 1 . 

and others , 2 B. & Ad. 886 . So in the case of a Prussian bond payable 

Where daring the months of December to the holder. Gorgier v. Miemlle , 

1825 and January 1826, the plaintiff, a 3 B. & C. 45. 

foreign merchant, consigned wines to his But if a negotiable security be delivered 
agent here, who pledged the dock-warrants by the owner to another, for the purpose of 

to raise money, being at the time under raising money, and it passes into the hands 

acceptances, making the balance thereon of one who receives it without considera- 

in liis favour to the amount of 2,050 L; tion, the property is not altered, and the 

but the cash account being 1,4001. against owner may maintain trover against the 

him, the plaintiff, according to his usual holder. Thus, if A . indorse a bill drawn 

course of dealing, provided for all accept- in his favour, and accepted by B, in order 

ances before they became due, and did so that he may receive money upon it for A, 

for the bills running at the time of the by negotiating it, and B. gives it to C., 

pledge; held that the factor could not under who puts it into the hands of I), without 

such circumstances pledge ; he had only a consideration two years after the bill is 

right to detain nomine poena till the Habi- due, A, may maintain trover against D, 

lities were discharged. Blandy v. Allan , Goggerley v. Cuthbert, 2 N. R. 170. 

3 C. & P. 447 ; and see Fletcher v. Heath , If A. supply B. with money for a spe- 

1 M. & tty. 335, and 7 B.&C. 517. cific purpose, and B. in violation of the 

The plaintiff accepted a bill drawn by trust buys another chattel with the money, 

N. in order to be discounted for a specific as a horse for his own use; A . may main- 

purpose, which being accomplished by other tain trover for the horse against B . or his 

means, the plaintiff* directed N. to retain assignees under a commission of bankrupt, 
it in bis own hands, in order to raise Taylor v. Plomer , 3 M. & S. 562. 

money on it if the plaintiff should want it; A delivery of a chattel by an agent au- 

N. having afterwards transferred it to the thorized to sell it, to his own agent for the 

defendants with knowledge that it was the purpose of sale, is not a conversion. 2 B. 

plaintiff’s, and that N. had no title to dis- & P. 438. 

pose of it, held that the plaintiff might (p) Davis v. Reynolds , 1 Starkie’s C. 
maintain trover, and that it was immaterial 1 15. 

that it might be of no value to the plaintiff ( 9 ) Dawes v. Peck , 8 T. R. 330 ; although 

when he had obtained it. Evans v. Kymer , the vendor pay for booking. Ibid. 

1 B. Sc Ad. 528; and see Goggerley v. (r) Where goods are ordered from a 
Cuthbert , 2 N. R. 170. tradesman to be sent by a particular car- 

If goods or bills be deposited for* a spe- rier, the delivery to the carrier or his agent 

cific object, and the bailee will not perform vests the property in the vendee. Dawes 

that object, he must return them; the pro- v. Peck , 8 T. R. 330 ; Dutton v. Solomon - 

perty of the bailor is not divested or truns- son, 3 B. & P. 583; King v. Meredith , 

ferred until that object is performed. J3u- 2 Camp. 639 ; B. N. P. 35, 6 ; Salk. 18. 
chanan v. Findley , 0B.&C. 738. Seem, where the goods are delivered by 

Where goods are sold by an agent with- mistake to a mere stranger. Salk. 18; 

out authority, and the principal brings B. N. P. 30. So the goods vest in the 

trover against the vendee, the jury should vendee by the delivery to a carrier not 

be directed to find for the plaintiff, or to named, after a general order. B. N. P, 38; 

say whether the plaintiff, by his conduct, Godfrey v. Furzo, 8 P.W. 186. And per 

had enabled the agent to hold himself out Ld. Alvanley in Dutton v. Solonumson , 

as having property as well as possession. 3 B. & P. 584. And per Lord Hardwicks 

Dyer v. Pearson , 3 B. & C. 38. in Snee v. Prescot, 1 Atk. 248 ; Copeland 

Seats in the case of a negotiable instru- v. Lewis, 2 Starkie’s C. 83. Although 

ment which passes by delivery. The owner the goods be sent on condition that the 

of an Exchequer bill (the blank not being vendee may reject them if he dislikes 



11.52 trover: 

Evidence The possession of land iaprimA facie evidence of title to all minerals under 
°f title. the land (s). 

It is an established principle, that whoever is entitled to the land, has also 
a right to all the title-deeds affecting it(f)» And although he may have 
been guilty of negligence, and thereby enabled a prior owner to obtain 
money by a deposit of the deeds, he may recover them without tendering 
the mortgage-money. 

A prior incumbrancer who takes an assignment of a lease, which is duly 
registered, but through ignorance and mistake leaveB it in the possession of 
the mortgagor, who surrenders it, arid takes a new lease at an increased 
rent, may (in the absence of fraud) recover the original lease in trover («). 
Possession. In general th#£)ght of property draws after it the possession. But even 
in the case of aftecial property the special owner may sometimes maintain 
trover, although he has not had actual possession. Thus, a factor to whom 
goods have been consigned, but who lias never received them, may maintain 
the action (x). But in other cases of special property possession is often 


them. B. N. P. 30 ; cites Haynes v. Wood , 
per Herbert, J., Sunroy| 1030. And lie 
will be bound to pay the price if the car- 
rier keep them. lb. And he only could 
recover against the carrier, lb. Unless 
the vendor can establish fraud as between 
the carrier and the vendee; us, that it was 
agreed between them that the carrier 
should keep the goods to satisfy a debt 
due to him from the vendee, who was 
about to abscond ; for if there was no in- 
tention on the part of the carrier to deliver 
the goods to the vendee, lie never accepted 
them* for the vendee, and the property 
never vested in the latter, but remained in 
the vendor. Ib. And the question of fraud 
is for the jury. Ib. But if the vendor 
engage to deliver the goods to the vendee, 
the carrier is the agent of the vendor, who 
is liable to the risk. Vale v. Bayle , 
Cowp. 286. If the vendor agree with the 
carrier to pay him for the carriage, the 
vendor may maintain an action on the 
contract, for there the property is out of 
the question. Davis v. James , 6 Burr. 
2080; Moore v. Wilton, 1 T. R. 059. 

(*) The sinking a shaft and raising ore 
in the plaintiff's land, is primd facie evi- 
dence of ownership. Although tlio same 
witness prove that the ore was taken away 
by a person who had a shaft in an adjoin- 
ing close, and was getting the same lode of 
copper under the plaintiffs land when the 
plaintiff sunk his shaft Rowe v. Brenton , 
8B.&C.737. 

(: t ) Harrington v. Price , 3 B. & Ad. 
170. Where a husband having made a 
post-nuptial settlement of certain premises, 
afterwards obtained the title-deeds fVom 
the wife*s trustees, and deposited them 
with his banker as a security for advances ; 
held, that the trustees were entitled to 
recover the deeds in trover, and that the 
bankers were not to be deemed purchasers 
within the 27 Elia. c. 4, s. 2. Kerrison v. 
Dovrien, 9 Bing. 76. 


(ti) Bailey v. Fermar, 9 Price, 202 ; see 
Evans v. Bic knell, 0 Ves. 174 ; Barnett v. 
Weston , 12 Ves. 130. 

(ar) Per Eyre, C. J. in Fowler v. Down , 
1 B. & P. 47. And see 2 Will. Saund. 
47 d. So in the case of a 0ft of a chattel 
not perfected by delivery ; so if the con- 
signor of goods in transitu , on hearing of 
the consignee^ insolvency, indorses the bill 
of lading to the plaintiff, directing him 
to take possession, he may muintain trover 
against a wharfinger who refuses to deliver 
them. Morrison v. Gray, 2 Bing. 200. 
Sargent v. Morris, 2 B. « A. 277. By 
the law of England property may he di- 
vested without actual delivery, e. g. horse 
sold in stable. Secus, according to the 
civil law ; per Fortescne, J. Str. 167. 

Property is not changed by a gift to a 
specified intent, as of marriage, which is 
broken off. P. C. 5 Mod. 141. 

The grantee of the Crown of wrecks has 
a special property or title to the inter- 
mediate possession until the true owner 
appears and makes good his claim Within 
the prescribed period (1 & 2 Geo. 4, c. 75, 
s. 26 ). Bailiffs , frc. Dunchurch v. Stcrry , 
1 B. & Ad. 831. 

The plaintiff being in the possession of 
land in which he had sunk a shaft and 
raised ore, held in trover against the de- 
fendant, who had a shaft in land adjoining, 
and had taken away the ore so raised by 
the plaintiff, that it was a sufficient primA 
facie evidence of the plaintiff’s title to the 
ore. .Rot!* v. Brenton , 8 B. & C. 737. 

Where a toll of corn had been cus- 
tomarily taken by dipping into the sack, 
so as to bring out a certain quantity, and 
the collector varied from the proper mode 
(by sweeping instead of lifting the toll), 
so as to take more, held that trover lay 
against him for the excess. Norman v. 
Bell and another , 2B.& Ad. 190. 
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essential, as in the case of a sheriff, who has no special property in goods to 
be taken in execution before seizure (y). 

If the action be brought against a mere wrong-doer, the mere fact of pos- 
session by the plaintiff is usually sufficient evidence of title, even although 
the plaintiff claim under a title which is defective. For the possession of 
property is, as has been seen, primd facie evidence of ownership (z). 

And bare possession is primd facie sufficient against a mere wrong-doer. 
Thus, one who finds a jewel may maintain trover against any one who con- 
verts it except the owner ( a ). For the title depending upon possession, 
however recent, must prevail against a mere wrong-doer Who cannot rebut 
it. So an uncertificated bankrupt may maintain trover for goods acquired 
since his bankruptcy against all but his assignees (ft), mere possession 
of a ship by one as owner, is sufficient primd facie evid^bce of ownership (c). 
Again, where the plaintiff had possession of a ship under a transfer which 
was void for want of compliance with the Register Acts, it was held to be 
a sufficient title against a stranger who seized part of the wreck of the 


ship (</). 

(y) And if a sheriff having taken goods 
in execution assent to their being taken by 
one who had ordered them to be made by 
the judgment-debtor and had paid for them, 
lie cannot afterwards retake them to satisfy 
his poundage. Goode v. Langley , 5 B. & 0. 
20. Coals on a wharf were seized as a dis- 
tress by service of notice of distress on the 
tenant, who by afterwards requesting that 
the notice of sale might not be published 
recognized the seizure ; it was Held that 
as between the parties it was a sufficient 
seizure, although no one remained in pos- 
session, uud not to be deemed an abandon- 
ment, the 11 Geo. 2 authorizing the land- 
lord to keep the goods on the premises. 
Swann v. Earl of Falmouth, 8 B. & C. 
450. In. the morning of the day in which 
a formal distress was made, the landlord, 
hearing that property was about to be re- 
moved, and his tenant and a third person 
disputing about a lathe, laid his hands on 
it, Baying , (i it shall not be removed until 
my rent is paid held that, there being no 
collusion between the landlord and the 
tenant, the distress was to be taken to 
have commenced at the time of the laud- 
lord’s coming on the premises, and that the 
lathe having been improperly removed, he 
had a right to reeover it back in trover. 
Wood v. Nunn , 5 Bing. 10, and 2 M. & 
P. 27. 

(z) Per Ld. Kenyon, in T Vebb v. Fox, 7 
T. R. 397 ; Sutton v. Buck, 2 Taunt. 302 ; 
Burton v. Hughes , 2 Bing. 173 ; supra , 
1144; Robertson v. French, 4 East, 130; 
Thomas v. Foyle, 5 Esp. C. 88 ; Abbott’s 
** S. 73; supra , 872. 896. In Sheriff v. 
Cadell , 2 Esp, Ca. 617, Where the plaintiff 
produced the ship's register, which showed 

the property was in a third person, 
and failed in proving an assignment to him- 
r j l or wa ^ t the attesting witnesses, 
Ld. Kenyon held that he could not after- 
wards resort to evidence of possession. 
This case seems however to be virtually 
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overruled. See the cases above cited. If 
the plaintiff had inadvertently shown that 
the property Was in another at the time of 
the conversion, the presumption arising 
from mere possession must have yielded to 
the positive proof; but the previous owner- 
ship of another is not inconsistent with 
property in the plaintiff at the time of the 
conversion. 

(a) Armory v. Delamirie, Str. 505 y 
2 Saund. 47. a. 

(ft) Webb v. Fox, 7 T. R. 391, and the 
cases there cited ; and Fdwler v. Boron , 
1 B. & P. 44 ; Chippendale v. Tomlinson , 
Cooke’s B. L. 260 j Evans v. Brown , 1 
Esp. C. 170; La Roche v. Wakeman r 
Peake's C. 140; Silk v. Osborn , 1 Esp. C. 
140. 

(c) Robertson v. Prench, 4 East, 130. 

(i d ) Sutton v. Buck, 2 Taunt. 202. In 
trover for a quantity of rushes, it was prov- 
ed that the plaintiff being possessed of a 
cottage at ST., and an inhabitant there, and 
as such claiming a right to cut rushes upon 
T. common for his own use, cut down about 
five or six loads of rushes, which the de- 
fendant seized and carried away. The 
Judge nonsuited the plaintiff, but a rule 
having been obtained why there should not 
be a new trial, the Court set aside the non- 
suit, and said, “ This is such evidence of pro- 
perty in the plaintiff, and conversion in the 
defendant, that they appear to be wrong- 
doers, for they have neither by evidence 
nor pleading shown any right or. title what- 
ever to these rushes, and appear to the 
Court to be mere strangers. Indeed if a 
person hath no colour of right at all to cut 
down rushes,or to take any other thing, he 
cannot, by cutting the rushes or taking the 
thing without any colour pf right, acquire 
property therein. But in the case at bar, 
the plaintiff proved he had a right to cut 
the rushes ; that he did cut them ; and we 
are all of opinion that he tltereby gained 
a property therein.’ 1 Rackham v. Jetup, 
4 E 
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It may be observed in general, that where there is any doubt as to the 
possession of the identical goods in question, it is requisite to be prepared 
with evidence to show the plaintiff’s title, and to establish the identity of 
the goods by evidence of his purchasing them from a former owner, or in 
market-overt, or otherwise ; and also with proof of the bill of sale, or bills 
of parcels, lading, &c. (e), or of other documents describing the chattels and 
accompanying the transfer. 

Where the plaintiff brought trover to recover the value of certain bank- 
notes which had been found by the defendant in a pocket-book, and it was 
proved that the notes had been delivered out by a banker’s clerk in ex- 
change for a cheque payable to the plaintiff or bearer, and there was no 
evidence that the cheque had been eveT negotiated, or that any claim to the 
notes had been made on behalf of any other person, it was held to be pre- 
sumptive evidence of title in the plaintiff (/). 

Again, the right of possession must exist at the time of the conversion. 
Thus, the owner of goods who has parted with the right of possession by 
letting them to a tenant for a term, cannot maintain trover against the she- 
riff for seizing them under an execution during the term (y). And if goods 
stolen be purchased in market-overt, and sold by the purchaser before the 
conviction of the felon, the owner cannot recover by virtue of the statute 
against such purchaser, for the sale in market-overt changed the property ; 
and the plaintiff’s title to possession under the statute 21 H. 8, c. 11, did 
not accrue till the conviction, consequently he had no title at the time of 


3 Wlls. 332. In the case of Basset v. 
Maynard , Cro. Eliz. 819, Sir T. Palmer, 
being seised of a great wood, granted to 
Coniford as many trees as would make 
600 cords of wood. Coniford assigned his 
interest to the plaintiff. Afterwards Sir 
T. Palmer granted to the defendant so 
many trees as would make 4,000 cords of 
wood, to be taken ut his election. The 
plaintiff, by the assignment of Sir T. Pal- 
mer, cut down the trees in question, and 
the defendant, claiming by virtue of his 
grant, took them ; and it was found that 
there was sufficient wood left for the de- 
fendant. And it was held that the action 
was maintainable even admitting the grant 
to the plaintiff to have been void ; for by 
the cutting down of them he had possession, 
and a good title against the defendant and 
every stranger ; and being cut down, it was 
not lawful for the defendant to take them. 
For if one sell 1,000 cords of wood, to be 
taken at the vendee’s election, and after- 
wards the grantor himself, or & stranger, cut 
down some of the wood, the grantee caunot 
take that which Is cut down, but ought to 
make his grant good out of that which is 
growing. So, where in trespass for taking 
and dispersing a load of fern ashes, the de- 
fendant pleaded a right of common, and of 
cutting fern in a particular place in which 
the plaintiff wrongfully cut fern, and burnt 
it, whereupon the defendant scattered it, as 
well he might. On demurrer to the plea, 
the Court held, that if the plaintiff did him 
any damage he might have brought his ac- 


tion ; but after the plaintiff had burnt the 
fern, and thereby acquired possession of it, 
a commoner had no right to disperse it. 
Woodson v. Nawton , 2 Str. 777. So it 
has been held that a waterman's widow 
might maintain trover for the earnings of 
her apprentice de facto . 2 Will. Sannd. 
47. a. 

(e) Supra , 429. 

(/) Greenstreet and another v. Carr, 
1 Camp. 551. Where the plaintiff claim- 
ing to be the mortgagee of goods seized in 
execution, and about to be sold, stood by 
without any opposition or intimation of his 
right ; held, that such conduct was to be 
submitted for the opinion of the jury, 
whether he had not ceased to be the owner. 
Pickard v. Sears , 2 Nev. & P. 488 \ and 
6 Ad. & Ell. 469. And see Heane v. JRo- 
gers, 9 B. & C. 686 ; 4 M. & Ry.468; and 
Graves v. Key , 3 B. & Ad. 318, u. 

(g) Gordon v. Harper , 7 T. R. 13. 
Pine v. Dor, 1 T. R. 55. Pain v. Whita- 
ker , R. & M. 99; Cro. Car. 242; 3 Lev. 
209 ; Pal. 327. But where the plaintiff 
demised a mill and machinery annexed to 
the mill, and the tenant wrongfhUy severed 
the machinery, and the sheriff seized and 
sold it under a ft, fa. against the goods of 
the tenant, it was held that trover lay 
against the vendee* For on severance the 
property vested in the plaintiff, and the 
sheriff wrongfully seizing the goods of 
the landlord under an execution against 
the tenant, could confer no title by sale. 
Farrant v. Thompson , 5 B. & A. 826. 
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the conversion (h). So though a vendee of goods acquires property in them 
by the contract of sale, yet he does not acquire any right of possession until 
he pays or tenders the price (£). 

The property, it seems, need not be described with great minuteness, but Variance, 
if it be precisely described a variance will be fatal (k). As, if a written 
instrument be described by the date, surn, parties, and other particulars (/). 

Notice to produce the instrument is unnecessary (m). A variance from the 
means or manner in which the goods are alleged to have come into the de- 
fendant's possession is immaterial, for this is but inducement, and need not. 
be proved (»). 

A variance as to the number of owners will not be material except so far 
as regards the damages, provided the plaintiff be an owner, for the non- 
joinder is pleadable in abatement only ( o ) ; and the plaintiff* may declare on 
his own possession and prove his title as assignee of a bankrupt, executor, 

&c. (p ). But if he declare as assignee of A., B. and C., bankrupts, and the 
declaration contain but one count on a joint possession by the three, be can- 
not recover in respect of property wh^h belonged to A. alone, and not to 
the three jointly, but only in respecr of property which belonged to the 
three jointly. But had the declaration contained a count stating possession 
in the assignee he might have recovered the whole, as it was a joint commis- 
sion, and the assignment passed both separate and joint effects (q). 

If the plaintiff declare as the assignee of A., the allegation is proved by a 
joint commission against A. and B. (r). 

In trover to recover & bond or other written instrument, the action itself 
is sufficient notice to produce the bond or other instrument stated in the 
declaration (#). 

2dly. A conversion by the defendant. The conversion is the gist of the Conversion, 
action ; the manner in which the goods came into the hands of the defend- 
ant is mere inducement, and need not be proved ( t ). But the circumstances 


(h) Honcood v. Smith , 2 T. R. 7/30. 
So where furniture is let to a married 
woman living apart from her husband, tho 
owner may maintain trover, for she cannot 
acquire the right of possession by contract. 
Smith v. Plainer, 15 East, 607. And see 
as to trees cut down during a tenancy, 
supra , 1140. 

(i) Bloxam v. Sanders , 4 B. & C. 941. 
Miles v. Gorton , 4 Tyr. 295 ; 2 C. & M. 
504, S. C.; and see tit. Vendor and 
V e n dee Goods after purchase remained 
in the sellers’ warehouse, the invoice con- 
taining the words on rent ; a bill was ac- 
cepted by the buyer, and whilst the bill 
was running, part of the goods were deli- 
vered to a sub-purchaser, who paid ware- 
house rent to the sellers; before the bill 
became due the original buyer became 
bankrupt, and it was dishonoured at ma- 
turity. it was held that the assignee of 
the buyer conld not maintain trover for the 
price. Miles v. Gorton , 2 C. & M. 504 ; 
4 Tyr. 295. 

(A) B. N*. P. 87 ; Cro. Oar. 262. A con- 
version alleged of an assignment, purporting 
to be a conveyance from, &c. is proved by 
evidence of a lease and release. Harrison 
v. Vallance , 1 Bing. 45. Trover for two 
fishing smacks, with the apparel and ap- 


purtenances thereunto belonging; a boat 
and new cordage cannot be recovered as 
apparel or appurtenances. Shannon v. 
Owen, 1 Moo. & M. C. 892. 

(/) Wilson v. Chambers , Cro. Car. 262 ; 
3 B. & P. 145, 6 ; 1 Esp. C. 50. See tit. 
Variance. 

(to) How v. Hall , 14 East, 274. Scott 
v. Jones , 4 Taunt, 365. For the action is 
notice. But see 3 T. R. 306 ; 3 B. & P. 

143. 

(n) 2 Buis. 306. 313; Cro. J. 428; B. 
N. P. 33. 

(o) Supra , 800. But if the action be 
brought by several, unless all are owners 
or part-owners, they cannot recover. Ibid. 

(p) B. N. P. 37. 

(q) Cock v. Tunno, London Sitt. after 
Hu. 41 G. 3, cor. Lord Kenyon, Bel. N. P. 
1274. 

(r) Harvey v. Morgan, 2 Starkie's C. 
17. 

(s) How v. Hull, 14 East, 274 ; 1 Camp. 

144. In trover for the certificate of a 
ship's registry, the certificate may be proved 
to have been granted, though no notice 
has been given to produce the certificate 
itself. Butcher v. Jarratt, 3 B. & P. 
143. 

( t ) B. N. P. 33 ; supra, note (w). 
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Conversion, under which the chattel came into the hands of the defendant are material 
with a view to evidence of a conversion : if the taking itself was tortious, 
the taking ;wr se amounts to a conversion; but if the original possession 
was lawful, sis by delivery, finding, or bailment, then either direct proof of 
conversion, by evidence of some tortious act, or indirect evidence, by a 
wrongful detention after a demand and refusal, is essential (m). A conver- 
sion seems to consist in any tortious act by which the defendant deprives 
the plaintiff of liis goods, either wholly or but for a time(;r). When such 
an act can be proved, evidence of a demand and refusal is unnecessary (Jr). 
AVhat act will amount to a conversion when proved, is a question of law. 
The proof is either direct or presumptive ; direct, as by evidence that a 
carrier broke open a box entrusted to liim for carriage (z), or that he sold 
the goods (a), or that- the defendant, without authority, forcibly took and 
carried away the goods ( b ), injured them (c), or consumed part of them. 
As that the defendant drew out part of the liquor delivered to him to be 
carried, and filled up the vessel with water, in which case lie is guilty of a 
conversion of the whole ( d ) ; or caused the plaintiff to pay money for the 

(u) Sr-e Brucr v Hoc, 1 Sid. 2(>4. distress, and with a count in trover, it ap- 

(ar) Sec Key worth v. J/ill, 3 B. & A. pea rod that after the distress made, the 

683. As if A. take the horse of B. and sheriff’s precept for re-delivering the goods 

ride him, and then deliver him to B. on a replevy, had been served by a minor 

H. N. P. 40 ; 1 Danv. 41. So the wearing and was treated ns a nullity, and the goods 

ol’ a pearl is a conversion. Lord Petra v. were sold, but under an arrangement rc- 

1] enrage, 12 Mod. 516. Goods were at- delivered to the plaintiffs, and never re- 

fuelled by process in London, hut not taken moved off the premises ; held that the serv- 
oi; t of the possession of the party in whose ing of the warrant was illegal, and that 
custody they were originally placed by the there was, under the circumstances, no 

plaintiff; the Court would not extend the conversion. Cuckson v. Winsor, 2 M. 6c R. 

fiction of n conversion so ns to support 313. 

trover. Mallalieu v. Laugher, 3 C. & P. Where the customary toll of corn had 
651 . been by lifting the toll-dish out of the sack, 

Where in trover by the owner for goods and the defendant had deviated from that 

let on hire, and seized by the sheriff, the inode by sweeping the dish and exceeding 

declaration alleging the carrying and con- the lawful toll ; held that the owner might 
verting , he. but it appeared that the maintain trover for the excess. Norman 

sheriff liad not sold, the learned Judge v. Bell, 2 B. & Ad. 160. 

directed a nonsuit. JJvJfill v. Spot t is - Assignees who wrongfully receive bills 

i noode, 3 Carr, k P. C. 437. See Dunn of exchange which have been deposited 

v. Whitaker , 1 C. & P. 347. with bankers who became baukrupts, and 

The plaintiff having chartered his ship receive their proceeds, are liable in trover, 
for three voyages, on her return from the although no demand has been made* 

first the anchors ami cables were removed Tenant v. Strachan , 1 M. & M. 377. 

to the defendant’s wharf, a iongside of which Pica in trover for taking reclaimed deer, 

the ship lay, hut, as the jury found, not in the taking as a distress damage feasant; 

the ordinary course of business, and the held that the depriving the owner of the 

ship was shortly after seized and sold under use of property, and exercising acts of 
Admiralty process, but no demand of the dominion over it, was a sufficient conver- 
anchors, &c. was proved to lmve been made sion. Weeding v. Aldritch , 1 Perr. & D. 
subsequently to the sale ; held, that as the 637, and 10 Ad. & Ell. 861. 
defendants had received those articles from (y) Forsdick v. Collins, 1 Starkie’s C. 

tho e who until the sale of the ship hud 173. 
the right to the possession, and who might (z) 2 Will. Saund. 47, a. 
have required them again, they wore not (a) Ibid. 

wrong-doers in retaining them until the (b) Baldwin v. Cole, 6 Mod. 212; C 

sale, and no subsequent demand being East, 640; B. N. P.441; 2 Will. Saund. 
proved, tho count in trover could not he 47, a. 

supported ; held also, that the mere re- (c) 2 Will. Saund. 47, a. 

iiiovul .of them from the ship was not such (d) Richardson v. Atkinson, 1 Str. 

an injury to the plaintiff’s reversionary 576 ; Cro. Eliz. 219. But it seems that a 

interest as to entitle him to maintain an conversion of part is not a conversion of 

action as for a conversion. Ferguson v. the whole, if the.rcrnainder be in a fit state 

CristaU, 5 Ring. 305. to he delivered up, and the party offer to 

in case fur an excessive and irregular deliver it up. See the observations in 
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release of goods from a wrongful distress (c); or that a carrier delivered Conversion, 
goods by mistake to a third person ( f ) ; or that the defendant took cattle 
by way of trespass, and drove them away (y), or that he used the pro- 
perty^/,) without license from the owner; or misused ft thing found (i). 

And if A. take goods, and B. take them from A ., it is a conversion by 

So if the defendant take them by transfer from one who has no right to 
transfer them (/). It is otherwise where the transfer is bv an agent autho- 
rized to dispose of the property, although he deliver over the property to 
another to sell (m) ; or sells at a lower price than lie was authorized to 
do (ti) ; or misapplies the proceeds (0). 

So if a sheriff seize goods under ft fieri facias after an act of bankruptcy 
has been committed by the defendant (/?), he is guilty of a conversion. 

One declared a bankrupt, on being called on by his assignees, delivers up 
his books; this is a compulsory delivery ; and not being in fact a trader, be 
may maintain trover without a previous demand ( q ). 

The mere abuse of a chattel by a bailee is no conversion (r) ; but if lie 
use it contrary to the design of the bailment it is otherwise ; as, if a man lend 
his horse to go to York, and the bailee goes to Carlisle (s). 

The discounting a bill of exchange, made payable at the defendant’s bank, 
writing a receipt upon it, and delivering it to the acceptor, after notice that 
it has been lost by the holder, is a conversion ( t ). 


Philpot v. Kelley , 3 Ad. & Ell. 10G. Yet 
qu. if part be actually converted with in- 
tent to convert the whole. 

(e) Shipwick v. Blanchard. GT. It. 208. 

(f) Youle v. Jlarbottlc , IVake's C. 40 ; 
3 Taunt. 117. Stephenson v. Hart, 4 
Bing. 483. So in .ease of the mis-delivery 
of goods by a wharfinger. Devereux v. 
Barclay , 2 B. & A. 702. It is otherwise 
where the goods nre iu.st. by accident. Ib. 
and see Boss v. Johnson, 5 llurr. 2825. A 
false assertion by a carrier of his having 
delivered goods to the consignee, does not 
prove a conversion* A ttersoll v. Brian t, 1 
Camp. 400. The delivery of goods on board a 
vessel by the captain to a wharfinger, sup- 
posing the latter to have a lien upon them, 
contrary to the express direction of the 
owner as to their disposition, is a conver- 
sion. Syeds v. Hay, 4 T. It. 2G0. Here 
the disposition was in direct contravention 
of the will and direction of the owner. 
Where an agent for the sale of goods in 
India, being unable to dispose of them, de- 
livered them to another agent for the pur- 
pose of sale, it was held to be no conver- 
sion. Bromley v. Cox well, 2 B. & P. 438. 

( g ) Bruer v. Roc, 1 Sid. 2G4. And sec 
Baldwin v. Cole , G Mod. 212. 

W As by wearing a pearl. Lord Petre 
v. H encage, 12 Mod. 519. Mu! grave v. 
Ogden, Cro. Eliz. 219; 3 B.& A.G87. But 
a bailee in merely bottling u cask of wine, 
is not guilty of a conversion. Philpot v. 
Kelley, 3 A. & E. 100. 

(i) P. C. Mulgrav e v. Ogden, Cro. Eliz. 
219. So if one coming into possession of 
land and finding a block of stone there 
belonging to another, remove it not to a 
convenient and adjacent place but to a dis- 


tance. Forsdicli v. Collins , 1 Starkie’s 
C. 173. See Houghton v. Butler , 4 T. 
R. 3G4. 

(k) Wilhraham v. Snow, Sid. 438. 

(l) M' Combi e v. Davies , 6 East, 538. 
Baldwin v. Cole , 0 Mod. 212; infra, 
1158 (u). And see Jackson v. Anderson, 
4 Tauut. 25. 

(m) Stiernhold v. Holden, 4 15. & C. 5. 
The goods being placed in the bands of a 
factor for sale, lie indorsed the bill of 
lading to the defendants, who accepted u 
bill for him, and be directed the defend- 
ants to sell the goods and reimburse them- 
selves out of the proceeds; the defendants 
having sold the goods, arc not liable iu 
trover, 

( n ) Defrcsne v. Hutchinson, 3 Taunt. 
117. 

( 0 ) Palmer v. Jarman , 2 M. & W. 282. 

(p) B. N. P. 41 ; Salk. 108. Cooper v. 
Chitty, 1 Burr. 20 ; Assignees of Poller 
v. Star hie, in the Exchequer ; supra, 1028, 
(/). Lazarus v. Waithman , 5 Moore, 
313; Smith v. Millcs, : l T. It. 481 ; Lyon 
v. Lamb , Fell 011 Guar. 2G0 ; Price v. Bel- 
li ar, 1 Bing. 507 ; Carlisle v. Garland , 
7 Bing. 295. If the sheriff seize before 
bankruptcy, and sell also . to satisfy a 
second execution after bankruptcy, the 
assignees are entitled to recover the sur- 
plus in trover. Stead v. Gascoigne, 8 
Taunt. 527. 

(g) Summerset v. JaiTis,S B. & B, 2. 

(/•) Gil. El. Ev. 205, 2d ed.; Tri. per 
Pais, 450. 

(«v ) Ih. 2 Bulst. 309. 

(/) Lovell v. Martin , 4 Taunt. 799. 
Note, the bill had been drawn on a cus- 
tomer of the bank. See Beckwith v. Cor- 
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A party may be guilty of a conversion in dealing with goods as his own, 
and preventing the owner from obtaining possession of them, although he 
has had but a constructive and not an actual possession. Thus, the taking 
an assignment by way of pledge, of tobacco lodged in the King's ware- 
house, from a broker who had purchased it there in his own name for his 
principal, and a refusal to deliver it to the principal after notice and a 
demand made by him, no other but the person in whose name it is ware- 
housed being able to take it out, is a conversion ( u ). 

A, consigned to B. dollars to the use of the plaintiff, which B . deposited 
at the Bank for safe custody, and pledged the bill of lading to the defend- 
ant, who upon a sale of the dollars to the Bank received the value of the 
dollars, and it was held that he was guilty of a conversion (x) by the deli- 
very of the bill of lading, which was the symbol of property, and the re- 
ceipt of the value. It is not, however, essential that the party Bhould deal 
with the goods as his own. A servant is guilty of a conversion in receiving 
the goods of a bankrupt, and giving a receipt in his master’s name(y). 

But it seems that, in general, evidence of some tortious act is essential to 
a conversion, and that it is not sufficient to prove mere nonfeasance (z). A 
refusal to deliver up a deed by one who 1ms it not in his possession, is not a 
conversion, although he intended to convert it (a). 

Assignees of bankrupt bankers, who wrongfully receive the produce of 
bills the property of the plaintiff’, deposited with the bankers, and by them 
placed in the hands of A., arc not guilty of a conversion in merely receiving 
from A. tlie produce of the bills ; but they are liable in trover as to other 
of such bills which did come into their hands, and the produce of which 
they received, after demand made and refusal to give them up ( b ). 

Where a party claiming a ship under a defective conveyance from a 
trader before his bankruptcy, sent her to sea, and she was lost on the 
voyage, it was held to be a conversion (c). 

Where an action is brought by one tenant in common of an indivisible 
chattel (d), against another tenunt in common, it is not sufficient to show 


rally 2 C. & P. 201 ; and Robson v. Rolls, 
1 Mo. & R. 200. 

(«) AVCombie v. Davies, 0 East, *>38. 
See Baldwin v. Cole, 0 Mod. 212. 

(jr) Jackson v. Anderson, 4 Taunt. 24. 
Sec Bloxam v. Hubbard, 5 East, 407. 

(y) Perkins v. Smith, 1 Weis. 328; 
and see above, note (/;). 

(z) Sec Bromley v. Coxwell, 2 B. k P. 
438. As that an agent employed to sell 
goods under certain conditions, lias merely 
neglected to sell them. 

Where goods were attached by process, 
but not token out of the possession of the 
party In whose custody they were ori- 
ginully placed by the plaintiff', the Court 
would not extend the fiction of a conver- 
sion so as to support trover. M alia l ieu 
v. Laugher , 3 C. & P. 661 ; and see 
WCombie v. Davies, 0 East, 638. 

The plaintiff having chartered his ship 
for three voyages, on her return from her 
first the anchors and cables were removed 
to the defendant’s wharf, alongside of which 
the ship lay, hut, as the jury found, not 
in the ordinary course of business, and 
the ship wus shortly after seized and sold 


under Admiralty process, but no demand of 
the anchors, &c. was proved to have been 
made subsequently to the sale ; held, that as 
the defendants had received those articles 
from those who until the sale of the ship 
had the right to the possession, and who 
might have required them again, they were 
not wrong-doers in retaining them until 
the sale, and no subsequent dentaud being 
proved, the connt in trover could not be 
supported; held also, that the mere re- 
moval of them from the ship was not such 
an injury to the plaintiff’s reversionary 
interest as to entitle him to maintain an 
action in respect thereof. Ferguson v. 
Cristall, 6 Bing. 306. 

(a) Smith v. Young, 1 Camp. 439. Note, 
the deed was in the hands of the defend- 
ant’s attorney, who had a lien upon it for 
a small sum of money. 

( b ) Tenant v. Strachan , 1 Moo. k M. 
C.377. 

(c) Bloxam v. Hubbard, 6 East, 406. 

(d) The law, for reasons of policy, and 
on account of the difficulty of legislation 
on the subject, does not interfere to regu- 
lute the enjoyment of chattels amongst 
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that the defendant took forcible possession of the chattel and carried it Conversion, 
away (e), or that he changed the form of the chattel by applying it to the By tenant 
use for which it was intended (/). But if the defendant, being tenant in common * 
common, destroy the chattel, it is a conversion, and trespass or trover will 
lie (p). And where a tenant in common of a ship forcibly took it out of the 
possession of a co-tenant, secreted it, changed its name, and it afterwards 
came into the hands of one who sent it to sea, where it was lost, it was held 
to have been properly left to a jury whether this was not a destruction by 
the means of the defendant (4). 

In many instances proof of notice of the particular circumstances is ne- Notice, 
cessary, in order to show that the act of the defendant amounts to a con- when es- 
version. Thus where an agent has the goods of his principal in his custody, 8entla ^ 
and delivers them according to the order of the principal, without notice of 
a previous transfer by the principal, he is not guilty of a conversion (t). 


part-owners, except in the instance of 
ships, to prevent them from being unem- 
ployed. Abbott’s L. S. 70. If one of two 
tenants in common take the whole into his 
possession, the other has no remedy but 
to take this from him who has done the 
wrong, when he can sec him. Litt. s. 1 23, 
and per Lord Coke, Co. Litt. 202, a. 
Brown v. Hedges , 1 Salk. 290 j and per 
Lord Mansfield, Fox v. H anbury , Cowp. 
450. After the bankruptcy of one of two 
partners, the other, being solvent, delivers 
partnership goods to a third person for a 
valuable consideration; the assignees of 
the former cannot maintain trover, for they 
are tenants in common with the consignee 
by relation. Smith v. Oriel , 1 East, 367. 
Fox v. Hanbury , 2 Cowp. 445. Barns - 
bottom v. Lewis , 1 Camp. 279. Smith v. 
Stokes , 1 East, 303. 

(e) Bamardiston v. Chapman and 
another, cited 4 East, 120. So, a member 
of an umicable society, entrusted with a 
box containing the fund, who has given a 
bond for the safe custody, cannot maintain 
trover against another member of the so- 
ciety, and a stranger, who take away the 
box ; for the members are tenants in com- 
mon, and the plaintiff had but a special 
property in the box, which cannot prevail 
against a general property. Holliday v. 
Camsell, 1 T.R. 656. The reason why 
one tenant in common cannot maintain 
trover against a co-tenant seems to be, 
that possession by the one is in law the 
possession of both. Salk. 290. B. N. P. 
34, 5. West V. Patmore , B. N. P. 35. 
And where the possession of a tenant in 
common becomes tortious, the co-tenant 
may maintain trover. B. N. P. 35. In 
Heath v. Hubbard, 4 East, 110, the Court 
intimated an opinion that the mere sale of 
the whole chattel by a co-tenant in com- 
mon would not amount to a conversion. 
But in Barton v. Williams, 5 B. & A. 
395, great doubt seems to have been en- 
tertained upon the question whether a sale 
qf the whole by a mere tenant in common 
would not amount to a conversion; and 


Abbott, C. J. and Bayley, J. seem to have 
been of opinion that such a sale would 
amount to a conversion. But see the ob- 
servations of Parke, B. In Fairer v. Bes- 
wick , 1 M. & W. 088. Where a sale is 
made of the whole chattel in market- 
overt there seems to be no doubt., for 
then the one tenant in common is as 
effectually deprived of his property as by 
the actual destruction of the chattel. 
When the sale is not in market-overt, it 
Beems that the interest of the tenant in 
common still remains, notwithstanding the 
sale of the whole by the defendant; but 
still the act of selling the co-tenant’s 
share may amount to a conversion, al- 
though the property be not changed. 

J. F. advised the plaintiffs that he 
had remitted to them 1,969 dollars con- 
signed to Laycock, and did consign 4,700 
dollars to Laycock, who pledged the bill 
of lading to the defendant, and the lat- 
ter received the value of the dollars at 
the Bank of England, where they had 
been deposited by Laycock ; it was held, 
that as the defendant had converted all 
the plaintiff's dollars as well as his own, 
trover would lie, although there had been 
no severance of the plaintiff’s dollars from 
the rest. Jackson v. Anderson , 4 Taunt. 
24. In Smith v. Burridge , 4 Taunt. 684, 
it was held that one of several partners 
in a government contract could not pledge 
goods consigned to him by another part- 
ner for the purpose of performing the 
contract. 

(/) Fannings v. Lord Grenville, 1 
Taunt. 241. See T. Bay. 15; 1 Keb. 
38 ; I Lev. 29; Abbott's L. S. 70. 

(g) Ibid. And see 2 Will. Saund. 47, 
g. ; Cross v. Abbott , Noy, 14; 4 East, 
117. Heath v. Hubbard, 4 East, 110. 

(h) Bamardiston v. Chapman, 4 East, 
121, n. The jury found in the affirma- 
tive. Abbott on S. 72, note (n). 

(i) A. deposits goods with B. and 
then sells them to C*, and afterwards 
directs B. to deliver the goods to B.y 
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80 in some instances proof of a demand is necessary, in order to show that a 
detention originally legal became illegal. Thus in trover by assignees to 
recover bills delivered by a trader to a creditor in contemplation of bank- 
ruptcy, on which the creditor after the bankruptcy received the amount, 
it is necessary to prove a demand and refusal before the bills became 
due (k). A letter demanding the deed sought to be recovered in trover 
may be read by the plaintiff as notice to the defendant, although it will not 
be evidence of any statement in it ( l ). The receipt of the money does not 
Hiriomit to a conversion ; for until demand the defendants had no reason to 
consider the plaintiffs entitled ; until the demand made, it was uncertain 
whether they would not affirm the transaction. 

The ordinary presumptive proof of a conversion consists in evidence of 
a demand of the goods (m) by the plaintiff ( n ), and a refusal to deliver them 
by the defendant who has possession of them (o). A conversion is it seems 
a presumption which in point of law a jury ought to make from such evi- 
dence, unexplained by circumstances (jp), but it is a presumption in law 
and fact, and if the jury simply find the fact of a demand and refusal, the 


B. Is not guilty of a conversion in de- 
livering them to D. Saxby v. Wynne, 
K. 1), Ilil. 1825. Secus if he knew of the 
sale. Aiul see Ogle v. Atkinson , *5 Taunt. 
750 . 

(k) Jones v. Fort , 9 B. & C. 7(54. 
And see Nixons v. Jenkins , 2 H. B. 195; 
Perkins v. Smith, 1 Wils. 928 ; 'Tenant 
v. Strachan, M. & M. 977. 

(l) Teiitcrden, L. C. J., Whitehead v. 
Scott, 2 M. & M. 2. 

(in) A demand of fixtures and refusal 
of fixtures is no evidence of a conversion 
of goods which are not. fixtures. Cole- 
grave v. Dios Santos, 2 B. & C. 70. 

(n) If the demund has been made by 
an agent, proof of authority should be 
given. If the party milking the demand 
had no authority from the owner, the 
refusal will not be evidence of a conver- 
sion. (» union v. Nurse , 2 B. & B. 447. 

(o) In the case of Baldwin v. Cole, 0 
Mod. 212, Lord Holt, said that “ the very 
denial of goods to him who has a right 
to demand them is an act uni conversion, 
and not merely evidence of it, us lias 
been lioldeu; for what is a conversion 
hut the assuming to one’s self the pro- 
perty and right of disposing of another’s 
goods? and he that takes upon himself 
to detain another man’s goods from him 
without cause, takes upon himself the 
right of disposing of them.” And see Lord 
Ellenborough’s observation in AT* Combie 
v. Davis, 6 East, 540; and Bloxam v. 
Hubbard, 5 East, 407. This, however, 
is not quite accurate, for the Court can 
pronounce no judgment where the jury 
merely find a demand and refusal ; infra, 
note (q). In the case of Watkins v. Wool- 
ley, Gow, GO, Richardson, J., in an action 
by the assignees of a bankrupt for a lan- 
duu sold to the defendant after an act 
of bankruptcy, is stated to have ruled 
that mere non-delivery after a written 
demand proved, was evidence of a con* 


version. But there the property had vested 
by relation in the assignees previously 
to the sale, and the taking the landau 
by the defendant was in strictness a con- 
version. See Davies v. Nicholas , 7 C. 
& P. 789. 

( p ) It is not evidence of a conversion, 
where it is clear from the evidence that 
tlie defendant has been gifUty of no con- 
version ; as- where the defendant cuts down 
trees on plaintiffs land, and leaves them 
lying there as before. 2 Mod. 245. So 
in the case of a carrier, a refusal to de- 
li ver goods is not evidence of a conver- 
sion, where it appears that the goods have 
been lost. Salk. 655. Boss v. Johnson , 
5 Burr. 2825. Or stolen. George v. Wy- 
burn, Itol. Ah. 0, pi. 4. Seem , if that 
does not appear. Dewell v. Moxon, 1 
Taunt. 901 ; Salk. 655. If the carrier 
says that he lius the goods in his ware- 
house, and that he will not deliver them, 
that will be evidence of a conversion, 
and trover may be maintained. Secus, 
of a mere non-delivery, without any re- 
fusal. Per Lord Ellenborough, Severin 
v. Keppell , 4 Esp. C. 157, Evidence that 
the carrier asserted that he had delivered 
the goods to A. B„ to whom they were 
directed, when in fact A r B. had not re- 
ceived them, is not evidence of a conver- 
sion sufficient to support trover. Attsrsol 
v. Briant, 1 Camp. C. 409. Trover for 
letters and memorandum-books ; these had 
come into the defendant’s possession; and 
he detained thejn as containing matters 
injurious to him, and refused to deliver 
them up to B., who was sent to demand 
them, but he afterwards promised to give 
them up to a third person, who accepted 
part, with a view to obtain the rest; 
held that it was for the jury to say whe- 
ther the whole amounted to a conversion, 
but that the plaintiff was entitled only 
to nominal damages. Clendm v. Dinne- 
ford, 5 C. & P. 13. 
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Court cannot infer a conversion (<7). This proof is always necessary where 
the goods came lawfully into the defendant’s possession, as by finding, or 
upon a bailment, or delivery by the owner (r) ; but it is unnecessary where 
a tortious taking of the goods can be proved (*). Previous to the prqpf of a 
demand and refusal, evidence of the possession by the defendant is essen- 
tial ( t ) ; and proof of a possession by the servant of the defendant is insuffi- 
cient, unless it be proved that he was his agent for the purpose, or that the 
agent was employed and the goods delivered in the course of trade (m). 
Thus, a delivery to the servant of a pawnbroker in the shop, is evidence of 
a delivery to a pawnbroker (.r). 

If the demand was in writing notice should be given to produce it in the 
usual way (y). Notice left at the dwelling-house is sufficient (2). If an 
oral as well as a written demand has been made, it is sufficient to prove the 
former (a), although both were made at the same time ( b ). 

A demand in writing of u the amount of the goods you have disposed of” 
is sufficient (c). 

As a demand and refusal do not amount to a conversion, and are but evi- 
dence of the fact, a jury may from such evidence presume a conversion on 
a day previous to the refusal. Where it appeared from the memorandum 
that the bill had been filed on the 28th of November, it was held that a con- 
version previous to the filing the bill might be presumed from a demand and 
refusal on the 29th of November ( d ), a previous possession of the deeds in 
question having been proved. 

If, indeed, the defendant, having possession of the plaintiffs goods, abso- 
lutely refuse to give them up, and there be no evidence to justify the refusal 
or to explain it, then the presumption of conversion is a presumption of law, 
upon which the jury ought to find a conversion ( e ). But a mere qualified 
refusal, alleging special grounds for not delivering the goods, if it afford any 
evidence of a conversion to be submitted to a jury, at. all events raises no 
legal presumption on which the jury are to find, independently of their ac- 
tual belief of a conversion in fact (y). As if goods be delivered to a manu- 
facturer to work on them, and return them, and on being applied to, lie 
merely makes excuses, but does not refuse to return them (< g ). So, a refusal 


(q) Mires v. Solebay , 2 Mod. 242; 10 
Coke, 67 ; 2 Boll. Abr. 693 ; 1 T. R. 478; 
Hob. 181; 1 Roll. R. 131. Where a 
bailee of goods makes himself a party by 
retaining them for his bailor, and refuses 
to deliver them without Ills directions, he 
must stand or fall by his bailor’s title; 
and such a refusal is a sufficient conver- 
sion, unless he can show an adverse right 
to the immediate possession. Held, there- 
fore, that there being no just claim of 
lien in the bailor, the real owner was 
entitled to recover against the bailee . Wil- 
ton v. Anderton , 1 B. & Ad. 460. 

(r) Bruer v. Roe, 1 Sid. 264. See 

Nixon v. Jenkins , 2 H. B. *136 ; supra. 
1167 . 9 >19 

(s) Where cattle are tortiously taken 
by way of trespass a conversion shall be , 
intended; otherwise where the defendant 
comes to the possession by finding. Per 
Holt, C. J. in Baldwin v. Cole , 6 Mod. 
212; Beckwith v. Elsey, Clay. 112, pi. 


(t) B. N.P. 44; Salk. 441. 

(u) Salk. 441. 

(x) Ibid. 

(y) Supra , tit. Notice. 

(z) Logan v. Iloulditeh and another , 

1 Esp. C. 22 ; supra , 732 ; Thompson v. 
Shirley , 1 Esp. C. 31. 

(а) Smith v. Young , 1 Camp. 440. 

(б) Ibid. 

(c) Thompson v. Shirley , 1 Esp. C. 31 ; 
Clay. 122, pi. 114. 

(d) Wilton v. Girdles tone, 5 B. & A. 
847. And see Morris v. Pugh , 3 Burr. 
1243. 

( e ) Supra, 684 

(f ) Severin v. Keppell, Mid.Sitt. Exch. 
43 G. 3. Ld. Ellenborougb, Sol. N. P. 
1390. 4 Esp. C. 166. Addin v. Round . 
7 C. & P. 285. 

(g) Solomons v. Dawes, 1 Esp. C. 83 ; 

2 Buis. 312. Green v. Dunn, 3 Camp. 
215; vide tit. Fuesumftxon. 


Presump- 
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to a party who makes the demand on behalf of a third person, on the ground 
that the holder of the goods does not know to whom they belong, is not a 
conversion (h). So, if he state that he is not satisfied with the authority of the 
person making a demand on behalf of another (t), or refuse to deliver them 
until the claimant shall have proved his right (A) ; or having found goods, 
refuse to deliver them because he knows not whether the party demanding 
them be the true owner (l). 

So, where the administratrix of an insolvent to a demand by his assignees 
of papers in his possession when he died, answered that they were in the 
hands of her attorney (m). 

Where a servant, on being applied to for goods which were in the posses- 
sion of the master, qualified his refusal to give them up by referring the 
plaintiff to his master ; it was held that the refusal did not amount to evi- 
dence of a conversion by the servant (n). 

So, where the servant of an insurance company, to whose warehouse the 
goods of the plaintiff had been carried after having been saved from fire in 
the plaintiff’s house, said that he could not deliver them up without an order 
from the Albion office *(0). So a false assertion by a carrier that he has de- 
livered the goods does not amount to a conversion (p). 

Where a trader made a collusive sale of goods on the eve of bankruptcy, 
it was held that, the assignees in trover against the vendee must prove a 
previous demand and refusal (g). And where goods have been pawned to 
secure an advance of money on an usurious contract, the owner cannot 
recover the goods in trover without tendering the money and legal interest (r), 
upon the general equitable principle that he who seeks equitable relief must 
do equity (s). 

Butin the later case of Hargreaves v. Hutchinson (t), it was held that the 
contract being wholly void the plaintiff was entitled to recover the whole 
value. 

Where a lease is deposited with C. on the joint account of A . and B., one 
of them alone has not authority to demand it without the assent of the 
other (u). Where A . sold goods to B ., who paid for them, and C. becoming 
possessed of the place where the goods were deposited, A Js agent, accom- 
panied by B. y demanded them of C., informing him that the goods had been 
-A.’s and had been sold to B., and C. answered that he would not deliver 
them to any person whatsoever, and afterwards A. repaid the money to B. 
and brought trover, it was held that A. was entitled to recover (ar), for this 
was in effect a refusal to deliver to either party. 


(h) Solomons v. Dawes, 1 Esp. C. 83. 
And see 2 Bulst 312; B. N. P. 46. 

(i) Ibfd. 

(k) Green v. Dunn , 3 Camp. 215. 

( l ) Per Coke, C. J. 2 Buis. 312. And 
see above (g) and (A ) ; and Clarkes . Cham- 
berlain, 2M.&W. 78. Gunton v. Nurse, 
2B.&B.449. 

(wi) Canots. Hughes f 2 Bing. N. C. 448. 

(n) Alexanders. Southey, b B.& A.247. 
If ote, the learned Judge who tried the cause 
left the case to the jury on the qualified 
refusal ; but the Court of King’s Bench in- 
timated an opinion that the plaintiff ought 
to have been nonsuited. 

(o) Alexander v. Southey, 5 B. & A. 


(p) Attersol v. Briant, 1 Camp. 409. 

(q) Nixon v. Jenkins, 2 II. B. 135. 

(r) Fitzroy v. Gwillim, 1 T. B. 153. 

(s) Ibid, and Bosanquet v. Dashwood, 
Cas. Temp. Talbot, 38 ; Yin. Ab. tit. Usu- 
ry, p. 315. 

(*) 2 Ad. & £1. 12. See J Roberts v. Gaff, 
4 B.& A. 92. Tregoning v. Attenborough, 
7 Bing. 97. Hindle v. O'Brien, 1 Taunt. 
412. 

(u) May et al v. Harvey, 13 East, 197. 

(x) Pattison r. Robinson, 5 M. & S. 
105. And see Bishop v. Shillito, 2 B. fit 
A. 329, (n). Infra, 1224; and Brandt 
v. Bowlby, 3 B. Sc Ad. 932. 
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Proof of a refusal by the defendant’s general servant or agent, after de- 
mand made, is not evidence of a conversion by the defendant, without evi- 
dence of some direction or authority from him (y), or of a subsequent assent 
to the agent’s act, where it was for the use and benefit of the principqjl (z). 

A demand and refusal are not evidence of a conversion where the party 
cannot deliver them, as where he has them not (a), or they are in the cus- 
tody of the law (ft), or having a present right to the possession, by reason of 
a lien or otherwise, insists on his right (c). But if he claim to retain them 
ns his own property, it,will be evidence of a waiver of the lien(rf). 

Proof of a demand and refusal by an agent acting in the course of his em- 
ployment, is evidence of a conversion by the principal. Thus, proof of a 
demand on and a refusal by the servant of a pawnbroker, who answers that 
be lias lost the goods, is evidence of a conversion by the master (c). So, the 
sheriff is liable fora conversion by bis bailiff (/), and so are all who indem- 
nify the sheriff. 

An agent or servant who acts under an authority from his principal, which 
is apparently legal, and for the benefit of his principal, is liable in trover if 
the latter had in fact no authority (g). 

Thus, where a bankrupt, on absconding, left plate with his wife, who 
delivered it to a servant to pawn, and the defendant went along with the 
servant, and received the plate at the door of the pawnbroker’s shop, and 
went in and pawned it in his own name, and gave his own note to repay the 
money, and on receipt of the money took it and delivered it to the wife, it 
it was held to be a conversion by the defendant, although he acted merely as 
a friend (ft). 

If the husband alone sue, be must prove a conversion of the goods of the 
wife after marriage. If the husband and wife join, they may prove a con- 
version of the goods (which were the wife’s sole property) either before or 
after marriage (i). 

In an action against the husband and wife the plaintiff must prove a 
conversion by the wife before marriage, or a joint conversion, or a conver- 
sion by the wife alone after marriage (ft), according to the allegations in 
the declaration. But proof of a conversion by the husband alone will war- 
rant. a verdict against himself alone, although it be alleged that they jointly 
converted the goods to their own use (/), A declaration against husband and 
wife for converting the plaintiff’s goods, is supported by proof of any joint 
act by which the plaintiff was deprived of his property (wi). 


Cy) Potlumier v. Damon. Holt’s C. 
384. 

( z ) Supra, 1109 ; 4 Inst. 317. 

(a) Smith v. Young , 1 Camp. 441. 

(ft) Verrall v. Robinson , 2 C. M. & R. 
493 ; as where A . having hired a chaise of 
the plaintiff and placed it at livery with 
the defendant, it is attached under process 
against A. Ib. 

(e) See tit. Lien, supra, 889. Skin- 
n *rv. Upshaw , 2 Ld. Ray, 752. York 
v. Greenaugh , ib. 806. 

(d) See above, tit Lien, 889. Where 
the vendor of goods, in order to stop them 
in transitu , applied to the captain to de- 
liver them up, and the captain refused, 
alleging that he had signed a bill of lading 
to deliver the goods to another, it was 
held that be had waived a tender of the 
freignt, and that a demand and refusal were 


evidence of a conversion. Thompson v. 
Trail , 6 B. & C. 36. 

(e) Jones v. Hart , Salk. 441. 
if) Supra, 1028. 

(g) B. N. P. 47; Str. 813. Stephens 
v. JSlwall, 4 M. Sl S. 259 ; and see Cranch 
v. White, 1 Bing. N. 0.414; 1 Scott, 314, 
S. C 

’ (ft) Parker v. Godin, B. N. P..47 ; Str. 
813; vide supra, 168; 1 Taunt. 498; in- 
fra, 1153. 

(i) 2 Saund. 47, a.; supra, 6 35. 

(ft) 2 Saund. 47, a. 

(l) Yelv.165; 1 Vent. 24. 

(m) Key worth v H ill and Wife, 3 B. 
& A. 685. And therefore such a declara- 
tion is good after verdict. Ibid. Cro. Jac. 
661 ; Yelv. 100; B. N. P.46; Str. 1094; 
Amir. 245. 
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The time of the conversion is immaterial, provided it be previous to the 
commencement of the action (n). The place is also immaterial ; trover lies 
in England for a conversion in Ireland (0). But a foreigner cannot recover 
in England in respect of the taking his goods at sea, and bringing them 
hither by a foreigner of a nation at enmity with his own(p). 

All who were parties to the act of conversion are liable, although one only 
actually did the act (7). One who gives bond to indemnify the sheriff 
against seizing the goods of a bankrupt trader, is liable as well as the 
sheriff (r). 

In this as in other actions of tort, one or more defendants may be found 
guilty, and the rest acquitted. The plaintiff cannot recover against all, 
unless he prove a joint conversion by all (s). A. purchases goods of B. for 
C., and pays for them by CJ s acceptance ; C, becomes bankrupt, and A . 
delivers the goods hack to B . ; this is evidence of a joint conversion (t). 
Proof that A. and B., two of the defendants, received the goods, and con- 
verted them before their bankruptcy, and that C . and J>., their assignees, took 
possession of them after the bankruptcy, and refused to deliver them up, is 
not evidence of a joint conversion by all four (w). 

3dly. The declaration in trover being general, the plaintiff must show 
what goods the defendant took into liis possession, the value of which is the 
proper measure of damages (2). "Where trover is brought for converting a 
security, the damages are usually given to the amount of the sum secured. 
But where trover was brought by tbe assignees of a bankrupt to recover a 
policy of insurance from the defendant, to whom it had been assigned after 
an act of bankruptcy, and it turned out that the policy had been effected on 
a life not insurable, but that the insurance company had, on a memorial 
being presented by the defendant, voluntarily paid him half the amount, it 
was held that the plaintiffs could not recover more than the value of the 
parchment on which the policy was written (y). 

A . as principal, and B, as surety, gave a promissory note to C. for rent 
due from A . ; A. having paid the rent, demanded the note, and C, refusing 
to give it up, brought an action of' trover, and recovered 40#. damages. 
The stamp on which tlie note had been written had been purchased by C. 
It was objected that A . alone could not bring the action, and that the 
damages were excessive, hut tiie Court refused a new trial (^). 

In trover for Wlettes of the Peruvian Government, it was agreed that 
they should be delivered up or their value ascertained by the prothonotary • 
held, that they were to be estimated in the same way as a bill of exchange 


(n) 5B.&A.847; 3 Burr. 1243. 

(0) Brown v. Hedges , 1 Salk. 290; 
Vin. Abf Ev. T. b. 119, pi. 0; L. E. 153, 
pi. 7. 

(p) 4 Ins. 154 ; B. N. P. 44. And 
(setnble) proof that the two nations are in 
amity lies on the plaintiff. B. N. P. 44 ; 
sed qu . 

(7) 2 Sound. 47, m. (n). 

(r) Hush v. Balter , B. N. P. 41. And 
so he is, as it seems, if lie receive the pro- 
ceeds, although he give no bond. 2 Sound. 
47, m. (n). Nicoll v. Glennie, 1 M. k S. 
592. 

(*) Nieoll v. Glennie , 1 M. & S. 588. 
(0 Hobson v. Alexander, 1 Moore & P. 
448. 


(m) Nicoll v. Glennie , 1 M. & S. 588. 

(x) Cork v. liar tie, 8 C. & P. 568. The 
verilict must be for the value of the pro- 
perty taken. Finch v. Blount , 7 C. & P. 
478. Where the owner of adjoining land 
had worked coal mines within the land of 
the plaintiff, held, that the plaintiff being 
entitled to the cools as chattels, the value 
of them, when brought to the pit's month, 
was the proper estimate of the damages. 
Martin v. Porter , 5 M. & W. 352. 

(y) Wills v. Wells, 2 Moore, 2478; 
Taunt. 204. 

(z) K. B. Trin. 59 Geo. 3; and see Evans 
v. Kymer, 1 B. k Ad. 528. 
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for the same number of dollars on a house in P. of undoubted solidity, Damages, 
although such billet tes were then at a great discount (a). 

The owner of a ship freighted by the purchaser of goods to be paid for 
by the acceptance of bills, but which do not vest in the vendee by reason 
of non-performance of the condition, is liable to the vendor to the whole 
amount according to the value of the goods at the time of delivery to the 
order of the vendee (A). 

A part-owner who sues alone is entitled to recover, unless the defendant 
plead in abatement^), but he cannot recover more than the value of his 
own share ( d ). 

Under the late rule II. T. 4 Will. 4, the plea of not guilty, in an action Defence, 
on the case, puts in issue the fact of conversion (e) only ; every matter in 
confession and avoidance must be pleaded. The same rules also state, by 
way of illustration, that a In an action for converting the plaintifPs goods 
the conversion only, and not the title to the goods, shall be put in issue by 
the plea of not guilty, and all matters in confession and avoidance are to be 
pleaded specially.” The general issue admits that the plaintiff, if a conver- 
sion in fact be proved, lias a right of action to some extent ; but the defendant 
may show in mitigation that he converted the chattel by direction of a joint- 
owner (/). 

Special damage may be recovered if it be laid in the declaration^). 

4t,hly. The defendant may, under the proper issue, adduce any evidence 
which sIiowb that the plaintiff had no property whatsoever in the goods. 

Thus, if the plaintiff*, being administrator, declare on his own possession, 
the defendant may show that another fs the lawful executor (A); or where 

(a) Delegal. v. Naylor , 7 Bing. 4G0. 409. Simon v. Shepherd ', 2 M. & W. 9. . 

(b) Brand v. Bowlby, 3 B. & Ad. 932. lie ought to traverse the plaintiff’s pos- 

(c) Addison v. Overend , G T. R. 70G. session. Ib. 

So trover lies at the suit of one of the (f) Stancliffe v. Hardurick, 2 C. M. & 

joint makers of a promissory note, espe- R. 1 . The plaintiff is entitled to a verdict 

cially if the other maker be a mere surety. under the plea of not guilty, if a conver- 
1 C bitty, 501. See 2 Will. Saund. 47, a. sion in fact he proved, although he has 

(d) Nelthorpe v. Barrington, 2 Lev. parted with the property. Vernon v. 

113. Brown v. Hedges , 1 Salk. 290; Shipton, 2 M. & W. 92. The defendant 

B. N. P.35; 2 Will, Saund. 47, g. ; 1 Will. cannot deny the plaintiff’s property, al- 

Saund. 291, g. h, though the only evidence of a conversion 

( e ) By the term conversion , as here be by demand and refusal. Barton v. 

used, is to be understood merely the actual Brown , 5 M. & W. 298. The plaintiff 

conversion, theacf done, and not the legal being joint-tenant of a chattel with C. JD., 

or illegal quality of the act. If circum- it seems that a seizure and sale of the 

stances exist which justify or excuse the chattel under legal process is no conver- 

fact, they must therefore be specially sion. Farrer v. Beswick , Liv. Sp. Ass. 

pleaded; consequently, the defendant can- 1836. Trover for horses, plea, 1st. That 

not, under this issue, prove that he and the plaintiff was not lawfully possessed, 

the plaintiff being partners as carriers, 2dly. Seizure and sale under a levy from 

each supplied two horses, and that on the the County Court against the "goods of 

dissolution of the concern, the defendant Joshua Farrer, at the suit of A, B.-, repli- 

seized and sold the two horses supplied by cation, that they were the goods of the plain- 

the plaintiff, for the purpose of paying tiff, and not of Joshua Farrer. The iury 

partnership debts. Stancliffe v. Hardr found that they were the joint goods of the 

wick, 2 C. M, & R; X. But although the plaintiff and Joshua Farrer ; a verdict 

plea admits such a title in the plaintiff as was taken for the plaintiff, damages 25 

enables him to maintain the action, and being half the value, &c. Parke, B. re- 

therefore admits some property in the served the point, intimating, that if the'ge- 

plaintiff, the defendant may, it seems, neral issue had been pleaded, it would have 

show that he is tenant in common with been a good defence. See 1 M. & W. 

the plaintiff. Ib, The defendant cannot, G88, S. C. 

under this plea, show that the plaintiff (g ) Davis v. Oswell, 7 C. & P. 804. 

had before the action transferred the pro- ( h ) Sulk. 285, per Holt, C. J. Marsh - 

perty. Pichard v. Sears, 6 Ad. & Ell. field v. Marsh , Ld. Bay. 824 ; B. N. P. 48. 
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Defence, the plaintiff claims title as purchaser of a ship, that the sale was void for 
general non-compliance with the register Acts (£) ; or that the documents alleged to 

lwae# have been converted were deposited in furtherance of an illegal project (A) ; 

or that the plaintiff had before recovered damages in trover for the same 
goods, against the defendant or another ; for the effect of the recovery was 
to vest the property in the former defendant, the plaintiff having recove ref 1 
damages in their stead ( l ). Or title in another ; thus, where the vendor 
brings trover against a carrier, the latter may show that the property has 
vested in the vendee ( m ) ; although it has been said that a carrier cannot 
in general dispute the title of the party who delivered the goods to him ( n ). 
That the goods were sold under a distress for rent, although the sale was 
irregular and premature ( 0 ) ; that the defendant was a gamekeeper, and 
took the gun by virtue of the statute (/>); that he took the goods for 
toll (q). Or title in himself, as part-owner of the property jointly with the 
plaintiff (r) ; and this will throw it on the plaintiff to prove a destruction of 
the joint property, or at least such an alienation of it as puts an end to the 
joint possession (*). 

So the defendant may show, in answer to evidence of a demand and 
refusal, that he was entitled (t) to a lien on the goods (u); as an innkeeper 
for the keep of a horse (x), or a lord of a manor who has seized a beast as 
an estrny (y). But he cannot insist on this defence if he gave an unqualified 
refusal, without mentioning the lien (z) ; or if by his answer he founded his 


Secus, where the defendant declares on a 4 
possession by the intestute. Ibid. 

(*) Supra , 8fUi. 

(h) De Wutz v. Ilendricker 2 Bing. 
614. 

(?) Adams v. Broughton, 2 Str. 1078. 
In Kitchen v. Campbell , 3 Wils. 308, a 
recovery in trover was admitted in evi- 
dence in answer to an action for money 
had and received. So, a former recovery 
in trespass is evidence in an action of tro- 
ver for the same taking. Bl. It 831 ; Com. 
Dig. Action, K. 3. Vide supra , 950. 

(m) Dawes v. Beck, 8 T. R. 390 ; supra, 
1145. 

(n) Per Qould, J. and per Lord Kenyon, 
in Laclouch v. Towle, 3 Esp. C. 114. But 
a warehouse-keeper who receives goods 
from a consignee to be kept for his the 
consignee's use, may refuse to deliver them 
lr they be the property of another. Ogle v. 
Atkinson, 6 Taunt. 759. The defendant, a 
wharfinger, acknowledged that he held 
certain timber which had been sold for the 
plaintiff, and subsequently delivered to him 
a bill for wharfage ; held, that he could not 
afterwards controvert the plaintiff’s title in 
trover, upon the ground of a right of stop- 
page in transitu in another. Gosling v. 
Bimie, 7 Bing. 389 ; And 5 M. & P. 160. 
And see Havocs v. Watson, 2B.k C.541. 
Stonard v. Dunkin , 2 Camp. 341. 

(o) Wallace v. King, 1 H. B. 13. 

(p) 22&23C.2; B.N.P.48. 

(q) Sir W. Jones, 240. 

W Supra, 1169; 1 East, 363. 368. 

M Supra, 1 159 

CO Where the ship's register had been 


deposited to secure advances for repairs, 
held, that such right of lien defeated the 
right to recover it in trover ; and qu. whe- 
ther, upon the true construction of the 
4 Geo. 4, c. 41, s. 23, a party can be said 
wilfully to detain a ship’s register, if he 
does so by reason of a Hen upon it. Bowen 
v. Fox, 10 B. & C. 41. Where goods are 
deposited on an usurious contruct by a 
trader, the assignees, after his bankruptcy, 
are entitled to recover. Tregoning v. At- 
tenborg, 7 Bing. 97. 

(a) Parke, B. in delivering judgment in 
the case of Stancliffe v. Hardwick, 2 C. 
M. & R. 1, observed (in reference to the 
question whether the right of lien ought 
not to be pleaded), The Court are not un- 
der the necessity of pronouncing any judg- 
ment on this question at present; but 
nothing that has been said is to be taken 
as an intimation of an opinion that in such 
a case, where there has been a refusal to 
deliver on the ground of lien, the lien need 
not be specially pleaded. This defence 
may, it seems, be raised under a traverse 
that the plaintiff was possessed as of his 
own property. Owen v. Knight, 4 Bing. 
54. 

( X ) B. X. P. 45 ; 2 Show. 161. But if 
A . put a horse to pasture with B. at so 
much per week as long as he remains at 
pasture, and sell him to C., who brings 
trover against 3., the latter cannot, as an 
innkeeper or tailor, detain for the lien. 
Cro. Car. 271 ; B. N. P. 45. 

(y) 2Ro. Ab.92; B.N.P.45. 

( 2 ) Boardman v. Sill, l Camp. 410. 
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refusal on a denial of the right of the plaintiff to the possession of the 
goods (a ) ; and the plaintiff may reply, by evidence showing that the right 
of lien was waived by a special agreement as to the time and mode of pay- 
ment, but not by an agreement merely as to the quantum to be paid (5). 
So he may give any other evidence which explains the refusal. He may 
show that the goods were stolen or lost (c), or taken from his possession 
under an execution (d) ; or, in general, that at the time of the demand he 
had parted with the possession by any means, or under any circumstances 
not amounting to a conversion ( e ) ; or a license from the plaintiff to do the 
act complained of (j^). Thus, if goods be sold $rith the acquiescence of the 
plaintiff himself, under an invalid commission of bankruptcy against the 
plaintiff, no action is maintainable (g). Where goods were sent to the 
defendant by the mistake of the plaintiffs agent, and the defendant being 
ignorant of the plaintiffs interest in the goods, sold part and detained the 
rest, it waa held that he was liable in trover as well for the goods sold as 
for those which remained in his hands ( h ). 

So the defendant may show that the property was delivered under the 
decree of a court of competent jurisdiction (i), for such a delivery is not a 
conversion. 

Proof of a demand and refusal within the space of six years, where the 
previous possession was with the assent of the plaintiff, is sufficient to entitle 
the plaintiff to recover ( k ). 

A re-delivery of the goods is evidence in mitigation of damages, but is no 
bar to the action (Z). As if A, take the horse of B . and ride him, and then 
deliver him to B, ( m ). 

So, he may show that the articles were fixtures, which were not the sub- 
ject of an action of trover (n). 

As the action is founded in tort, it is a good defence to show that the sub- 
ject-matter for which the action was brought was not taken injuriously, but 
with a view to the owner’s benefit, or to prevent mischief, and without any 


(a) The captain of a ship by his bill of 
lading undertook to deliver the goods to a 
person appointed by the vendee, and on 
the vendee’s becoming bankrupt, refused 
to deliver the goods to the vendor, alleging 
that he had signed a bill of lading to deliver 
the goods to another; it was held that he 
had dispensed with a tender of the freight, 
and that there was presumptive evidence 
of a conversion. Thompson v. Trail , 6 B, 
Sc 0. 36. 

(b) Chase v. Westmore , 5 M. 8c S. 180. 

(c) 1 Roll. Ab. 6; Lord Ray. 752; 
B. N. P. 44, 5* Ross v. Johnson , 5 Burr. 
2825. 

id) 1 Com. Dig. tit. Trover (E.) 

(«) Ibid, and see Ogle v. Atkinson, 5. 
Taunt. 750. Supra, note (y), and Saxby 
v. Wynne, supra, 1 161 . 

if) A power of attorney to an agent 
authorizing him to receive, compound, and 
discharge debts, does not authorize him to 
negotiate bills received by 1dm, and he is 
guilty of a conversion in doing so. Hogg 
v. Smith, 1 Taunt 347. 

(g) Clarke v. Clarke , 6 Esp. C. 61. 

(5) F eatherstonhaugh v. Johnston , 2 
Moore, 181. 


(i) Hossack v. Mar son, 4 Moor, 361. 

(ft) Wort ley Montague v. Ld. Sand- 
wich, 7 Mod. 99 ; B. N. P. 47. 

(Z) Vin. Ab. Ev.T. b. 119, pi. 4. The 
defendant having converted a lost bank- 
note, pays part of. the proceeds to the 
plaintiff; his acceptance of part is no 
waiver of the tort. Bum v. Norris, 4 Tyr. 
485 ; 2 C. & M. 579. 

m) B. N. P. 46; Danv. 21. • 

n) 3 Atk. 13 ; 1 H. B. 259 ; Str. 1141 ; 

1 P, W. 94. Fenton v. Robart, 2 East, 
88 ; B. N. P. 34 ; Hargr. Co. Litt. 55 ; 6 
East, 604 ; 8 East, 339. Herlakenden*s 
Case, 4 Rep. 64. Vide infra, tit Waste. 
Supra , 1104. In trover for certain goods 
and fixtures, See,, alleging that' the same 
came to the hands of two of several de- 
fendants, and that the said defendants con- 
verted, See,, it was held, 1st, that the said 
defendants, after the verdict, must be 
taken to mean all the defendants ; and 
2dly, that the word fixtures did not ne- 
cessarily mean things affixed to the free- 
hold, and that after the verdict the Court, 
if it could be taken in a sense to support 
the declaration, wonld do so. Sheen v. 
Rickie , 7 Dowl 335; and 5 M. & W. 175. 
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Defence, intention to convert it (o). As that the defendant took the plaintiff’s boat 
general to g 0 over to hi 8 own boat, which was on fire, and under the care of the 

tone* plaintiff, and that as he was passing over the plaintiff’s boat sunk (p) ; or 

that ns master of a ship he threw the goods overboard from necessity, to 
prevent the ship from sinking ( q ). 

Under the plea that the plaintiff was not possessed of the goods as of his 
own property, the defendants being assignees of a bankrupt, may bIiow that 
at the time of the bankruptcy the goods were in the order and disposition 
of the bankrupt (r). 

So the defendant, to limit^the damages to the ‘plaintiff’s own share, may 
show that the plaintiff was a tenant in common with others (s). If the 
action be brought by the rightful executor against an executor de son tort , 
the latter may show, in diminution of damages, that he has paid debts 
of the deceased, and such payments are to be recouped in damages (f); 
but payments, though to the full value, afford, it seems, no bar to the 
action (w). 

The defendant cannot show, in mitigation of damages under the plea of 
the general issue, that the goods belonged to a third person ( v ). Although a 
conversion cannot be purged, the defendant may prove a re-delivery in 
mitigation of damages (w). 

It is no defence, that the defendant being a servant did the act under 
authority from his master (a-), or for his master’s benefit (y), if the latter had 
no authority, although the act was apparently legal (z). So the sheriff is 
liable in trover for seizing the goods of a bankrupt, although he 1ms levied 
the money and paid it over before the commission, and although he had no 
notice of the bankruptcy (a). 

Judgment. A judgment In trover for a permanent conversion changes the property (b ) ; 


(o) Per Ld. Ellenborough, in Brake v. 
Shorter , 4 Esp. C. 1(35. 

(p) Ibid. 

(y) Bird v. Ast cocky 2 Bulat. 280. 

(r) Isaacs v. Belcher , 8 C. & P. 714. 
The evidence is not admissible under the 
general issue, for the assignees have no 
property under the Act, but only a power 
of sale; the sheriff, under the plea that 
the goods were not the property of the 
supposed debtor, in an action for a false 
return to a Ji.fa. may show that the goods 
have vested by relation in the assignees 
0f such debtor, he having become a bank- 
rupt. Wright v. hammer, 3 M. & W. 
44. 

(*) 2 Lov. 113; 4 East, 121; 5 East, 
420. 

(#) B. N. P. 48. Whitehall v. Squire , 
Cnrth.104; 4 East, 447. 

(w) 4 East, 441 ; contra , B. N. P. 48 ; 
citing Cartli. 104, which does not support 
the position. 

(r) Finch v. Black , 7 C. &. P. 478. 

(to) Countess of Rutland s Case , 1 

Rol.Ab. 5; and see Moon v. Raphael) 2 
Bing. N.C. 310. 

(or) Stevens v. Elwell, 4 M. & S. 250. 

(y) Perkins v. Smith, l Wile. 328. 

(s) Yet qu. in cases where the servant 
has no reason even for suspecting that the 
property delivered to him by his master is 


not the property of the master. And see 
Saxby v. Wynne , supra , 1101. If a ser- 
vant, in dealing with property delivered to 
him by his master, and without the least 
reason for suspecting wrong, were in ge- 
neral to be identified with the master as to 
the consequences of the act directed by the 
master, would not the same principle ex- 
tend to make a carrier or any other inno- 
cent agent liable for executing an order 
which he believed to be legal t Vide supra 
168. 1162. Coles v. Wright, 1 Taunt. 
41)8. 

(a) Potter, Assignee , v. Starkie, Ex. 
Mich. Term 1807; cited 4 M. & S. 260. 
Supra , 1164, and tit Bankrupt and 
Sheriff. 

(b) B. N. P. 49. Morris v. Robinson, 
3 B. & C. 206. Adams v. Broughton, 2 
Str. 1078. Judgment for the plaintiff in 
replevin in the detinet for damages has the 
same effect. Moor v. Watts, 1 Ld. Ray, 
614. So, as it seems, the defendant may 
show that the plaintiff brought an action 
against J, S. for the same goods, and 
had execution. Where a demand is of 
a thing certain, as on a bond, a recovery 
and execution against one is no bar 
against the other; but where the de- 
mand is for uncertain damages, a recovery 
against one is a bar to recovery against the 
other. B. If. P.49* 
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bat it seems to be competent to the plaintiff in that action, to show that 
the damages were given merely for the temporary conversion, and not a9 
the value of the chattel (c). And where the declaration states. a conversion by 
the husband and wife to their own use, as the wife cannot acquire any pro- 
perty by the conversion, a mere temporary conversion will be intended (d). 

If the value has not been recovered, the judgment will not even bar 
another action of trover (<?). 

As a plaintiff may recover in trover on proof of title without proof of 
possession, it follows that a recovery in trover for lead dug out of a mine, is 
not evidence in an action of ejectment to prove the plaintiff’s possession of 
the mine (f). The real owner of the chattel is in general competent to 
defeat the action by proof of property in himself, for the record will not be 
evidence for him in any other action (g). 
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The rules of jurisprudence which determine the liability of private indi- 
viduals to actions for damages, require some limitation in their application 
to trustees, commissioners, and other agents, who act not for their own 
private advantage, but in execution of some public trust for the public benefit. 
In respect of actions for trespasses, nuisances, and other either direct or 
consequential injuries to property, the general rule seems to be that such 
agents are not liable unless they are either guilty of an excess of authority, 
or some malicious or corrupt exercise of their powers. 

Commissioners were authorized to pave, repair, sink and alter streets, 
and an order was made upon petition, under an optional clause (as it was 
called) to repair, &c. Gravel-lane, in pursuance of which the defendants, 
acting under the authority of the commissioners, raised a footway within 
the street to the height of six feet, and by so doing obstructed the doors and 
windows in the ground-floor of the plaintiff’s houses. It was held that the 
action was maintainable ; and Gould, ,T. observed, u Every man of common 
sense must understand that this Act of Parliament ought to be carried into 
execution without doing such enormous injury to individuals as hath been 
manifestly done to the plaintiff in this case. Whenever a trust is put in 
commissioners by Act of Parliament, if they misdemean themselves in that 
trust, they are answerable criminally in the King’s Bench ; if they aggrieve 
and damnify the subject, as they have done in the present case, they are 
answerable civiliter in damages to the party injured” (ft). In the subse- 
quent case of the Plate Glass Company v. Meredith (i), where the defendants 
under the authority of commissioners under a Paving Act, had injured the 
access to the plaintiff’s premises by raising the carriage road, it was held 
that the defendants were not liable, as the commissioners had not been 
guilty of any excess of authority (k). 


(c) Gil. L. Ev. 265, 2d edit, and in Trials 
per Pais, 224, where it is laid down that if 
a jury give but 8 1, damages for a horse 
whose real value is 15/., a new action 
lies for damages for the horse, where evi- 
dence may be given that the first action 
was only for the conversion, and not for the 
damages for the horse itself. 

(d) Keyworth v. Hill and wife , 3 B. & 
A. 685. 

(e) PerHolroyd, J., in Morris v. JRobin* 
son, 9 B. & C. 206. 

VOL. II. 


(f) B. N. P. 93. Ld, Cullen's Case At 
bar, K. B. 

(g) JVixv. Cutting, 4 Taunt, 18. Ward 
v. Wilkinson , 4 B. & A. 410. Joseph v. 
Adkins, 2 Starkie's C. 76; Thomas v. 
Pear sc, supra, 1033. 

(, h ) Leader v. Moxon , 3 Wils. 461. 

(i) 4 T. It. 794. 

(*) Lord Kenyon, in giving judgment, 
doubted the accuracy of the report from 
Wilson in stating that the Jndg& in that 
case laid any stress on the enormity of 
4 F 
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general Where damage is occasioned by the negligence of the agents of commis- 
principle as sioners appointed to execute a public work for the benefit of the public, the 
a & ents g u ^ty such negligence, and not the commissioners, are liable. 
Thus, where commissioners for lighting and paving the town of Birming- 
ham, employed a surveyor and contractor to perform certain work, and the 
latter dug a deep ditch in a public street, placed a quantity of rubbish near 
it, and left the same without any guard, it was held that the plaintiff, who 
had suffered a severe injury in consequence of the neglect, could not recover 
against the commissioners, and consequently not against their clerks, but 
only from the other defendants, who had been guilty of the negligence (/). 

It has already been seen, that where a public officer contracts on behalf 
of Government on account of the public, he is not personally liable in 
respect of contracts made in his public capacity (m). 

But where commissioners or trustees are appointed to execute a public 
duty, they act as principals, and are liable on orders given for the purpose 
of executing the trust (w) ; for it must be presumed that the goods were 
supplied or the work was performed on the individual credit of those who 
made the order, and not on the funds which they may happen to have at 
their command. * In the case of Horsclcy v. Bell(o ), it was held that com- 
missioners appointed for carrying into execution a navigation at Thirskc , 
who had given orders for the purpose, were personally liable. The con- 
trary was contended, on the ground that they were executing a public trust, 
and that the credit was given to the undertaking itself, and not to the com- 
missioners personally, and that the remedy was consequently in rem ; and 
2dly, that those who had been present at the meetings, and had signed some 
but not all the orders, were liable on those only which they had respectively 


Liability 
on con- 
tracts. 


the damage sustained by the plaintiff. 
Hut the case (4 T. R.) seems to hnve 
been decided mainly on the consideration 
that the statute contained a clause for 
giving compensation to the party grieved. 
Bayley, J., in the case of Boulton v. 
Croicther , 2 B. & C. 708, supra, 747, 
intimated that in the case of Leader v. 
Motion, the commissioners had exceeded 
their authority. See also Jones v. Bird, 
6 B. & A. 837, and supra , tit. Nui- 
sance, 747. 

(1) Hall v. -Smith , 2 Bing. 156 ; see 
also Jones v. Bird , 5 B. & A. 837, where 
the defendants, acting under the direction 
of commissioners of sewers, were held to be 
liable ; but there the defendants themselves 
were found to have been guilty of negli- 
gence in altering sewers running near the 
plaintiff’s house, without proper caution. 
In Mattheicsv. West London Waterworks 
Company , 3 Camp. 403, it appeared that 
the company contracted with pipe-layers 
to lay down pipes for the conveyance of 
water ; that the pipe-layers hired the men 
actually employed to do the work, and that 
those men, in laying pipes, left a quantity 
of rubbish in Tottenham Court-road, with- 
out light or guard, per quod the plaintiff, 
a stage-coachman, was much hurt; and 
Lord Ellenborough held, that the defend- 
ants (an incorporated company) were liable. 
Best, J., in a later case (2 Bing. 167), ob- 
served, that there the company was a cor- 


poration acting for its own benefit. See 
Bush v. Steinman , 1 B. & P. 404 ; Yar- 
borough v. Bank of England , 16 East, 6. 
Where the trustees of a road were directed 
by the Act to place lamps along the road 
if they should thiuk necessary, and to 
make contracts for the clearing of the 
road, to enable them to watch and cleanse 
the same, it was held that they were not 
liable in respect of an accident occasioned 
to an individual crossing the road at night, 
by falling over a heap of scrapings left by 
the side of the road without any lights. 
Harris v. Baker , 4M.&S. 27. Lord El- 
lenborough seems to have been of opinion, 
that having, by the Act, a discretionary 
power as to the lamps, the omission to pro- 
vide them could not be actionable, and that 
though the omission constituted an indict- 
able offence, no action lay; sed quaere. 

(m) Macbea th v. Haldimand, 1 T. R. 172 ; 
Unwin v. WoUeley , 1 T. R. 174. A captain 
of a troop, during bis absence, and whilst 
another officer has the actual command, by 
whom the orders for subsistence are issued, 
and by whom the subsistence money is re- 
ceived from Government, is not liable for 
subsistence furnished to the men, though he 
is entitled to a profit upon it. Myrtle v. 
Beaver , 1 East, 136. 

(«) Horseley v. Bell, 1 Brown’s C. C. 
101 ; Amb. 770 (cited in Eaton v. Bell, 
6 B. & A. 84). *■ 

(o) 1 Brown’s C. C. 101 ; Amb. 770. 
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signed. But it was held, 1st, that the commissioners were personally liable ; 
and 2dly, that they were all liable in respect of all the orders ( p ). 

So the trustees of a road are liable in their private capacity to persons 
employed by them in constructing and repairing the road(^). And a 
churchwarden was held to be individually responsible to a person whpm he 
had employed to draw plans of a church, for the inspection of the commis- 
sioners for building new churches under the stat. 58 G. 3, c. 41 (r). 

And where the affairs of a hospital were managed by a committee ap- 
pointed by the subscribers at large, who issued directions for the manage- 
ment, and signed cheques for payment of the tradesmen’s bills, it was held 
that they were personally liable ($). 

If one of two churchwardens alone gives orders for goods supplied for the 
use of the chapel, he is liable, without joining the other warden (t). 

But where the duty of a class of persons consists merely in directing the 
proper agent to execute their order, which agent is by law supplied with 
the means of reimbursing himself for the incident expenses, he alone is 
responsible for the expenses so incurred ; for he, in point of law, is to bo 
regarded as the principal who is required to do the act, and who possesses 
the means of reimbursing himself. Thus, vestrymen who sign a resolution 
ordering (u) the surveyor of highways to defend an indictment against the 
inhabitants of the parish for non-repair of a highway, are not liable for 
the expenses incurred in making such defence, to the attorney employed by 
the surveyor (a-), nor to the surveyor, if he has paid the bill (y). 

Twenty parishioners joined at a vestry meeting in signing an order for 
the repairs of the church, and one of them, a churchwarden, paid the arti- 
ficers ; and though the rate for reimbursing him was quashed ( 2 ), it was held 
that he could not recover for contribution against the rest ; for the implica- 


(p) By Tliurlow, Ld. Ch., assisted by 
Ashurst and Gould, Jsj$ ami Lord Thur- 
low said, “ Who could make a contract on 
the credit of toll which It is in the power of 
the commissioners to waive or not at their 
pleasure? Then upon whose credit must 
the contract be? certainly on that of the 
commissioners who act ; it is their fault if 
they enter into contracts when they have 
not money to answer them ; they have made 
themselves liable by tjieir own acts.” 80 
where an Inclosure Act empowered commis- 
sioners to make a rate to defray the ex- 
pense of passing and executing the Act, 
and enacted, that persons advancing money 
shonld be paid out of the first money raised 
by the commissioners, and they, before any 
rate made, drew drafts on bankers directing 
them to pay the sum therein mentioned on 
account of the public drainage, and to place 
them to their account, ft was held that they 
were personally responsible. Eason v. 
Belly 5 B. & A. 34. Note, Abbott, L.C.J., 
said, that the question was properly sub- 
mitted to the juiy to decide whether credit 
was given to the defendants personally 
or to the fund which they had power to 
raise. 

(q) Higgins ▼. Livingston, cited 3 Bing. 
481 ; on an appeal from Scotland to the 
House of Lords. A trustee of tolls of a 
river navigation was held to be liable to 


pay the salaries of clerks to the commis- 
sioners, which by the statute were payable 
by the proprietors of the tolls, although he 
held in trust to pay creditors and discharge 
incumbrances, and although there was a lo- 
goi estate outstanding in a trustee to secure 
certain annuities granted by the owner. 
Tibbitts v. Yorke , 5 B. & Ad. 605. 

(r) Cor. Abbott, L. C. J., Staff. Summ. 
Ass. 1825, cited 3 Bing. 481. 

(*) Burls v. Smith , 7 Bing. 705. And 
see Cullen v. Duke of Queensberry , 1 Br. 
Ch. C. 101. 

(t) Shaw v. Heslop, 4 D. & M. 241 ; on 
issue on a plea in abatement ; and the Court 
would not grant a new trial on the ground 
of surprise. 

( u ) Under the st. 13 G. 3, c. 78, s. 56. 

( x ) Sprott v. Powell, 3 Bing. 478. The 
plaintiff was also vestry clerk, and bad de- 
livered his bill in the first instance to the 
succeeding surveyor, who had refused to 
pay it. It was the duty of the plaintiff to 
have presented his bill yearly (the case 
was depending three years), that the parish 
might have determined from time to time 
whether they would sustain the expense of 
further proceedings, and that every inhabi- 
tant might be assessed in due proportion. 

(y) lb. 485. 

( 2 ) In the archdeacon’s court. 

4 r 2 
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Liability on tjon which would in general arise from the giving of ordets is repelled by 
contracts. t j |e circumstances of the case (a). It could not be presumed that the inha- 
bitants met in vestry meant to make themselves personally responsible (b) 
for the repairs of the church, the effect of which would be to impose the 
same burthen on one who had but 61. a year, with one who had a thousand ; 
the presumption is that it was intended that the expense should be defrayed 
by the churchwardens, who might have been repaid by making a valid 
rate. 

Where provision is made for suing trustees or commissioners in the name 
of their clerk or treasurer, the action is not maintainable against such clerk 
or treasurer unless it could have been maintained against the whole body, 
for the clerk or treasurer is merely substituted for the whole body. An 
action will not lie against a treasurer under a Turnpike Act, for the act of 
five of the trustees, although they formed a quorum (c). 

Actions Where five or more trustees were authorized to make turnpikes with suit- 

able outbuildings and conveniences, a contract having been made between 
one on behalf of the rest, with the owner of land adjoining a tollhouse, by 
which the latter contracted to sink a well for their benefit, the expense to be 
borne equally, it was held that, the contract was binding, and that an action 
was maintainable in the name of the clerk to recover a moiety of the expense 
of sinking the well (d). 

An Act of Parliament directs, that actions for rates shall be brought in 
the name of the treasurer to commissioners for paving, &c.: an order is 
made for bringing an action whilst A. is treasurer; but before the action is 
brought, J 9. becomes treasurer: held, that B. might bring the action (e). 
Trustees, under u local Act served the plaintiff with notice of complaint 

(a) Lanchester v. Frvwer, 2 Bing. 301 . the partners for the time being, in propor- 
\b) See Lanchester v. Tricker , 1 Bing. tion to their shares, and to sue for the same 
202. by action of dcl&or otherwise ; held that 

(r) J Everett v. Conchy 7 Taunt. 1 . The the company might sue a shareholder iu the 

st. 3 G. 4, e. 120, s. 74, which enables a name of the secretary for his proportion of 

plaintiff to sue a defendant as clerk to the the debts of the company, although in- 

trustees of a turnpike road, does not au- curred before the passing of the second 

thorlzc execution against the person or Act, and that it was no objection that the 

property of the defendant; for the only company had directed the payment of such 

provision for reimbursement is a reimburse- debts by instalments. Lawrence v. Wynn , 

inent of all the costs, charges nnd expenses 6 M. & W. 355. 

which he has been put to by reason of (e) Curtis v. Kent Waterworks Com - 
being made defendant, nothing being said pony, 7 B. & C. 314. The Act requiring a 

as to the debt or damages recovered. personal demand to be made, or notice in 

Wormwell v. Hailstone , 0 Bing. 668. writing to he served, before action brought : 

And see the observations of Parke, J. 4 held, that a demand made at a meeting 

B. & Ad. 464. By the st. 7 & 8 G. 4, c. duly convened was sufficient ; and per 

24, s. 3, the personal responsibility of the Littledale, J., a demand fixed on the pre- 
trustees is taken away unless where they raises charged under the rate was sufficient, 

have, in the contract or security, by ex- lb. The defendant in an action for a rate 

press words made themselves personally under the Act, cannot object that the pro- 

liable. perty rated is not sufficiently described in 

(d) Newman v. Fletcher , 1 I). & R. the Act, that being ground of appeal to the 

202. An original local Act enabled a quarter sessions. Where the Act provided 

mining company to extend their capital that the action should nt>t abate by the 

and works to a certain amount, and enabled " change of treasurers, but that the one for 

them to sue and be sued in the name of their the time being should always be plaintiff 

secretary; and sec. II provided that if or defendant; held that an action might 

they increased it beyond that sum, the pri- be maintained in the name 6f any new 

vilege of so doing should be void, by a sub- treasurer in respect of any cause of action 

sequent Act they were enabled to extend prior to the change of any trustees or trea- 

the capital, and sec. 11 of the former surer. Whitmore v. Wilkes, 1 M. & M. 

Act was repealed ; it also empowered the 214. 
company to apportion their debts amongst 
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having been made to them that he kept a brothel, and requiring him to abate 
at. A notice by the plaintiff that unless they disclosed the name of their 
infonnant proceedings would be taken against them, is not sufficient as a 
notice of action under the Act^). 

Trustees having illegally mortgaged tollhouses, are not estopped from 
bringing ejectment (g). 

Where the defendant agreed with the trustees of a road to pay rent of 
tolls hired by him, to the treasurer of the trustees, it was held that this 
amounted to no more than an agreement to pay the rent to the treasurer as 
the agent of the trustees, and that the treasurer could not maintain an 
action on the agreement (A). 

Trustees having covenanted on the marriage of P. to permit P. to receive 
dividends of bank-stock vested in their names, after the bankruptcy of P. 
executed a power of attorney authorizing a third person to receive the divi- 
dends ; that third person having received the dividends, it was held that 
an action was maintainable by the assignees of P. to recover the amount of 
such dividends ( i ). 

As to the appointment of a trustee of a turnpike road, see 3 G. 4, c. 120, 
s. 134. As to notice of action, sec ib. s. 143. 


UNLAWFUL ASSEMBLY. 

Many of the observations which have been already made with respect to 
an indictment for a conspiracy, apply to the evidence on an indictment for 
an unlawful assembly (A). • The evidence consists in proof of an assembly 
by the defendants, and of the unlawful manner in which it was conducted, 
or of the illegal intent with which they met, as charged in the indictment. 

An assembly of great numbers of persons which, from its general ap- 
pearance and accompanying circumstances, is calculated to excite terror, 
alarm and consternation, is generally criminal and unlawful (l ) ; and all per- 
sons who go there for purposes of that kind, and disregarding its probable 
effect, and the alarm and consternation which are likely to ensue, and all 
who give countenance and support to it, are criminal parties (wi). And 
hence, evidence is admissible on the one hand. to show that great alarm and 
apprehension has been excited by the meeting, and of the information given 
to the civil authorities, and of the measures taken in consequence (w). 


(/) Norris v. Smith, 2 P. & D. 353. 

(g) Mytton v. Gilbert y 2 T. R.169. The 
mortgage was illegal, lie Act declaring 
that there should be no priority among 
creditors. But a mortgagee to whom tolls, 
&c. are mortgaged in proportion to the sum 
advanced, &c. .may recover in ejectment 
notwithstanding such a clause. Doe v. 
Booth, 2 B. & P. 219. Where the Act 
provided that the action should not abate 
by the change of. treasurers, but that the 
one for the time being should always be 
plaintiff or defendant, held that an action 
might be maintained in the name of any 
new treasurer, in respect of any cause of 
action prior to the change of any trustees 
or treasurer. Ib. As to evidence of dis- 
posal df property by, under the terms of 
a will, ace Doe v. Tatchell, 3 B. & Ad. 676. 

(A) Piggott v. Thompson , 3 B. & P. 


(t) Allen v. Impett , 2 Moore, 240. 

(ft) Supra, 324. All parties present at 
a prize-fight, being clearly an illegal assem- 
bly, and breach of the peace, are equally 
guilty as principals. R. v. Perkins and 
others , 4 C. & P. 637. The merely meet- 
ing for an unlawful purpose, but separating 
without executing that purpose, consti- 
tutes an unlawful assembly, but if they 
meet tumultuously for such purpose, and 
execute it with violence, it is a riot. ( Per 
Patteson, J.) R. v. Dirt, 6 C. & P. 154. 

(1) Per Bailey, J. in R. v. Hunt and 
others , York Spring Ass. 1820; and per 
Holroyd, J. in Redford v. Birley , Lan- 
caster Spring Assizes, 1822; 3 Starkie’sC. 
70. 

( rn ) Per Holroyd, J. Ibid. 

(«) Per Holroyd, J. in Bedford v. Bir- 
ley, 3 Sturkie’s C. 76. 

4 F 3 
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Proof of The proximate evidence to prove the intent consists in proof of the acts 
latent. an d conduct of the parties, when met their resolutions, speeches and decla- 
rations on that occasion ; and of the banners, devices and inscriptions then 
exhibited. It has been held that parol evidence of such inscriptions and 
devices displayed on banners at the meeting is admissible, without producing 
the banners themselves (o). 

Tn the next place, evidence is also admissible of acts done, resolutions 
carried, and declarations made in furtherance of the illegal purpose, although 
at other times and in other places, provided they be connected by proximity 
of time and place, identity of persons, or other evidence, with the meeting 
in question, and tend to illustrate and explain its meaning and object. 

Thus, the declarations and demeanour of those who were on their way to 
attend the meeting is evidence to show their object (p). So where the 
question was with what intention a great number of persons assembled to 
drill, it was held that not only declarations made by those assembled and in 
the act of drilling, but also declarations made by others who were proceed- 
ing to the place, and solicitations to others to accompany them, declaring 
their object, were also admissible for that purpose (q). 

And where it was proved that large bodies of men had come to the meet- 
ing from a distance, inarching in regular military order, in order to show 
the nature and character of the meeting, evidence was admitted that within 
two days of the meeting considerable numbers were seen drilling and train- 
ing before daybreak, at a place from which one of these bodies bad come 
to the meeting, and that on their discovering the persons who saw them they 
ill-treated them, and forced one of them to take an oath never to be a King’s 
man again (r), As also, that on passing the house of the person so ill- 
treated, in their way to the meeting, they expressed their disapprobation 
of* iiis conduct by hissing (s). 

So, upon the trial of A . B, and others for an unlawful meeting for the pur- 
pose of exciting sedition, it was held that resolutions passed at a former 
meeting where A. B. had presided a short time before at a distant place, 
were admissible to show the intention of A. B, in assembling and attending 
the meeting in question (J); and for. this purpose it was also held that a 
copy of the resolutions delivered by A, B. to the witness at the time of the 
former meeting, as the resolutions then intended to be proposed, and which 
corresponded with those which the witness then heard read from a written 
paper, were evidence, without producing the original ( u ). 


USE AND OCCUPATION. 


St. 11 G.2, 
c. 19, s. 14. 


An action for use and occupation is either in debt or assumpsit, j Debt 
lies for use and occupation generally at common law, without setting forth 
the particulars of the demise (x), or the place where the premises lie {y), 


( 0 ) B, v. Bunt, 3 B. & A. 006. 

(p) Bedford v. Birley, cor. Holroyd, J. 
Lancaster Spring Assizes, 1822. 

(?) Ibid. See also Burdett v. Column, 
14 East, 188. 

(0 B. v. Hunt and others, 3 B. & A. 
SCO. 

(#) Ibid. Bedford v. Birley, cot, Hol- 
royd, J. Lancaster Spring Assizes, 1822 : 
3 Starkie’* C. 76. 

(0 Bunt and others, 3 B. & A. 

Kfifi 9 


<u) Ibid. 

(a?) Williams v. Wingate , 6 T. R. 62. 
Davis v. Edwards, 3 M. & S. 380. It was 
held that an action of assumpsit was not 
maintainable at common law to recover 
rent reserved on a parol demise. Roll. Ab. 
(O.) pi. 1 . Butt v. Bead, Cro. Car. 343. 
Although it was maintainable on a promise 
to pay a sum of money for the use of the 
premises. Johnson v. May, 3 # Lev. 160; 
Dartnal v. Morgan , Cro. J. 598. 

(y) King v. Fraser, Q East, 348. 
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and the action is not local (z). The action of assumpsit for use and occu- gt. liG.t, 
pation depends on the statute 11 Geo. 2, c. 19, s. 14, which enacts that c. 19, s. 14. 
where the agreement is not by deed the landlord (a) may recover a reason- 
able satisfaction for lands, tenements, or hereditaments ( b ) occupied by the 
defendant, in an action on the case, for the use and occupation of what was 
so held and enjoyed ; and that if it shall appear that there was a parol 
demise, or an agreement not being by deed (c), wherever a certain rent 
was reserved, the plaintiff shall not therefore be nonsuited, but shall make 
use thereof as evidence of the quantum of the damages to be recovered. 

The plaintiff must prove, 1st. An occupation by the defendant; 2dly. Proof of 
That it was by permission of the plaintiff; 3dly. The value. First, the occupation* 
occupation of the premises. If an actual occupation be proved, its con- 
tinuance will be presumed ( d ). — Proof of an actual occupation is not essen- 
tial. Where the defendant, under an agreement to take the premises for a 
term, put up a board in order to underlet them, it was held to be an asser- 
tion of the Tight of possession, and sufficient evidence of occupation ( e ). 

Where a house and premises are demised by a written agreement, rent 
is recoverable (/), although it has accrued after the bouse has been 
burnt down, and the defendant has ceased to occupy the premises (g). 

(z) Egler v. Marsden , 5 Taunt. 25. the defendant had agreed to take the pre- 

(а) Debt for use and occupation may be mises from a future day. And in J ones v. 

maintained by a corporation aggregate. Reynolds , 7 C. & P. 335, the defendant 
Dean and Chapter of Rochester v.Pierse, having by writing not under seal taken a 

1 Camp. 466 ; 3 P. W. 423. And se/nhle, down for the purpose of digging upon it, 
assumjmt would also lie. See 1 Roll. R. 82; it was held that the mere digging of holes 

2 Lev. 174 ; 1 Vent. 298 ; 16 East, 6. in order to ascertain what sort of bargain 

(б) A. agrees to take a lease of iron he was about to make, the holes being im- 

ore at D. for a term at a certain rent. B. mediately afterwards filled up, was not 

agrees to grant such lease; this consti- necessarily a taking possession ; but it was 
tiitcs a hereditament within the statute, held tliut if he had once taken possession 

and is not a mere licence. Jones v. Rey- he would be liable to the end of the 

nolds, 4 Ad. & Ell. 805. tenancy, whether he got the minerals or 

(c) But the plaintiff may recover not- not. So notwithstanding a parol licence 
withstanding an agreement by deed, pro- to quit; infra, 1182. 

vided it contain no words of present de~ (f ) By an agreement for a future lease 
mise. Elliott v. Rogers , 4 Esp. 59 ; Ba- the term was to begin at once, and it was 

nister v. U shorn, Peake’s L. E. 254. As also stipulated that until the lease was 

to the cases where an instrument is consi- executed, the parties were to stand in the 

dered to amount to a present demise, vide same relation as if it had been, and there 

infra , 1177, and supra, tit. Stamp. The were also covenants inconsistent with a 

statute gives no remedy where the action tenancy for a year ; held that the instru- 

could not before the statute have been ment was to be taken to operate as a lease 

maintained on the demise. Hall v. Bur- and the party as holding, and that, as long 

gess, 5 B. & C. 332 ; infra, Smith v. Ra- as the term continued, he was liable to be 

leigh, 3 Camp. C. 513. sued in an action for use and occupy 

(d) Harland v. Bromly, 1 Starkie’s C. tion, although not actually in occupation. 

455 ; Ward v. Mason, 9 Price, 291. Pinero v. Judson , 6 Bing. 206. And see 

(e) Sullivan v. Jones , 3 C. & P. 579. Poole v Bentley, 12 East, 168 ; and 

Under an agreement “to become tenant Barry v. Nugent , 5 T. It. 166, n. A 

by occupying,” the lessor cannot recover, party who, pending an executory contract 

the premises being in a state unfit for oc- for a lease, takes attornments from tenants 

cupation by a family of the defendant’s in possession, and places himself, without 

' condition. Salisbury v. Marshal, 4 C. & P. authority, in the place of the original lessor,. 

166. It has been said, that payment of a and receives rent from them, is liable to an 

poor rate assessed on the occupier of the action for use and occupation, or for money 

premises is not evidence of occupation, had and received. Neale v. Sweeny, 2 

Hex v. Bristow, Woodfall, Landlord and Tyr. 464. 

Tenant, 194; sed queer e . A mere agreement (g) Baker v. Holtpzaffol , 4 Taunt. 46. 

to take furnished lodgings, without some Where the defendant was tenant from year 

evidence of possession, is not sufficient, to year of part of premises which were 

Edge v. Strafford, 1 C. & J. 391. So in destroyed by fire accidentally occurring in 

Woolley v. Watkins , 9 C. & P. 610, where the middle of the quarter, held that the 

4 f 4 
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Where the agreement for a demise of premises was in these terms, “ to 
become tenant by. occupying,” held a sufficient answer to show that they 
were in such a state as that no family of such condition could be reason- 
ably expected to occupy them (A). Rent is recoverable in this action 
after an actual desertion of the premises by the defendant, provided the 
contract still remain in force (i). But where a landlord accepted the key 
in the middle of a quarter under a parol agreement that all rent should 
cease, and occupied the premises himself from that time, it was held that 
he could not afterwards recover for use and occupation subsequent to the 
time of accepting the key ( k ). 

An occupation by a lessee is an occupation by the lessor. Hence, if A. 
let premises to B ,, and B. let them to C., who occupies them, this is an 
occupation by B, (/), of which his receiving rent is evidence (m) ; but a 
sub-lessee is not liable in respect of an antecedent occupation by the mesne 
lessor (w). Where, therefore, the assignees of a bankrupt take possession 
in the middle of a year, they are not liable in respect of the previous 
occupation by the bankrupt (o) ; nor is the bankrupt liable in this action in 
respect of the occupation and possession by his assignees. 


defendunt continued liable for rent until 
the tenancy was duly put an end to, and 
that the plaintiff might recover the rent 
in an action for use and occupation, the 
act of non-repairing by the landlord not 
(imouuting to an eviction. Izon v. Gor- 
ton, 5 liing. N. C. 501. Secus where the 
premises, through the landlord’s default in 
not repairing, cannot safely be inhabited. 
Edwards v. Etherington , 1 R. & M. C. 
268. 

(h) Salisbury v. Marshal , 4 C. & P. 65. 
The defendant being under an agreement 
for letting the premises to him for a term, 
put up a board in order to underlet ; held 
that it was an assertion of the right of 
possession, and sufficient evidence of use 
and occupation. Sullivan v. Jones , 3 C. 
& P. 570. 

(i) Vide supra , 475. Whitehead v. 
Clifford, 5 Taunt. 519. Conolly v. Bax- 
ter, 2 Starkic’s C. 527. Phiero v. Judson , 
6 Bing. 206. And it lies on the tenant to 
show a determination of the tenancy; infra, 
1181. A tenant occupied lodgings in Lon- 
don for three quarters of a year, and then 
quitted, having paid half a year’s rent at 
the end of the first half year, and tendered 
one quarter’s rent on quoting, which was 
refused, and paid another half year’s rent 
at the end of the year; a contract for a 
second year’s tenancy is not to be pre- 
sumed. Wilson v. Abbott, 3 B. & C. 88. 
Secus had he continued in possession after 
the commencement of the second year. A 
yearly tenant, paying rent half-yearly, on 
the expiration of his year sent the key to 
his landlord’s agent, who at first refused to 
take possession, but before the end of the 
next half year let the premises ; held, that 
as no rent would be due from the former 
tenant until the expiration of the half year, 
and if the action had been brought on the 
demise, the defendant might have pleaded 


the eviction as a bar, the action for use 
and occupation could not be. maintained; 
the 11 Geo. 2 giving landlords that action 
only to avoid the difficulties of suing upon 
a demise, but not that the new action 
should be maintainable where the former 
was not. Hall v. Burgess , 5 B. & C. 332 ; 
8 D. & R. 67. And see Walls v. Atcheson, 
3 Bing. 462 ; Grimman v. Legge, 8 B. & C. 
324. 

(k) Whitehead v . Clifford, 5 Taunt. 51 8. 
The notice of quitting not having been de- 
livered to the plaintiff himself, he after- 
wards took the key and put up a bill in 
the window, upon an understanding that it 
was to be for the benefit of whoever might 
be entitled according as the demise might 
be held as under a lease, or only from year 
to year ; held, that it was for the jury to 
say whether the key was accepted or not 
upon those terms, and if so, it was no 
answer to the action. Wilson v. Chis- 
holm, 4 C. & P. 476. The tenant paid the 
rent for two years after the payment of 
land-tax, without claiming it to be de- 
ducted ; held, that he could not recover it 
back as money paid, without proof of an 
express agreement that it was to be paid 
by the landlord. A broker distraining for 
the rent, and deducting the land-tax, can- 
not be held to allow it, but from want of 
knowledge, to consent only to receive the 
money without it. Saunderson v. Han- 
son, 3 C. & P. 314. 

(l) Bull v. Sibbs, 8 T. R. 327. And 
see Conolly v. Baxter , 2 Starkie’s C. 527 ; 
Dingley v. Angrove, 2 Smith, 18. 

(m) Neal v. Swind , 2 G. & J. 377. 

(n) Naish v. Tatlock, 2 E. B. 319. See 
Gibson v. Courtkope, 1 D. & R. 205. 

(o) Naish v. Tatlock, 2 H. B.319. But 
the bankrupt would be liable for the whole 
under his agreement or covenant to pay 
rent, although the assignees had- occupied 
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Where a woman before her marriage held as tenant from' year to year. Proof of 
the rent being payable half-yearly, it was held that an action was not main- occu P tttion * 
tainable against the husband alone in respect of rent which had accrued at 
the end of the half year during which the marriage took place (p), for he 
was not the occupier in the interval between the commencement of the 
half-year and the marriage ; and the action is given in respect of the 
occupation, and the remedy is not co-extensive with the action of debt for 
rent. 

An entry by one of two executors of a tenant for years does not enure as 
the entry of both, so as to make them both liable for use and occupation ( q ). 

An executor of a tenant from year to year, holding on paying rent, holds 
on the terms of the former tenancy, and is personally liable (r). 

Although the situation of the premises need not be stated, a variance in 
the description would be fatal (s). As in the name of the parish where the 
premises are described to be situate ( t ). 

2dly. The statute contemplates the relation of landlord and tenant, and Plaintiff’s 
therefore it seems that a stranger cannot try his title in this form of ac- P erini8Bxon - 
tion (w). The plaintiff must therefore prove an occupation by his permission 
of the premises by the defendant. This may be proved directly by the pro- 
duction and proof of a written agreement (x), if any has been entered into, 
in the usual way, by the evidence of the attesting witness, if there was one, 
or if not, by proof of the signature of the defendant. An agreement is 
evidence, although it contain no terms of present demise (y). If the 
instrument be merely a prospective agreement for a lease, it must be 
stamped as an agreement ; and if the agreement contain words of present 
demise, it must be stamped as a lease ( 5 ). If there be no written agree- 


durlng part of the time, for the contract is 
not discharged by the certificate. Boot v. 
Wilson, 8 East, 311. And now see the 
stat. 6 G. 4, 0 . If?, s. 75 ; supra , 188 ; 4 
T. R. 04. The Insolvent Act, 7 G. 4, c. 57, 
contains a similar clause. 

(p) Richardson v. Hall , 3 Moore, 207 ; 
1 B. & B. 52. A. having contracted for 
the lease of a house, permits a mistress to 
occupy it. It is afterwards agreed that she 
shall take up bills which he has accepted 
in part payment of the purchase-money, 
and that the lease shall he assigned to her ; 
she remain® in possession, and does not 
take up the bills, and marries the defen- 
dant, who occupies the house. A. cannot, 
without any communication upon the sub- 
ject of rent, maintain an action for use and 
occupation against the husband. Keating 
v. Bulkly , 2 Starkie’s C. 419. 

( q ) Nation v. Tozer , 1 C. M. & R. 
170. 4 Tyr. 581, S. C. 

(r) Buckworth v. Simpson , 1 C. M. & R. 
834. 

(*) Wilson v. Clark, 1 Esp. C. 273 ; 
King v. Frazer , 8 E. 348 j Poolv. Court , 
4 Taunt. 700 ; 13 East, 9 ; Quest v. Cau- 
mont, 3 Gamp. 285. But see Kirkland v. 
Pounsett , infra, note (t). And Vol. I. 
tit. Variance. 

(0 It is sufficient to describe the 
parish by the name by which it is ordina- 
rily known, unless it appear that some am- 
biguity is occasioned by such description. 


See Kirkland v. Pounsett, 1 Taunt. 570; 
Taylor v. Williams, 3 Bing. 449 ; Good- 
title v. Walter , 4 Taunt. 072 ; Taylor v. 
Hootnan, 1 Moore, 101 ; and Vol. I. tit 
Variance. 

(?/) Morgan v. Ambrose, cor. Wilm. J. 
Monmouth Sum. Ass. 1750; Peake’s Ev. 
255, 5th edit. And see Lord Mansfield’s 
observations in Powell v. Milbank, 7 T. R. 
401. 

(a?) Supra, 55. 

(y) Elliott v. Rogers, 4 Esp. C. 50. An 
agreement by A. to let, and B. to take, 
for the whole remaining term of the lease 
at a yearly rent, payable quarterly, the 
first payment for the half quarter at the 
then next Christmas, B. agreeing to in- 
sure, the lease and counterpart, to be pre- 
pared at the expense of B., and to contain 
all the clauses, covenants, See. which A. 
entered into in the lease to him, amounts 
to a legal demise, with a right to imme- 
diate possession and not to a mere agree- 
ment for a lease. Doe d. Pearson v. Ries, 
8 Bing. 179. 

(z) Where the words are sufficient to ex- 
plain the intent of the parties, that the one 
shall divest himself of the possession, and 
the other come into it for a determinate 
time, such words will in construction of 
law amount to a lease for years. Bac. Ab. 
Lease (K.) If the instrument be so far 
prospective in its operation as to express 
the intention of the parties as to the terms 
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ment, oral evidence of the terms is admissible ; hut if it appear that there 
is a written agreement between the parties on the subjeet, oral evidence is 
inadmissible; and if the agreement be not produced, or cannot be read 
in evidence for want of a stamp, the plaintiff will be nonsuited (a). 

If there be no direct proof of the occupation by the plaintiff's permission, 
the plaintiff may resort to presumptive evidence of the fact ; as, by proof 
of an admission on the part of the defendant of the payment of former rent 
by the defendant in respect of the same premises ; and for this purpose 
notice should be given to the defendant to produce his receipts for such for- 
mer rent, if any have been given ; or the plaintiff may show that the defen- 


of a future lease, it is an agreement only, 
although it contain a contract for present 
possession, unless it also provide as to the 
terms of such possession in the interval, or 
contain actual words of present demise, for 
then it evidently operates as an agreement 
in respect of the future lease, but as a lease 
quousque. Thus, an agreement to demise 
and let copyhold premises to C. on the 
death of B. with a covenant to procure a 
license from the lord to let the premises, 
operates as an agreement only, and not as 
an absolute demise. Doe d. Coore v. Clare , 
2 T. tt. 739. So where the instrument set 
forth the conditions of a future lease of 
lands and rent, and of the times of entry, 
und it was agreed that a lease should be 
executed on those conditions with the usual 
covenants. Tempest v. Bawling , 1 3 East, 
18. So where the terms were that the 
lessee should take possession immediately, 
uiul that a lease should be executed in 
future. Goodtitle d. Estwick v. Way , 1 
T. K. 735. Where A. agreed to let her 
house to II. during her life, supposing it to 
he occupied by B. or by a tenant agreeable 
to A., and it was provided that a clause 
was to be added in the lease to give A .’s 
son an. option to possess the house when of 
age; it was held that the latter clause 
showed that it was merely an agreement 
for a lease. Doe d. Brownfield, v. Smith , 
6 East, 530. Otherwise where the contract 
is for present possession, with a provision 
as to the terms quousque . As where the 
landlord agreed to let, and upon demand to 
execute to the tenant a lease of a farm, and 
the tenant agreed to take, and upon demand 
to execute a counterpart of the lease of the 
said farm, on a day specified, containing 
the usual covenants, &c. and the agreement 
was to bind until the lease was made, it 
was held that the contract amounted to a 
lease, and that the provision as to a future 
lease was but for better security. Doe d. 
Walker v. Groves, 15 East, 244. So, where 
one agreed to let, and the other to take, 
land for sixty-one years at a certain rent, 
for building, and the tenant agreed to lay 
out 2,000 l. within four years in building 
five or more houses, and when five or more 
houses were covered in the landlord agreed 
to grant a lease or leases, &c., hut this 
agreement was to he considered as binding 
till one fully prepared could be produced ; 


it was held to operate as a lease. Poole v. 
Bently, 12 East, 168. See Sturgeon v. 
Painter , Noy, 128. So, where the instru- 
ment contains actual words of present de- 
mise, as “ be it remembered, that J. B . 
hath let, and by these presents doth de- 
mise, See.* 9 although the instrument con- 
tained a further covenant for a future lease, 
5 T. R. 105, n. And Bee Fenny d. Eastham 
v. Child , 2 M. & S. 255. And words in an 
agreement that A. shall hold and enjoy, kc. 
if not accompanied by restraining words, 
operate as words of present demise. Other- 
wise, if the intention of the parties to exe- 
cute a future lease can be collected from 
the subsequent words. Doe d. Jackson v. 
A shburner, 5 T. R. 163. Where the terms 
are doubtful the effect must depend upon 
the intention of the parties, as collected 
from the whole instrument. Ibid. And see 
Morgan d. Dowding v. Bissell, 3 Taunt. 
65. Dunk v. Hunter , 5 B. & A. 322. A . 
agrees to take and hire of B. premises at a 
yearly rent, no time being mentioned for 
the commencement or determination of the 
interest, A. agreeing to take goods at a va- 
luation ; this ( semble ) is not a lease, for it 
contains no words binding on the demising 
party. Clayton v. Burtenshaw , 5 B. & C. 
41 . A lease containing a stipulation to 
take stock at a valuation, a lease stamp is 
not sufficient, for the agreement is not ac- 
cessory to the subject of the demise. Ib. 
See further Hope v. Booth , 1 B. & Ad. 
498. App. ii. 835. 

(a) Brewer v. Palmer , 3 Esp. C. 213 ; 
Hodges v. Drakeford , 1 N. R. 270 ; B. v. 
St. Paul , Bedford, 6 T. R. 452 ; Bams - 
bottom v. Hartley , 2 M. & S. 445 ; B . v. 
Padstow, 4 B. & Ad. 208. Supra , tit. 
Assumpsit— Parol Evidence. In or- 
der to exclude parol evidence, it is not suf- 
ficient to show merely that there is some 
written agreement relative to the holding, 
unless it appears to have been entered into 
between the parties as landlord and tenant, 
and to have l>een in force at the time to 
which the parol evidence applies. Doe v. 
Morris, 12 East, 237. Although the con- 
tinuing to hold according to the terms of 
an expired lease may be presumed, the 
lease itself must be produced properly 
stamped. Wallis v. Broadbent, 4 Ad. 6c 
Ell. 877. 
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dant, on a distress being made for former rent, paid tbe demand ; and for plaintiff’s 
this purpose the notice of distress should be proved, and notice should be permission, 
given to the defendant to produce it as well as the receipt ( b ). 

Proof that the defendant, on an ejectment being brought without pre- 
vious notice to quit, produced in his defence a letter from the plaintiff, treat- 
ing him as tenant, and claiming rent, is conclusive evidence of the tenancy(e). 

So the permission to occupy may be an inference of law founded on the 
legal title ( d ). Thus, the grantee of an annuity, after recovering in eject- 
ment against a tenant in possession under a demise from year to year, may 
maintain an action for use and occupation against him, in respect of all the 
rent in his hands at the time of notice to pay the rent to the grantee, and 
which has accrued from that time down to the time of the demise in the 
ejectment (e). So trustees may, without attornment, recover in this form of 
action from a tenant who has had notice from the cestui que trust to pay the 
rent to him, before he paid it over to his original landlord, although the 
tenant had no notice that the legal title was in the plaintiffs ( f ). If a land- 
lord let the premises and mortgage them in fee, the mortgagee is entitled, 
after notice, to recover the rent which has accrued since the mortgage ; and 
if he afterwards convey to A,, to whom the landlord has previously conveyed 
the equity of redemption, A, can afterwards recover that part only of the 
rent which became due after his legal estate accrued (g). Where a tres- 
passer has occupied the lands, the plaintiff’ may waive the tort, and recover 
in this action upon an implied contract ( h ). 

Where A. having agreed to sell premises to B., tire latter resold to C., 
who entered into possession, and A ., after refusing to perform his contract, 
got possession from B. by availing himself of a misrepresentation that ii.’s 
suit to enforce the contract had failed, but afterwards conveyed according 
to the contract ; it was held that C, might recover from A. for use and occu- 
pation of the premises (i). 

Evidence of payment of rent by third persons to the plaintiff’, is evidence 
of title, although the defendant does not claim under them ( k ). 

Where the defendant has taken possession under a contract of sale, which 
cannot be completed through a defect in the plaintiff*^ title, the latter can- 
not, it seems, recover as on an implied contract for use and occupation (Z). 

A surviving owner cannot recover for the use and occupation of premises 
upon his own permission and sufferance, where they were demised jointly 
by himself and another owner since deceased (wi). 

(A) Panton v. Jones , 3 Camp. 372. (/) Lumley v. Hodgson , 16 East, 99. 

(c) Townsend, v. Davis , Forrest, 120. (g) Cobb v. Carpenter , 2 Camp. 13, n. ; 

(d) Where the jegal estate of trustees of Lumley v. Hodgson , 16 East, 99. 

a term ceased upon the death of the tenant ( h ) This however lias been doubted. See 

for life, but they supposing their term still Humbly v. Trott, Cowp. 375 ; Foster v. 

alive, continued to receive the rents, and Stevmrt, 3 M. &'S. 199; Bennett v. Franr 

entered into an agreement to reduce the cis , 2 B. & B. 554 ; Birch v. Wright , 

rents ; held, that acting for all who had 1 T. R. 387. 

any interest, the plaintiff, who was but one (i) Hull v. Vaughan , 6 Price, 157. 

of several parties interested, could not treat ( k ) Doe v. Stacey , 6 C. 8t P. 139. 

them as his agents, and maintain the action ( l) Kirtland v. Pounsett, 2 Taunt. 1 45. 

for an occupation in his own name; no Unless, as has been said, the occupation 

tenancy can be implied under a party who has been beneficial. Hearn v. Tomlin , 

has not the legal estate. Morgell v. Paul. Peake, 192. Hall v. Vaughan, 6 Price, 

2 M. & R. 303. K 169 ; infra , 1183. 

(<?) Birch v. Wright, 1 T. R. 378. But (m) Israel and others v. Simmons, 2 
he cannot recover for subsequent rent, for Starkie’s C. 356. Richards v. Heather , 

the defendant cannot be both a tenant and 1 B. & A. 29. 
u trespasser. 
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Where the possession is continued after the determination of the lease, 
whether it be by efflux of time, or by the death of a tenant for life, and con- 
sent of the remainder-man, a tenancy from year to year is usually pre- 
sumed. A.'b lease having expired at Midsummer, he refused to give up the 
possession, insisting on his right to notice to quit, and paid rent at Michael- 
mas and Christmas ; it was held that this was conclusive evidence of a 
tenancy, and that the landlord was entitled to recover rent due at Lady- 
day (a). If there be a lease for a year, and by consent of both parties the 
tenant continue in possession afterwards, the law implies a tacit renovation 
of the contract ( 0 ). And if after the death of a tenant for life, who has 
granted a lease which is void, the remainder-man accepifrent as rent from 
the lessee, it is an admission of a tenancy (p) by the lessee, but the rent 
must have been paid by him in the capacity of tenant (</). 

Payment of money into court in an action for use and occupation, admits 
the contract and precludes the defendant from questioning the plaintiff's 
title, or alleging the non-joinder of another as co-plaintiff although the 
defect appear on the plaintiff's case (r). 

3dly. In the absence of an express agreement, the plaintiff must prove 
the value of the premises occupied. 

Where the lessee took possession under an agreement which he did not 
sign, and the terms of which the lessor had failed to fulfil, it was held that 
the jury might ascertain the value without regard to the rent specified in 
the agreement (s ) ; for the rent reserved by an agreement is evidence of 
amount in those cases only where the defendant has enjoyed the premises 
according to the agreement. But though a parol agreement for the use and 
occupation of land be void under the Statute of Frauds, recourse may be 
had to it to ascertain the amount of rent (*). 

The plaintiff is entitled to recover for use and occupation, notwithstand- 
ing a recovery in ejectment, up to the day of the demise laid in the 
declaration (m). 

It is a general rule that a tenant shall not be allowed to dispute his land- 
lord’s title (#). Thus, in an action for the use and occupation of glebe lands, 
the defendant having paid Tent to the plaintiff, cannot go into evidence to 
show that the presentation of the plaintiff to the living was simoniacal (y), 


(«) Bishop v. Howard, 2 B. & C. 100. 
Note, that it was left to the jury to say, 
whether a tenancy was created, or whe- 
ther there was a mere holding over by 
the defendant; but the Court held that 
the payment and receipt of rent were con- 
clusive. 

( 0 ) Per Lord Mansfield, in Bight v. 
Barley , 1 T. R. 169. 

, (p) Boe v. Watts , 7 T. R. 83. See also 
Boe v. Weller, 7 T. R. 478. 

(</) Strahanv. Smith , 4 Bing. 21. 

(r) Dolby v. lies , 8 Per r. & D. 287. 

(s) Tomlinson v. Day, 2 B. & B. 680. 
6 B. Moor, 668, 8. C. 

(t) Be Medina v. Poison, Holt’s C. 47. 
Cm) Birch v. Wright, 1 T. R. 178. An 

action lies for double value under the 
4 Geo. 2, c. 19, after a recovery in eject- 
ment. Soulsby v. Nevin , 9 East, -310. A 
tenant holding over, after notice to quit, 
is liable to double rent during his posses- 
sion only ; be need not give fresh notice to 


get rid of his liability. Booth v. Mac far - 
lane , 1 B. & Ad. 904. 

(x) Say. R. 13. Morgan v. Ambrose, 
cor. Wilmot, J., Monmouth, 1766; Peake’s 
L. E. 242. And nil habuit in tenementis , 
is no plea in such a case. Lewis v. Willis , 
HU. 26 G. 2. Richards v. Holditch , Hil. 
13 G. 1, cited in Syllivan v. S trailing, 
2 Wils. 212. Nor to an avowry for rent, 
under 11 G. 2, c. 19. Syllivan y.Stradling, 
2 Wils. 208. Newsom v. Bugdale, Mich. 
30 G. 2, cited ibid. And sec Bennie v. 
Robinson, 1 Bing. 147. 

(y) Cooke v. Loxley, 6 T. R. 4. Phipps 
v. Sculthorpe , 1 B. & A. 60. So, where 
an occupier of lands has entered into an 
agreement for a composition for tithes, he 
cannot, in defence of an action on the 
agreement, show that the presentation was 
simoniacal. Brookesby v. Watts, 6 Taunt. 
333; 2 Marsh. 38. Hall v. Vaughan, 6 
Price, 157. 
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or that he had no title to the premises (z). So it is no defence to show that Defence, 
the plaintiff was mere tenant at will (a), or that the plaintiff had previously 
demised the premises to a third person whose interest has not expired (b). 

Still the defendant may show that the plaintiff’s interest was but tempo- 
rary, and that it has since expired ( c ) ; as that he has, since the demise, 
mortgaged the premises to another, who has given the defendant notice to 
pay his rent to him (d). 

If the defendant has not come into possession under the plaintiff, or recog- 
nized his title, the plaintiff can only recover rent from the time when his 
legal title accrued (c). 

And where the4lefendant was not let into possession by the plaintiff, he 
may dispute his title, notwithstanding an acknowledgment of his title ( f ), 
which is not in itself binding. 

So the defendant may prove that the tenancy has been determined ( < 7 ), 


(z) Morgan y. Ambrose, Peake’s L. E. 
242. * 

(ff) Atkinson v. Pierpoint, cor. Deni- 
son, J., Esp. D. 30. 

(b) Phipps v. Scnlthorpe, 1 B. & A. .50. 
The premises hail been let by A. to B., 
and pending the term C. agreed with A. 
to stand in B .’ s place, and offered to pay 
rent ; and it was held, that in an action 
brought by A. against C. for use and occu- 
pation, the latter could not insist that the 
title of B. had not been determined by a 
notice to quit, or a note in writing. 

(c) Morgan v. Ambrose , Peake’s L. E. 
242. England d. Sybourti v. Slade , 4 T. R. 
082. Supra , tit. Replevin. So the de- 
fendant is not estopped from disputing the 
continuance of the landlord’s title, where 
the latter has acquiesced for a considerable 
time in the payment of rent to another. 
Heave v. Moss, 1 Bing. 300. 

(d) Holmes v. Pontin, Peake’s C. 00. 
In Waddilove v. Barnett , 2 Bing. N. C. 
338, it was held that the defendant might 
show, under the plea of non-assumpsit, 
that previous tea the demise the plaintiff 
hail mortgaged the premises, and that the 
mortgagee had given notice not to pay to 
the plaintiff any Tent accruing after no- 
tice, but that a special plea was necessary 
as to rent which had accrued before such 
notice. See also Pope v. Biggs , ib. 672. 
Buf see the doubts expressed by Little- 
dale and Patteson, Js. in Partington v. 
Woodcock, 6 Ad. & El. 690, as to the 
right of a mortgagee, under a mortgage 
prior to the demise, to rent accruing under 
the demise. Littledale, J. intimates an 
opinion, that in such case the mortgagee’s 
sole remedy is by qjectment. See also 
Rogers v. Humphries , 4 Ad. & El. 299. In 
the case of Balls v. Westwood, 2 Camp. 

1 1, Ld. Elleuborough held that it was no 
defence to show that the plaintiff’s title 
had expired, without further proving that 
the defendant had disclaimed to hold under 
the plaintiff and had re-entered under a 
new landlord. 

(e) Cobb v. Carpenter , 2 Camp. 13 (n). 


(/) A, being tenant to B. under a lease, 
agrees to become tenant to sequestrators 
under a sequestration against B. out of 
Chancery; and it was held, that as the 
defendant had not received possession of 
the premises from the sequestrators (who 
were the plaintiffs), he might dispute their 
title, and that the lease unsurrendered was 
an answer to the action. Cornish v. Sea- 
rell , 8 B. & C. 471 . So where the attorn- 
ment was made under a mistake. See 
Gravenor v. Woodhouse, 1 Bing. 38 ; supra, 
973. And see Rogers v. Pilcher, 6 Taunt. 
202. Secus, where the defendant has been 
let into possession by the plaintiff. A tenant, 
taking premises from A . and B as trus- 
tees of C. and D., is estopped from the 
objection that they are the trustees of C. 
only. Fleming v. Gooding, 10 Bing. 640. 
But see Phillips v. Pearce, 5 B. &C. 433 ; 
supra , 717. 

( 1 g ) A tenant continues to be liable until 
he can show a determination of the te- 
nancy. Harland v. Bromley, 1 Starkie’s 
C. 465 ; Harding v. Cretkome, 1 Esp. C. 
57 ; Ward v. Mason, 9 Price, 291. But 
where A. held as tenant from year to year 
under B., and B. under a lease from C., 
which expired at Christmas, and A. conti- 
nued in possession till Lady-day, when he 
paid a quarter’s rent, and then quitted the 
premises ; it was held that < 7 . was not en- 
titled to recover for use and occupation to 
a later time ; for the only evidence of a new 
tenancy was the payment of a quarter’s 
rent, which was as much applicable to j, 
mere agreement for the quarter as to a 
supposed new tenancy from year to year. 
Freeman v. Jury, 1 M. & M. 19. Sec 

1 Mo. & R. 215. Woodcock v. Nuth, 

8 Bing. 170. If H. holds lands at will, 
rendering rent quarterly, the lessor may 
determine his will when he pleases: If 
within a quarter, he shall lose his rent for 
that quarter ; if the lessee determine the 
tenancy within the quarter, he shall pay 
for the whole quarter, heighten v.Tkeed , 

2 Salk, 413. 
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and that subsequently to the determination he has ceased to occupy the 
premises. As, that the tenancy has been determined by a regular notice to 
quit (A), or by mere lapse of time according to the terms of the original 
agreement, or by a subsequent agreement (i), or that the term has been 
surrendered actually (A) or in law(/), or that he has actually delivered 
up the premises to the plaintiff, who has taken possession under an agree- 
ment to put an end to the tenancy (m), or that he has become bankrupt, 


(A) Vide supra, 413. 

(i) Where the rent, by express contract, 
was for a year from December 25th, pay- 
. able quarterly, and in the middle of the 
April quarter, upon a dispute the tenant 
said, “ I shall quit ;** to which the land- 
lord assented, and accepted the keys : it 
was held, first, that the jury might pre- 
sume the original contract between the 
parties to be rescinded ; and secondly, that 
as there was an express contract, the law 
would not imply a contract to pay rent for 
any period less than a quarter. Grimman 
v. Legge, 8 B. & C. 324. 

’ (A) An actual surrender must be in writ- 
ing; supra , 474 ; and the statute extends 
to tenancies from year to year. Hotting 
v. Martin , I Camp. C. 317. A mere parol 
agreement to determine the tenancy is in- 
sufficient, and the tenant is liable to an 
action for use and occupation, notwith- 
standing a parol service to quit. Supra , 
475. Thompson v. Wilson , 2 Starkie’s C. 
379. Johnston v. Huddleston, 4 B. & C. 
922. Mollett v. Brayne , 2 Camp. C. 103. 
Matthews v. Stowell, 8 Taunt. 270. John- 
stone v. Huddlestone , 4 B. & C. 922. A re- 
cital in a second lease of the surrender of 
the first, is not a sufficient note within 
the statute. Roc v. Archbishop of York , 
6 East, 30. Words from which an inten- 
tion to surrender may he inferred, will 
operate as an express surrender. But an 
agreement to surrender at a future time 
will not operate as a surrender when the 
time arrives. P arsons’ Case , Dyer, 374, b. 
The cancelling of a lease of land does not 
destroy the continuance of the lease. Ma- 
ginnis v. McCulloch, G\\b. R. 235. Church- 
wardens of St. Saviour's , Southwark , 10 
R. 66 . Roe v. Archbishop of York , 6 East, 
90. Secus, in the case of an incorporeal 
hereditament lying in grant ; supra , 382. 
An acceptance by the surrenderee is essen- 
tial. Leach v. Thompson, 1 Show. 296. 
Jnd an acceptance will not be presumed 
from the circumstance of rent having been 
paid to the landlord by a third person. 
Copeland v. The Executors of Gubbins, 
1 Starkie’s C. 96. It is essential to a com- 
plete surrender, that the landlord should 
have given up his old tenant and accepted 
anew one. Graham v. Wichelo, 1 C. & M. 
188, The landlord received rent from A., 
tenant for a term of cottages and a stable, 
to the day when A . assigned them, being 
in the middle of a quarter; the assignee 
took possession of the stable, the cottages 


being occupied by sub-tenants to A.; on 
their quitting, the cottages were relet by 
the landlord : the whole were decreed to 
have been surrenders by operation of law. 
Reeve v. Bird, 1 C.M.AR. 81 ; 4 Tyr. 
612, S. C. 

(/) It has been seen, that the taking a 
new lease, though by parol, operates as 
a surrender in law, on the principle of 
giving effect to the intention of the parties, 
which could not otherwise take effect so 
long as the former lease subsisted. Supra, 
475. And therefore a second lease, void 
because by parol only, will not operate as a 
surrender of a former valid lease. Wilson 
v. Sewell, 4 Burr. 1980. Davison v. Stan- 
ley, ib. 2210. But although an agreement 
be by a parol, yet if both parties act upon 
it, the tenant is discharged; as where the 
premises are given up, and the landlord 
takes possession. Supra , 475; and see 
Whitehead v. Clifford, 3 Taunt. 518 ; Mol- 
lett v. Brayne , 2 Camp. 103. Secus, where 
the landlord merely placed a bill in the 
window, in order to have the premises let. 
Redpath v. Roberts , 3 Esp. C. 225. So 
if a third person be substituted as tenant 
by consent of all parties. Thomas v. Cooke, 
2 B. & A. 119. Stone v. Whiting, 2 Star- 
kie’s C. 235. Walls v. Acheson, 3 Bing. 
462. And the substituted tenant is liable. 
Phipps v. Sculthorpe , 1 B. & A. 50. In 
an action for use and occupation of a house 
for six months, it is sufficient for the land- 
lord to show an occupation for the pre- 
ceding six months as tenifet ; and it is not 
sufficient for the defendant to prove that 
the keys had been previously delivered to 
a servant at the plaintiff’s house, and a 
declaration on the part of the plaintiff 
that the keys had been lost or mislaid. 
Harland v. Bromley , 1 Starkie’s C. 465. 
The defendant, who occupied under a lease 
which expired at Lady-day 1829, paid a 
quarter’s rent at Midsummer 1829, de- 
ducting something for repairs; he was not 
afterwards seen on the premises, but the 
rent was paid at irregular intervals by L,, 
who was in occupation for the ensuing 
two years ; held, that it was correctly left 
to a jury to find whether the lessor had 
accepted Z. as a tenant, and the jury 
having found for the defendant, the Court 
refused to set aside the verdict. Woodcock 
v. Nuth, 8 Bing. 170. 

(m) Whitehead v. Clifford, 5 Taunt. 
518. 
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and that his assignees have accepted the lease or agreement, or that they Defence, 
declined it, and he delivered it to his lessor within fourteen days (n). 

But it is no defence to show that the defendant has abandoned the actual 
possession, if the tenancy still remain undetermined (0). Thus, if a tenant 
from year to year neglect to give notice that he will quit, he will be liable 
to an action for use and occupation after the end of the year, although he 
actually quitted at the end of the year (p), and although the plaintiff, upon 
the abandonment of the premises by the defendant, advertised them to be 
let by putting up a bill in the window (<?). 

So the defendant may show in defence that his occupation of the premises 
originated in frau<| or misrepresentation, and that he has in fact derived no 
benefit from such occupation ; as, that he entered in the capacity of vendee, 
and gave up the possession on discovering that the vendor had no title (r). 

So it is a good defence that the defendant, through the plaintiffs default, 
has liad no beneficial occupation ($). 

Where the action is brought by the assignee of the reversion, the defend- 
ant may show that lie paid the rent to the assignor previous to the 
notice ( f). 

If the landlord evict (a) the tenant from parcel of the premises let at an 

(n) Under the stat. 6G. 4, c. 10, s. 75. be defective. He must recover, if at all, 

Supra, tit. Bankrupt. either on an express or an implied contract. 

(o) Supra, 475. 1170. 1181. The question then is, whether the law will 

(p) Bedpath v. Roberts, 3 Esp. C. 225. imply a contract of one kind where the 

(q\ Ibid. parties have themselves entered into an 

(r) Hearn v. Tomlin, Peake’s C. 102, express contract of a different nature, and 

cor. Lord Kenyon. In that case the plain- wholly inconsistent with the contract to be 

tiff representing that he had a linger term implied. Where the defendant has derived 

than he really had, agreed with the defend- no benefit from the occupation, it would be 

ant to assign it to him, and the defendant contrary to justice and equity that he 

took possession, and the occupation was should be liable in respect of such occupa- 

rather injurious than beneficial to him; tion; and it would be a very precarious 

and Lord Kenyon held, that the vendor test to make the right to sue to depend 

could not, on the vendee’s rescinding the upon a nice calculation of the quantum of 

contract and giving up the premises, main- benefit received. The statute, it is true, 

tain this action to recover for the time contemplates an occupation by the permis- 

during which he was in possession. In the sion of the plaintiff, and is silent as to his 

case of Kirtland v. Pounsett, 2 Taunt. title ; but the statute also contemplates the 

145, the Court seemed to be of opinion, relation of landlord and tenant, a relation 

that the vendor conld, in no case where the which the parties never intended to con- 

purchase went off for defect of title, main- stitute, and in fact never did constitute, 

tain this action. The case was not, how- It may be productive of great hardship to 

ever, ultimately decided upon that ground, the defendant that the plaintiff, who is or 

but on the consideration that the plaintiff who must be taken to be cognizant of his 

had derived a sufficient compensation for own title, should be able, upon a breach of 

the occupation from the interest of the his own agreement, to bind the defendant 

defendant's money. In the subsequent by a contract of an entirely different 

case of Hull v. Vaughan , 0 Price, 169, nature. See Hegan v. Johnson , 2 Taunt, 

the Court of Exchequer held, that where 148 ; Neale v. Viney , 1 Camp. 471 ; su- 

the contract had failed without any fault pra, 974 ; Keating v. Bulkeley , supra , 

on the part of the vendor, and the occu- 1147. Hope v. Booth, 1 B. & Ad. 498. J 

pation had been beneficial to the purchaser, (*) Edwards v. Etherington , R. & M. 

the vendor might support the action, inas- 268, supra . Where the premises have 

much as a title on the part of the plaintiff become unwholesome, for want of suffi- 

was not necessary to support the action, cient drainage and cannot be repaired with- 

the declaration merely alleging an occupa- out extravagant and unreasonable ex- 

tion by permission of the plaintiff. In that pense, the tenant may quit without notice, 

case, however, the action was against the Collins v. Barron , 1 Mo. & R. 112, 

vendee, who had obtained possession by although he be bound to repair. Ib. 

fraud. It seems to be difficult, on legal (t) Birch v. Wright, 1 T. R. 878. 

principles, to say on what grounds the Moss v. Oallimore, Doug. 282; and see 

vendor is entitled to recover from the vendee Lumley v. Hodgson , 18 East, 99. 

where the title of the former turns out to (u) Where the defendant occupied 
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Defence. entire rent, the latter, if he quit the residue, is discharged from the whole 
rent (r); but if he continue in possession of the remainder, he is liablepro 
tanto (y). 

But it is no defence that the defendant quitted without .notice, through 
fear of a distress by the superior landlord ( 2 ). 

Where the defendant is charged on his own account, he may show in 
defence that he took possession merely in his representative capacity, and 
that he offered to deliver up the possession, having derived no benefit from 
the occupation ; as, that he took possession as administrator, and that the 
premises being productive of no profit to him, he offered by parol, eight 
months after the death of the intestate, to deliver up the possession (a). 

It is no defence that the plaintiff has brought an ejectment to recover the 
same premises, and has laid the demise on the day when the alleged 
tenancy commenced (ft). 

Or that the landlord has distrained goods of the full value of the rent if 
they have in fact been sold for less ( c ). 

The plaintiff cannot recover if it appear that the premises were let for an 
illegal purpose ( d ). But an action is maintainable for the rent of a Jewish 
synagogue, such establishments not being prohibited by any law ( e ). 


apartments of the plaintiff, and after com- 
plaint made of nuisances, which the jury 
found to be such as to render the occupa- 
tion uncomfortable, and that the defendant 
quitted bona fide for such reason, held, that 
the plaintiff could not recover in iibo and 
occupation for the time between the quit- 
ting and the period of notice expiring. 
Cowie v. Goodwin, 9 C. & P. 378. 

(ar) Smith v. Raleigh , 2 Camp. 515. 
Supra , 48. 

(y) Stokes v. Cooper, $ Camp. *514, n. 
If A. lets to B., who underlets to C. and 
B., and A . give notice to C. and Z>. to 
quit, and C, quits accordingly, and the 
premises occupied by him lie vacant for a 
year, after which they are re-let by 2 ?., A. 
cannot recover against B. in respect of the 
premises held by C. for the time during 
which they were unoccupied. Burn v. 
Phelps , 1 Starkie’s C. 94. Where the 
lessee took a farm under an agreement, 
which he did not sign, and the lessor failed 
to fulfil part of his agreement, as to allow- 
ing the lessee certain sporting privileges, 
it was held that the lessor could not re- 
cover the stipulated rent, but only accord- 
ing to the value of the land as found by 
the jury. Tomlinson v. Bay, 2 B. Sc B. 
680. fixe plaintiff, having underlet to de- 
fendant from year to year, with his con- 
sent put workmen in to repair a party-wall 
a short time before quarter-day, but the 
danger and inconvenience therefrom be- 
came so great, that the defendant, with his 
family and lodgers, were obliged to leave 
the premises before the quarter-day, and 
take lodgings elsewhere; the defendant, 
however, after paying his rent up to Mid- 


summer, occupied the shop until the 5th 
July, when he quitted without any notice to 
the plaintiff^ it was left to the jury to say, 
if the defendant had had any beneficial 
occupation of the premises ; having found 
for the defendant, the Court refused a new 
trial, on the ground of misdirection. Ed- 
wards v. Hetherington , 7 D. & R. 117 ; 
and 1 Ry. & M. C. 265. See also Smith 
v. Raleigh , 3 Camp. C. 513 ; Hall v. 
Burgess, 5 B. & C.332 ; Stokes v. Cooper , 

3 Camp. C. 514, n.; Tomlinson v. Bay, 

2 B. & B. 680; Walls v. Atcheson , 3 
Bing. 362. 

(z) Rickett v. Tullich , 0 C . & P. 66. 

(a) Remnant v. Bremridge , 2 Moore, 
94. 

(ft) Cobb v. Carpenter, 2 Camp. 13, n. 
But it would furnish a ground of applica- ~ 
tion to the Court. And see Cowp. 246. 
But see the observations of Buller, J. 1 T. 
R. 386. And it would be otherwise after 
a recovery in ejectment, 1 T. R. 378 ; and 
see Bridges v. Smyth , 5 Bing. 410. 

(c) Efford v. Burgess , 1 Mo. & R. 23, 
If they have been sold at too low a rate, 
the remedy is by action. Ib. 

( A ) As for the purpose of prostitution. 
Crisp v. Churchill , 1 B. & P. 340—1, n. 
Girarday v. Richardson, ibid. 1 Esp. C. 
13 ; Selw. 65. Appleton v. Campbell , 2 
C. Sc P. 347. Jennings v. Throgmorton, 
R. Sc M. 251. But see Lloyd v. Johnson , 

1 B, Sc P. 340. 4 party cannot recover in 
use and occupation for weekly rent of pre- 
mises occupied for purposes of prostitu- 
tion, after he has become acquainted with 
the character of the party, and mode of 
living, although originally ignorant of it. 


(e) Israel and others v. Simmons, 2 Starkie’s C. 356. 
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Where the tenant has not occupied the premises, paid rent, or done any Limitation, 
act from which a tenancy can be inferred, for six years, the Statute of 
Limitations is a good defence, though no notice to quit has ever been 
given (/). 

Where a witness was called by the plaintiff, who stated that he held the 
premises of one of the plaintiffs, it was held that he could not be asked 
whether he had not given them up to the defendant, without being released, 
and that the 3 & 4 Will. 4, c. 27, s. 42, did not apply (y). 

USURY. 

To constitute usury (h) there must either be a direct loan, and a taking of What con* 
more than legal interest for the forbearance of payment, or there must be 8t,tute *> 
some device for the purpose of concealing or evading the appearance of a 
loan, and forbearance, which really existed (/). 

The offence imports a contract, a forbearance, and a taking of usurious 
interest ( k ). 

Jennings v. Throgmorton , 1 Ry. & M. C. Jtamshottom , 3 B. & C. 257. So is a loan 

251 . l'n an action for board and loilg- of stock to be rgpaid, at the option of the 

ing, it appeared that the defendant wan a lender, by replacing the stock, or by the 

prostitute, and had boarded and lodged produce, with 5 1. per cent, interest, 

with the plaintiff*, who kept a house of ill White v. Wright , 3 B. & C. 272. And 

fame ; and who, besides what she received see Chippendale v. Thurston , 1 M, & M. 
for board and lodging, partook of the pro- 421. Although the contracts be contained 

tits of her prostitution ; an^LLord Kenyon in different instruments. 3 B. & C. 257. 

was of opinion thut sucli a demand could It is usury in the discounter of a bill of 

not bo heard of in a court of justice, flow- exchange to stipulate for a premium to be 

ard v. Hodges, Bel. N. P. 07, 4th ed. paid to the agent who procured the dis- 

(/) Leigh v. Thornton , 1 B. & A. (125. count, though he himself took no more 

(//) Hodson v. Marshal ! , 7 C. & P. 1(5. than the legal discount. Meugo v. Sim - 

(ft) Thestat. 12 Ann. st. 2, c. 1(5, enacts, mom, 1 M. & M. C. 121. An agreement 

lliat no person shall take, directly or indi- to reinvest the sum in consols , at a price 

roctly, for loan of any monies, wares, mer- not. exceeding 1. or repay the amount 

chuudize, or other commodities whatsoever, in bank-notes, on the lender giving six 

above the value of 5 1. for the forbearance months’ notice, is usurious, as the optiou 

of 100Z. for a year, and so after that rate, was with the lender, and he could not re- 

kc . ; and that all bonds, contracts, and calve less than five per cent., and might 

assurances whatsoever, for payment of uny receive much beyond the sum lent, if the 

principal or money to be lent, or covenant funds rose above the stipulated amount, 

to be performed, upon or for any thing Chippendale v. Thurston , 1 Mo. & M. 

whereupon or whereby there shall be re- 421; and 4 C. & P. 96. An annuity was 

ccived or taken above the rate of 5Z. in granted for a specific number of years, 

the 100 Z., shall be utterly void: * and thut payable half-yearly, and for the payments 

every person who shall take, accept and promissory notes were given, payable re- 
receive, by way or means of any corrupt spec tively when the annuities would become 

bargain, loan, exchange, clievisance, shift, due, the total amount being equal to the 

or interest of any wares, merchandize, or consideration and 12 per cent, interest; 

other thing or things whatsoever, or by held that the transaction was plainly usu- 

any deceitful way or means, or by any rious. Fereday v. Wightwich, 1 Rues. & 

covin, engine, ox deceitful conveyance for M. 50. Where an annuity was granted 

the forbearing, &c.j shall forfeit and lose for four lives, with a covenant that the 

for every such offence the treblfe value of grantor would insure the principal and 

the monies, wares, merchandizes, and other assign the policy to the grantee, within 30 

things so lent, bargained, exchanged, or days after the expiration of the third life ; 

shifted. held not to be usurious. In re Naish, 7 

(i) Barclay v. Walmesley , 4 East, 56. Bing. 150. And see Griggv. Stoker, Forr. 

(ft) An agreement to give more than its 4. A loan, by way of mortgage, wa$ se- 

value for stock in the public funds belong- cured by a deed executed 9th B 1826; 

ing to a retiring partner, to remain in pos- payable at the end of one year, and reserv* 

session of the firm, is usurious, it being ing five per cent, payable va 

manifest that the difference was intended 8th March and 8th September, and the 

to bo given for forbearance. Parker v. bonus alleged as the usurious transaction 

* This provision is now modified by the stat. 5 &(J W. 4,c, 41, s. 2, supra, 246. 

\ol. n. 4 G +- \ - 
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Proof of 
the con- 
tract. 


Contract 

Variance. 


Usurious 

interest. 


Usury will not be presumed (/). 

The usurious contract, like any other contract, must be proved as alleged ; 
and a variance ns to the quantum of usurious interest will be fatal. In 
this respect, an indictment for usury differs from an indictment for taking 
more than 10 *. in the pound for brokerage (m ) ; for there the offence con- 
sists iri the simple excess, and the quantum of that excess being immaterial, 
a variance from it in evidence will not be material (w). 

If the declaration state an absolute agreement, and the proof be of an 
agreement in the alternative to forbear to the one or other of two days, at 
the option of the borrower, the variance will be fatal (0). 

But it is sufficient to prove the loan or forbearance according to its sub- 
stance and legal effect (p), 

A forbearance by C. to A. is proved by evidence that A . is debtor to B., 
and B . to C.,and of an agreement for ail usurious consideration to be paid 
to C. that he shall take A. as his debtor (q), although It. join A. in the secu- 
rity to C. (r). So it would be by evidence of a loan by C. to It., and the 
giving a note as security by A . to C., more than legal interest having been 
taken for forbearance on the note (*). 

An allegation of a ®an of a specific sum of money is satisfied by evidence 
of a loan to that amount, part in money, and part in uncoined gold of a 
certain definite value, which the borrower agreed to take as cash ( 2 ). 

O11 a count for usury in discounting two bills of exchange, one of which 
is described to have been drawn by B. tfn a certain person, to wit, John K., 
evidence of a bill drawn on Abraham K. is a fatal variance (m). 

In an action at the suit of an indorsee against the maker of a promissory 
note, a letter written by the payee to the maker, cotemporary with the 
making of the note, is evidence to prove usury (x). 

The offence is completed in the county where the usurious interest is 
received, and the offence Should be laid there (y). 

Where usurious interest lias been taken by means of an agent, it is not 
essential to cull the agent liimself ; such a rule, it has been observed, would 
be very inconvenient (2). 

A . lends money to B. at usurious interest, B. gives A. a bill for the prin- 
cipal and interest; A. lends money to B. to take up the bill; the usury is 
complete on JB.’s taking up the bill (a). 


was paid in January 18*27 : held that upon 
tin? payment, of the first half-year's in- 
terest on the 8th March following, the 
offence of usury was complete, for which 
an action for penalties might have been 
brought, and that the Court would not, in 
order to subject a party to a penalty, pre- 
sume that part of the bonus applied to the 
payment of interest in September ; no part 
therefore of the usurious interest having 
been received within the year, the action 
was too late. 7 Bing. 150. 

(0 Ferguson v. Spring, 1 Add. & Ell. 
570. 


(»0 Under the stat. 17 Geo. 3, c. 26, 
s.7. 


(n) R. v. Gilliam, 6 T. R. 265. 

( O ) Tatev. Welling s, 3 T, R. 531. 

(P) 1“ order to constitute usury there 
must be a loan (or forbearance) of money 
by one to another. And consequently an 
agreement of partnership which provides 


for an advance of money by one, which is 
to become joint-stock, cannot, if made 
bond fide , be usurious, although the part- 
ner advancing the money, *20,000 2., is to 
take 2,000 /. per annum out of the profits, 
or out of the principal if the profits be in- 
sufficient, and 20,000 1. at the end of the 
term. And it is for the jury to decide 
whether the agreement was bond fide witli 
a view to a partnership, or a mere cloak 
for usury. Gilpin v. JEnderby , 5 B. & A. 
054. 

(q) Wade v. Wilson, 1 East, 195. 

<r) Ibid. 

(s) Manners v. Postan , 3 B. & P. 343. 
(0 Barbe v. Parker , 1 H. B. *283. 

(u) Hutchinson v. Piper, 4 Taunt. 810. 
(#) Kent v. Lotoen, 1 Camp. C. 177. 

(y) Supra, 848, K.B. HR. 1825; vide 
tttfra, tit. Venue. 

(r) Per Chambre, J., 1 N. R. 103 . 

(a) Wright v. Laing, 3 B. & C. 165. 
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In an action for penalties for having deducted more than legal interest in Usurious 
discounting a bill of exchange, in order to prove the actual receipt of the * ntere#t * 
amount of the bill, it was proved that a demand had been made on the 
acceptor by a person of the name of Brown, and that proceedings had been 
instituted by him to compel payment; in consequence of which, a person 
on behalf of the acceptor paid to Brown the amount of the bill and the 
costs of suit, on his producing the bill, for which Brown gave his receipt 
as the agent for Barrow, the present defendant ; and it was held that tins 
was sufficient evidence of the fact to go to a jury, although the proceedings 
were not produced, and although it was not proved that Brown was in fact 
the attorney for the defendant (A). 

Whether the sum taken under the name of commission be a reasonable 
remuneration for trouble, or be but a cloak for usury, is a question of fact 
for the determination of the jury (c*). And where there is conflicting evi- 
dence upon the subject, the Court will not grant a new trial unless it be 
manifest that the jury have decided erroneously (d), 

A fresh contract made by parties privy to an usurious agreement, and in Effect of 
furtherance of it, is void ( e ). But a fresh contract made between the same usury, 
parties in repudiation of the original usury, or with an innocent party who 
was not privy to the usury, is binding : thus, a fresh security given for the 
balance of a debt originally usurious is void (/) ; and a subsequent usurious 
contract does not vitiate a former one which was legal. A bargain is made 
for the return of stock which at the time is worth 10,000/.; a subsequent, 
agreement is made, wheu the same stock is worth but 8,000/., for a return 
of 10,000 /. and 5 per cent. ; the latter contract is illegal, but the former 
remains valid (g). Where usurious securities have been destroyed by 
mutual consent, a promise by the borrower to pay the principal and legal 
interest is binding (/a). If A. for an usurious consideration give his promis- 
sory note to B., who transfers it to C. for value, without notice of the usury, 
and afterwards A . gives a bond to C. for the amount, the bond is valid (i). 

But it would be otherwise if A. gave the bond to B . (k), 

A bond fide debt is not extinguished by being mingled with an usurious 
transaction (/). 

The borrower of money at usurious interest is a competent witness for the Compe- 
plaintiff, in an action to recover penalties from the lender ( m ). tency. 


(6) Owenv. Barrow , 1 If. It. 101. The 
circumstance upon which the Court ap- 
pear to have principally relied was the 
possession of the bill itself by Brown. 
Where usury is committed by the wife, 
who lends money whieh is secured by bond 
to her husband, the bond is void, for the 
husband is liable civiUter, though not m- 
minaliter , for the act of the wife. Barnet 
v. Tompkyns, Skinn. 348. 

(c) Corstairs v. Stein , 4 M. & S. 192. 
See also Doe d. Grimes v. Gooch , 3 B. & 
A. 064. 

(d) Ibid. 

(e) A party cannot recover on a new 
instrument which operates as a security 
for any usuriou. interest, although it is 
founded on a new settlement of the account 
between the borrower and the lender, and 
the original securities have been cancelled. 
Preston v. Jackson, 2 Starkie’s C. 237. 


A debt, though usuriously contracted, is 
still a debt ; the statutes merely preclude 
the remedy, and a court o#equity will not 
relieve but on the terms of paying what is 
really due. Stanton v. Knight , 1 Sim. 
482. 

(/) Pickering v. Banks, Forrest, 72 ; 
Cuthbert v. Haley , 8 T. R. 3110. 

(g) Parker v. Ramsbottom , 3 B. & C, 
357. 

(h) Barnes v. Headley , 2 Taunt. 184. 
See also Wright v. Wheeler , 1 Camp. C. 
105. 

<i) Cuthbert v. Haley, 8 T. R. 390. 

(h) Ibid. 

(7) Gray v. Fowler, 1 H. B. 462. If 
a bond be given without usury, the taking 
usurious interest afterwards will not avoid 
the bond. Dalton's Case , Noy, 171 : Yin. 
Ab. Ev. T. b. 124. 

(*») Abrahams v. Bunn, 4 Burr. 2251 ; 
Smith v. Prager , 7 T. R.G0; supra, 10. 
4 G 2 
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1188 VENDOR AND VENDEE: 

By the statute 2 & 3 Viet, c.37, bills of exchange, &c. payable at or within 
twelve months after date, or not having more than twelve months to run, 
and contracts for the? loan or forbearance of money above the sum of 10/., 
are not to he affected by the statutes against usury, provided that the statute 
shall not extend to the loan or forbearance of any money upon security of 
any lands, tenements, or hereditaments, or any estate or interest therein (n). 


VENDOR AND VENDEE. 

Ttte vendor of a real estate, in an action against, a purchaser for not com- 
pleting the contract according to his agreement, must prove, 1st, the agree- 
ment. ; 2dly, the performance of conditions precedent; 3dly, damage, if he 
seek to recover more than nominal damages. 

The contract, to be valid must be in writing (o), and a sale by auction is 
within the statute (p). 

2d ly. 77m? performance of conditions precedent (//). — The vendor must prove, 
cither that he lias executed the conveyance, or that he has offered to do so, 
unless the vendee lias discharged him from so doing (r). 

Where A. agreed to sell an estate to 71. before a particular day, for the 
sum of — /., in consideration whereof 77. agreed to pay that sum on that 
day, and on failure, to pay tin* sum of 21 it was held that A . could not 
recover the 21 /. without showing that he had conveyed the estate to B., or 
that In? had tendered a conveyance properly executed (s). 

And where the plaintiff covenanted to sell a house to the defendant., and 
to convey the same before the 1st of August, and to deliver possession of 
the same on a previous day, and the defendant in consideration thereof 
covenanted to pay the plaintiff 120/. on or before the 1st day of August, it 
was held that the plainl iff could not maintain an action for the 120/. with- 
out averring that he had conveyed or tendered a conveyance to the de- 
fendant (t). 

The purchaser may refuse to accept a conveyance executed under a power 
of attorney (?«). 

But if on tendering a draft to the defendant he refuse to read it, and dis- 


Spcncefey, q. f.., v. Be Willett, 7 East, 
I OS. Vol. 1. tit. Witness. 

(«.) See Appendix, 11 SS. 

(o) 21) C. 2, c. 3, s. 4 ; supra, 475. 

( /») Supra, 470. 

((/) In agreements, the question whe- 
ther eoveriant%bo dependent or independ- 
ent, depends upon the intention of the par- 
ties. They are usually considered to he de- 
pendent, unless a enntrarv intention appear. 
See I Will. Snund. 320; 2 Will. Suimd. 
352, b. ; Smith v. Woodhouse, 2 N. It. 
233 ; Havelock v. Geddes, 10 East, 555 ; 
s n pro , lit. Asst'MI’sit. Agreement, for 
tin* purchase of premises, to pay a de- 
posit, and sign an agreement to pay the 
ivmninder on a stated day on having a 
Vyul title made; after which, and part 
of the purchase-money paid, a further 
agreenumt was made as to payment for 
eeriain disputed articles, arid to pay the 
residue of the purchase-money with in- 
terest upon the vendor's making a good 
* , * “ or otherwise, if such title was not 
Hum completed; that tlie vendor should 
execute a bond to complete such title, 


and to convey the estate as soon as the 
same could he completed held that such 
clause did not dispense with the engage- 
ment. to make a good title, but was in- 
tended only to guard against supineness 
and delay in doing it, and that tlie ques- 
tion of title was therefore properly re- 
ferred. Clark v. Faux, 3 Russ. 320. 

(r) Jones v. Barkley , Dougl. C84 : 
Phillips v. Pudding, 2 II. B. 123 ; 3 
East., 443. But it is no defence to an 
action ou a bill of exchange, given as a 
consideration for an estate, that the ven- 
dor has refused to convey. Moggcridge 
v. Jones, 14 East, 430 ; 3 Camp. 38. 
Straw v. Vox, 1 Marsh. 170. 

(s) Goodison v. Nunn, 4 T. 11.701. 

it) Glazehrookc v. Woodrow , 8 T. R. 
300. Supra, 00. See also Morton v. 
Lamb , 7 T. It. 120. Mason v, C order, 
7 Taunt. 0 ; 2 Marsh. 332, Ferry v. Wil- 
liams, 8 Taunt. 02. 

(u) Coore v. Valla way, 1 Esp. C. 11. 5, 
cor. Lord Kenyon ; Pickards v. Barton , 
1 Esp. 268. See Baxter v. Lewis, For- 
rest, 01. 
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charge the plaintiff from executing it, it is sufficient to prove this; it is not Conditions 
incumbent on the plaintiff to go on and do a nugatory act (a 1 )* And where P rec °^ ent * 
by the terms of the agreement the vendee is to prepare the conveyance, the 
vendor may maintain an action without tendering a conveyance (y ) ; and if 
the conveyance is to be executed at the expense of the vendee, the latter is 
bound to tender it (z). 

Where the defendant agrees to pay the whole or part of the purchase- 
money on having a good title, it is necessary for the vendor to allege what 
title he had, and to prove it accordingly (a). But where tlie vendor averred 
that he was seised in fee, and made a good and satisfactory title to the pur- 
chaser by the time specified in the conditions of sale, it was held to be 
sufficient, and that it was unnecessary for him to show how he deduced his 
title to the fee ( b ). 

And even where the title is set out, it lias been held by Lord Kenyon to 
be sufficient to produce the title deeds at the trial, without proving their 
execution (c). He said, that where the question was respecting a title he 
would never allow that the party should be called upon to prove the execu- 
tion of all the deeds deducing a long title ; that it was never mentioned in 
the abstract, or expected, in making out a title in the case of any purchase, 
more particularly where possession has accompanied them. Yet in a later 
case Mansfield, 0. J., held at Nisi Prius, that the vendor of the residue 
of a term, being the third or fourth assignee, was bound to prove all the 
mesne assignments (d). But it has since been held that in the absence of 
an express stipulation to the contrary, the vendor of a leuse impliedly 
undertakes to make out the h ssor’s title to demise (<?). And the vendee 
may insist on defects which he has discovered iri the lessor’s, although 
by the conditions of sale it is stipulated that the vendor should not pro- 
duce the lessor’s title (/*). 

The plaintiff sold a leuse, and by the conditions “was not to produce any 


(a?) Jones v. Barkley , Dough 084; 6 
East, 502. Phillips v. Melding, 2 H. lb 
128. Wilmot v. Wilkinson , 0 B. & 0. 
500. A., the patron of a living, in con- 
sideration of the sum of 7,000 L, agrees 
to present JB.’s nominee to a living on 
the next avoidance, and to furnish an 
abstract and cxecuto a conveyance. A. 
afterwards, with the assent of B., agrees 
to sell the presentation to C., and to 
convey such title as he (A.) had received, 
in consideration of 7,500 l., of which 500 /. 
was to be paid to B. on a day appointed. 

A. furnished an abstract of such title as 
he had, but B. refused to take it, and 
no conveyance was tendered. Held that 
there was a sufficient consideration to 
entitle B. to recover the 500 1. from C., 
and that it was not necessary to tender 
a conveyance. Wilmot v. Wilkinson , 0 

B. & C. 500. 9 

(y) Hawkins v. Kemp , 3 East, 410. 

(z) Seward v. Willock, 5 East, 198. 
Qu. whether it be not a general rule, in 
the absence of any express stipulation, 
that the purchaser ought to prepare and 
tender the conveyance. See Sugden’s Law 
of Vendor and Purchaser, 222. And it 
was so held in Baxter v. Lewis, 1 For- 
rest, 61. And see Martin v. Smith , 2 


Smith, 543; 6 East, 555. But see Heard 
v. Wadhatn, 1 East, 027; Lord Eldon’s 
opinion, in Seton v. Slade , 7 Ves. juu. 
278 ; Sir A. Macdonald’s, in Growsock v. 
Smith, 3 Anstr. 877 ; Lord Rosslyn’s, in 
Pine he v. Curteis, 4 Bro. C. C. 332. 
Where it is stipulated that a leuse shall 
he prepared at the expense of the lessor, 
iu the absence of any explanation to the 
contrary, it is to be intended that the 
lessor is to prepare it also. Price v. Wil- 
liams, 1 M. 6c W. 0. And see Sug. V. 6c 
P. 222. 

(a) Phillips v. Fielding, 2 II. Jb 123. 
See the Bake of St . Alban's v. Shore, 

1 II. B. 270. And where a good title 
is to be made out by u certain day, the 
vendee is not bound to make any appli- 
cation before the day. Berry v. Young , 

2 Esp. C. 040, n. cor. Lord Kenyon. 

(b) Martin v. Smith, 0 East, 555. 

(c) Thomson v. Miles , 1 Esp. C. 184. 
Sug. V. & P. 210. Contra, Crosby v. 
Percy , 1 Camp. 303. 

(d ) Crosby v. Percy , 1 Camp. 303. 
But Lord Kenyon’s decision was not cited. 
See Sugden’s V. &c P. &c. 216. 

(e) Souter v. Brake, 3 N. & M. 40. 
(/) Shepherd v. K eat ley , 1 C. M. &R. 

117 ; 4 Tyr. 571. 

4 63 
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Conditions title prior to the lease;” it was held that he was bound to produce and 
precedent prove the lease in the ordinary manner^). 

The vendor of a leasehold interest is not, without express stipulation, 
bound to prove the title of the lessor (A). 

Although it is unnecessary to notice in the declaration, representa- 
tions contained in the particulars of sale as to the stute of repair, and 
other collateral matters, yet it is essential to prove at the trial that the 
plaintiff can make title to the several matters as sold (t). Thus, where 
the particulars of sale state a right of cart-way to be appurtenant to a 
house, it. is sufficient to set out so much of the agreement as relates to 
the house, without stating that part which relates to the cart-way, but 
still tlie title to the cart-way must be proved on the trial (A). 

What are usual covenants in a lease seems in doubtful caseB to be a 
question of fact(J). In such a case, a general statement by the witness 
that in six cases out of ten such covenants were contained in leases, was 
held to be admissible without producing the leases (m). 

The purchaser of a lease under a contract, describing it as containing 
none but the usual covenants, is not bound to accept an assignment if 
the lease contain an unusual covenant, although it he bad in law («). 

A defendant who has never applied for u title is not allowed to set up the 
want of it against the plaintiff who has obtained one ( o ), after the com- 
mencement of the action. 

But upon an undertaking by the vendor to convey a new inclosure to the 
vendee, lie must convoy the legal estate ; it is not sufficient for the vendor 
to substitute the vendee's name for his own, to entitle Lira to an assign- 
ment from the commissioners (p). 

Title. Tt is not sufficient, to show by mere presumptive evidence that the pre- 

mises have been discharged from an incumbrance to which they were 
formerly subject. 

Where a leasehold was sold ns subject to a ground-rent, which was said 
to have been apportioned out of a larger rent, but such an apportionment 
was not evidenced by any existing deed, but only by presumptive evidence, 
it was held that the purchaser was not bound to accept the title ( q ). 


((f) Laythorpe v. Bryant , 1 Bing. N. C. 
421 ; 6 M. & 8. 327. Tindall, J., founded 
his opinion on the ground that huving 
alleged his possession of u lease, lie was 
bound to prove it. 

(/*) George v. Pritchard , 1 Ity. & M. 
C. 417. And see Sugden’s V. &P. 301, 
7th edit. Gwillim v. Stone, 3 Taunt. 433. 
Purvis v. Roger , 1) Price, 488. Fielder 
v. Hooker , 2 Meriv. 424. Temple v. 
Browne, 6 Taunt. 00. 

(i) Thomson v. Miles, 1 Esp. C. 184. 
Where the vendee agreed to purchase two 
leases, and to accept an assignment with- 
out requiring the vendor’s title, it was 
held thut he was precluded from object- 
ing to the lessor’s title, in an action by 
him to recover the deposit. Spratt v. 
Jefferaj, 10 B. 6c C. 240. 

(h) Ibid. 

(J) B here the vendee of the lease of a 
public-house had notice of the net rent 
reserved, and that the lease contained the 
usual covenants, it was held that this in- 


cluded a covenant on the part of the les- 
see to pay sewers-rute and land-tax. K. 
13. Hil. 1828. 

(m) K. B. Hil. 1828. 

(n) Hartley v. Pehall , Peake’s C. 131, 
cor. Lord Kenyon. See also Waring v. 
Hoggart , R. & M. 30. 

(o) Per Lord Kenyon, in Thomson v. 
Milts, 1 Esp. C. 184. But if a good title 
be not made out, on the defendant’s ap- 
plication, on the day appointed for the 
completion of the purchase, or afterwards, 
he may, it seems, abandon the contract. 
Cornish v. Rowley . 1 Sel. N. P. 175. 
Berry y. Young , 2 Esp. C. 640. See 
also Sugden’s V. & P. 365, 7th ed. Lang 
v. Gale , 1 M. & S. 111. Hagedom v. 
Laing , 1 Marsh. 514. Wilde v. Fort , 
4 Taunt. 844. Barlett v. Tucking Taunt. 
250. 

(p) Cane v. Baldwin and others . 1 
Starkie’s C. 65. 

(q) Barnwell v. Harris , 1 Taunt. 430. 
Where a title under a conveyance Is forti- 
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Where the objection to a title was that it was doubtful whether the wife 
of a party to a deed thirty years old, was barred by that deed of her dower, 
it was held that it was no answer to prove upon the trial that the wife was 
dead, no such proof having been given before (r). 

It seems that a court of law will take notice of equi table objections to 
titles. It would be fruitless to compel the defendant to pay money which 
a court of equity would order him to refund ( s ). 

Where the words of the condition were, that the vendor should make out 
a good title, it was held that he must make out a title good both at law and 
in equity ( t ), for the question is, whether the condition has been complied 
with. 

A vendor who has let the intended vendee into possession cannot recover 
the premises by ejectment without proof of a demand of possession, for till 
then the possession is lawful ( u ), unless the defendant agreed to quit posses- 
sion on a day previous to the day of the demise, for then, on non-per- 
formance, ejectment will lie (x). 

A vendor who has let the vendee into possession, but who can make no 
title, cannot recover for growing crops which were to be taken at a valuation, 
the contract being entire (y) ; neither, as it seems, can he recover for use and 
occupation ( 2 ). 

Where the contract has been broken by the vendor, the purchaser may 
cither proceed to recover damages for the breach of contract, or where the 
contract may be rescinded ih toto(a), may recover his deposit. 


•fled by sixty y oars’ possession, the loss of 
a recited deed throws no reuse. table doubt 
upon the title. Prosser v. Watts, 6 Madd. 
59. 

(r) Wilde v. Fort , 4 Taunt. 344. 

(jr) Maberly v. Robins , 1 Marsh. 258 ; 
5 Taunt. 625; and per Ld. Alvanlcy, in 
Elliott v. Edwards , 3 B. & P. 181 ; Bug. 
V. & P. 219. But. in the case of Allpass v. 
Watkins (8 T. tt. 516), Ld. Kenyon held 
that a court of law could not enter into 
equitable objections to a title where the 
purchaser is plaintiff. And see Romilly 
v. James, 1 Marsh. (100. R. v. Toddington , 

1 B. & A. 560 ; 2 Phill. Ev. 101 ; Roscoe on 
Ev. 190. 

(t) Maberly v. Robins , 1 Marsh. 258. 
And the Court will adjudge a title to be 
good or bad, and decide accordingly, with- 
out considering whether it is a marketable 
title. Maberly v. Robins , 5 Taunt. 625. 
Canffield v. Gilbert , 4 Esp. C. 221. Ro- 
milly y. James, 6 Taunt. 263. The plaintiff 
cannot in such case recover when he has 
not so exclusive an interest as he has con- 
tracted to sell. Farrer v. Nightingale , 

2 Esp. C. 680; Hibbert v. Shee, 1 Camp. 
113. Or where the premises are subject 
to an incumbrance of which no notice has 
been given. Turner v. Beaurain, cited 
Sugden’s V. & P. 281. Barnwell v. 
Harris, 1 Taunt. 430. Where property is 
sold in lots, the sales will, in the absence 
of some stipulation to the contrary, be re- 
garded as distinct/ and a defect as to the 
title to one will not affect the question as 
to the rest. Poole v. Shergood, 2 Bro. C. C. 


118. Emmerson v. Heelis, 2 Taunt. 38. 
Supra , tit. Frauds, Statute op. 

(u) Right v. Beard , 13 East, 210; J Doe 
v. Lawder, 1 Starkio’s C. 308. See Hegan 
v. Johnson, 2 Taunt. 148. If the party 
were lawfully in possession at the time of 
the action brought, it is an answer to the 
action, whatever be the time of the demise. 
Doe d. Newby y. Jackson, 1 B. & C. 448. 

(a?) Doe v. Sayer , 3 Camp. 8. And if 
a third person under such circumstances 
has come into possession, ejectment may 
be maintained against him without notice. 
Hoe v. Bolton, 6 M. & S. 148. So where 
a man got into possession of a house with- 
out the privity of the landlord, and the 
parties having entered into a negotiation 
for a lease differed about the value of 
fixtures, it was held that at most this was 
a tenancy by sufferance, and that a notice 
was unnecessary. Doe v. Quigley , 2 Cowp. 
105; and see Doe v. Pullen , 2 Bing. N. C. 
749. And see Doe v. Smith, 6 East, 530.* 
Doe v. Breach , 6 Esp. C. 106. Note, 
That the tenant had entered under an 
agreement for a lease which had not been 
granted, and the ejectment was for abroach 
of a covenant in the intended lease. 

(y) Neale v. Viney, 1 Camp. 471 ; supra, 
1183. 

(z) Hearn v. Tomlin, Peake’s C. 172; 
supra, 1183. 

(a) Supra, tit Assumpsit. — Money 
had ahd received. The action may be 
brought in the name of the principal 
against the vendor. 
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Where the purchaser is to prepare the conveyance he cannot maintain an 
action for breach of contract, or to recover the deposit, without proving a 
tender of a conveyance, unless he be discharged by the actnf the vendor; or 
unless the preparing a conveyance would be a nugatory act for want of title 
in the vendor (A); or where he has otherwise disposed of the estate(c). 

Where the vendee objects to the abstract of title, as insufficient, defective 
and objectionable, the Court will, at the instance of the defendant, require 
the plaintiff to deliver a particular, specifying the matters of fact which he 
intends to rely upon at the trial, as being the cause of his not being able to 
complete the purchase(J); but he is not bound to state any objection in 
point of law arising from the abstract (e). And where no such particular 
has been obtained, the plaintiff is not confined at the trial to those objec- 
tions which he has stated to the vendor, but may rely on any other (/). 

But where on rescinding the contract a particular objection to the abstract 
was inscribed on it, it was held that the plaintiff could not at the trial insist 
on other objections which were not taken, and which, if taken, might have 
been removed (</). 

Where the vendee in a special action for breach of contract relies on a 
defect in title, ho must prove the defect; it is not sufficient' to prove the 
mere opinions of conveyancers (//.). 

Where an auctioneer does not disclose the name of his principal, an 
action lies against him for breach of contract (0. Where the purchaser 
recovers the deposit only from the auctioneer, lie may, in a special 
action against the vendor, recover interest and the expense of investigating 
the title (k). 

The plaintiff is entitled to recover as damages, not merely the expenses 
which he has incurred in consequence of the non-performance of the con- 
tract, but in general for the loss sustained in consequence of the defendant's 
failure to complete the contract, even although the defendant is unable to 
complete the contract in consequence of the default of another (l). 

He is entitled to recover as damages, on counts properly framed, not only 
the amount of his deposit, but also interest upon it, and even interest on the 
residue of the purchase-money, which lias been lying ready to be paid 
without making interest (wz). It seems that he may also recover the 
expenses incurred in investigating the title (n). And where the vendor 

the owner of the property, when in truth 
he was not so. See 10 B. & C. 420. 

(m) Flureau v. Thornhill , 2 Blackst. 
1078. Sugden's V. & P. 221. 604, 7th edit. 
De Bemales ▼. Wood , 3 Camp. 268. 
Richards v. Barton , 1 Esp. C. 268. If 
the purchase-money has been lying ready 
without interest being made of it, it seems 
that such interest cannot be recovered. 
Sweetland v. Smith, 1 C. & M. 686 ; 3 
Tyr. 401. 

(n) Kirtland v. Pounsett, 2 Taunt. 146; 
Turner v. Beaurain , cor. Lord Ellenbo- 
rough, Quiidh. 2d June 1806. But see 
Camfield v. Gilbert, 4 Esp. C. 221 ; and 
Wilde v. Fort , 4 Taunt. 344, where Mans- 
field, C. J. held the contrary, and ruled 
also, that interest on the deposit was not 
recoverable. Unless the purchaser can 
establish the contract** of sale, he cannot 
recover the expenses of investigation- 
Gosbell v. Archer, 4 N. 6c M. 486. As to 


(6) Seaward v. Willock, 6 East, 198. 
Lowndes v. Bray , cor. Ld. Ellenbo rough, 
Sitt. after Trin. Term, 1810; Sugden's 
V.& P. 223, 6th edit. 

(c) Knight v. Crockford, 1 Esp. C. 189. 
See the Duke Sf St. AlboaCs v. Shore , 1 
II. B. 270. 

(d) Collett v. Thompson, 3 B. & P. 246. 

(e) Ibid. 

(/) Squire v. Todd, 1 Camp. 293. Col- 
lett v. Thompson, 3 B. & P. 246. Todd 
v. Boggart, M. 6c M. 128. 

(g) Todd v. Boggart, 1 M. 6c M. C. 128. 
See Squire v. Todd, 1 Camp. C. 293. 

{k) Camfield v. Gilbert, 4 Esp. C. 221. 
(J) Banson v. Boberdmm , Peake's C. 
120; and see Owen v. Gooch , 2 Esp. C. 
m P r{ h tit. Agent. 

(J) Farquhar v. Farley, 7 Taunt 492. 
U) Bopkins v. Grasebrooke, 6 B. 6c C. 
31. But note that in this case the vendor 
was in mult in representing himself to be 
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misrepresents the charges affecting the estate, the purchaser may recover 
the interest of money procured to complete the purchase, as well as the 
expenses of investigating the title and completing the conveyance (o); as 
where the intended grantor of an annuity represents that there are no 
judgments against him, in consequence of which the intended purchaser 
does not search until the transaction is ready to be completed (p). And 
if the action be brought against an agent who sold without sufficient autho- 
rity, the plaintiff may also recover the costs of a suit against the principal 
for a specific performance (q). 

The purchaser is not entitled to recover expenses incurred previously to 
entering into the contract, nor the expense of a survey made before he 
knows whether the title is good or not, nor the expense of a conveyance 
drawn under the expectation of making the purchase, nor the extra costs of 
a suit in equity by the vendor in which he is defeated, nor losses sustained 
on the resale of stock for the farm (r). 

Where the vendee relies on a defect in the vendor’s title, and no fraud is 
imputable to the vendor, the plaintiff does not usually recover damages (s). 

If on breach of contract by the vendor the vendee elect to disaffirm the 
contract in respect of the supposed goodness of his bargain ( t ), and to 
recover the deposit as money had and received to his use, he must prove 
the circumstances, and show that the contract is wholly unexecuted (u) 
by the vendor’s default ; but if there has been a part execution of the con- 


in tercst, see ib. and the st. 3 & 4 Will. 4, 
c. 42, s. 28; and supra, tit. Interest. 

(o) Richards v. Barton, 1 Esp 0. 268; 
Turner v. Beaurain , Sugden’s V. & P. 221. 
504, 7th edit. Coore v. Callaway, 1 Esp. 
C. 115. See Lord Kenyon’s observations. 
The expenses of investigation are not reco- 
verable under the count for money pay- 
ments. Canfield v. Gilbert, 4 Esp. C. 221 . 

(p) Coore v. Callaway, 1 Esp. C. 115. 
Richards v. Burton, 1 Esp. C. 268. 

(q) Jones v. Dyke, Sugden’s V. & P. 
App. No. 8. 

(r) Hodges v. Earl of Litchfield, 1 
Bing. N. C. 492. 

(s) See 3B.&P. 107 ; Flureau v. Thorn- 
hill, 2 Blackst. 1078 ; Brig's Case, Palm. 
364. Walker v . Moore, 10 B. & C. 416. 
In the case of Bratt v. Ellis, (C. B. 
Mich. & Hil. T. 45 Oeo. 3, cited in Mr. 
Sugden’s Treatise, App. No. 7,) where an 
auctioneer having a lien on property, sold 
it after the expiration of the authority 
given him by the owner, who refused to 
complete the contract, the Court is stated 
to have held that the purchaser was not 
entitled to more than the deposit, with 
interest, the costs of investigating the 
title, and the costs of the action, as between 
attorney and client ; although the jury, on 
the execution of a writ of inquiry, after 
judgment by default, had given a verdict 
fbr 350/., allowing 250/. as damages for 
the loss of the bargain. Where the pur- 
chaser upon a bonk fide sale of lands, before 
he had examined the abstract with the 
original deeds, resold the greater portion, 
but upon a subsequent discovery of a defect 


in the title the purchasers refused to com- 
plete their contracts ; held that the original 
purchaser having prematurely offered the 
premises for sale, before he had ascertained 
whether the abstract was correct or not, 
he was not entitled to recover by way of 
damages for loss of the bargain, nor for 
expenses incurred on such estate, and the 
costs of the sub-purchasers in examining 
the title. And semble, it is against the 
policy of the law that a party should offer 
an estate for sole before he has obtained 
possession and a conveyance. Walker v. 
Moore, 10 B. & C. 416. 

(t) The vendee may rescind the contract 
when a material fact affecting the contract 
is omitted in the conditions of sale. Wa- 
ring v. Hoggart, R. & M. 39. Ballard v. 
Wray, M. & W. 320. So where from an 
abstract of title, delivered before the time 
when the conveyance was to he made, the 
vendor appears to have no title. Roper v. 
Coombes , 6 B. & C. 536. Waring v. 
Hoggart, R. & M. 39. Ballard v. Wray , 

1 M. & W. 520. 

(u) Hunt v. Silk, 5 East, 449. Squire 
v. Todd, 1 Camp. 293 ; 2 Burr. 1011. 
Farrer v. Nightingale , 2 Esp. C. 639. 
Levy v. Haw, 1 Taunt. 65. The vendor 
is bound to make out a good title on the 
day on which the purchase is to be com- 
pleted. If hedeliver an abstract, setting out 
a defective title, which the vendee objects 
to, or does not verify the title according to 
the abstract delivered, the vendee is entitled 
to rescind the contract Berry v. Young, 

2 Esp. C. 640 (n). Cornish v. Rowley. 
Sul. N. P. 170. 
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tract, each that it cannot be wholly rescinded, so as to place the parties in 
statu quo , the party must resort to his action for breach of the special 
contract (v). But the plaintiff will be entitled to recover his deposit where 
the agreement has been vacated by the mutual default of the parties, although 
it contain stipulations for liquidated damages in case of nonperformance (to). 

The purchaser may recover the deposit as money had and received to his 
use, though the agreement for sale be unsigned and unstamped ( x ). 

This action may be maintained by the principal who has paid the money, 
although his agent, made the purchase, and signed the contract in his own 
name and was considered to be the principal by the vendor (y). But 
although the principal may sue where the agent has contracted in his name, 
the converse of the proposition is not true ; and where a man describes him- 
self as contracting in the character of an agent, it seems that he cannot shift 
his situation, and declare himself to he the principal, and the supposed 
principal to be a mere creature of straw ; at all events, to enable himself to 
sue as principal, it is necessary that he should give previous notice to the 
defendant of his real situation, otherwise he cannot recover (z). But one 
who has signed the contract as agent for another, may maintain the action 
against the vendor, where the contract is rescindable, if the principal has 
denied that he gave authority and has repudiated the contract (a). 

The plaintiff in this form of action cannot recover more than the money 
paid, although the estate has risen in value; but it seems that he may 
recover the money actually paid, although the estate has been diminished 
in value, hut this bus been doubted ( b ), He cannot recover the expenses of 
conveyancers’ opinions, and other expenses incurred in investigating the 
title on the money-counts (c). 

And where the original contract is void by the Statute of Frauds, for want 
of an agreement in writing, the plaintiff', it seems, can recover no more than 
his deposit without interest (el). 

An auctioneer is considered as a stakeholder (e), and should not part with 
the deposit until the sale has been carried into effect^*), and he cannot 
discharge himself by paying over the amount to the vendor (y). At all events 
he cannot do so after notice. 

(v) Where A. agreed to let B. into im- 
mediate possession of a house, and to repair 
it, and execute a lease within ten days, in 
consideration of which B. paid 10 1. and 
took possession, and A . neglected to execute 
the lease, and make the repairs beyond the 
ten days, and B . continued in possession 
after the ten days, it was held that B. could 
not afterwards rescind the contract. Hunt 
v. Silk, 5 East, 449. 

S Clarke v. King , 1 Ry. & M. C. 994. 

Adams v. Fairbairn, 2 Starkie’s C. 

277. 

(y) The Duke of Norfolk v. Worthy, 

1 Camp. 397. See j Edden v. Bead, 3 
Camp. 998. The payment of the deposit 
to the agent who made the contract with 
tlie plaintiff on behalf of the owner, is a 
payment to the veudor. 

{z) Bickerton v. Burrell, 5 M. & S. 

383. The action will lie against an auc- 
tioneer, to recover a deposit on a contract 
of sale, in which the plaintiff had signed 
himself ** J. Bickerton for It, Richardson.” 


And semble , an unnamed principal ought 
to give the like notice. Ib. 

(a) Lanystroth v. Toulmin , 3 Starkie’s 
C. 145. 

(b) See Sugden’s Treatise, 212, 6th edit. 

(c) Camjield v. Gilbert , 4 Esp. C. 221. 

(d) Walker x. Constable , 1 B. & P. 306. 

(e) An auctioneer is not liable for in- 
terest, unless the contract be rescinded, 
and a demand of the deposit be made. 
Where the treaty with the auctioneer was 
kept open, and no demand made, it was 
held tliat he was not liable for interest. 
Alaberly v. Robins , 5 Taunt. 625. Edr 
wards y. Nodding, 5 Taunt. 515. Far- 
quhar v. Farley , 7 Taunt 594. Lee v. 
Munn, 8 Taunt. 45. Sug. V. & P. 487. 
See above tit. Interest. 

’ (/) Borrough v. Skinner , 5 Burr. 2639; 
Berry v. Young, 2 Esp. C. 640 ; Spurrier 
v. Elderton, 5 Esp. C. 1. 

(g) Jones v. j Edney, Sudgcn’s V. & P. 
97 , cor. Ld. EUeiiborougb, 1812. Edwards 
v. Nodding , 5 Taunt 515. 
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Where the auctioneer was also the attorney of the vendor, and paid over 
the money after he knew that objections had been raised to the title, he 
was held to be liable to the vendee for his deposit (k). 

Where there was evidence to show that a party was in rightful possession 
of a term, which the sheriff had subsequently seized and sold under a 
against him, it was held, that in an action by the vendee to recover posses- 
sion from him, it was sufficient to produce the writ only, without proving 
the judgment (t). 

The vendor of a personal chattel brings his action either on a special con- 
tract of sale, or for goods sold and delivered , or for goods bargained and sold. 

In a special action on the case for not accepting the goods, he must prove, 
1st. The contract of sale; 2dly. Performance of conditions precedent on his 
part; 3dly. The amount of damage. 

1st. The contract of sale . — It has been seen that a contract for the sale of 
goods (k) of the price of 10/. or upwards(Z) is not binding, under the Statute 
of Frauds, unless the buyer accept part of the goods and actually receive 
the same (m), or give something in earnest to bind the bargain (w), or in part 
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Vendor of 
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(h) j Edwards v. Hodding , 5 Taunt. 815. 
Koto, that he was held to he liable also on 
another ground, inasmuch as he had misled 
the plaintiff as to the facts, and induced 
him to bring his action as he did. Where 
an auctioneer signed a contract for the 
sale of a house in his own name, and re- 
ceived the deposit, his principal being pre- 
sent, and after the purchaser lmd left the 
room paid it over to the principal, it was 
held that an action lay against the auc- 
tioneer to recover the deposit. Wray v. 
Gutteridge , 3 C. & P. 40. 

(i) Doe v. Murless , 0 M. & S. 110. 

(k) A . agrees to sell B. timber (the 

trees being then standing on the land of 
-4.) at so much per foot. ; this is a contract 
for the sale of goods within the statute. 
Smith v. Surrnan, J) It. & C. 561 ; and 
neither an offer on the part of B. to dispose 
of part to another person, or a letter in 
answer to one from A. demanding payment, 
in which B. refuses payment on the ground 
that the trees were not such as were con- 
tracted for, is sufficient to take the case 
out of the statute. Ib. 

(/) Supra, 487. 

(?/*) Supra , 488. See the next note. 

(n) Supra , 488. According to the civil 
law, the marking of goods by the buyer 
was an ambiguous act, which might or might 
not amount to a delivery, according to the 
intention of the parties. Si dolium signa - 
turn sit ah emptore Trebatms ait traditum 
id videri ; Laheo contra ; quod et verum 
est, magis enim ne summutetur signari 
solere quam ut trader e turn videatur. 
Dig. 18. 6. 1, 2. And it is very possible 
that cases may occur where the acts of the 
parties being ambiguous, or the feet of 
actual delivery being doubtful, it may be 
a question of mere fact for the jury. But 
notwithstanding this, it is usually a ques- 
tion of law, as it must necessarily be, when- 
ever the Court can apply the law to the 


mere facts as found by the jury (supra), 
Vol. I. tit. Law & Fact). It seems to be 
now fully settled, that so long as the 
vendor retains his lien for the price, there 
is no actual receipt within the statute. 
In the lute case of Baldey v. Parker (2 
JJ. & C. 37 ; supra, 487), where the defen- 
dant bought several articles at a shop, and 
marked some, and assisted in severing 
others from the bulk, it was held that there 
was no transfer and actual acceptance 
witiiin the exception of the statute. It 
was observed by Holroyd, J. that upon the 
sale of specific goods for a specific price, by 
parting with the possession the owner parts 
with his lien. The statute contemplates a 
parting with the possession, and therefore 
as long as the seller preserves his control 
over the goods so as to retain his lien, he 
prevents the vendee from accepting and 
receiving them as his own, within the 
meaning of the statute. 

The doctrine, that there can be no ac- 
ceptance or actual receipt so long as the 
vendor’s lien for the price subsists, was also 
laid down in the case of Carter v. Tons- 
saint (5 B. & A. 855). A horse was sold 
by oral contract, and no time appointed for 
payment; the horse was to remain with 
the vendor for twenty days without charge 
to the vendee ; at the expiration of that 
time the horse was sent to grass by the 
direction of the vendee, and by his desire 
entered as one of the horses of the ven- 
dor; and it was held that there was no 
acceptance of the horse within the statute. 
And the case was distinguished from that 
of Elmore Stone (1 Taunt. 458 ; supra, 
610), on the ground that in that case there 
was a change of possession. So in Tem- 
pest v. Fitzgerald (3 B. & A. 680), where 
a horse was sold, to be taken away at a 
time specified, and paid for in ready mo- 
ney ; and at the expiration of the time the 
purchaser rode him, but requested that he 
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Contract of of payment, or that some note or memorandum in writing of tlie said bargain 
«de« be made and signed by the parties to be charged by such contract, or their 

agents lawfully authorized. 

An auctioneer at a sale of goods by auction, is the agent of both parties, 
for the purpose of binding them by his signature (o) ; but he may maintain 
an action against the vendee in his own name, even although the name of 
the principal be declared at the time of sale ( p ) ; but if he brings the action 
his signature will not be sufficient within the Statute of Frauds to bind the 
purchaser (#). Having sold under a supposed executrix, having no title, lie 
cannot recover after the real executor has claimed the amount from the 
buyer (r). A bidder may retract his bidding at anytime before the knocking 
down of the hammer (s). 

The printed conditions of sale, pasted on the auctioneer’s box, are suffi- 
cient notice of the terms to a purchaser ( t ). 

If A. sell goods to B . who is unable to pay for them, and they are trans- 
ferred to C. by consent, this is a new contract between A . and C. and not a 
mere promise on the part of C. to pay the debt of B. ( u ). 

By broker. With respect to contracts made through a broker (.r) it is now perfectly 
well settled that the bought and sold notes are, if they correspond, evidence 
to bind the bargain, although the broker lias not signed a formal entry in 
his book (?/) ; secus if they do not correspond ( 2 ). Although it be clear that 
an entry signed by the broker is hot essential to the validity of a contract 
where formal bought and sold notes have been delivered, it is another 

might remain for a longer period in the a broker’s authority, by the custom of the 
vendor’s possession ; and the horse died trade, expires on the day on which it is 
before the. time when the purchaser was to given. Dickenson v. Lilwall , 1 Stnrkic's 
take him, and to pay the price ; the Court C. 128. Where goods are sold in London by 
held that the vendor could not recover the a broker, to be paid for by a bill of ex- 

price. See also Howe v. Palmer , 3 B. & change, it seems that the seller has a right, 

A. 321. within a reasonable time, to annul the eon- 

(o) Sec above, tit. Statute of Frauds, tract, if lie be dissatisfied with the pur- 

(p) William s v. Millington , 1 H. B. chaser, and that five days is a reasonable 

81 ; Coppin v. Walker, 7 Taunt. 237 ; time for this purpose. Hodgson v. Davis, 

Coppin v. Craig, 7 Taunt. 243 ; A tkyns 2 Camp. MO. A . and B. being jointly in- 

v. Batten , 2 Esp. C. 433. An action may terested in a cargo of oil, A. directs the 

be brought either in the name of the party broker to sell it ; the sale-note is a suffi- 

who actually made the bargain, or in the eient memorandum within the Statute of 

name of the party really interested. Skin - Frauds, although B. does not assent till 

ner v. Stocks, 4 li. & A. 437. after the sale. Sonnies v. Spencer, 1 D. 

(q) Far ebr other v Simmonds, 5 13. & A. & R. 32. 

333- (y) Goom v. Aflalo , 6 B. & C. 117. 

(r) Dickenson v. Paul , 4 B. k Ad. 038. Thornton v. Meux, 1M.&M. 143. Cum - 

(*) Payne v. Cave, 3 T. R. 148. And mingy. Roebuck, 1 Holt’s C. 172. Hindu 

qu , whether, as the auctioneer is the agent v. Whitekovse, 7 East, 659. 569. Rucker 

of the bidder, the latter may not retract v. Canvmeycr, 1 Esp. C. 105. Cooper v. 

where u memorandum is required by the Smith, 15 East, 105, 8. Blagdeny.Brad- 

Statute of Frauds at any time before the bear, 12 Ves. 466. 472. Buckmaster v. 

written entry is actually made by the ftuc- Harrop , 13 Ves. 456. Dickenson v. Lil- 

tSonecr. * wall, 1 Starkie’s C. 128. It seems that a 

(t) Mesnard v. Aldridge , 3 Esp. C. mere inaccuracy in the description of the 

271. An auctioneer’s oral declaration at names, which occasions no prejudice to 
the time of sale is not admissible in evi- the parties, would not vitiate the sale, 
deuce to vary the printed conditions either Mitchell v. Lapage, Holt's C. 254. 
against a purchaser at the sale, or for the ( s ) Grant v. Fletcher , 5 B. k C. 436 ; 

latter, against one who purchases during Goom v. Aflalo, 6 B. & C. 117. Thorn- 

the sale from him, and whose name is in- ton v. Meux , 1 M. Sc M. 43. But a ven- 

serted as purchaser in the auctioneer's dee iB bound by a note of the contract 

kwk. Shelton v. Linius, 2 Tyr. 420. signed by him and delivered to the vendor 

(m) Browning v. Stallard , 5 Taunt, by the broker, although it may differ from 

the note sent to the vendee. Rowe v. Os- 

W Evidence is admissible to show that born, 1 Sturkie's C. 140. 
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question whether the broker’s entry of the contract, signed by him, would 
be sufficient in the absence of sufficient bought and sold notes. 

In the case of Heyman v. Neale (a), Lord Ellenborough said, that “ the 
entry made and signed by the broker, who is the agent of both parties, is 
alone the binding contract. What is called the bought and sold note is only 
the copy of the other, which would be valid and binding although no bought 
or sold note was ever sent to the vendor or purchaser ; the defendant is 
equally liable in this case as if he had signed the entry in the broker’s book 
with his own hand and in that case the plaintiff recovered accordingly. 
In the later cases on the subject, although it does not Uppear to have been 
expressly ruled that the entry in the broker’s book, signed by him, would 
not be in itself sufficient to bind the contract, yet it has been held in strong 
terms that the copies delivered to the parties were the proper evidence of 
the contract (b). 

Where A . agreed to buy, and B. to sell, a quantity u of St. Petersburgh 
clean hemp,” and the broker delivered a bought-note to A ., in which by 
mistake he inserted “ Riga Rhine hemp,” instead of “ St. Petersburgh clean 
hemp,” and delivered a correct sale-note to B. ; it was held that the 
variance was fatal, and that B. could not recover against A . for breach of 
contract (c). But where the broker, in botli the bought and sold notes, 
made a mistake in describing the sellers’ firm to be A ., B. and C., which 
had in fact, without the knowledge of the broker, been changed to A ., J). 
and i&, it was held that the purchaser could not set up the mistake in an- 
swer to an action, without showing that he was excluded from a set-off, or 
otherwise prejudiced by it (d). 

A material alteration made in the sale-note by the broker, after the bar- 
gain has been made, at the instance of the seller, without the consent of the 
purchaser, precludes the seller from recovering on the contract ( c ). 

Where the invoice is silent as to the terms of sale of goods, parol evidence 
is admissible to prove the terms. Where an offer is made by letter to sell 
goods, the contract is complete from the time of acceptance. And where 
the offer was by A. to sell goods to B. receiving an answer by return of post, 
and a letter of acceptance, being mis-directed, arrived two days later than 
it ought to have done had it been properly directed, it was held that the 
bargain was complete from the moment that the offer was accepted (f). 

Where goods are ordered for a club, by A. one of the members, every 
member who either concurs in the order or assents to it, is liable, although 


(«) 3 Camp. 337. Note, that in this 
case bought and sold notes had been sent, 
hut. the vendee on receiving the copy ob- 
jected to it. 

(6) In Cumming v. Roebuck, 1 Holt’s 
C. 173, Gibbs, Ld. C. J. intimated that the 
entry in the broker’s book was not to be 
regarded as the original contract, and said 
that the case in which it had been so held 
hail been contradicted. In Thornton v. 
Meux, 1 M. & M. C. 43, Abbott, L C. J. 
said, “ I naed to think at one time that 
the broke r’s book was the proper evidence 
of the contract ; but I afterwards changed 
my opinion, and held, conformably to the 
opinion of the rest of the Court, that the 
copies delivered to the parties were the 


evidence of the contract they entered into, 
still feeling it to be a duty on the part of 
the broker that the copies should corres- 
pond.” See also his Lordship’s judgment 
in the case of Goorn v. Aflalo , G B. & C. 
117. 

(c) Thornton v. Kempster , 1 Marsh. 
356. 

( d ) Mitchell v. Lapagc , Holt’s C. 263. 

(e) Powell v. Bivett, 16 East, 29. Note, 
that the alteration was made in the buyer’s 
note; and it was held that this was so 
vitiated by the interpolation, that it was 
not evidence even of the original contract. 
And the Court relied on Matter v. Miller , 
4 T. R. 320. 

(/) Adamt v. Lindsell, 1 B. & A. 081. 


Contract of 
sale. 

By broker. 
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Contract, A. be made debtor in the plaintiff’s books, unless it appear that the plaintiff 
meant to give credit to A. only(/ 7 ). 

By agent An agent who buys or sells for another is always liable where he 
buys in his own name, or where credit is given to him ( h ) ; so if he order 
goods for another, but the seller refuses to deliver to that person’s credit, 
but delivers on the credit of the agent only ; so, as is said, if having ordered 
goods in the name of another, he afterwards refuses to inform the seller who 
the person is, in order that he may sue him (*). But if he declare himself 
to be merely an agent, he is not liable (A). But if a factor here buy or sell 
goods for a foreign principal, he will be personally liable, for it will be pre- 
sumed that credit was given to him(Z); but the contract is, it seems, in all 
cases with the principal when discovered. # 

A vendor may sue the principal, when discovered, although the agent 
bought in his own name ; but if, where the name of the principal is known 
at the time of sale, the vendor elect to give credit to the agent, he can- 
not, it has been seen, afterwards resort to the principal (m). But if the 
name be not disclosed at the time, the vendor may afterwards sue the prin- 
cipal, although the agent professed to purchase in the character of agent, 
and the vendor, without asking the names of the principals, debited the 
agent with the price («). Where the sale is made by a factor known by the 
purchaser to be such, the vendor may sue for the amount (o). 

2dly. The performance of conditions precedent (p). 


(ff) Delauney v. Strickland , 2 Starkic’s 
C. 431). 

(A) Per lid. Kenyon, in Owen v. Gooch 
2 Esp. C. 568; Morgan Corder. Pale v ’a 
P.&A.250. 

(i) Ibid. 

(A) Ibid. Where X., an auctioneer, 
signed an agreement, as agent for A., and 
afterwards A. signed the agreement in these 
terms, “ I approve of X. having signed this 
on my behalf, ’’ it was held that the auc- 
tioneer was not personally liable. Spittle 
v. Lavender, 2 B. & B. 402. See Benson v. 
Morris , 2 Taunt. 374. A broker who de- 
clares in Ills own name against a vendee for 
not accepting goods, cannot recover on a 
contract describing him as a broker selling 
for his principal. JRayner v. Linthome , 1 
Ry. & M. C. 325 ; for the note shows him 
to be a broker and not a principal, and if 
the note were out of the question, there 
would be nothing to satisfy the Statute of 
frauds. Abbott, L. C. J. distinguished the 
case from that of Atkyns v. Amber, 2 Esp. 
C. 493, on the ground that in the latter 
case there had been a delivery. In that 
case there was a sale-note of timber sold 
by the plaintiff on account of Hipping, for 
a bill at two months ; the declaration aver- 
red a sale by the plaintiff ; the plaintiff in 
fact had a lien on the goods, and authority 
to sel) ; it was held that he was entitled 
to recover. Cor. Eyre, C. J. 

(0 Gonzales v. Sladen, B. N. P. 130. 
See the observations of Eyre, C. J., in Be 
V m * V * Victohre Harel VAigle, 1 B. & 

(m) Paterson v. Gandasegui , 15 East, 
03. Aaduon v. Gandasegui, 4 Taunt. 574. 


JRailton v. Hodgson , and Peele v. Hodg- 
son, 4 Taunt. 576. After giving credit to 
one person, the vendor cannot afterwards 
resort to another ; and it is for the jury to 
say to whom credit was given. Leggatt 
v. J Head, 1 Carr. C. 16. The plaintiff sold 
cattle to M., a bailiff of the defendant, em- 
ployed in purchasing cattle for him, having 
always money in hand, and never autho- 
rized to buy on credit; the cattle were 
paid for by bills drawn on M., which the 
plaintiff afterwards renewed; held, that it 
was properly left to the jury to say whe- 
ther the cattle were sold upon the credit 
of M , or of the defendant, and that it made 
no difference that M. was a known agent of 
the defendant’s; the jury having found for 
the defendant, the Court refused to disturb 
the verdict. Edwardsv. Smith, 12 Moore, 
59. ' 

(w) Thompson v. Davenport, 9 B. & C. 


\P) Homoy v. Jbacy , o ju. «x o. mu. 
Morris v. Cleasby, 4 M. & 8. 574. Al- 
though the factor acted upon a del credere 
commission, and bills had been drawn for 
the amount, which had never been paid. 
The giving such commission is in order to 
obtain an additional security, and not to 
substitute one for another, nor to vary the 
rights of third parties. Hornby v. Lacy , 
6 M. Sc S. 166. And see Morris v. Cleas- 
by, 4 M. & S. 674. See above, tit. Set-o*f. 

(p) Supra , 67, note (e). Bordenave 
v. Gregory, 5 East, 107. Though there 
be mutual promises, yet if one thing be the 
consideration of the other, a performance is 
necessary to be averred, unless a spe cial 
day be appointed for performance. Calloncl 
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If the goods were to be delivered at a particular place, a tender there, Goods, 
or that which is equivalent to a tender in point of law, must be proved, as Condition 
that the defendant dispensed with the necessity of a formal tender, by a 
refusal to complete his contract (#). 

The tender of a larger quantity than was agreed for is not sufficient, 
unless the defendant mi^ht have had and the plaintiff was ready to deliver 
that which the defendant was bound to take (r). 

It is incumbent on the vendor to show that the goods correspond with the 
description in the contract If they be described in the sale-note as of a 
particular quality, it is not sufficient to show that the quality, though infe- 
rior to that described, corresponded with a sample previously delivered (*). 

In an action for the price of goods sold by sample, it is necessary to prove 
that they corresponded with the sample at the time of the sale (t ) ; it is not 
sufficient to prove an usage of trade where samples are drawn without fraud, 
for the buyer to take the goods on receiving a compensation for the dif- 
ference (w). 

On an agreement to purchase 300 tons of Campeachy logwood, of real 
merchantable quality, at 35/. per ton, and that such as might be determined 
to be not of real merchantable quality might be rejected, it was held that 
the vendee was bound to take so much as was of the sort described, at the 
contract price, although 16 out of 300 tons were not Campeachy log- 
wood (jr). 

Where a purchaser orders several things at the same time, though at 
separate prices, he may, it seems, consider the contract as entire, and refuse 
to accept some of the articles without receiving the rest (y), but if he accept 

v. Briggs, 1 Salk. 112. On a general con- cannot be declared on as one contract 
tract, neither party is bound to do the first ( James v. Shore , 1 Stark ie’s C. 426. And 

act. Rawson v. Johnson , 2 East, 203. see Poole v. Shergold , 2 Bro. C. C. 118 ; 1 

(q) Glazebroohv. Woodrow , 8 T. It. Cox,273, S. C. ; 6 Ves. 726; Sugden’s Trea- 

366. Jones v. Berkely , Doug. 687. If tise,5th edit. 247). It is a distinct contract 

there be no stipulation as to the place of on each lot. See Roots v. Ld. Dorm.er , 4 

delivery, it will be intended that the vendee B. & Ad. 77. On the other hand, where 
was to fetch the goods. an agent for the sale of horses sold to A. 

(r) Dixon v. Fletcher , 3 M. & W. 146. in one lot, and at an entire price, a horse 

Where the defendant is to take the goods, belonging to A ., and also a horse belonging 
it is sufficient to allege and prove a readi- to B., warranting both to be sound, it was 
ness to deliver. Ramson v. Johnson , 1 held that A. could not maintain assumpsit 
East, 203. Wilkes v. Atkinson , 1 Marsh. against 2?. for the uusoundness of the horse 
412. belonging to him, declaring as upon a sale 

(*) Tye v. Fynmore , 3 Camp. 482. See of that horse, for the contract is entire, 
also Hayden v. Hayward , 1 Camp. 180 ; Symonds v. Carr , 1 Camp. 361. Hort 
infra, tit. Work and Labour. v. Dixon, Selw. 101. 

(0 Hibbert v. Shee, 1 Camp. 113. Where the plaintiff sold 60 coombs of 

(w) Ibid. rye to the defendant, at 14 « per coomb, to 

(#) Graham v. Jackson, 14 East, 498. be delivered at or before Michaelmas, and 

(y) Champion v. Short, 1 Camp. 53 ; the money to be paid on the delivery of the 

supra, 487. Where the purchaser of lands last rye, and the proof was that 50 coombs 
took the growing crops at a valuation, and were delivered before Michaelmas, it was 
the purchaser entered, but the vendor could held, that though the agreement was entire 
make no title to the land, it was held that for 60 coombs, yet that the parting it in 
the contract being entire, he could not the delivery made it in the nature of several 
maintain indebitatus assumpsit for the contracts; for the one party sent it in, and 
crops {N sale v, Viney, cor. Lord Ellenbo- the other accepted it, in pursuance of their 

rough, 1 Caipp. 471). So it has been held agreement ; and that if no other contract 

that a purchaser of two houses in distinct could be proved, it should be understood 
lots at an auction, may reffise to take one, to be a partial agreement as to the 50 
if no title can be made to the other ( Cham- coombs ; for the subsequent acts of the par- 
bers v. Griffiths, 1 Esp. C. 150). But qu.y ties so expounded their contract, that it 
for where different lots are bought at an should be understood that the rye might be 
afeettan, the agreements are separate, and delivered by parts (Glib. L. Ev. 191, cites 
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( Conditions one singly he severs the contract, and cannot object to receiving another 
precedent. 0 f the remaining articles (z). 

Where there is an entire contract for the delivery of goods at different 
times, and part are delivered according to the contract, and the vendor 
makes default in delivering the remainder, the vendee cannot before the 
expiration of the time maintain an action for the part delivered ; for the 
purchaser may, if the vendor fail to complete his contract, return the part 
delivered ; but if the vendee retain the part delivered after the vendor has 
failed to complete the contract, the latter may recover the value of the 
goods which he has so delivered (a). 

Stock. In an action for not accepting stock, the plaintiff, in addition to the con- 
tract, must prove that he was possessed of the stock in question (5), by the 
production of the Bank books, or of an examinedPcopy. Also that he either 
made an actual transfer, or attended at the Bank for the purpose, on the 
day appointed for the purpose, until the Bank books were closed (c) ; and 
also (where the stock lias not been transferred to the defendant) that it has 
been transferred to some other person (d) within a reasonable time after- 
wards^). 

In an action for not replacing stock, the plaintiff must prove the contract, 
his possession of the stock, his sale of it, and the advance of the product to 
the defendant ; and he will be entitled to estimate his damages either at 
the current price of such stock on the day appointed for re-payment, or on 
the day of the trial, for had the defendant kept his promise the plaintiff 
might have received that price ( f ). 

Damage. The plaintiff, in an action for not accepting goods, should also be pre- 
pared with evidence to show the amount of the loss which he lias conse- 
quently sustained. 


Trials per Pais, 400). And where the 
plaintiff sold to the defendant 100 sticks of 
flour at 04 s. 9/i per sack, and the plaintiif 
delivered part, but refused to deliver the 
residue, the Court of K. B. is said to have 
held (contrary to the decision at Nisi 
Prim), that the vendor was entitled to 
recover for the part delivered. Walker v. 
IHxon, 2 Starkie’s C. 281. 

Where the defendant bargained and sold 
to the plaintiff 300 quarters of barley to 
be delivered between harvest and Candle- 
mas where the plaintiff should appoint, at 
10*. per quarter, and 2*. 0 d. was paid at 
the bargain, and the residue to be paid at 
the times of delivery, according to the 
quantity ; and upon the delivery of 10 
quarters and a half (which were delivered 
for 20 quarters), the plaintiff paid 10/. 
only, but afterwards paid the other 6/. be- 
fore action brought, it was held by Parker, 
C. J., that an action was maintainable for 
non-delivery of the residue ; for delivering 
19 quarters and a half without fall payment 
was a dispensation by the defendant as to 
that quantity, and this did not excuse him 
from a delivery of the rest according to the 
agreement. Peenam v. Palmer , Oil. L. E. 
194. 

W Ibid. Contract for the sale of trees 
to he paid for according to certain con- 
ditions ; the purchaser took away part, but 


refused to take away the remainder ; held 
that he had thereby abandoned the entirety 
of the contract, aud that the executors 
of the vendor might recover the value of 
the trees taken. Bragg v. Cole , 6 Moore, 
114. 

(a) Oxendale v. Wetherell, 9 B. & C. 
380. Or set off the value. Hhipton v. 
Canon, 5 B. & C. 378. 

(b) Bretton v. Cope, Peake’s C. 39. See 
the stat. 7 G. 2, c. 8. 

(c) Bordenave v. Gregory , 5 East, 107. 
Hccksclur v, Gregor y, 4 East, 607. Cal- 
lonel v. Briggs , 1 Salk. 112. 

(d) By the *tat. 7 G. 2, c. 8, s. 6. 

(e) Bordenave v. Gregory , 5 East, 107. 
Callond v. Briggs , 1 Salk. 112. Heckscher 
v. Gregory , 4 East, 607. Some of the 
Judges in Bordenave v . Gregory expressed 
a doubt whether the transfer ought not to 
be made at the next transfer day after the 
contract has been broken ; but a majority 
were of opinion that it was sufficient to 
transfer within a reasonable time after 
wards ; hut that if the stock bore a higher 
price at apy intermediate transfer day, 
then that higher price should be the mea- 
sure of damages. 

(/) Shephet d v. Johnson , 2 East, 211 . 
But see M i Arthur v. Lord Seafortli , 2 
Taunt. 257. Qu. whether he is entitled to 
recover the price on any intermediate day. 
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Where a person who had contracted for a certain quantity of oil to 
be delivered to him at a future day, at a certain price, became, bankrupt 
before that day arrived, and obtained his certificate, held that he was 
nevertheless liable to an action for not accepting and paying for the oil, 
and that the proper measure of damages was the difference between the 
price which he had contracted to pay for the oil, and the market-price at 
the time when the contract was broken ( g ). 

The goods, on a refusal to accept them, may it seems be re-sold, and the 
defendant will be liable to the loss arising from the re-sale of them (A). If 
a vendee omit to remove goods within a reasonable time, the vendor may 
recover for warehouse room (£) ; or he may recover damages for not removing 
them, when he is prejudiced by the delay (A). 

Where the goods weite to be paid for by a bill, the vendor is entitled 
to recover interest from the day on which the bill would have become 
due (/). 

Indebitatus assumpsit will lie for goods bargained and sold where the 
vendee refuses to f&cept them, on a false assertion that the quality does not 
correspond with that which is specified in the contract ( m ). And in this 
form of action the plaintiff will be entitled to recover the full price ; whilst 
on a special count for not accepting the goods, he could not recover more 
than the damages proved to have been sustained (n). And it seems that the 
action for goods bargained and sold may be supported even after a re-sale 
of the goods by the vendor ( o ), although the plaintiff would be liable as for 
a wrongful conversion ( p ). 

To support this count it is necessary to prove a contract by which the 
property passed (q). The maker of a machine by order cannot recover on 
this count until there has been an appropriation of the machine assented to 
by the purchaser (r) ; nor in general is the count available in the absence 


( g ) Boorman v. Nash, 9 B. & C. 145. 

(A) 1 Salk. 113; infra, 1221, note (£). 

(i) 3 Camp. 426. 

(A) Greaves v. Ashlin , 3 Camp. 426. It 
has been said that he cannot re-sell them. 
Ibid. Noy’s Max. 87, 88. Alexander v. 
Comber , 1 II. B. 20. But see Langfort v. 
Tiler, Salk. 212. 

( l ) Boyce v. Warburton , 2 Camp. C. 
480. 

(m) Hankey v. Smith, Peake’s C. 42, n. 

Secus, where there has been an acceptance 
of the goods. Elliott v. Pybus , 10 Bing. 
512. b 

(n) Hankey v. Smith , Peake’s C. 42, n. 

(o) Mertens v. Adcock , 4 Esp. C. 251, 
cor. Ellenborough, C. J. ; contrary to Here 
v. Milner , Peake’s C. 42, a, cor . Lord Ken- 
yon, C. J. But see Hagedorn v. Laing , 
6 Taunt. 162. Such re-sale does not bar 
an action for non-acceptance of the goods. 
Acebal v. Levy, 10 Bing. 384. Maclean 
v. Dunn, 4 Bing. 722. 

(p) Ibid. And qu. whether indebitatus 
assumpsit for goods bargained and sold is 
maintainable where, by the conditions of 
sale, the vendor is entitled to re-sell them 
in case the vendee does not remove them * 
te«™*d»yceruan. Hagedorn V. Laing, 
6 Taunt. 162. 

VOL. II. 


(i q ) See therefore the cases decided under 
the Statute of Frauds referable to this 
head, ami below, tit. Goods sold and 

DELIVERED. 

(r) Atkinson v. Bell , 8 B. & C. 277 ; 2 M. 
Sc By. 292. There K ., a patentee, received 
orders for machines from the defendant, and 
employed the plaintiff to make them, which 
he did, and delivered them on K * s pre- 
mises ; they were subsequently altered to 
a newer plan, and other machines, Intended 
by K. also foT the defendant, were by K.’s 
direction altered to correspond, and the 
whole, after being packed in boxes for the 
defendant, remained on the plaintiff’s pre- 
mises, and the defendant was subsequently 
required to take them, but refused so to 
do ; held, that although the goods were in- 
tended for the defendant, yet until his 
assent given, or even actual delivery, no 
property vested in him, and therefore the 
action for goods bargained and sold was 
not maintainable against him by the plain- 
tiff; held also, that as the work and labour 
was bestowed on articles which had never 
become the property of defendant, it could 
not be said to have been done for his bene- 
fit to render him liable. Semble, a count 
for refusing to accept the goods might have 
been supported. 

4 H 


Damage. 


Goods bar- 
gained and 
sold. 
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of Mich a contract and such a dealing with the subject-matter as are suffi- 
cient to vest the property in the chattel (*). 

In an action for goods sold and delivered 9 the plaintiff (t) must prove, 1st, 
The contract of sale; 2dly, the delivery of the goods; and 8dly, their 
value (a). 

1. The contract of sale. The evidence of a contract of sale is either ex- 
press , as where proof is given of an order for the goods, either written or 
oral, or it is presumptive. Where there has been a delivery , an agreement in 
writing is unnecessary, but where there has not been a complete delivery, 
and the action is brought either ou a special contract, for not accepting the 
goods,. or generally for goods bargained and sold, it is frequently necessary 
to prove a contract in writing, or part-payment, or part-acceptance of the 
goods (or). # 

The evidence to prove a contract for the sale of goods has already been 
considered (y). 

A master is not liable for goods ordered by his servant, ^without some proof 
of authority given by the master ( 2 ). 

Proof that a master has on former occasions empowered his servant to take 
up goods on credit, will be evidence of the authority of the servant to take 
up goods on a subsequent occasion, in an action against the master for goods 
sold anjl delivered («), although he has in fact, supplied the servant with 
money to pay for them ; but the master may rebut the inference as to the 
authority of the agent, by proof that he has always supplied the servant 
with money for tlie purpose ( b ), or that lie had previously given notice that 
he would in future jmy ready money ; but in such case notice to a man-ser- 
vant of the tradesman is not sufficient ( c ). 

It seems that in general proof that the goods have been delivered to the 
defendant, and that he has used them, is prima facie evidence of a contract, 
without proving any order (<7). 

In general, where an agent sells goods for his principal, the contract in 
point of law is between the principal and the buyer, and the former may 
maintain the action (e) ; but where the agent sells the goods as his own, con- 
cealing the name of his principal, and the principal brings an action against, 
the buyer, the latter lias a right to consider the agent as the principal for 


(*) Sec tlie cases above, tit, Tuovku. 
The proof in this respect, seems to he the 
same as in an action lor goods sold and 
delivered, with the exception, of course, of 
the fact of delivery. Whore the plaintiffs 
sold to the defendants a quantity of butter 
expected from Sligo, to be paid for by bill 
nt two months from the landing, and the 
defendants accepted the invoice and bill of 
lading, it was held that the plaintiffs were 
entitled to recover on this count, although 
the butter was lost by shipwreck. Alex- 
ander v. Gardner, 1 Bing. N. C. 671 ; and 
semble , they were entitled to recover for 
goods sold and delivered. 

(0 The action may be maintained by 
the auctioneer who sold tlie goods. Wil- 
liams v Millington , 1 11. Bl. 81. The 
right is, of course, subject to that of his 
principal, who may intervene and claim the 
value. 

00 These particulars are put in issue 


by 1 he plea of non assumpsit. Cousens v. 
Pnddon , 2 C. M. & R. 566. 

0*0 Supra , Frauds, Statute op. 

(y) Supra, tit. A ssu m psit. — Frau db , 
Statute op. 

( 2 ) Maunders v. Conyers , 2 Starkie’s 
C. 281. 

00 Busby v. Scarlett , 5 Esp. C. 76 ; 1 
Show. 05. 

(5) Ibid, and 3 Esp. C. 214. 

(<?) Gratland v. Freeman , 3 Esp. C. 85. 

(d) Bennett v. Henderson , 2 Starkie’s 
C. 550, where the plaintiff sent goods to 
the defendant abroad, on the order of a 
London merchant, and the defendant re- 
ceived and used the goods. In an action for 
the price of* cloth, a written order by the 
plaintiff to deliver back the cloth to bearer, 
being in the defendant’s possession, is pre- 
sumptive proof of tlie re-delivery. Shep- 
herd v, Currie, 1 Starkie’s C. 454. 

0 e ) Cowp. 255 ; 2 Camp. 24. 
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all purposes, and may sot off any claim which he had against the agent, or proof of 
rely upon any payment which he has made to him in due course, without contract, 
notice that he was not the principal (/). So where an agent purchases on ip 
behalf of a principal, whose name he conceals, the buyer may, on dis- 
covering the principal, support an action against him (g) ; and he is not 
affected by the state of accounts, or by any private agreement between the 
vendee and his agent (A); but if the seller let the day of payment pass 
without calling on the principal, and the latter is thus induced to suppose 
that the buyer looks to the broker for payment, and on this supposition pays 
the price to the agent, the principal is discharged (j .) ; and if the seller, 
knowing that the buyer, who deals in his own name, is the agent of another, 
elect to give credit to the agent, and debit him with the amount, he cannot, 
afterwards recover from the principal (A). 

Goods having been supplied for the use of the poor of a parish, on orders 
signed by some of the overseers separately, but all of whom have on different 
occasions promised to pay, it is evidence of a joint contract, and all, includ- 
ing the assistant overseer who had signed, are liable (l). Where a wife 
ordered goods to be delivered to her mother, saying, her husband would pay 
for them, which he did, and other goods were supplied in like manner, it 
was held, that there was evidence to go to a jury of the wife’s authority as 
to the latter goods (m). The father of an infant is not liable for goods 
supplied to the latter, except upon an express contract, or where one can 
be implied from circumstances (n). He is not liable even although he 
desert an infant child, where he had reasonable ground for supposing that 
the child was provided for (o). 

It is usually a question of fact for the jury to decide to whom credit was 
given (p). 

The plaintiff may in this as in other cases, waive a tort, and in some Waiver of 
instances (qr) treat the defendant, who has fraudulently possessed himself tort. 


(/) George v. Claggett , 7 T. R. 359. 
Babone v. Williams , Ibid. 360 ; Str. 1182; 
B. N. P. 130. And see tit. Vendor and 
Vendee. 

(g) Kymer v. Suwercropp, 1 Camp. 101). 
Speering v. Degravc , 2 Veru. 643. 

(A) Precious v. Abel, 1 Esp. C. 350. 
Rich v. Coe , Cowp. 636. Waring v. 
Favenc , 1 Camp. 85. 

(i) Kymer v. Suwercropp, 1 Camp. 109. 
Speering v. Degrave , 2 Vera. 643. 

(ft) Paterson v. Gandasequi , 15 East, 
62. It was observed in argument, iu that 
case, that there were many instances where 
the principal is not liable, as in the case of 
building contracts ; and Lord Ellenborough 
cited the case of Bramah v. Lord Abing- 
don , as having been lately decided, where 
the defendant had contracted with a sur- 
veyor, who ordered goods from the plain- 
tiff for the ubc of the defendant’s house, 
and yet he was held not to be liable. 

(0 Kirby v. Banister , 5 B. & Ad. 
1060. 

(m) Fisher v. Lynn, 4 N. & M. 559. 
See tit. Husband and Wipe. 

(n) Baker v. Keen, 2 Starkie’s C. 501. 
Rolfe v. Abbott , 6 C. & P. 280. 

{p) Urmslon v. Newcomen , 4 Ad. A Ell. 


899 ; and see Law v. Wilkin, 6 Ad. & 
Ell. 718. 

(p) Leggatt v. Reed, 1 Carr. C. 16. 
But where a tradesman makes out an ac- 
count for goods sold to a particular person, 
it is deemed to be conclusive, unless it be 
shown by unequivocal evidence that credit 
was given to another. Storr v. Scott , 6 
C. & P. 241. Thompson v. Davenport , 
9 B. & C. 86. See Eden v. Titchmarsh , 
1 A. & E. 691. The plaintiff dealt with 
Thomas Fox, the defendant; the defendant 
gave up the business to his son, Thomas Sa- 
muel Fox, who carried it on upon different 
premises, but dealt with the plaintiff under 
the name of Thomas Fox; he was known by 
the name of Samuel Fox. Parke, J. held that 
the defendant was not bound to give notice 
to the plaintiff of his having given up the 
business to bis son, and that it was incum- 
bent on the plaintiff to show, either that 
the son acted for the father by his autho- 
rity, or that the father had done something 
to authorize that belief. Beckwith v. Fox, 
cor. Parke, J., York Summ. Ass. 1882. 
And see Edwards v. Smith , 12 Moore, 50. 

(q) It is not in all cases where the party 
lias converted the goods of another to his 
own use, that the tort may be waived and 

4 h2 
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of the goods, as the purchaser. The defendant by fraud procured the plain- 
tiff to sell goods to an insolvent, and took possession of them, and it was 
held that the defendant, upon an action of assumpsit brought to recover the 
value of the goods, could not set up the sale, because it had been fraudu- 
lently procured by him, and that the mere possession unaccounted for raised 
an assumpsit to pay (r) ; so if a father fraudulently and falsely represent that 
he is about to decline business in favour of his son, a minor, and thereby 
obtain possession of goods, of which he disposes, he i9 liable to the vendor as 
for goods sold to himself (s). 

The vendor of cyder juice to be made on his premises, in his own vessels, 
lent to the vendee for the purpose, may recover their value on their being 
seized through the vendee’s default for breach of the excise laws, as goods 
gold and delivered (t). So if goods be lent or be 'delivered on the terms of 
sale or return, and they are retained an unreasonable time (u). So where 
the consideration lor the goods is not merely money, e,g. where it is to 
consist partly in the delivery of goods, yet if the purchaser refuse to perform 
his engagement, it seems that a contract to pay in money results (x). 

But where the owner of property taken away by another waives the tort, 
and brings assumpsit for their value, he must prove a clear title to the 
property (y). 

Where there is a special contract as to the time of payment for goods, the 
plaintiff may recover on the general count, when the time of credit has ex- 
pired, and use the contract as evidence of the stipulated value (r). Where 
the vendee is to pay in three months, by bill at two months, the credit is for 


the transaction changed into a contract 
for goods sold and delivered ; but if the 
goods be converted into money, the plain- 
tiff may waive the tort and recover the 
money. Bennett v. Francis , 2B.&11. 654. 

(r) Hill v. Pcrrott , 3 Taunt. 274. But 
see B. N. P. 180, where it is laid down, 
that, if the defendant, by a corrupt agree- 
ment with the plaintiff’s servant, obtain 
the plaintiff’s goods at half price, which 
the servant is to have for his own use, no 
assumpsit lies, any more than it would 
against one who had stolen the goods; 
tam. qu. unless the action has actually 
merged in the felony. The defendant frau- 
dulently induces the plaintiff to sell goods 
to A . who could not pay for them, and on 
n nominal re-sale by A, obtains the money ; 
the plaintiff* may, in an action for money 
had and received, recover the amount un- 
paid by A. Abbotts v. Barry , 2 B. k B. 
260 ; and see Bennett v. Francis , 2 B. & 
P. 554; 4 Esp. C, 80. Head v. Hutchin- 
son, 8 Comp, 352. 

(s) Per Gibbs, C. J., Biddle v. Levy , 1 
Btarkie’s C. 20. 

(t) Studdy v. Sanders , 5 B. & C. 628. 

(u) Biancki v. Nash, 1 M. & W. 645. 
Beverley v. Lincoln Qas Co . 6 Ad. & Ell. 
631. Bay ley v. Gouldsmith, Peake’s C. 
56; Coleman v. Gibson , 1 Mo. & R. 168. 
And see Stone v. j Rogers, 2 M. & W. 443. 
8o whore a musical snuff-box was lent, on 

understanding that, if it was damaged, 
the defendaut was to retain and pay for it. 
Biajichi v. Nash, 1 M. Sc W. 545/ 


(x) Sheldon v. Cox, 3 B. & C. 420. 
Forsyth v. Jervis , 1 Starkie’s C. 437 ; In- 
gram v. Shirley, 1 Starkie’s C. 185; and 
see Hands v. Burton, 9 East, 349. But 
in the case of Harris v. Fowle, cited 1 
H . Bl. 287, on an agreement to pay for 
goods in money and buttons, Buller, J. 
held a special count to be necessary. See 
Talver v. West, Holt’s C. 179. 

(y) Per Abbott, L. C. J., in Lee v. Shore, 
1 B. & O. 94. The plaintiff proved that 
certain spar had been removed by the de- 
fendant from land occupied 20 years by 
Bond as tenant from year to year to Hurd ; 
the plaintiff had made an agreement in 
writing with Hurd for a lease of the spar, 
which agreement was not produced ; the 
plaintiff proved that he had sold spar to 
several persons, who took such spar away, 
but no contract with the defendant was 
proved ; it was left to the jury to say 
whether the plaintiff had proved any title 
to the spar, and they found for the de- 
fendant, and the Court afterwards held 
that there was no sufficient proof of title. 

(~) Mussen v. Price, 4 East, 147 ; Mil- 
levy. Shaw , Ibid. 149. Brooke v, White , 
1 N. R. 330. It seems to be now fully 
settled, that the defendant, under the plea 
of non-assumpsit, may object that the 
action has been brought before the expira- 
tion of the time of credit. Broomfield v. 
Smith, 1 M. & W. 542; Webb v. Fair- 
maner, 3 M.&W. 473; (Gardner v. Alex- 
ander, 3 Dowl. P. C. 146. Although this 
has been doubted, and the case of Edmunds 
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five months, and the vendee cannot maintain his action after the expiration Special 
of three months, although the vendee has neglected to give the bill (a). 

But the vendor cannot recover in assumpsit before the time of credit has p a y men t 
expired, although the defendant was guilty of such a fraud as would have 
entitled the plaintiff to recover in trover (b). 

Where a bill given foT goods is dishonoured, the vendor may bug imme- 
diately (c), provided he retain the bill in his own hands ( d ). 

Where goods are to be paid for by a bill at two months, and the vendor 
drawing upon the vendee, the latter refuses to accept, it seems that the 
vendor cannot bring his action for goods sold and delivered till the expira- 
tion of the two months (e). Upon the sale of goods at six or nine months’ 
credit, the vendee, by not paying at the end of six months, makes his elec- 
tion to take credit for the nine, and cannot be sued till the nine have ex- 
pired (/). The plaintiff may show by the memorandum upon the record, 
that the action was commenced after the cause of action accrued. 

If from the contract, as compared with the memorandum on the record, 
it appear that the credit had not expired at the commencement of the suit, 
as evidenced by the memorandum (//), which is general, the plaintiff may, 
by the production of the writ, show that the action was commenced after the 
first day of the term to which the memorandum relates ; but if the defendant 
produces the writ to show that the term of credit had not expired at the 
commencement of the action, the plaintiff may resort to the special memo- 
randum on the record (h) ; for he may consider the filing the declaration as 
the commencement of the action. 

Where there is a contract to deliver different parcels of goods within a 
specified time, the vendor cannot recover for part delivered before the expi- 
ration of the time ; for if he do not complete his contract the vendee may 
return the part delivered ; but if the vendee retain the part delivered after 
failure by the vendor to complete his contract, the latter may recover the 
value of the part delivered ( i ). 

2dly. It is essential to prove either an actual ora constructive delivery (A) Ddi ver y. 
of the goods ; the plaintiff must prove that he has cither delivered the goods, 
or that he has enabled the defendant to remove them (Z). 


v. Harris , 2 Ad. & Ell. 414, was decided 
to the contrary. In the case of Webb v. 
Fairmaner, it was held, that in calculating 
the credit, the day of sale must be ex- 
cluded. 

(а) Mussen v. Price , 4 East, 147. 
Hiller v. Shaw , Ibid. 149. See Hutton 
v. Solomonson , 3 B. & P. 582. Lee v. 
jRUdon , 2 Marsh. 495. 

(б) Ferguson v. Carrington, 9B.&C. 

59. And see I)e Symmons v. Minchwick , 
1 Esp. C. 430. Read v. Hutchinson , 3 
Camp. 352. Strutt v. Smith. 1 C. M. & 
R. 312. ' 

(c) Hichling v. Hardy , 7 Taunt. 312. 
Mussen v. Pricey 4 East, 151. Goodw in 
v. Coates, 1 Mo. & R. 221. 

(d) Kearslake v. Morgan, 5 T. R. 513. 
JBurden v. Halton , 4 Bing. 455. 

(e) Dutton v. Solomonson, 3 B. & P. 582. 
{f) Price v. Nixon, 5 Taunt. 388. 


Helps v. 'Winterbottom , 2 B. & Ad. 431. 
Here the option was given absolutely to 
the vendee ; but where goods were sold at 
three months’ credit, the vendee agreeing 
to take the vendee’s bill at the end of the 
three months, if he wished for further time, 
and at the end of the three months the 
vendee did not give the bill, it was held 
that the vendor might proceed imme- 
diately. Nichson v. Jepson , 2 Sturkie’s C. 
227, cor. Lord Ellenborough. 

(i g ) i. c. in K. B. by bill, where the me- 
morandum is intitled of the term in which 
the plaintiff declares. 

(A) Swancott v. Westgarth, 4 East, 75. 
And see tit. Time, and B. N. B. 127, and 
tit. Justices. 

(i) Oxen dale v. Wetherell , 9 B. & C. 
386; Walker v. Dixon, 2 Starkie’s C. 
283; Shipton v. Casson, 5 B. & C.383. 

( k ) It seems that this form of action ia 


(Z) Smith v. Chance , 2 B. & A. 753. See the preceeding note. 

4 H 3 
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Proof of Proof that the vendor has recovered the value of the goods in an action 

delivery. a g ft j nst the carrier, is conclusive evidence of delivery (m). 

AVhcre the defendant, who had bought a stack of hay from the plaintiff, 
was prevented by a third person from removing it on account of an omission 
on the part of the plaintiff, it was held that the plaintiff could not re- 
cover («). And where A . agreed to sell goods to B., and earnest was paid, 
and the goods were packed in cloths belonging to B. y but deposited on the 
premises of A. till B. should send for them, but A. declared that they 
should not be removed until he was paid, it was held to be no delivery 
to B. (o). 

A delivery to some person unknown, at a wharf, is not sufficient evidence 
of a delivery to bind the vendee, without showing a delivery to the wharf- 
inger, or his agent, ot that the goods were booked, or receipt taken, or that 
the goods were delivered in such a way as to render the wharfinger liable in 
case of loss (p). 

Where the goods are of a moveable nature it is necessary to prove a 
delivery or tender previous to the action, or the vendee must have been 
placed in a situation to take possession of them (q), Where the vendee 
of goods directs them to be sent by a particular carrier, a delivery to 
the currier is a delivery to the vendee (r). And even where the vendee 
directs goods to bo sent generally, without mentioning any particular 
mode of conveyance, and the vendor sends them by the best practicable 
conveyance, it seems that a delivery to the carrier is a delivery to the 
vendee (*). Where the vendee at Aberystwith gave an order for goods 
to the pluintiff in London, but nothing was said about carriage, it was held 
that it was to be presumed that they were to be sent in the most usual and 
convenient way(jf); and therefore that a delivery to a carrier in London 
was a delivery to the defendant there. Proof that goods were left in an 
inn-yard from which the carrier set out is not evidence of a delivery to the 
carrier (?/). Where the goods have been delivered to a third person by order 
of the defendant the buyer, the evidence will support an allegation of deli- 
very to the defendant ; for a delivery to his agent or appointee is a delivery 
to himself (x). W here the defendant ordered goods, and directed them to 
he delivered to Wood, his agent, it was held at Nisi Brim that a written 


not maintainable unless there has been 
such a delivery as would constitute an ac- 
ceptance within the Statute of Frauds. 
Where goods were made to order, and part 
were delivered, it was held that an action 
for goods sold and delivered was not main- 
tainable as to the residue. Thompson v. 
Macaroni , 9 B. & C. 1. 

(ro) Groning v. Mendham , 1 Starkie’s 
C. 299. 

(m) Smith v. Chance , 2 B. & A. 753. 

(«) Goodall v. Skelton , 2 H. B. 31 H. 
See Simmons v. Swift , 5 B, & G. 857 ; 
So in Boulter v. Amott, 1 G. & M. 333; 
where goods had 1>cen packed in boxes of 
the vendee and for him, but remained at his 
request on the premises of the vendor. 

<p) Buckman v. Levi, 3 Camp. 414. 

(</) Per llolroyd, J., Smith v. Chance , 
h. B. Trin. 1819. MS. 2 11. & A. 753. 
cee Vendor and Vendee, and supra, 
Frauds, Stat. of. 

(r) iHMMt v. Peck, 8 T. B. 330. Dutton, 
v. Solomvnnm, 3 B. & P, 688. 


(s) Anderson v. Hodgson, 5 Price, 630. 
Paterson v. Gandasequi, 15 East, 62; 
Gilb. L. E. 189; B. N. P.130. 

{t) Copeland v. Lewis , 2 Starkie’s C. 33, 
cor. Lord Ellenborougli. 

(w) Selway v. Holloway , Lord Raym. 
46. And qu. whether a mere delivery to 
a carrier on an oral contract be sufficient, 
where the goods have not been received by 
the vendee. See Frauds, Stat. of, 
supra . 

(or) Bull v. Sihhsy 8 T. R. 327. But see 
Button v. Solomonson , 3 B. 8c P. 582, 
where goods having been sold to be paid 
for by bill at two months, and the vendor 
drawing on the vendee, the latter refused 
to accept, it seems to have been held that 
the vendor could not recover for goods sold 
and delivered before the expiration of the 
two months. But it is not unusual to allege 
specifically a delivery to such third per- 
son. 
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acknowledgment by Wood of the receipt of the goods was evidence of a of 

delivery (y). dclivery ’ 

It has already been seen, that entries made in the hand- writing of an 
agent usually employed in the delivery of goods, and made in the ordinary 
course of business, of the delivery of particular goods to the defendant, are 
evidence of the fact after his death, provided it be shown that such entries 
were contemporary with the supposed deliveries (z). 

Under a count for goods sold and delivered, the plaintiff cannot recover 
for the sale of fixtures to a house (a), nor for the sale of standing trees ( b ) ; 
but the plaintiff may recover for trees which the defendant has purchased, 
fell^jl, and carried away ( c ). An admission by the defendant that so much 
was to be paid for the sale of standing trees, made after the trees had been 
felled and carried away by the defendant, will support the count upon an 
account stated 

3. Value . — Where goods are sold without any stipulation as to price, the Value, 
plaintiff must prove their value at the time of delivery ( e ). If the plaintiff 
prove the delivery of goods, but give no evidence as to value, it will be pre- 
sumed that the articles were of the lowest price of guods of that descrip- 
tion (f). Where the plaintiff sold a bowsprit to the defendant, which at 
the time of the delivery appeared to be good and perfect, and after a voyage 
to Madeira, upon being cut up was found to be rotten, it was held, that 
since there was no fraud, and the defendant had an opportunity of inspect- 
ing the bowsprit, the plaintiff was entitled to recover the apparent value 
of the article at the time of delivery (y). 

If a machine be ordered tit. a stipulated price, and the vendor introduce 
materials more costly than those contracted for, the purchaser is not bound 
either to return the article, or pay more than the stipulated price (/*). 

Some doubt has occurred on the question, whether the defendant in this 
action may adduce evidence in reduction of the stipulated value of the article 
sold; where there has been no such stipulation, the parties must be pre- 
sumed to liave contracted upon a quantum valebant for goods, or quantum 
meruit for labour, and the plaintiff must prove his case accordingly (i). 

Where there has been a special contract as to the nature, quality and 
price of goods, and those which have been delivered do not correspond with 
the contract, it is clear that the vendee has a right to repudiate goods so 


(y) Biggs v. Lawrence , 3 T. R. 454. 
But qu. and vide supra , 57. 

(*) Supra , Vol. I. tit. Private En- 
tries. Pricey. Ld. Torringtmi , 1 Salk. 
285 ; 2 Ld. Raym. 875. Pitman v. Mad- 
dox, Ld. Raym. 732 ; 2 Salk. 090. 

(a) Lee v. Risdon, 7 Taunt. 188. Nutt 
v. Butler , 5 Esp. C. 170. Ilom v. 
Baker, 9 East, 215. But it was held in 
a late case, that a declaration in trespass 
for goods, chattels and effects, was sup- 
ported by evidence of taking fixtures un- 
der a distress for rent. Pitt v. Adam, 
K. B. Hil. Term, 1 Geo. 4. 

(5) Knowles v. Michel, 13 East, 249. 
(c) Bragg v. Cole, 0 Moore, 114. The 
value of growing crops may be recovered 
under a count for crops bargaiued and 
sold. Parker v. Stanisland, 11 East, 
302. See also Poulter v. Killingbeck, 1 
B. & P. 397, and see Mayfield v. Wadsley, 


3 B. & C. 304, as to crops to bo taken by 
an incoming from an outgoing tenant. 

(i d ) Ibid, and Teale v. Auty, 2B.&B. 
99. 

(e) And the defendant is of course en- 
titled to dispute the value. Basten v. 
Butter, 7 East, 479; Farnsworth v. 
Garrard , 1 Camp. 48 ; and this he may do 
under the plea of the general issue, since 
the new rules. Cousins v. Padden, 2 C. 
M.& R. 547. 

(/) Clunns v. Pezzy , 1 Camp. 8. 
Hayden v. Hayward , 1 Camp. 180. 

( g ) Bluett v. Osborne, 1 Starkie’s C. 
384, cor. Lord Ellenborough ; and after- 
wards the Court of K. B. refused a vule 
nisi for a new trial. 

(h) Wilmot v. Smith, 3 0. & P. 455. 

(i) See Basten v. Butter, 1 East, 479 ; 
and the observations of Grose and Law- 
rence, Js. 

4 H 4 
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delivered in toto ; for having contracted for one thing, the vendor cannot 
substitute a contract for something else ; and therefore, if he return the 
goods, or give notice to the vendor to take them hack, it is clear that the 
vendor cannot recover, for he has not done that which is the consideration 
for the defendant’s promise to pay ( j ), and the consideration fails. If, 
however, the vendee in such case choose to keep the goods, he cannot reduce 
the special contract to a mere quantum valebant ; he may either wholly 
adopt, or wholly renounce, the contract, but he cannot, it should seem, 
adopt it in part, by keeping the goods under the contract, and reject it in 
part, by refusing to pny the stipulated price (A), without giving the vendor 
an opportunity, which in some instances might still be open to him, of^er- 
forming bis contract by the delivery of other goods within the stipulated 
time. Besides, the neglect to return them when it was in his power to do 
so, affords a strong presumption that the goods correspond with the 
contract. 

Another predicament still remains ; the goods may have been used before 
their inferiority has been discovered, or other circumstances may have ren- 
dered it impracticable, or at least inconvenient, for the vendor to rescind 
the contract in toto(l). In such a ease it seems to have been the practice 
formerly to allow the vendor to recover the stipulated price, and the 
vendee recovered, by a cross-action, damages for the breach of contract (m). 


(j) See the observations of Lawrence 
and Le Plane, Js., 7 East, 484 ; and HI Us v. 
Hamlin, ft Taunt. 65. Grimaldi v. White, 
4 Esp. C. 05. Fisher v. Samuda , 1 Camp. 
100. Groning v. Mend ham, 1 Starkie’s 
C. 257. Ohvll v. Smith, ib. 107. Per deal 
v. Blake, 2 C. & P. 514; and supra, 157. 

(It) Where an artist exhibits specimens 
of liis art and skill as a painter, and aiiixes 
a certain price to them, and a person is 
induced to order a picture from an appro- 
bation of such specimens, and the execu- 
tion of it., when delivered, is inferior to the 
specimen exhibited, he hus a right to re- 
fuse to receive it, or return it as not being 
conformable to that performance which the 
painter uudertook to execute ; but if he 
mean to avail himself of that objection, 
lie must, return the picture; he must 
rescind the contract totally. Having re- 
ceived it under a specific contract, he must 
cither abide by it, or rescind it in toto , by 
returning the thing sold ; lie cannot keep 
the article received under a specific con- 
tract, and for a certain price, and pay for 
it at a less price than that charged in the 
contract. Per Lawrence, J., Grimaldi v. 
White, 4 Esp. 0. 95. 

In the case of Fisher v. Samuda (1 
('amp. 190), the seller had supplied the 
buyer with beer, in the month of July, for 
tlie purpose of being exported to Gibraltar; 
tlu* buyer exposed the casks containing the 
beer in an open court-yard, and gave no 
notice to the seller to take it back till the 
month of December : Lord Elleuborough 
held that it was the duty of the purchaser 
of any commodity, immediately on disco- 
vering that it was not according to order, 
aud unfit for the purpose for which it was 


intended, to return it to the vendor, or give 
him notice to take it back ; and that, under 
the circumstances of the present case, it 
was to be presumed that the purchaser 
had acquiesced in the due performance of 
the contract. And it was held, in conse- 
quence, that the purchaser, after having 
suffered the vendor to recover the price 
without making any defence, could not 
maintain a cross-action against him found- 
ed on the nonperformance of the contract. 

See also Groning v. Mendham (1 Star- 
kie’s C. 257), where, in an action for the 
amount of a quantity of clover-seed, the 
defendant insisted that the goods did not 
answer the order, which was for seeds of 
the finest quality ; but was not permitted 
to go into such evidence, for want of proof 
of notice to the plaintiff of his intention to 
rescind the contract, on discovering the 
inferiority of the urticle. 

(l) The same observations apply to cases 
of work aud labour; as, where a wall or 
house has been built on the defendant’s 
premises, and the purties cannot be placed 
in statu quo by a return of the subject- 
matter of the contract. 

(m) Broom v. Baris, Taunt Lent Ass. 
cor. Duller, J. cited 7 East, 480, in the 
note. Assumpsit , for erecting a booth on 
Bath race-ground. The booth was to be 
built of certain dimensions for the sum of 
twenty guineas, five of which had been 
paid. The defendant proved that the booth 
fell down in tlie middle of the races, 
owing to bad materials and bad workman- 
ship; Duller, J. ruled that this was no 
defence to the action, especially as a par- 
ticular sum was specified, and part of it 
paid. It does not appear that in the 
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But according to the later and more convenient practice, the vendee in Where the 
f«uch a case is allowed, in an action for the price, to give evidence of the contract 
inferiority of the goods in reduction of damages, and the plaintiff who has ^^ded. 
broken his contract is not entitled to recover more than the value of the 
benefit which the defendant has actually derived from the goods ; and where 
the latter has derived no benefit, the plaintiff cannot recover at all. For in 
strictness , the plaintiff, who has not performed that- which he engaged for, 
is not entitled to recover at all ; if he contracts to build a dwelling-house, 
he is not entitled to recover for building a stable (w). But still, if the 
defendant be benefited to a certain extent, and does not repudiate the 
contract in toto , it seems to be a rule of policy and convenience, as well as 
of equity and justice, that the plaintiff should be allowed to recover to the 
extent of the benefit derived by the defendant, and no further; it would be 
hard upon the plaintiff to preclude him from recovering at all, because he 
had failed as to part of his entire undertaking (o) ; it would be equally so 
upon the defendant to compel him to pay the whole sum, when he had 
received but a partial benefit, and to oblige him to seek bis remedy by a 
cross-action* 

The general inference seems to be this, that where there is a specific General 
bargain as to price, but no warranty, and goods inferior in value to those rule, 
contracted for have been delivered, the vendee must, where it is jiracticable 
to do so without prejudice, return the goods, and thus rescind the contract 
in toto, and if he does not, must be taken to have acquiesced in the per- 
formance of the contract (p) ; but that, if from the nature of the case it be 
no longer practicable so to rescind the contract by returning the goods, the 
defendant may either by proper notice renounce the contract altogether, or 
if he derive any benefit from it, may reduce the plaintiffs claim on the 
quantum meruit for labour, or quantum valebant for goods, to the amount of 
the benefit actually derived ( q ). Where the defendant means to deny the 

above case the defendant had given any cording to his contract; and it iB open to 

notice to the plaintiff of his intention to the defendant to prove that it was exe- 

dispute the value of the work. The case cuted in such a manner as to he of no value 

of Morgan v. Richardson has also been at, all to him.” In Allen v. Cameron , 1 

cited in support of the above doctrine, but C. & M. 832, where the agreement was to 

there a bill ot exchange had been given pay 200 1. for young trees for a plantation, 

for the amount of the work, and money to be kept in order, the Court held, that if 

had been paid into court on the count upon trees of an inferior quality were sent, or 

the bill. were no t kept in order, the purchaser was 

(n) In Hasten v. Rutter, 7 East, 484, entitled to a reduction. 

Lawrence, J. observed, “ if the works sti- (o) Supra, 137. 
pulated for at a certain price were not pro- (p) Supra , 876 ; and Hunt r. Silk, . r > 
perly executed, the plaintiff would not have East, 440. In an action for the price of a 

done that which he engaged to do, the doing threshing-machine, the defence was, that 
of which would be the consideration for the it did not properly answer the purpose, and 

defendant’s promise to pay, and the foun- was of no value, but as the defendant had 

dation on which his claim to the price sti- never returned it nor given notice to the 

pulated for would rest.” And Le Blanc, J. plaintiff to take it away, and It had been 
observed, u in either case (i. e, whether kept for several years, it was held that he 
a spccifie sum be or be not stipulated for) had thereby waived all objection to its 

the plaintiff must be prepared to show that goodness, and was liable to pay for it. 

Ins work was properly done ; if a man con- Cash v. Giles, 3 C. & P. 407. 
tracted with another to build him a house (</) In the case of Farnsworth v. Gar - 
,0 * a . Certa * n 8um > It surely would not be rard, 1 Camp. 36, where the plaintiff had 

sufficient for the plaintiff to show that he built a wall for the defendant, and declared 

had put together such a quantity of bricks on a quantum meruit for work and labour, 

R ij 1 ? i * n ft kapc of a house, if it and quantum valebant for materials, the 
could be shown that it fell down the next defendant was allowed to prove how ill the 

day, but he ought to be prepared to show work had been executed, and Lord Ellcn- 

tkat h j had done the stipulated work ac- borough said, This action is founded on 
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goodness or value of the work or materials, it is usual and proper to give 
notice of his intention to the plaintiff. Where, however, the plaintiff declares 
on a quantum meruit , and there has been no stipulation as to price, such 
notice is clearly unnecessary ; the defence can be no surprise upon him, 
since he must come prepared to show the value of the work done (r). 
Where a particular price has been agreed for, the plaintiff may have greater 
reason to complain of surprise if evidence of this kind be insisted upon, for 
otherwise he may not be prepared to prove more than the agreement and 
the work done, and therefore such notice should be given (a). 

Where the article of sale is warranted , it seems that the vendee is entitled 
to prove the inferiority, and the breach of the warranty, in diminution of 
the damages, although a specific price has been agreed for. This is not 
open to the objection, that the defendant ought to have rescinded the con- 
tract in iotOy for from the very nature of the contract of warranty, he has a 
right to keep the goods, and recover damages for the breach ofwarranty(f); 


a claim for meritorious service ; the plain- 
tiff is to recover wliat he deserves. It is 
therefore to be considered liow much he 
deserves; or if he deserves anything. If 
the defendant has derived no benefit, from 
his services, he deserves nothing, and there 
must be a verdict against him. There was 
formerly considerable doubt upon this 
point; the late Mr. J. Bullor thought (and 
1, in deference to so great an authority, 
have at times ruled the same way) that, in 
cases of this kind a cross-action for the 
negligence was necessary ; and that if the 
work was doue, the plaintiff must recover 
for it. 1 have since had a conference with 
the J udges on the subject, and I now con- 
sider tliis to be the correct rule, — that if 
there lias been uo beneficial service, there 
shall be no pay; but if some benefit has 
been derived (though not to the extent 
expected), this shall go to the amount of 
the plaintiff’s demand, leaving the de- 
fendant to his action for negligence. Here, 
then, has there been any benefit, and to 
what amount ? If the wall will not stand, 
and must be taken down, the defendant 
has derived no benefit from the plaintiff’s 
service, but lias suffered an injury. In 
that case, he might have given him notice 
to remove the materials; retaining them, 
he is not likely to be in a better situation 
than if the plaintiff 1 had never placed them 
there; but if it will now cost him less to 
rebuild the wall than it would have done 
without those materials, he has some be- 
nefit, and must pay Bomo damages. 1 ' And 
in the subsequent case of Ohett v. Smithy 
1 Starkie’s C. 107, where the action was 
brought for the price of panB, to be made 
for the purpose of the defendant’s manu- 
factory, of the best materials, at a stipu- 
lated price, Bayley, J, held that if the 
defendants, after giving them a reasonable 
trial, fouud them insufficient for the pur- 
poses for which they were intended, and 
gave notice to that effect to the plaintiff, 
he was boitud to take them away, and 
they remained at Ids risk ; but that if no 


notice was given, but the defendants re- 
tained the pans, they were liable to pay 
as much as tlie materials were worth; 
and see the observations of tlie Court in 
Street v. May, 2 B. & Ad. 463. 

( r ) Hasten v. Butter, 7 East, 479. And 
that used to be the practice iu Mr. J. Bul- 
ler’s time. Per Lord Ellenborough, Ibid. 

M Ibid. 

(t) Fielder v. Starhin , 1 H. B. 17. 
I)r. Compton's Case, cited by Buller, J., 

1 T. R. 136. Buchanan v. Pamsluiw , 

2 T. It. 745. There the horse was war- 
ranted sound, and six years old, and by 
the conditions of sale was to be deemed 
sound if not returned within two days ; 
tlie buyer, ten days after the sale, disco- 
vered that he was twelve years old, and 
offered to return him, but the seller refused 
to take him, and tlie buyer sold him, and 
recovered on the warranty. In tlie case of 
Curtis v. Hammy , 3 Esp. C. 83, Lord 
Eldon said, “ I take it to be a clear law, 
that if a person purchases a horse, which 
is warranted, and which afterwards turns 
out to have been unsound at the time of 
the warranty, the buyer may, if he pleases, 
keep the horse, and bring an action on the 
warranty, in which case he will have a 
right to recover the difference between the 
value of a sound horse, aud one with such 
defects as existed at the time of tlie war- 
ranty, or he may return the horse, and 
bring an action to recover the full money 
paid ; but in the latter case, the seller has 
a right to expect that the horse shall be 
returned to him in the same state as when 
sold, and not by any means diminished in 
value ; for if a person keeps a warranted 
article for any length of time after disco- 
vering its defects, and when he returns It, 
it is in a worse state than it would have 
been if returned immediately after such 
discovery, I think the party can have no 
defence to an action for the price of the 
article, on the ground of non-compliance 
with the warranty, but must be left to his 
action on the warranty to recover the dif- 
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and therefore it is just, as well as convenient, that he should be permitted 
to prove the breach of warranty in the first instance, in diminution of 
damages (z). 

But although in the case of an express warranty, proof of notice to the 
plaintiff of the breach of warranty is unnecessary, yet the omission to give 
notice will furnish a strong presumption against the buyer, that the horse 
or other article had not at the time of sale the defect complained of, and 
will make the proof on his part much more difficult (a). Lord Ellen* 
borough observed, that where an objection is made to an article of Bale, 
common justice and honesty require that it should be returned at the 
earliest period, and before the commodity has been so changed, as to 
render it impossible to ascertain by proper tests whether it is of the quality 
contracted for (6). 


ference.” See also Grimaldi v. White , 4 
Esp. C. 95, and Hunt v. Sill t, 5 East, 452, 
where Lord Kllenborough observed, “ that 
where a contract is to be rescinded at all, 
it must be rescinded in toto , and the parties 
placed in statu quo." In the late case of 
Street v. Blay t K. B. Trin. T. 1831 ; 2 B. 
& Ad. 456, the Court of King’s Bench held, 
after great consideration, and contrary to 
the dictum of Lord Eldon in Curtis v. 
llannay , that the vendee of a warranted 
horse could not, in the absence of fraud, 
return the horse for breach of the war- 
ranty, and recover the price. Weston v. 
Downes , 1 Doug. 23; Tower v. Barret , 
1 T. R. 133; Payne v. Wha f e y 7 East, 
274. Gompertz v. Denton , 1 C. & M. 207. 
Edwards v. Chapman , 1 M. & W. 231. 
In the case of an implied warranty the 
defendant may, under the general issue, 
show a breach of warranty. Elliott v. 
Thomas , York Sum. Ass. 1837, cor. 
Parke, B. An order was sent for two 
parcels of steel, and it was held to be com- 
petent to show that the steel was of too 
hard a quality for welding, for the purpose 
of making steel-edged tools. Held also, 
that it was a question for the jury whether 
13 lbs. of this steel, consumed in making 
experiments as to quality, was more than 
was necessary for the purpose ; it was also 
left to the jury to say whether the use of 
more was an acceptance of the whole, or at 
all events of the part unnecessarily used ; 
the learned Baron saying that he Bhould 
reserve the question, whether the defendant 
ought not at all events to have paid into 
Court the value of the steel used; the jury 
found more used than was necessary, but 
also that there was no part acceptance. 

(z) In Carmack v. Gillis (cited in Bas- 
ten v. Butter , 7 East, 480), in an action 
for the value of a quantity of seeds sold 
under a warranty, Buller, J. held that the 
defendant was not at liberty to show that 
the seeds were not of the Bort agreed for, 
and that the plaintiff was entitled to re- 
cover the whole price agreed for ; but upon 
a cross-action brought, Lord Kenyon inti- 
mated that the non-coniplirnce with the 
warranty ought to have been received in 


the former action in reduction of damages, 
or to show that the seeds were of no value. 
Where the plaintiff sold a horse to the de- 
fendant for twelve guineas, which he war- 
ranted sound, and paid three guineas, and 
in fact the horse was unsound, and not 
worth more than 11. 10 s., Lord Kenyon 
nonsuited the plaintiff. King v. Boston , 
Middlesex Sitt. after Easter, 1789. It is 
competent to a vendor to show that seed 
does not correspond with a warranty under 
which they were sold, although on being 
informed of the fact he uses part and 
sells the residue. Poulton v. Lattimore, 
9 B. & C. 259. Note, in this case it did 
not appear that the seeds were of any 
value, and the defendant had a verdict. 
And see Patteshall v. Tranter , 3 Ad. Sc 
Ell. 103. Where the plaintiff had, upon 
the sale of two pictures, represented them 
as originals of a great master, but they 
were only fine copies, held that as the 
defendant had never returned them, the 
plaintiff was entitled to recover so much as 
the jury should think them worth. Lowe 
v. Tuoker, 4 C. & P. 16. Under the new 
rules of pleading, the defendant having 
paid money into court, may (the plaintiff 
having replied damages beyond that sum) 
show that the articles sent (stores) were 
defective, and insufficient for the object 
intended. Downing v. Nott, cor . Abinger, 
Liv. Sum. Ass. 1835. 

(a) See Lord Loughborough’s observa- 
tions in Fielder v. Starhin, 1 H. B. 19. 
This was an action on a warranty of a 
mare; the plaintiff had kept her three 
mouths after the discovery of her un- 
soundness, and physicked her, and then 
sold her. 

(b) Hopkins v. Appleby , 1 Starkie’s C. 
477 ; which was an action for a quantity of 
barilla, warranted to be of the best quality. 
The defendants after discovering that it 
wanted half its proper strength, went on to 
use it till the whole had been consumed in 
eight successive boilings of soap, without 
giving any notice. The plaintiff recovered 
their whole demand. 
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The giving n bill of exchange in payment of goods has been held to 
preclude the defendant from questioning the reasonableness of the de- 
mand (c). 

Where several articles are ordered from a tradesman at the same time, 
hut at distinct prices, the buyer may consider the whole as one entire con- 
tract, and refuse to receive part without the rest; but if he receive part, 
he is precluded from this objection, and must pay for as much as is fur- 
nished, according to the contract (d). 

If a vendee omit to take away goods within a reasonable time, the vendor 
may recover for warehouse-room (e); or may recover damages for not 
removing them (f), where he is prejudiced by the delay. 

After a contract of sale, and delivery to the agent of the vendee, the sale 
may be rescinded by the assent of both parties (g ) ; and therefore, where 
goods had been bought and delivered, and sent to the vendee’s packer, and 
the vendee wrote to his agent to countermand all orders which had been 
given, and to re-deliver all goods which had been already delivered, and 
the vendors notified their assent to take back the goods, it was held that 
they could not be attached by a third person in the hands of the packer (A). 
But where the vendor proceeded to attach the goods in the hands of the 
packer, it was considered to be an election by him not to rescind the con- 
tract, and the vendee having become a bankrupt, the vendor, it was held, 
could not recover from the packer in trover (i). 

It is, in general, a good defence by a vendee (/«), to an action for breach 
of contract, that tiie vendor was guilty of fraud in the sale; as, that the 
plaintiff, without notice, employed puffers at a sale by auction to enhance 
the price by pretended competition, and that there was no real bidder but 
the defendant (/). 


(<*) Knox v. Wholly , 1 Esp. C. 159. 

(d) Champion v. Short, 1 Caiup. 52. 
Having received part, tin 1 delivery of the 
remainder is not a condition precedent to 
the payment of another portion which is 
dtdiverod. Boon v. Eyre, 1 II. B. 254. 

(e) 3 Comp. 420. 

(f) Greaves v. Ashlin , 3 Camp. 420. 
It has Ihjcii said that lie eannot re-sell 
them. Ibid. Noy’s Max. 87, 88. Alex- 
ander v. Comber 1 II. B. 20. But sec 
Langfort v. Tiler, Salk. 212. 

(g) 5 T. It. 211. 

(h) Salter. Field , 5 T. R. 211. 

(i) Smith v. Field, 5 T. U. 402. 

W See in general as to the defence 
under the general issue, tit. Assumpsit — 
Tkovkh and Rules. It seems that in 
geueral the failure on the part of the plain- 
tiff to prove accordance with sample and 
other matters in the nature of conditions 
precedent, arc evidence under the plea of 
the general issue to an action for goods sold 
and delivered. See Cousins v. Paddon , 
- C. M. & R. 647 : Grounsell v. Lamb , 
1 M. & W. 352. 

(0 Howard v. Castle , 6 T. R. 042. 
Berwell v. Christie, Cowp. 095; 8 Ves. 
jun. 025. But it seems that the ground 
of the decision was, that there was no real 
bidder. (Pur Lord Rosslyn, iu Conolly v. 
Parsons, 3 Vcb. jun. 625, n.) And it is 


said, that if there he real bidders at a sale, 
it must be supported, although the bidding 
immediately previous to that of the pur- 
chase was fictitious. Smith v. Clarke, 12 
Ves. 477. But it seems to be clear that 
the employment of a single person to bid, 
without notice, although he be authorized 
to bid up to a certain sum only, will vitiate 
the sale. See Wheeler v. Collier, 1 M, & 
M. C. 123. At a sale under an extent, 
with a bidding reserved by the conditions 
on the part of the Crown, a puffer ap- 
peared to have been employed by the auc- 
tioneer. the sale was declared to be viti- 
ated, and held that the purchaser, as 
against the Crown, seeking to enforce the 
contract., was entitled to say it was fraudu- 
lent, although he appeared to have bid by 
collusion with the tenant, in order to ob- 
tain an abstract of the title. j». v. Marsh, 
3 Y. & J. 331. A clandestine bidding by 
the vendor’s servant on his behalf, was 
held to be a fraud upon the purchaser 
which vitiated the sale. Crowder v. Aus- 
tin, 11 Moore, 283; 3 Bing. 368. And 
see Howard v. Castle, 6 T. R. 634. Upon 
the sole of a reversionary sum of money, 
subject to the contingency of the party, a 
female, on whose death the reversion was 
expectant, leaving children, she was repre- 
sented as being of the age of 60, being in 
fact only 64, it was held to be a fatal mis- 
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And although where notice is given that a bidder will be employed on 
the part of the vendor, or where, even without notice, a bidder is employed, 
not with a view of enhancing the price generally, but to prevent a sale at 
an under-value, there is no fraud ( m ), yet if the advertisement of sale stated 
that the sale was to be without reserve , it would be void if any person were 
to be employed to bid (w). 

Where the purchaser deterred others from bidding, by stating that he 
had a claim against the owner, and had been ill used by him, the sale was 
held to be void (0). 

Where a bill is given for the price of goods, a total, or even partial, 
failure, from the fraud of the vendor, is a bar to the action (/>), provided 
the vendee has repudiated the contract (<7). 

So, although the general rule of law be “ caveat emptor ,” yet if the vendor 
of property give a false description of it, the vendee may rescind the con- 
tract ; as, if an estate is stated to be but one mile from a borough town, 
and it turns out to be between three and four (r). 

But where it was a condition of sale that a material error should not 
vitiate the sale, but should be compensated for, it was held that a misde- 


dcscription, and the learned judge was 
clcurly of opinion that the question, whe- 
ther the misrepresentation was wilful or 
t not, was immaterial, the difference of age 
altering the probability of the further con- 
tingency of leaving children, and not being 
capable of being estimated, or compen- 
sated for in respect of the difference in 
value between the thing described and the 
tiling sold, the purchaser was therefore 
entitled to rescind the contract. Sher- 
wood v. j Hobins, 1 M. & M. 104 ; and 3 C. 
& P. 339. Where land sold by assignees 
was represented as “ uncommonly rich wa- 
ter-meadow,” whereas it appeared to be 
but very imperfectly watered, but there 
was no evidence of fraud or intentional 
misrepresentation on the part of the ven- 
dors; held that it was not sufficient to 
avoid the sale. Scott v. Hanson , 1 Russ. 
& M. 128. Generality and vagueness of 
description in court rolls, render the cor- 
respondence as to quantity immaterial; 
and it is sufficient for a vendor of copy- 
holds to show that the premises have con- 
tinually passed and been enjoyed by the 
description contained in the court rolls. 
Long v. Collier , 4 Russ. 267. A contract 
for the purchase of au estate, as “ contain- 
ing by estimation — - acres,” contained a 
stipulation that any excess or deficiency 
should not vacate it; held that it could 
not cover a large deficiency, as construing 
“ statute acres” to mean customary acres, 
which were much less ; and that the pur- 
chaser had not precluded himself by enter- 
ing into possession, and exercising acts 
of ownership on the faith of the estate 
being statute acres. Portman v. Mill, 2 
Russ. 570. Where assignees sold a piece 
of land, to be taken with all faults, and 
upon being asked by the purchaser whe- 
ther any rent had been paid, they replied 
that none had ever been paid by the bank- 


rupt or the person under whom he claimed, 
the latter representation being untrue ; in 
an action to recover back the purchase- 
money, it was held that it was properly left 
to the jury to say whether the concealment 
was fraudulent, and that the mere non-com- 
munication was not sufficient to avoid the 
contract. Early v. Garrett , 9 B. & C. 
928. Where fen lands, which by a public 
Act were subject to embanking and drain- 
ing taxes, were sold, but the particular of 
sale did not mention those taxes, there 
being no misrepresentation, a specific per- 
formance was decreed without compensa- 
tion. Barraud v. Archer , 2 Sim. 433. 
It is considered as a general rule that the 
right of tithe is so material to the enjoy- 
ment of the land as to have formed an in- 
ducement to the purchase, that a party 
who has contracted for an estate described 
to be titlie-free, shall not be compelled to 
complete his contract if the estate turn 
out not to be so ; but there is an exception 
to the rule, when it is clear that it formed 
no inducement for the defendant’s refusal 
to complete the bargain. Head v. Diggon, 
3M.&R. 97. 

(m) Smith v. Clarke , 12 Ves. 477. 

(n) Meadows v. Tanner , 5 Madd. 34. 

( 0 ) Fuller v. Abrahams, 3 B. & B. 110. 

(p) Lewis v. Cosgrave , 2 Taunt. 2 ; eu* 

pra , 388. 

(g) Ibid. Secus, where he affirms it by 
retaining part of the consideration. Archer 
v. Bamford, 3 Starkie’s C. 175. 

(r) Duke of Norfolk v. Worthy, 1 Camp. 
337. Fenton v. Brown, 14 Ves. jun. 144. 
Trower v. Newsome, 3 Mer. 704. And 
see Vernon v. Keys , 12 East, 637. In the 
case of Flint v. Booth, (5 M. & S. 120; 1 
Bing. N. C. 370,) the law with respect to* 
misdescription is summed up. See Ann. 
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Defence* eoription, obvious on a view of the premises, would not release the vendee, 
Ifrawd* unless it were wilful and designed (s). 

So where the estate was described to have lately undergone a thorough 
* repair, whereas it was in a complete state of ruin, and ordered to be pulled 
down by the district surveyor (/). m 

If an annuity he subject to redemption, the purchaser is not bound 
to complete his contract, if the auctioneer do not describe it as redeem- 
able (m). 

Where the estate is described to contain a specified number of acres, it 
seems, in the first place, that this must be understood of statute, and not of 
customary, measure, unless they be so described (x) ; and that it would be 
a good defence at law to show that the estate did not contain the stipulated 
quantity of land. But if the estate be described as containing so many 
acres by estimation , be the same more or less, or by words to that effect, it 
seems that a small variance would not be material in the absence of 
fraud (y). 

So it is fraudulent to give such a false description of the goods in the 
catalogue of sale, as is likely to enhance the price, as by falsely describing 
them in the catalogue to he “ the property of a gentleman deceased, and sold 
by order of his executor ” ( z ). 

If a vendor fraudulently conceal that which he ought to communicate, it 
will render the sale null and void ; and there seems, in such cases, to be no 
distinction between an active and a passive communication (a). But to have * 
that effect the concealment must be fraudulent, and whether fraudulent or 
not is usually a question for the jury ( b ). 


(s) Wright v. Wilson, 1 Mo. & R. 207. 

(0 Loyes v. Rutherford , K. B. May, 
1809; Sugden’s Treatise, 273. But sec 
Belworth v. Hassell , 4 Camp. 140. 

(n) Coverley v. Burrell, 5 B. & A. 257. 
But it. seems, that if a public Act autho- 
rising Hie raising of money by annuities 
made, them redeemable, such a notice would 
be unnecessary. Coverley v. Burrell , 2 
Starkie’s C. 295. 

(x) Wing v. Earle , Cro. Eliz. 267. 
Noble v. Burrell, 3 T. R. 271. Hockin v. 
Cooke , 4 T. R. 314. Master of St. Cross 
v. Lord Howard de Walden , 6 T. R. 338 ; 
supra, 387. 

(y) See Bay v. Fynn, Ow. 33 ; Sug- 
den’s V. & P. 281, and the cases there 
cited. It seems, that notwithstanding these 
words, the purchaser will he entitled to an 
abatement in equity, if the deficiency be 
considerable (Hill v. Buckley , 17 *Ves. 
394). But in the late case of Winch v. 
Winchester (1 Ves. & B. 375), where the 
estate was stated to contain by estima- 
tion 41 acres, be the same more or less, 
and it contained in fact but between 35 and 
36, the Master of the Rolls decided against 
a claim by the purchaser for an abatement. 
Upon a building lease of 59 feet, more or 
less , tiie lessee takes 62 feet, but the ground 
taken agrees with the abuttals in the lease, 
tOnd the lessor sees the process of the 
building without objecting. This is evi- 
dence of an acquiescence to go to the jury. 


Neale d. Lcroux v. Parian and Lambert , 

1 Esp. C. 229. And see Attorney •‘Gene- 
ral v. Jialiol College , Oxford , 9 Mod. 
411 ; East India Company v. Vincent, 

2 Atk. 83. The agreement of sale stated 
the numbers and quantities of each close, 
and there being a deficiency of two acres 
in one of the closes, it was held that the 
purchaser was entitled to an abatement, 
although the agreement stated the estate 
to consist altogether of about 101 acres 

3 roods. Gell v. Watson, Sugd. V. & P., 
529, 10th edit. 

(z) Per Lord Mansfield, C. J. in Bex- 
well v. Christie , I Cowp. 395. Where, 
upon the sale of the fixtures and fittings- 
up of a public-house, a misrepresentation 
was made as to the amount of the business, 
it was held to avoid the sale, although by 
the agreement the goodwill was expressly 
excluded. Hutckinson v, Morleu . 7 Sc. 
341. 

(a) Per Bayley, J. in Early v. Garrett. 

9B. &C.928. ' 

(b) Ibid. The assignees of A. proposed 
to sell to B. a piece of land with all faults 
and defects. Before any conveyance was 
executed, the latter asked the assignees 
whether any rent had ever been paid for 
the land. The former replied, none had 
been paid by the bankrupt, or by any pei^- 
son under whom he claimed ; in fact, rent 
had been paid by the person who had sold 
the land to the bankrupt* That person 
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Where the plaintiff’s agent sold a picture to the defendant a9 a Claude, Defence, 
refusing to disclose the name of his principal, but knowingly suffered the Fn ^' 
defendant to buy the picture, under the impression that it was the property 
of another person, Lord Ellenborough held that the sale was void, through 
fraudgeven though the picture were a real Claude (<?). 

Where a tenant sold his interest in the premises by auction, without 
informing the vendee that the landlord had, the day before the sale, given 
notice of re-entry according to the terms of the lease, if the premises were 
not put in repair within three months, and the vendee was afterwards 
ejected, it was held to be a fraudulent concealment, and that the vendee was 
entitled to recover his deposit from the auctioneer ( d ). 

And where a lease, containing the usual covenants to repair, is sold by 
auction, if any of the demised buildihgs have been pulled down before the 
sale, the vendee may rescind the contract, although the buildings pulled 
down be not described in the particulars of sale (e). 

And although the conditions of sale provide that a mistake in the parti- 
cular shall not vitiate the contract, the stipulation does not extend to a wilful 
misdescription calculated to enhance its value ( f ). 

But it seems that where a vendee knows the description to be false, he 
cannot take advantage of it either at law or in equity ( g ). 

Where there is a latent defect in the subject of sale, known to the vendor, 
and he uses any means or artifice to conceal that defect, this is a fraud which 
will avoid the contract, even although by the written terms of contract the 
article is sold with all faults (/*). But according to the opinion of Lord 
Ellenborough, in the case of Baglehole v. Walters , where an article is sold 
with all faults, it is quite immaterial how many belong to it, with the 
knowledge of the seller, unless he use some artifice to disguise them, and to 
prevent their beirtg discovered by the purchaser (i). 

Hence it seems that in such a case, in order to repel an action on the 
contract, or to enable a vendee to recover his deposit, proof of the scienter , 
and of actual fraud on the part of the vendee, is essential. And for the 
purpose of proving fraud, the vendee is not confined to the written contract 
made at the time of the sale, but may give in evidence previous and con- 
temporary representations made for the purpose of putting the vendee off 
his guard and preventing him from being vigilant. 

The purchaser of goods by sample has a right to inspect the whole of the Right of 
bulk for the purpose of comparison ; and if the vendor refuse such inspcc- inspection, 
tion, it is a good defence to the action ( k ), although the vendor afterwards 


having recovered possession of the land, it 
was held, in an action brought against the 
assignees to recover back the purchase- 
money, that it was properly left to the jury 
to say whether the assignees, at the time 
when they represented that no rent had 
been paid, bonk fide believed that to he 
true ; and the jury having found that they 
did, it was held that the plaintiff was 
not entitled to recover back the purchase- 
money. Ibid. 

(c) Hill y. Gray, 1 Starkie’s C. 434. 

(d) Stevens v. Adamson, 2 Starkie’s C. 
422. 

(«) Oranger y. Worms, 4 Camp. 88. 

(/) Duke of Norfolk v. Worthy , 1 Camp. 


340. And see Schneider v. Heath , 3 Camp. 
606. 

(g) See Dyer v. Hargrave , 10 Ves. jun. 
606. But he may still sue upon an express 
warranty. 

(h) Baglehole v. Walters , cor. Ld. El- 
lenborough, 3 Camp. 164. Schneider v. 
Heath, cor. Mansfield, C. J., 3 Camp. 606. 
Pickering v. Demon, 4 Taunt. 779. J ones 
v. Bowden, ibid. 847. 

(i) 3 Camp. 154. Lord Kenyon, in the 
previous case of Hellish v. Motteux , 
Peake’s C. 85, held mere knowledge on 
the part of the vendor to be sufficient. « 
Supra, tit Deceit. 

(ft) Lorymery . Smyth, 1 B. & C. 1, Note, 
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Blgfct of request the vendee to inspect the bulk, for the contract is wholly rescinded (71. 

Inspection. And it has been held that a party who sells goods to be delivered on a 
future day, not having the goods at the time, nor having entered into any 
contract to buy them, nor any reasonable expectation of receiving them by 
consignment, but who meant to go into the market to buy the good^whicli 
ho had contracted to deliver, cannot maintain an action on the contract, for 
the contract on the part of the vendor amounts to a wager on tlie price of 
the commodity (m). This case has, however, been since over-ruled. 

Payment Payment in a bill which is dishonoured, and w'hicli remains inoperative 
in the hands of the vendor, does not preclude the vendor from recovering 
on the original consideration (/i). 

Waiver. The vendor of goods, on the vendee’s objecting to their quality, and 
refusing to accept them, requests the vendee to sell them for him; this 
is evidence of a waiver of the contract, and the jury cannot take into their 
consideration whether, in making that request, the vendor mistook the 
law (o). 

Negligence. Where a vendor receives an order to forward goods to the vendee, at 
another sea-port, by a common sea-carrier, who it is notorious has limited 
his responsibility as to parcels of a certain value, it is his duty to enter the 
goods and pay for them accordingly, in order to ensure the responsibility of 
the carrier for the safe delivery , and if the goods be lost in consequence of 
neglect to do so, tin* vendor cannot recover the price ( p ). 

Uiegulity. No action lies where the consideration, in respect of which recompense is 
cluiined, is in its nature illegal or immoral (</). 

tlie payment was to he made by a banker’s greater amount than the price of the goods, 
bill, and an usage to permit the inspection hold that the vendor having lost the bdl, 
of the bulk was proved, but the Court inti- could not sue the vendee for the goods, or 
mated that the purchasci had a right, inde- on the bill. Champion v. Terry , 8 B . & 
pendent of any particular usage, to inspect . B. 204. 

tlie bulk. (o) Gomery v. Bond, 3 M. & S. 378. 

(Z) Ibid. BUbie v. Lumley , 2 East, 4C9. Brisbane 

(?n) Bryan v. Lewis, 1 Ry. &M..38G. v . Dams, 5 Taunt. 143; supra, 78. Where 
But see App. 1210. An action is not main- the plaintiff failed to prove the warranty of 
tamable on a contract anting out of the the horse sold, but proved that after ho 
employment of the defendant by the plain- iiad returned him to the defendant, the 
tiff to raise a loan stated to be for the use latter said that he would keep it without 
of the Poyais state, without proof that prejudice, and not only rode it, but offered 
such a state really existed. Mai-Gnyor it for sale, held that it was properly left to 
v. Loire, 1 Ry. & M. C. 57. the jury, whether the defendant had not by 

(*) Fry v. HUl, 7 Taunt. 397. The his own acts rescinded the original contract 
purchaser paid for The goods by a bill at of sale. Long v. Preston , 2 M. & P. 202. 
one month after sight, for a larger sum than But a contract of sale cannot be rescind< d 
tlie price, the vendor paying tlie difference ; by the act of the parties where the rights 
the bill was dishonoured; and held, that of third parties have intervened. Smithy. 
the vendor might recover the price of the Field, 5 T. R. 402 ; supra, 1212. 
goods. Ibid. See aho»Wifliarns v. Smith , (p) Clark v. Hutchins, 14 East, 475. 

2 B. & A. 496. The purchaser of goods (q) If A. agrees to give B. money for 
to be paid for by a bill on his agent, who doing an illegal act, B. cannot, although lie 
lias no convertible funds in his hands, is not do the act, recover the money by action, 
discharged by a renewal of the bill without ( Webb v. Bishop , Gloucester Lent Assiz*. 
notice ( Clarke v. Neale, 3 Camp. 411). 1731, cor. Reynolds, C. B., B.N. P.132.) 

But where goods were sold, “ without re- It is remarkable that Dr. Paley, in his 

course on the buyer in case of nonpay- Moral Philosophy, intimates that a per- 

munt ” for a bill which the vendee knew to son who has promised to reward another 

he worth nothing, it was held that the for the commission of a crime, is bound to 

vendor could not maintain assumpsit for perform his promise after the crime has 
tlie value, but must sue in tort ( Head v. been committed, because, he says, the siu 
Hutchuuon , 3 Camp. 352). Where a bill, and mischief are over, and no reason re- 
drawn mid accepted by two other persons, mains why the promise should not be per- 
was indorsed in blank in payment of a formed; but surely the question is, upon 
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DEFENCE BY VENDEE — OF GOODS. 

The smuggling of prohibited goods into this country cannot be made the 
foundation of an action for not bringing the goods at all, or net bringing 
them in a perfect state (r) ; nor will an action lie for the freight of goods in 
an illegal voyage («) ; or on a policy of insurance effected on an illegal voy- 
age (f) ; or for goods to be carried to the East Indies, and there disposed of 
by illegal and clandestine traffic (u) ; or for the price of bricks under the 
statutable size (x) ; or for the price of libellous, obscene or immoral prints (y) ; 
or for articles of dress sold for the express purpose of prostitution (2), or to 
be paid for out of the wages of prostitution (a) ; or for drugs sold by a drug- 
gist to a brewer, knowing that they were to be usqjd in the brewery (b ) : or for 
running an illegal race ( c ) ; or for printing books without the printer’s name 
on the first and last leaves, as required by the statute (d) ; or for printing 
and publishing a periodical work, part of which is printed on stamped paper, 
and distributed as newspapers, the printer not having lodged an affidavit at 
the Stamp-office, or had his name and abode printed on the publication, as 
required by the statute ( e ). 

An innkeeper cannot recover against a candidate at an election for pro- 
visions furnished to the voters of a borough, after the teste of the writ (/). 

The owner of a ship employed in the East India Company’s service can- 
not recover on a contract for the sale of the command of the ship, made with- 
out the knowledge of the East India Company (</) j or for the sale of any 
office which is not saleable by law ( h ). 

An agreement for the transfer of a ship which does not recite the certifi- 
cate of registry is void (i). 

In the case of Hodgson v. Temple (Jt), it was held, that a person who sold 
goods, knowing that the purchaser intended to apply them in an illegal 
trade, was entitled to recover the price, if he yielded no other aid to the 
transaction than by selling the goods and obtaining permits for their deli- 
very to the agent of the purchaser. 

In the late case of Brown v. Duncan (l), the Court recognized the cases of 


the principle of general utility, whether the 
general and universal performance of such 
contracts does not encourage their fre- 
quency ; and whether it is not better on 
the whole for mankind that they should 
never be performed. 

(r) P. C. Wilkinson v. Loudonsack , 3 
M. & S. 117. 

(s) Ibid. 

(0 Toulmin v. Anderson, 1 Taunt. 
227. 


(u) Lighifoot v. Tenant , 1 B. & P. 551 

(x) Law v. Hodgson, 11 East, 300. 

(y) Fores v, Johnes , 4 Esp. C. 97. 

(?) Dowry v. Bennett, 1 Camp. 348. 

(a) Ibid. But the mere circumstance 0 
the plaintiff’s knowledge that the defendan 
was a prostitute is not a bar, unless he wm 
to be paid out of the profits of prostitution 
or the clothes were furnished with a viev 
to prostitution. Ib. 

(b) Langton v. Hughes, 1 M. & S. 593 

(c) Coates v. Hatton, 3 Starkie’s C. 61 

(d) Ibid, in the note. And see Bensle 1 
v. Bignoldf 5 B. & A. 335, and Marcham 
v. Fvans^ Moore, 14. Foplett y. Stock 
dale, 1 By. & M. C. 337. Stockdale v 
Onwhyn, 5 B. & C. 173. A sale of living 

VOL. II. 


pheasants is illegal, and passes no property. 
Helps v. Olenister, 8 B. & C. 553. 

(e) Marchant v. Evans, 2 Moore, 14. 

(/) Ribbons v. Crickett, 1 B. & P. 
264. 

(g) Blackford v. Preston, 8 T. R. 89. 
Or for the sale of shares in an East India 
ship, with a stipulatioiUbr the appointment 
of the commander and continuance of ma- 
nagement. Card v. Hope, 2 B. & C.261. 

(h) Ibid, and Oarforth v. Fearon, 1 
H. B. 327. 

(i) Biddell v. J Seeder, 1 B. & C. 327, 
under the stat. 34 G. 3, c. 66, s. 14. 

(k) 5 Taunt. 181 ; 1 Marsh. 5. And see 
3 B. & A. 185. But see Lightfoot v. Ten- 
ant, 1 B. & P. 551. It is no defence to an 
action for goods delivered to a master of 
a vessel to be sold by him, that they were 
exported without paying duty, unless the 
evasion formed part of the contract. Cat - 
lin v. Bell, 4 Camp. 183. 

(l) 10 B. & C. 93. There the plaintifib, 
five in number, carrying on the business of 
distillers, sued the defendant on a guaran- 
tee of the price of spirits supplied to another 
party, and it appeared that one of the plain- 
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Hodgson v. Temple , and Johnson v. Hudson , and distinguished between cases 
where goods had been sold, or a guarantee entered into, in contravention of 
mere revenue laws, and those where the contract is in violation of a law 
designed either for the protection of the public, either Bolely, or with the 
additional view of protecting the revenue, and held that the latter only 
were void. 

On an action brought for washing the defendant’s clothes, it was held to 
ho no defence that the defendant was a prostitute, and that some of the 
dresses were of an expensive kind, and were used, to the knowledge of the 
plaintiff, with a view to prostitution ; for it was necessary that she should 
have clean linen, and the Court could not take into consideration which 
of the articles were used for an improper purpose, and which were not(m). 

Where the contract is illegal it makes no difference that the parties 
thought that they were acting legally, for their apprehension does not alter 
the nature of the contract which the Court is called on to enforce (n). 

An action by the vendee of goods is either on a special contract for not 
delivering the goods ; or of detinue j or of trover (o), for a conversion ; or of 


tiffs, not named In the license as a distiller, 
carried on the business of a retailer of spi- 
rits within the limits prohibited by the Ex- 
cise Acts ; held, thut those Acts, having 
only for their object to protect the revenue, 
the plaintiffs were not precluded from reco- 
vering the value of the spirits sold by rea- 
son of their having violated the excise laws. 
Where quantities of spirits were delivered 
at one time, ill the whole exceeding 20#., 
but each separately of less amount, held 
that it was not within 24 Geo. 2, c. 40, s. 
12, and that the plaintiff might recover. 
Owen* v. Porter , 4 C. & P. 307. The 
•tat 0 Geo. 4, c. 20, ss. 115. 117. 119, re- 
quiring a permit for spirits sold out of the 
stock of u distiller, &c. and precluding the 
seller from recovering if the permit be not 
sent, does not preclude the seller from reco- 
vering whore he has sent an irregular per- 
mit, describing spirits at 27 deg. above 
proof to be 17 below proof, for the sale was 
legal, although the seller violated the sta- 
tute, and the 119th sec. applies only where 
the permit grants# by the officer has not 
been delivered. Wether ell v. Jones, 2 B. 
& Ad. 221. In Lightfoot v. Tenant , 1 
B. & P.551, it was held that a person who 
sold goods in order that they might be ex- 
ported to a place to which by law they 
could not legally be exported, could not 
recover the price; but there the offence 
was a violation of the stat. 7 G. 1, c. 21, 
which avoids all contracts for supplying 
enrgoes to foreign ships. In the case of 
Little v. Poole, 9 B. Sc C. 192, it was held 
that this Act (47 G. 3, c. 68) made it im- 
perative on the vendor of coals to deliver 
a vendor's ticket, signed by the meter; and 
that the Act having been passed to protect 
the buyer against the frauds of the seller, 
a vendor of coals who had delivered ja 
vendor's ticket to the purchaser, which 
was not signed by the meter, could not re- 
cover the price of the coals from such pur- 


chaser. See further, Wayman v. Peed, 5 
T. It. 599. Biggs v. Lawrence, 3 T. R. 
454. Clugas v. Penehma , 4T.R. 466. 
Holman v. Johnson, Cowp. 349. In Meux 
v. Humphries , 1 M. & M. C. 132, Lord 
Tenterden expressed an* opinion that a 
brewer could not maintain an action for 
beer supplied to one who was not the li- 
censed keeper of the public-house to which 
the beer was supplied ; but a juror was 
withdrawn. A foreigner who sells and de- 
livers goods abroad to a British subject is 
entitled to recover the price, although he 
knows at. the time of the sale and delivery 
that the buyer intended to smuggle them in- 
to this country, but took no part in the ille- 
gal ad venture. Pellecatt v. A ngel, 2 C. M. 
Sc 11. 31 1. A brewer who delivers beer to 
a iion-licensed keeper of a public-house, 
where it is delivered, may maintain an ac- 
tion for the price. Brooher v. Wood, 5 
B. & Ad. 1052. The Treating Act applies 
only to candidates and their agents. Hughes 
v. Marshall, 5 C. Sc P. 150. 

(m) Lloyd v. Johnson , 1 B. Sc P. 340. 
Vide supra, 1184. Where a factor sold a 
piece of manufactured tobacco consigned 
to him from Guernsey, without having en- 
tered himself in the Excise-office as a 
dealer in tobacco, and having no license as 
such, it was held that be might maintain an 
action for the value of the goods, although 
they were sent to the defendant without 
a permit; there being no fraud on the 
revenue, hut at most a breach of the revenue 
laws, protected by penalties. Johnson v. 
Hudson , 1 1 East, 1 80. But pote, that the 
Court doubted whether the plaintiff could, 
under the circumstances, be considered to 
be a dealer within the statute. 

(n) P. C. Wilkinson v. Loudonsack , 3. 

M. Sc 8. 126. . 

(o) Irtfra, 1221. * 
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money had and received (p) upon a rescinded contract; or upon a war- 
ranty^). 

The vendee of goods, in an action against the vendor for not delivering 
the goods according to his contract, must prove, 1 st. The contract 5 2dly. The Contract, 
performance of conditions precedent; 3dly. The damage sustained. 

The engagement must be mutually binding, or it is null. A, gives B. till 
four o’clock to decide whether Jie will purchase the goods of A ., and JB. with- 
in the time signifies his assent, yet A. is not bound (r). But where A, by 
letter offered to sell B. certain goods, receiving an answer by return of post, 
and the letter being misdirected, the answer, notifying B. f s acceptance, did 
not arrive so soon by two days as it would have done had A’s letter been 
properly directed, it was held that the contract was complete the moment 
the offer was accepted, and that B. was entitled to recover for breach of 
contract (a). But the party making an offer may retract it at any time 
before acceptance (f). The action may be brought either by the principal 
or by the agent in whose name it is made (m). 

If goods be sold by sample, but the sale-note makes no mention of the 
fact, the remedy is by action of deceit ( 1 ?). 

As it is sufficient, in a declaration for not delivering goods on request, to Condition 
aver a request by the plaintiff, and that he was ready and willing to pay precedent, 
the defendant for the same, and a refusal by the defendant to deliver, with- 
out averring an actual tender of the price (a*), so a demand of the delivery 
of goods sold is sufficient proof of the averment that the plaintiff' was ready 
and willing (y), although the demand was not made by the plaintiff himself 
but by his foreman (z). 

(p) Infra , 1227. tliority. The purchase was made in tlielr 

(q) Infra , tit Warranty. own names, but the vendor was told that 

(r) Cooke v. Oxley , 3 T. R. 653. there was an unnamed principal. The 

(s) Adame v. Lindsell , 1 B. & A. 681. plaintiffs afterwards, under a general au- 

See also Humphries v. Carvalho, 16 East, thority from H. contracted to sell the same 

45. A broker on Saturday sold goods of goods, which the defendant had not yet 

the defendant to the plaintiff at a stipu- delivered ; H. on hearing of the latter con- 

lated price, subject to the plaintiff’s ap- tract, informed the plaintiffs that lie would 

proyal of the quality on the Monday fol- have nothing to do with the goods either 

lowing, and sent the boughtrnote to the as buyer or seller, and in this they acqui- 

plaintiff on the Saturday, marked with the esced. The defendant then refused to de- 

words "quality to be approved on Mon- liver the goods, and the plaiutiffs sued him 
day,” but did not send the bought-note to for damages sustained by him in conse- 
the defendant then, because he had met quence j held that the renunciation of the 
him, and informed him of the contract on contract by H. , and plaintiff's acquiescence 
the same day ; the plaintiff not having fa it, formed no objection to their right to 

signified his disapproval of the contract on recover. Short and others v. Spackman, 

Monday, the broker sent the sold-note to 2 B. & A. 962. Brokers selling hemp by 

the defendant on Friday, with the words auction at their own rooms, and in their in- 
u quality to be approved of on Monday” voice describing the goodB as bought of 
struck out, which note the defendant re- them, cannot show in defence that they 

turned in twenty-four hours, which by the gold as agents, and that they had intimated 

custom of the trade signified his disaffirm- the fact before and at the time of sale, and 

once of the contract as far as in him lay ; that the principals being indebted to them, 

held, that at any rate the defendant could the invoice had been made out in their 

no longer disaffirm it aftftr Monday. names, according to a custom of the town 

(0 Cooke v. Oxley , 3 T. R. 653. Bout - where the sale was made. Jones v. Little - 

ledge v. Grant , 4 Bing. 653. The rule ap- dale , 6 Ad. & Ell. 486. 

plies to a bidder at an' auction, who may ( v ) Meyer v. Evert h, 4 Camp. 55. 

retract his bidding at any time before the (a?) llawson v. Johnson , 2 East, 203. 

hammer is down. Payne v. Cave , 3T. H. Waterhouse v. Skinner, 2 B. & P. 447. 

1*8* (y) Squier v. Hunt, 3 Price, 68. Wilkes 

(u) See above, 866, and tit. Set-off. v. Atkinson , 1 Marsh, 412. Levy v. Ld. 

The plaintiffs, broken, bought goods of the Herbert, 7 Taunt. 318. Supra , 69. 
defendant on account of H., and by his au- (*) Squier v. Hunt, 3 Price, 68. 
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In nn action for the non-delivery of goods to be paid for by a bill, the 
plaintiff must prove the tender of a bill; but no evidence on the part of the 
defendant is admissible to prove that by bill was meant an approved bill (a). 
And even if the contract be to pay by an approved bill, it must be taken to 
mean a bill to which no reasonable objection could be made (6). 

The parties agreed, in writing, as follows : a Sold to P. one bale of 
sponge, at, &c. ; and bought of him yellow ochre, at, ficc/*; it was held that 
the delivery of the ochre was a condition precedent to the plaintiff's right 
of action for non-delivery of the sponge (c). ^ 

In an action for not transferring stock ( d ), the plaintiff must prove, in 
addition to the contract, that the defendant was possessed of the stock; that 
the plaintiff paid or tendered the price, and that he attended at the Bank 
foT the purpose of accepting a transfer ; or an actual request and refusal to 
transfer (e). And also that he actually bought, and duly accepted, the same 
quantity of stock from another person at a greater price (/). 

The measure of damages is the difference between the contract price and 
that which goods of that description bore about the time appointed for 
delivery (</). 

It is no defence on the part of the vendor, in an action for not loading 
goods at Petersburgh before a certain day, that, the goods litul been seized 
by the Russian government, and that the vessel had put to sea to avoid 
an embargo (A). 

In avoidance of a sale made by a broker, the defendant may prove that 
by the custom of the trade the authority to sell expires on the day on which 
it is given (/). 

Where the defendant insists that he is entitled to retain the deposit as a 
forfeiture, he must show that he has done every thing which he was bound 
to do to entitle him to the forfeiture, for forfeitures are stricti juris i, and if 
he has done any thing to waive the right he cannot recover (A). 

In an action for the non-delivery of goods, according to a contract, it 


(a) Hotly son v. Davies, 2 Camp. 530. 

(h) Ibid. And see Adam v. Richards, 
SH.B. 573. Thinby v. Hetbot, 3 Mod. 
273. 

(c) Parker v. Rawlings , 4 Bing. 480. 

(d) As to variance from the contract, 
see Wide* v. Gordon, 2 B. & A. 33 ; 
Vol. I. tit. Variance. 

(e) See Bordenave v. Gregory , 5 East, 
107. 

( f) 7 G. 2, c. 8, s. 7. Note, that a sale 
of Columbian bonds is not within the pro- 
visions of the Act ( Henderson v. Bise , 3 
Sturkie’s C. 158); the statute is limited 
to the British public funds. (Ibid.) The 
statute agaiust stock jobbing does not ap- 
ply to cases where the party agreeing to 
transfer is possessed of the stock (Sanders 
v. Kentish , 8 T. R. 102. Tate v. Wettings, 
3 T. R. 531). A jobbing in omnium is 
within the statute. Brown v. Turner , 7 
T. R. 630. 

(y) Gainrford v. Carroll , 2 B. & C. 624. 
Leigh v, Paterson, 2 Moore, 588. Start- 
up v. Corttuzzi, 2 C. M. & R. 165. Bauer - 
man v, Bash, 9 B. & C. 145, Brandt v. 


Jiotrttn/, 3 B. & Ad. 932. As to stock, see 
above, 873. 

(A) Splidt v. Heath, 2 Camp. 54, n. 

(i) Dickenson v. Lilwall , 1 Starkie’a C. 
121 ; 4 Camp. 270. 

( k) Carpenter v. Blandford, 8 B. & C. 
575. An appraisement was to be made 
by two appraisers, one on each side, and 
possession to be taken and payment to be 
made on a day specified, and agreed that 
if the vendee should not perform the con- 
tract, lie should forfeit his deposit of 301. ; 
and on that day the two appraisers met, 
and the seller’s appraiser was informed that 
the buyer’s appraiser could not conveni- 
ently complete the business till the follow- 
ing day ; no objection was then made to the 
delay ; on the ftxt day the buyer’s ap- 
praiser went to the premises to make the 
valuation, but the vendor refused to permit 
him, and said that he would not complete 
the contract; and it was held that it was 
incumbent On the seller, if he meant to in- 
sist that the contract should be completed 
on the day specified, |e ought to have noti- 
fied such his lnteuti<m to the buyer. 
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I# a good defence that the plaintiff was insolvent, and unable to pay for 
them (Z) ; for it is a fraud on the vendor. 

To enable the vendee to maintain trover or detinue for the goods, it is Trover, 
•essential to show not only a valid contract of absolute sale, in writing, where 
the statute requires it (m), but also, eij^ier payment of the price or a tender 
of it, or an agreement for payment at a future day, or the delivery of the 
goods; for whether the property be (n) or be not changed by payment of 
earnest (o), it is clear on all hands that the vendee has no right to the pos- 
session until payment be either made or tendered (p). 

By the common law, if a man agree with another for goods at a certain 
price, he may not carry them away before he has paid for them, for it is no 
sale without payment, unless the contrary be expressly agreed. And there- 
fore if the vendor says the price of a beast is 4 Z., and the vendee says lie 
will give 4Z., the bargain is struck, and they neither of them are at liberty 
to be off, provided immediate possession be tendered by the other side(</). 

If a man offer money for goods in a market, and the other agree to 
take his offer, and while the buyer is telling out his money as fast as he 
can, the seller sell the goods to another, the buyer may, upon payment, or 
tender and refusal of the price agreed upon, take the goods (r). And if 
any part of the price has been paid, if it be but a penny, or any portion 
of the goods delivered, by way of earnest, the property of the goods is 
transferred to the vendee (jj), that of the price to the vendor ; but the 
vendee cannot - take the goods, or maintain detinue for their detention, 
or trover for their value, until he tenders the price agreed upon (t) ; but 
if he tenders the money to the vendor, and he refuses it, the vendee may 


(l) Reeder v. Knatchbull , 0 T. It 218. 

(m) Supra , 485. 

(w) 2 Bl. Comm. 448, aff. But see 
Lord Holt’s judgment in Langford v. Ad- 
ministratrix of Tiler, Salk. 113; infra, 
note (f ). * 

(< o ) Ibid. 

(p) Noy’s Max. 88 ; 2 Bl. Comm. 447. 

(#) 2 Comm. 447. But if one agrees to 
pay so much for a horse, and tins owner 
agrees to take it, and no more passes, this 
is a mere nude treaty. Lutw. 252 ; Dyer, 
fol. 30, pi. 203 ; 14 H. 8, 22. 

(r) Sheppard’s Touclist. 225. 

(s) 2 Bl. Comm. 488 ; Noy, o. 42. And 
if the chattie were a liorse, which died after 
the bargain, but before actual delivery, the 
vendor would still be entitled to the money, 
for by the contract the property was in 
the vendee (Ibid, and Bee Hinde v. White - 
hmue, 7 East, 558). So where goods were 
sold, to be paid for in thirty days, and if 
not then removed, the buyer to be liable to 
warehouse rent, the property vests in the 
purchaser immediately, and remains at his 
risk. Phillimore v. Barry , 1 Camp. 513. 
See Elmore v. Stone, 1 Taunt. 458; supra, 
841. A. and B. agree to exchange horses; 
B. pays 1 <Z. as earnest, this vests the pro- 
perty in J?. Per Buller, J, in Back v. 
Owen, 5 T. H. 400. But note, that the 
case was decided on another ground. A. 
agrees to sell a stack of hay to B. for 1 45Z. 


to Ik? paid on the 4th of February then 
next, but to be allowed to stand Hi A'a 
premises till May 1st, B. agreeing that it 
should not be cut tm paid for ; held tliat 
the property passed immediately, and that 
the subsequent loss of the property by fire 
fell on the vendee. Tarling v. Baxter, 
6 B. & C. 300. The rule of law is, that 
where there is an immediate sale, and no- 
thing remains to be done by him as between 
him and the vendee, the property vests in 
the vendee. Per Bayley, J. Ibid. An oral 
bargain having been made for twenty hogs- 
heads of sugar, at a specified rate per cwt., 
four hogsheads were delivered, and sixteen 
more were afterwards separated from the 
bulk, and appropriated, with his consent, 
to the vendee ; held that the property in 
the sixteen hogsheads was vested in the 
vendee, subject to the vendor’s lien for 
the price, and that tlie vendee might re- 
cover for goods bargained and sold. Bhode 
v. Thwaites, 6 B. & C. 388. See the next 
note. 

(t) Hob. 41 ; 2 Bl. Comm. 448. After 
earnest given, the vendor cannot sell the 
goods to another without default in the 
vendee ; and therefore if the vendee do not 
come and pay for and take away the goods, 
the vendor ought to go and request him, 
and then if he do not come and pay for and 
take away the goods in a convenient time, 
the agreement is dissolved, and the vendor 
is at liberty to sell them to any other per- 
4 l 3 



Trover. 


Capability 
of delivery. 


1222 VENDOB AND TBNDBE : 

seize the goods, or hare an action against the vendor for detaining 
them (m). 

So if a day be fixed for the delivery, and a future day be appointed for 
payment, the property vests in the vendee, and trover mi|y be maintained 
without any tender of the price (,r). * 

If there be neither earnest, part-payment, part-delivery, or agreement in 
writing, the sale is void by the Statute of Frauds (y) ; as, if one agree to buy 
sheep, and to take them away at a certain hour, but no money be paid, nor 
sheep delivered, no property passes, and the owner may resell them ( 2 ). 

The doctrine that an absolute right of property and of possession passes to 
the vendee, without actual delivery, assumes that the subject of sale is 
definite and ascertained, so a9 to be capable of immediate delivery. 

The property in a chattel when made does not pa98 by a contract of sale, 
even although the value be paid, unless it be in existence at the time (a) of 
the contract. 


son. Per Holt O. J., in Langford v. 
Administratrix of Tiler , Salk. 1 13. 

I 11 Noy’s Maxims it is said, “ If I sell 
my horse for money, I may keep him until 
I am paid ; but* I cannot have an action of 
debt until he be delivered ; yet the pro- 
perty of the horse is, by the bargain, in 
the bargainor or buyer. But if he do pre- 
sently tender me the money, and I do re- 
fuse it, he may take the horse, or have an 
action of detainment. And if the horse 
die in my stable between the bargain and 
the delivery, I may have an action of debt 
for my money, because by the bargain the 
property wus in the buyer.” See Lord 
» Kllenborough’s observations in Hinde v. 
Whitehouse , 7 East,#71. 

In Sheppard's Touchstone, 224, it is laid 
down, “ If a man, by word of mouth, sell 
to me his horse, or any other thing, and 
I give him or promise him nothing for it, 
this is void, ami will not alter the property 
of the thing sold ; but if one sell me a horse 
or any other thing, for mouey or any other 
valuable consideration, and the same thing 
is to be delivered to me at a day certain, 
and by our agreement a day is set for the 
payment of the money, or all or any part of 
the money is paid in hand, or I give earnest- 
money, albeit it be but a penny, to the 
seller, or I take the tliii% bought by agree- 
ment into my possession, where no money 
is paid, earnest given, or day set for the 
payment, in all these cases there is a good 
bargain and sale of the thing to alter the 
property thereof,” 

In Buller's N. P. 50, the law is thus 
stated : “ If a man comes to a shop to buy 
goods, and they agree on the price and the 
day of payment, and the buyer takes them 
away, detinue will not lie, because the pro- 
perty was changed by a lawful bargain; 
but if they agree for present money, and 
the buyer tako the goods away without 
payment, detinue lies, because the pro- 
l*Tty is not altered. (Cro. Eliz. 867.) So 
if a man sell goods on payment of money 
on a day to come, and the money be paid, 


and the goods not delivered, detinue lies, 
because the property is in the buyer. (Ca. 
K. B. 345.) But earnest does not alter the 
property, but only binds the bargain; and 
therefore if no other time for payment be 
appointed, the money must bb paid on 
fetching away the goods. The earnest gives 
the party a right to demand, but a bare 
demand without payment is void. fealk. 
1 1 3.” A . sells different parcels of hops to 
jB.,<who engages that they shall remain in 

A. ' s hands till paid for: A ., after notice 
that they will be sold at a future day, if 
not previously paid for, sells part with 

B. 's assent, and after B. had become 
bankrupt, sells the remainder without his 
assent or that of his assignees : the assignees 
cannot maintain trover; for until payment 
or tender of the price, tlierawas no right 
of possession. Bloxham v.^Sanders, 4 B. 
& C. 941. And in the case of Bloxham v. 
Morley, the Court held that the assignees 
could not in such case recover, although 
the engagement were out of the question, 
and although part of the goods were in the 
warehouses of third persons, to whom no 
notice to change the property had been 
given. Per Bay ley, J. New v. Slornan, 
1 Dans. & L. 193, where the owner of 
goods sells on credit, the buyer has a right 
to immediate possession, but if he suffers 
the goods to remain until the period has 
elapsed, and no payment in fact is made, 
then the seller has a right to retain them. 

(u) 2 Bl. Comm. 448. 

(x) Sheppard's Touchstone, 224; sup fa, 
note (f). 

(y) Alexander v. Comber , 1 H. B. 9. 
t. e. where the value is 10Z. See Bloxs&m 
v. Williams, 8 B. & C. 284. The property 
passes on a sale by auction, although the 
goods are not to be delivered till the pur- 
chaser has paid certain duties to the seller. 
Hinde v. Whitehouse, 7 East, 558. Phil - 
Umore v. Barry , 1 CatUp. 513. See above, 
tit. Frauds, Statute op. 

( 2 ) Alexander v. Comber, 1 H. B. 9. 

(a) Mucklow v. Mangles, 1 Taunt. 818 ; 
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It is a very general rule, that whenever anything remains to be done on 
the part of the seller, as between him and the buyer, previous to the delivery, 
a complete present right of property does not attach (A); and therefore, 
where the vendor agreed to sell all his stock, lying in papers at the ware- 
house of a third person, at a certain price, and it was agreed that the weight 
should be afterwards ascertained, after which the vendor gave a note to the 
vendee, directing the warehousekeeper to weigh and deliver the starch to 
the vendee, and part was weighed and delivered accordingly, it was held 
that this did not transfer to the vendee the property in the rest, which had 
not been weighed and delivered, the weighing of the starch being, by the 
terms of the contract, a condition which was to precede the absolute vesting 
of the property (c). 

And where the goods sold are part of a larger stock, and a separation i9 
necessary previous to delivery, no property passes until the separation is 
complete ( d ). 

The p^pperty in goods may also pass under a contract of sale by delivery, 
without payment, so as to devest the vendor of his lien for the price (e). 

And a partial delivery is sufficient to vest the property where there is no 
intention manifested to separate the one part from the rest. Thus the 
delivery of part of a cargo of goods, where there appears to be no intention, 
either previously or at the time of delivery, to separate that part from the 
rest, is in law a delivery of the whole cargo (f). 

It is otherwise where such an intention is manifested, as where the 
vendee asks leave to take part 0way (g). 

■* 

Noy’s Max. c. 42; Hob. 442. Supra , tit. expense, and delivered in a complete state; 
Sheriff ; and Goode v. Langley , 7 B. & ami that those things had not been done ; 
C. 26. the Court held that the property* in the 

(b) Per Lord Ellcnborough in Hanson oil did not vest in the vendee. Wallace v. 

v. Meyer , 8 East, 614. And see Zagury Breeds , 13 East, 622. When goods are 

v. Fumell $ another , 2 Camp. 240. sold in bulk at so much per ton, the pro- 

(c) Hanson v. Meyer, 6 East, 614. See perty does not pass until they are weighed, 

also Withers v. Lyss , 4 Camp. 237. So Simmons v. Swift, 5 B. & C. 857. 

where a quantity of turpentine in casks (d) By a sale of oil out of a merchant’s 

was sold in lots at an auction, at a certain stock, consisting of large quantities in dif- 

pricc per cwt., each cask, except the two ferent cisterns, no property passes without 

last, being marked at a certain weight, at a separation of the part sold from the rest 

which they were to be taken by the buyer, of the stock. White v. Withes, 5 Taunt, 

the two last lots being reserved to fill up 178. And see Austen v. Craven, 4 Taunt, 

the rest, and being on that account sold at 644. Shcpley v. Davis, 5 Taunt. 617. 

uncertain quantities, and after the sale Bush v. Davis, 2 M. & S. 897. These 

some of the casks were filled up, but the cases seem to overrule that of Whiteheuse 
filling up of the rest was not completed, v. Frost, 12 E#, 614. 

when the whole was consumed by fire, it (e) Slubey WH ay ward, 2 H. Bl. 604. 
was held that the property in those casks Hammond v. Anderson , 1 N. R. 69. H. 

which had been filled up was transferred to at Bristol sells wool to J . for bill at nine 

the buyer, but that those which were not months ; no bill is drawn, but samples are 

filled up remained the property of the taken, and several bags are deliver# to 

seller ( Rugg v. Minett , 11 East, 210). sub-purchasers; J. resells the residue to 
So where 80 out of 90 tons of Greenland G., and G. transmits the delivery-order 

oil were eold, and an order was given by from London on the 16th to H. at Bristol; 

the seller for the delivery of the oil to the on the 2l3t «/. becomes insolvent ; H. not 

buyer, and it was found as a feet, in a case having before then signified his dissent, 

reserved for the opinion of the Court, that the property is vested in G. Green v. 

before Greenland oil is delivered, it is the Hay theme, 1 Starkie’s C. 447. The Ware- 

constant custom to have the casks searched housing Act, 6 Geo. 4, c. 112, s. 19, pro- 

by a cooper employed by the seller, and vides that the sale of bonded goods shall 

for a broker, on behalf of both buyer and be valid, though they retaain in the ware- 

seller, to attend and make a minute of the house of the vendor, 

foot-dirt and water in each cask, and that (/) Slubey v. Hayward, 2 H. B. 504; 

then each cask is filled up at the seller’s (g) Bunneg v. Poyntz , 4 B. & Ad. 668. 
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Trover. And where, from the nature of the case, an actual delivery is impossible, 
Transfer by ft symbolical delivery is sufficient. Thus where an engineer made a symbo- 
cKl? 1 " Heal delivery to a canal company, to whom he was indebted, of timber and 
very* ’ other materials on their wharf, by the delivery of a halfpenny, it was held 
that the property was thereby transferred (A). 

Fixtures, that is, things clearly fixed to the freehold, pass by a convey- 
ance of a house, and giving possession (i). 

So goods may be transferred by a delivery of the bill of lading (A). And 
where the goods are in the possession of a wharfinger, and after a contract 
for the sale a written order for the delivery is communicated to the 
wharfinger, and assented to by him, the property passes to the vendee, 
although no actual transfer be made in his books (/). 

And where by a particular custom the vendor of goods is to pay ware- 
house rent for two months after the sale, but gives the usual order for the 
delivery to the purchaser within the two months, the property from that 
time vests in the vendee, and he is liable to any subsequent loss («^. 

Where goods are lodged with the West India Dock Company, it seems 
that a delivery of the indorsed dock-warrant and certificate, from the seller 
to the buyer, operates ns a transfer of the goods ( n ). 

A conditional delivery is not sufficient to vest the property in the 
vendee. Where goods are sold, to be paid for on delivery, and a servant 
delivers them without receiving the money, the property is not altered (0). 


A vendor has no Hen where his agent has 
taken the vendee’s note which is out- 
standing in indorsees, lb. 

(A) Manton v. Moore, 7 T. R. 67. 

(t) The owner of a house in which are 
fixtures, &c. sells it by auction j a convey- 
ance is executed, and possession is given ; 
the fixtures, that Is, things clearly fixed to 
the freehold, and fixtures commonly so 
called, and which are removable as between 
landlord and tenant, pass to the vendee. 
Colegrave v. JLHot Santo*, 2 B. & C. 76. 

(k) Supra, 429. Hihbcrt v. Carter, 1 
T. R. 746. Lempricre v. Parley, 2 T. R. 
486. If the bill be special to deliver the 
goods to A. for the use of B., the property 
is vested in B ; but if it be general to A., 
and the invoice only shows tiiat it is to 
the use of B., the property is in A., and 
B. has but a trust. Beans v. Martlett , 1 
Lord Raym. 271 ; 3 Salk. 290 ; 12Mod.l66. 

(l) Lucas v. JDorrieh07 Taunt 278. 

But where goods were left in the vaults of 
a warehouse-keeper by agreement till the 
vendee could conveniently remove them, 
ancUthe vendee marked them, and the 
goods remained in the warehouse a con- 
siderable time, but no notice of the sale 
was given to the warehouse-keeper, it 
was held that the property passed to the 
assignees of the vendor, who became bank- 
rupt after the sale. Krunoles v. HorsrfaU, 
•6 B. & A. 134. Secus, where the goods 
are left in the vendor’s custody until they 
can be shipped off. Flmn v. Matthews, 
* And ®ee Thistlethwaite v. 

Cock, 3 Taunt. 487 . A, sells goods to B,, 
and gives a written order on the wharfinger 
to weigh, deliver, transfer and release, fitc. 


B. sSHs to C., and delivers to him a writ- 
ten acknowledgment obtained from the 
wharfinger, that he had transferred the 
goods to the account of C. ; C, pays for 
the goods, B. having stopped payment; 

A . gives notice to the wharfinger not to 
deliver the goods to B.i the wharfinger 
cannot, after his acknowledgment, insist 
that he holds the goods as the agent of A. 
Hawes v. Watson, 2 B. & C. 640. See 
also Harman v. Anderson, 2 Camp. 243. 
Stoveld v. Hughes, 14 East, 308. Stonard 
v. Bunkin, 2 Camp. 344. Camming v. 
Bpyum, 9 East, 606. Infra, 1227 (z). 

{m) Greaves v. Hepke, 2 B. & A. 131. 

(w) Zwingarv . Samuda , 1 Moore, 12; 
7 Taunt. 265. Lucas v. Borrien , 1 Moore, 
29; 7 Taunt. 278. Spear v. Travers, 4 
Camp. 261. Goods being entered in the 
books of the West India Dock Company, 
in the name of A ,, he received the usual 
cheque for them, which, having sold the 
goods to B ., he indorsed and delivered to 
him ; JB. sold the goods to C., and deli- 
vered to him ttfe cheque or certificate in- 
dorsed by A,, and C. gave 2L his accept- 
ance in payment, which was afterwards 
dishonoured ; C. transferred the cheque to 

B. as a security for a debt which he owed 
him; and afterwards A, obtained posses- 
sion of the goods by means of a duplicate 
cheque or certificate obtained from the 
West India Dock Company, by means of a 
false representation that the original was 
lost ; A, had paid rent for the goods down 
to that time : it was held that B. was en- 
titled td recover in trover against A . See 
Heyser v. Sase, 1 Gow. 68. 

( 0 ) Per Bayley, J., in Bishop v, Shilliio, 
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And if goods be obtained by false p$etences, under colour of purchasing Trover, 
them, the property is not altered by a delivery (g). 

If the vendee by a false representation obtain possession of goods with a 
preconceived design not to pay for them, no property passes (r); and 
whether he had in fact formed such a design, is a question for the jury (#). 

The vendee of a ship who claims by virtue of a sale by the master, in a By vendee 
foreign country, must not only prove the sale, but also that it was necessary, of a 
and that it took place under circumstances which would have induced the 
owner himself to have sold the vessel ( t ). 


2 B. & A. 329, n. ; Woods v. Russell, 5 
B. & A. 942. Goods are sent by the plain- 
tiff on an order of purchase by Berkeley, 
by a ship chartered by him, of which the 
defendant is master, with an invoice of 
wheat bought by order of Berkeley , and 
shipped at his risk to Harris §• Co. Lon- 
don, and an indorsed bill of lading is trans- 
mitted to Harris §• Co. by Berkeley ; and 
by the original terms of the contract, the 
wheat was to be sent to London, and bills 
were to be drawn on Harris §• Co. for the 
amount ; Berkeley cancels his orders, and 
gives notice to Harris $ Co . not to ac- 
cept the bills ; die acceptance of the bills 
is a condition precedent to the vesting of 
the property, and an action is maintainable 
against the defendant for non-delivery of 
the cargo according to the plaintiff's 
-orders, and it was held that the plaintiffs 
were entitled to recover the price of the 
cargo when it reached the port of dis- 
charge, and was delivered according to 
Berkeley } s order. Brandt v. Botolby, 3 
B. & Ad. 032. A. buys of B. a coach, to 
be paid for by certain bills, with a license 
to B . to retain possession in case the bills 
lie not paid; such license, it has been 
held, is merely personal, and not binding 
against the personal representatives of A., 
though the bills were not paid. Haioes 
v. Ball,! B.&C.481. 

(q) Noble v. Adams, 7 Taunt. 69. 
Gibbs, C. J., in summing up to the jury, 
said, that if the jury thought that the 
plaintiff went down to Scotland, having 
formed a deliberate plan to put off bad 
bills for valuable merchandizes, knowing 
the same would never be paid for, and in- 
tending then to abscond with the goods, 
or to throw them into an immediate bank- 
ruptcy, or to pass them over to a parti- 
cularly favoured creditor, he was of opi- 
nion that the plaintiff had been guilty of a 
fraud, and that the sale would not change 
the property. Note, that in the above 
case the action was against the wharfinger 
in whose hands they had been deposited by 
the plaintiff. 

In the case of Parkerv, Patrick, b T. R. 
176, where goods obtained from A. by 
false pretences had been pawned to B. for 
a valuable consideration, and A. obtained 
possession of the goods, it was held that B. 


might maintain trover for them. See Har- 
wood v. Smith, 2 T. R. 720. 

(r) Earl qf Bristol v. Wilmore, 1 B. 
& C. 614. The contract was for ready 
money ; but the vendee obtained possession 
of the goods from the servant of the ven- 
dor, by delivering him a cheque upon a 
banker, which he represented to be as good 
as money, but in fact he had then over drawn 
his account for some months, and payment 
was refused ; held that the question, whe- 
ther the sale was vitiated by fraud, de- 
pended on the fact whether the vendee 
obtained possession of the goods with a 
preconceived design not to pay for them. 
See Noble v. Adams, 7 Taunt. 69. Par- 
ker v. Patrick, 6 T. R. 176. Gladstone 
v. Hadwen, 1 M. & S. 617. R. v. Jack- 
son, 3 Camp: 370. R . v. Freeth, supra. 

If a factor pllRge goods consigned to 
him for sale, as a security for a debt, and 
afterwards sell them to the creditor at the 
market price, but no money passes, the 
sale is void. Kuckein v. WiUonyA B. Sc 
A. 443. So if a factor barter the goods. 
Guerreiro v. Peill, 3 B. Sc A. 610. See 
also Guichard v. Morgan, 4 Moore, 36. 
The drawing bills on a factor against a 
consignment, does not authorize him to 
raise money by pledging the goods. Field- 
ing v. Kymer, 2 B. Sc B. 639. See also 
Queiroz v. Trueman, 3 B. Sc C. 342. 
When A. having sold barley to a trader, 
and suspecting his solvency, repurchased 
it by the agency of a third person, it was 
held to be no fraud upon the bankrupt laws. 
J Harris v. Lunell , 1 B. & B. 390. 

(s) 1 B. & C. £14. 

( t ) Hayman v. Molton , 5 Esp. C. 66. 
And see Abbott's L. S. 6. So as to the 
sale of a cargo. Freeman v. East India 
Company , 6 B. Sc A. 617. See also Afpr- 
ris v. Robinson , 3 B. & C. 196. The vice- 
admiralty court of a foreign country has no 
authority to direct the sale of a cargo not 
perishable, where there was no necessity 
for the sale; and a recovery against the 
shipowners to the amount of the value of 
the ship and freight does not preclude the 
owner of the cargo from recovering against 
a purchaser of the goods. Ibid. See also 
Cannon v. Muilman, 1 Bing. 240 ; and the 
case of the Gratitudine, 3 Rob. A. R. 240. 
Reid v. Darby, 10 East, 143. Reed v. 
Bonham, 3 B.&B. 147. 
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Where the assignees of a bankrupt sue in trover for goods which have 
been sold to the bankrupt, it is incumbent on them, where a stoppage in 
transitu is relied upon, to prove that the trandtus was determined. Whether 
the trandtus be determined or not, seems to be a question of law ariiing 
upon the special circumstances of the case. The object of proof in such 
cases, is an actual or constructive delivery («) of the goods to the vendee or 
his representative. The general nature of the evidence has already been 
adverted to (x). 

Assignees of a bankrupt cannot recover the value of goods sold by the 
bankrupt to the defendant, after an act of bankruptcy committed by the 
bankrupt, of which the defendant had no notice, without at least tendering 
to him the price (y). 


(u) As by the delivery of the key of the 
warehouse in which they are deposited 
(Ellis v. Hunt, 3 T. R.464. Copeland v. 
Stein, 8 T. It 100 ) ; by payment of rent for 
the warehouse (Hurry v. Manyles, 1 
Camp. 452. Harman v. A ndcrson , 2 Camp. 
243); the lodgment of a delivery-note with 
the wharfinger. (Ibid.). By apart delivery, 
where there is no intention to separate part 
from the rest (Slubey v. Hayward , 2 II. B. 
504. Hammond v. Anderson , 1 N. R. 00. 
Ex parte Owynne, 1 2 Ves jun. 379. Sto- 
veld v. Hughes ,* 14 East, 308). By de- 
livery at the warehouse of the vendee’s 
agent, where no ulterior or mere complete 
delivery is contemplated<(Xeeds v. Wright, 
3 B. 6c P. 320. And see 3 B. & P. 127. 
Scott v. Pettit , 3 B. Sc P. 400) ; as where 
they are sent to an agent, who under gene- 
ral ordqgs from the vendor sends them to a 
packer (Ibid.) ; or by an act of ownership 
exercised by the vendee whilst the goods 
are in tho hands of his agent, although they 
have not reached the place of ultimate des- 
tination (Wright v. Lawes, 4 Esp. C. 82). 
By delivery on board a ship chartered and 
fitted out by the vendee (Foivlcr v. Kyner, 
cited 7 T. R. 442; 1 East, 552; 3 East, 
306)l By reaching an expeditor, who holds 
them till he receives orders for their fur- 
ther destination (Dixon v. Baldwin, 5 
East, 175). By being sent by the vendor 
to the ultimate place of destination men- 
tioned by the vendee (j Rowe v. Pickford, 
8 Taunt. 83, Forster v. Frampton, 7 B. 
& C. 107); or by the act of the vendee’s 
taking possession before they arrive at that 
place, so as to prevent the delivery there, 
and terminate the transitus. Foster v. 
Frampton, 6 B. & C. 107. 

But such a delivery as would be sufficient 
in the absence of insolvency to vest the 
property in the vendee, is frequently insuf- 
ficient to divest the right of stoppage in 
transitu. It seems to be a general rule, 
that so long as the goods are in the posses- 
sion of one who is a mere agent, to forward 
them in order to give a more complete pos- 
session to the vendee, the trantitus conti- 
nues: as where they are delivered to a 
wharfinger to be forwarded to the vendee 
(Hodgson v. Loy, 7 T. R. 440. Mills v. 


Ball, 2 B. & P. 457. Smith v. Goss, 1 
Camp. 282); although the wharfinger be 
employed by the vendee (Smith v. Goss, I 
Camp. 282. Oppenheim v. Russel, 3 B. 
& P. 42. And see Snee v. Prescott , 1 Atk. 
245. Lickbarrow v. Mason , 1 H. B. 3(14. 
Hunt v. Ward, cited 3 T. R. 467. 1 Feize 
v. Wray , 3 East, 03) ; or to an agent who 
purchases for a principal abroad, and informs 
the vendor at the time of the purchase that 
the goods hre to be sent to Lisbon ( Coates 
v. Railton, 0 B. & C. 422) ; or to a packer 
by order of the vendee (Hunt v. Ward, 3 
T. R. 467); provided the vendee does not 
use the wharfinger’s or packer’s warehouse 
as his own, and that he contemplates an 
ulterior place of delivery ( Wright v. Lawes, 
4 Esp. C. 82. Per Chambre, J., Richard- 
son v. Goss, 3 B. & P. 110). So a delivery 
of plate to an engraver employed by the 
vendor (Owenson v. Morse, 7 T. R. 64); 
of goods to a common carrier (Stokes v. La 
Riviere , cited 3 T. R. 466. Hunter v. 
Beal , Ibid.), so long as the lien of the carrier 
remains (Crawshaw v. Fades , 1 B. Sc C. 
181) ; or on board a general ship (Ibid, and 
3 East, 397 ; 7 T. R. 440. Mills v. Ball, 
2 B. & P. 457), though at the risk and ex- 
pense, and in the name and by the appoint- 
ment of the vendee; will not devest the 
right of stoppage in transitu. And see 
Ruck v. Hatfield, 5 B. & A. 032. 

The right of stoppage in transitu cannot 
be exercised to the disturbance of the right 
of third persons. If the first vendor do 
any act by which he sanctions the sale by 
his vendee, his right of stoppage in transitu 
is devested. See the opinions of the Judges, 
in Hawes v. Watson, 2 B. & C. 540. 
Stoveld v. Hughes , 1 4 East, 308. Harman 
v. Anderson, 2 Camp. 243. Part payment 
for the goods does not devest the right to 
stop in transitu , but only reduces the equi- 
table lien pro tanto. Hodgson v. Loy, 7 
T. R. 440. Feize v. Wray, 3 East, 103. 
And proof under the commission amounts 
at most to part payment. Ibid. 

(a?) Supra tit. Bankrupt. 

Ay) Eill Fgmell, 9 B. & C. 45. For 
the payment is valid under the stat. 6 G. 
4, c* 66, s. 82 ; and where money had been 
paid by the vendor in discharge of the 
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duties on bonded wine sold to C., who and be afterwards brought by both the 

afterwards became a bankrupt, it was held vendor and vendee to the book-keeper of 

that the assignees could not maintain trover such fair or market, and toll be paid, if any 

against the vendor or his agent, without be due, and if not, one penny to the book- 
tendering the amount of the duties so paid, keeper, who shall enter down the price. 

Winks v. Hassall, 9 H, & G. 372. colour and marks of the horse, with the 

( z ) Ogle v. Atkinson . 1 Marsh. 323 ; 5 names, additions and abodes of the vendee 
Taunt. 759. Noble v. Adams , 7 Taunt. and vendor, the latter being properly at- 

59. Supm, 1224(0* tested; nor shall such sale take away the 

(a) Stonard v. Burikin, 2 Camp. 344. property of the owner if, within six months 

Supra, 1224 (/). after the horse i\ stolen, he pnt in his claim 

(b) Contrary to the general v ule, that a before some magistrate where the horse 

party can transfer no greater interest than shall be found, and within forty days more 

he possesses, the law sanctions sales in prove such horse his property by the oaths 

market overt, although the vendor had no of two witnesses, and tender to the person 

property in the subject of sale, with a view in possession such price as he bond fide 

to the general convenience of purchasers paid for him in market overt. If the points 

who resort to them, and who have no above mentioned be not attended to, the 

means of knowing the rights of the sellers; sale is void, and the owner shall not lose 

but at the same time requires such sales to his property, but at any distance of time 

be made publicly and openly. Such sales, may seize his horse, or bring an action for 

however, are not binding on the King. him. 2 Comm. 450; Long on Sales, 104. 

And by the stat. 1 Jac. 1, c. 21, the sale It seems to be now settled, that if the ven- 

of goods wrongfully taken, to a pawnbroker, dor on such a sale were to enter a wrong 

in London or within two miles thereof, does name in the book of the market, the sale 

not alter the property. And if the buyer would be void. Gibbs's Case, Owen 27 ; 

knew the property not to be in the seller, 1 Leon. 158 ; overruling Wjlkes v. Moor- 

or if there be any fraud in the transaction; foots , Cro. Eliz. 86. 

if he knew the seller to be an infant, or feme (c) See the last note. | 

covert not usually trading for herself; or (d) The sale must be made in an open 
if the sale be not made originally or wholly place, not in a back room or warehouse, 

in the fair or market, or not at the usual The sale of plate in a scrivener’s shop would 

hours; the owner’s property is not bound not be valid. In London every shop in 

by it. So the owner of stolen goods prose- which goods are publicly exposed is market 

eating the felon to conviction, is entitled overt, except on Sunday. 2 Comm. 449. 

to restitution. Supra, tit. Tkoveb. And The stTand is not market overt; 12 Mod. 

by the stat. 2 & 3 Ph, & M. c. 7, and 31 521. A wharf is not a market overt, al* 

Mz., a purchaser of a stolen horse in a though goods be usually sold there. WU- 

fair or market overt gains no property in kinson v. King , 2 Camp. 335. 

the horse, unless he shall be openly exposed (e) Supra, note (5). The transaction 
in the time of such fair or market, for one to charge the property must be a sale for a 

whole hour between ten in the morning and valuable consideration, and nota gift. 1 Case 

sunset, in the public place used for such of Market Overt , 5 Co. 83, b.; 2 Ins. 718. 

sale, and not in any private yard or stable, (/) Sec Payne v. Whorle , 7 East, 274. 

$ Street 

(g) Campbell v. Fleming, 1 A. & E. 40* Seeus, if after discovering the fraud ho 

continue 


A defendant in trover for goods deposited with him by the plaintiff, as 
his warehouseman, having received notice from A. B., who claims property 
in the goods, to hold them on his account, is not estopped from setting up 
the claim ofti. B. by way of defence to the action (z). 

But where a warehouseman, at the request of the vendor, gave a written 
acknowledgment to the vendee that he held the goods for the latter, it was 
held that he could not refuse to deliver them on the ground that by 
custom the property does not vest in the vendee till re-measurement (a). 

If the defendant rely for his defence on a sale of the chattel to him in 
market overt, it will be necessary to show ( b ) the time (c), place (d), and 
circumstances of the sale (e). 

The vendee may recover the deposit or price, as money had and received 
to his use, in all cases where the contract is rescinded, either by the very 
terms of the original oontract, or by consent, or by the act of the defendant ; 
for then the consideration wholly fails (fi ). Or where the contract is wholly 
void by reason of fraud (g). 
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Money bod Where the price of goods has been paid, the vendee cannot recover the 

and re- price as upon a failure of consideration, although the goods were in a bad 

ceived# condition, or even unfit for use (A). 

Corape- A witness who is answerable to a vendee, in case th«r title tarn out to be 

tcncy. defective, is not competent to support Jhe title in an action against bis 
vendee, founded on an alleged defect of title (t). But one who has sold an 
inheritance without any covenant for good title or warranty, is competent 
to prove the title of his vendee (j). 

The owner of property is competent either to affirm or disaffirm a sale by 
himself, in an action between other parties ; for the verdict would not be 
evidence, either for him or against him, in any future action. Thus, in an 
action of trover for a horse, a witness is competent to prove that the plain- 
tiff agreed that the witness should take the horse as a security for 15 1., 
deposited by the witness with the plaintiff, and that the horse should be 6old 
at the next Woodbridge fair, if the money was not paid in the meantime, 

Street v. Blny , 2 B. & Ad. 462. Edmonds day, it was to be presumed he had done so, 

v. Chapman, 1 M. & W. 231. Gompertz and that If he meant to rely on the for- 

v. Denton , 1 C. & M. 207. Infra , tit. feiture if the contract was not strictly 

Warranty. Secus, where the parties performed, he should have communicated 

cannot be placed in statu quo. Hunt v. to the other party such intention ; which 

Silk, 5 East, 449. The plaintiffs agreed not having been done, the purchaser was . 
to purchase “ about 300 quarters, more or entitled to recover back his deposit. Car- 

less/ 1 of foreign rye, shipped on board the penter v. Blandford , 8 B. & C. 577. 

A. E. at Hamburgh, at a certain price, Where the vendor was unable to complete 

subject to the vessel’s safe arrival with the his title # on the day appointed, and the 

goods on board, and being unsold at Ham- purchaser was not ready to pay the pur- 

burgh; the ship brought 350 quarters, and chase money on that day, it was held that 

the defendants refused to deliver any part the contract was entirely vacated, and that 

unless the plaintiffs would accept the whole; the purchaser was entitled to recover his 

the plaintiffs abandoned the contract, and deposit. Clarke v. King , R. & M. 394. 
brought an action to recover back a sum (h) Fortune v. Bingham , 2 Camp. 416. 
of money which they had paid for 300 (i) 2 Roll. Ab. 685 ; Str. 445. In the 

quarters. Held by Lord Tenterden, C. J., case of Briggs v. Crick , 5 Esp. C. 99, cor. 

and Littledale, J., that by the words Lord Alvanley, it is stated to have been 

“ about” and “more or less” the parties ruled that the original vendor of a horse, 

could not be taken to have contemplated with a warranty of soundness, was a com- 

so large an excess as 50 over 300 quarters ; petent witness to prove the soundness at the 

by Parke, J. and Pnttcson, J., that at all time of the sale by him, in an action against 

events it lay on the defendants to show that his vendee on a similar warranty, on the 

such an excess above the quantity named ground that there waB no direct interest, 

was in contemplation ; and if from the and that the horse might have been.sound 

obscurity of the contract they were unable when sold by the witness, yet unsound when 

to do so, their defence failed. Semble sold by the defendant. But the principle 

that evidenced mercantile men as to the of this decision appears to be dubious ; for 

words “about” and “more or less,” in unless the testimony as to the soundness at 

such a contract, is not admissible. Cross the time of the former sale tended to prove 

v. ] Eglin, 2 B. & Ad. 106. Where upon soundness at the time of the latter sale, it 

the sale of prepiises and fixtures to be would be irrelevant. If, on the other hand, 

appraised, and possession given on the 25th his testimony of the soundness at the time 

March, or the deposit paid to be forfeited, of the first sale tends to proof of soundness 

the appraisers of each met on that day, but at the time of the second, then the wit- 

one informed the other he could not com- ness seeks to establish a fact, in which, if 

plete it on that, but would do so on the he failed, damages would be recovered, to 

following day, to which no objection was which he would it seems be liable on nega- 

made, but on the following day the seller tiving the fact which he attempted to 

refused to allow him so to do, or to com- prove, viz. the soundness at the time of the 

plete the contract ; held that, as it was the first sale. See Lewis v. Peake , 7 Taunt, 

duty of his agent to communicate to his 153 ; supra, Vol. I. tit. Witness. 

principal what had passed on the previous (J) Busby v. Greenslate , Str. 445. 

continue to deal with the chattel as his own; and the right of ftpudiation is not revived 
by the subsequent, discovery of another incident in the same fraud. And see Easbu v 
Jarratt, 9 B. & C. 928. y 
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and that the witness sold him to the defendant at that fair, the money not Compe- 
having been paid ( k ). teuey. 

So in an action between the assignees of Greaves a bankrupt, and a pur- 
chaser from. a judgpient-cr editor, who had taken the goods in execution, It 
was held that a witness was competent to prove, on the part of the defendant, 
that he being the owner of the goods had contracted with the bankrupt for 
the sale, and had given him a delivery-order merely to enable him to take 
home the oil and inspect it in bulk ; and that it was expressly stipulated 
that the bankrupt should not sell the oil until the witness had been paid by 
a good bill (I). 

It has been held, that in an action for goods sold to the defendant, and 
delivered to A. B. at his (the defendant’s) request, A. B, is not a competent 
witness for the plaintiff to prove this, without a release (m). 

And one who has purchased goods in his own name, is not, it has been 
held, a competent witness for the plaintiff to prove that he acted merely as 
agent to the defendant ( n ). 

A witness proved to be a co-partner with the defendant is not competent 

(k) Nix v. Cutting , 4 Taunt. 18. situation of a broker, for a broker buys 

(0 Ward v. Wilkinson , 4 B. & A. 410. and sells in the name of his principal, and 

(m) Wright v. Wardlc , 2 Camp. 200, has no personal liability to be discharged 

cor. Lord Ellenborough. The competency by the effect of his evidence.” 
of A. B. was contended for on the ground But in the case of Evans v. Williams 
that the plaintiff, after bringing that action, (cited 7 T. R. 481 ), Lord Kenyon held that 

could not resort to A. B.; and Lord Ellen- the captain of a ship was competent to 

borough was nt first inclined to%dmit the prove that the money which the plaintiff 

testimony ; but afterwards, it is stated, sought to recover was borrowed for the use 

deemed a release to be necessary, on the of the defendant's ship, and not for his own 

ground that the witness might have misled use, and although he had given a bill of 

the plaintiff*, and might still be liable in exchange for the amount ; and that as the 

case of detection . But qu. whether the owners would have a remedy over against 

first impression of that very learned Judge him, he stood indifferent. And see Rocker 

was not the correct one, and whether, upon v. Busker , 1 Starkie’s C. 27 ; and Ilderton 

general principles, fraud is to be presumed v. Atkinson, 7 T. R. 480; and Vol. I. tit. 

in order to raise an exception to the com- Witness.— -Competency. 

petency of a witness. ' See R. v. Ncwland , Where, in an action for fitting up a house. 

East's P. C. 1001. See Larhalastier v. at the request of the owner, the owner 

Clark , 1 B. & Ad. 899 ; supra , Vol. 1. tit. was called by the plaintiff to prove an 

Witness. agreement between the owner and the de- 

fa) M* Brain v. Fortune, 3 Camp. 317. fendant, by which the latter had agreed to 

Lord Ellenborough said, “ I do not think execute the work for a certain sum, Lord 

lie can be examined, either on the ground Kenyon held that he was incompetent 

ttat lie is a necessary witness, or that he (New v. Chidgy , Peake's C. 98.) Yet if 

stands indifferent between the parties. If no such agreement in fact existed, the 

he was the agent of the defendants, there witness would be liable to the defendant 

is no reason why this circumstance should for at least the value of the work. It is 

not be proved by other evidence •. Thus true, that it might be more difficult for the 

he has a clear interest without any coun- defendant than for the plaintiff to recover 

terbalance in the event of this action. If from him. See Bucklaiid v. Tankard 
it succeeds, the verdict would be evidence (5 T. R. 578). But the principle of that 

for ' him in an action against himself, to decision appears to be dubious. See Lord 

which he Is priwhfafie liable. The re- Ellenborough's observations in Birt v. 

medy which it Is supposed he would have Kershaw (2 East, 461), where he says, 

against the defendants if he were to be M I know of no other case than Buckland 

sued on this contract, cannot be thought v. Tankard which goes on the ground of 

to render it a matter of indifference to him more or less difficulty in the witness in 

whether the plaintiff shall succeed in this establishing his interest against one or the ' 

action, or be driven to sue him as the real other of the parties.” See the general 

purchaser of the goods; he is not in the principles, Vol. I. tit. Witness. 


* Yet it seems that an agent is competent to prove his own authority. Supra , 80; 
Ilderton v. Atkinson , 7 T. R. 480 ; Paley, Principal and Agent, 162. 
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to defeat the action by evidence that the goods were sold to himself, and 
that the defendant was merely his servant ; for the effect is to discharge 
himself of a moiety of the ctWs(o); but he may be rendered competent by 
a release (p). 

But a co-partner with the defendant is a competent witness for the plain- 
tiff in such an action ( q ) ; and so is the executor of a deceased partner (r). 

And where it is objected that Af. being a partner with the plaintiff ought 
to have been joined, M. is a competent witness for the plaintiff to negative 
the partnership (s). 

So a witness for the defendant is competent to prove that the credit was 
given to himself alone ( t ). 

Where, in assumpsit for work and labour, the defence was, that a third 
party had been employed by the defendant, who employed the plaintiff, held 
that such third party was a competent witness for the defendant, although 
he had since become bankrupt, was uncertificated, and his assignee had 
received the amount due for such work ( u ), 

VENUE (*). 

The omission to prove a local cause of action within the county is fatal, 
under the general issue (i y ). But where there are several facts material to 
the plaintiff’s case, arising in different counties, the plaintiff' may lay his 
venue in either ( z ). 

Where the defendant by cutting a trench in ^|he county of N. causes the 
plaintiff’s lands to be overflowed in the county of W,, the venue may be laid 
in the latter county, although the statute, under the authority of which the 
defendant acted, directs all such actions to be brought and tried in the 
county where the cause of Buch action arises (a). 

Where goods are ordered from a vendor in London, by a vendee who 
resides in the country, the cause of action arises in London, by the delivery 
to the carrier there (5). 

Where the plaintiff has undertaken to give material evidencejn the county 


( o ) Goodacre v. Breame , Peake’s C. 
174 ; Eqans v. Yeatherd , 2 Bing. 133; 
Cheyne v. Koops, 4 Esp. 0. 112; Young 
v. Baimer , 1 Esp. C. 103. To raise the 
objection, the partnership mast either be 
admitted or proved. Supra, Vol. I. tit. 
Witnkss. Birt v. Hood, 1 EspKJ. 20. 

(p) Young v. Baimer, I Esp. C. 103. 

(q) Hall v. Curzon, 9 B. Sc C. 346. 
Blackett v. Weir, 5 B. & C. 385 ; supra, 
Vol. I. tit. Witness. Hudson v. Robin- 
son, 4M.&S. 475. 

(r) Burton v. Burckatt, K. B. HU. 43 
Geo. 3 ; Peake’s L. E. 107, 5th edit, 

(s) Parsons v. Crosby , 5 Esp. C. 199. 

(0 Birt v. Hood, 1 Esp. C.20; Vol. I. 

tit. Witness. 

(u) Wilson v. Qallatley, 2 C. & P. 
407. 

(a?) Vido supra , Case, Action on;* 
County-Justices; Libel; Nuisance; 
Penal Action; Perjury ; Trespass; 
Use and Occupation; Usury; Va- 
riance. 

(y) Boulton v. Matthews, 4T. R.503. 


But where the defect appears on the re- 
cord, It is cured after verdict by the stat. 
10 & 17 Car. 2, c. 8. Mayor cf London 
v. Cole §■ others, 7 T. K. 583. 

(z) Mayor of London, $c. v. Cole* 7 
T. R. 583 ; Bultoer ' s Case, 7 Co. 57 ; 
Pope v. Davis, 2 Taunt. 252; 2 Camp. 
266 ; Scott v. Brest, 2 T. R. 238; supra, 
Vol. I. tit. Variance. 

(а) Sutton v. Clarke , 6 Taunt. 29. 

(б) Copeland v. Lewis , 2 Starkie’s C. 
83. And therefore, though the goods iu 
such a case ordered in Middlesex, by a 
defendant living in the Principality of 
Wales, did not amdunt to 101., Lord Ellen- 
borough, upon a trial at Westminster, 
refused to nonsuit the plaintiff, under the 
Welsh Judicature Act, 13 Geo. 3, c. 51, 
s. 2. And where goods under 40 *. value 
had been ordered by a vendee in Leicester- 
shire, and delivered to the carrier in Lon- 
don, it was held that an action could not 
be sustained in the county-court of Leices- 
tershire. Harwood v. Lester , B. & P. 
617. 
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where the venue is laid, it is not sufficient to prove that the witnesses to 
the contract reside in that county (e). Nor is it sufficient to give evidence 
there of collateral matters which are not stated" in the declaration (d) ; as 
where the defendant pleaded a tender, and the plaintiff replied and proved 
a subsequent demand within the county where the trial was had (e). 

But it is sufficient to give any evidence in the county which is material 
to the cause of action ; it is not necessary to show that the whole cause of 
action arose there (/). 

Where the venue is retained in Middlesex by a plaintiff suing as the 
assignee of a bankrupt, it is sufficient to produce the commission there, 
tested at Westminster (</); or for a party who sufc on a patent, to prove 
the enrolment there (A); or to produce a rule of court, obtained by the de- 
fendant, for the payment of money into court, though subsequently to the 
plaintiffs undertaking (i). Proof of issuing the writ in Middlesex is mate* 
rial evidence against the sheriff, in an action for an escape (A). 

Where the plaintiff, on retaining the venue in A ., undertakes to give 
n|aterial evidence in A. or C., proof of the delivery of the goods to a carrier 
in C., to be delivered to the defendant in B., is sufficient (/). 

An undertaking to give material evidence in London, is (it has been held) 
satisfied by proving an acknowledgment of the debt in a foreign country (wt). 

If the plaintiff retain the venge on the usual undertaking, but the plea 
and issue joined render the evidence irrelevant, he is discharged from the 
undertaking (»). As where, in an action by the assignee of a bankrupt, 
the defendant gives no noticq of disputing the bankruptcy, so that the trad- 
ing or petitioning creditor’s debt (of which he would otherwise have given 
material evidence in the county) is proved by the depositions ( 0 ). 

The locality of offences, and the consequent necessity of proof in the 
proper county, have already been adverted to under the appropriate 
heads (p). 

Where two facts, essential to the commission of a misdemeanor, are done, 
one in each of two counties, the venue, ex necessitate, may be laid in 
either ( 0 ). * 


(e) 2 Bl. R. 1031. 

(d) Cockerell v. Chaniberlayne, 1 Taunt. 
518. 

(e) Ibid. * 

(/) Neale v. Neville , and Savory v. 
Spooner , 6 Taunt. 565. In an action 
against a coach proprietor for negligence, 
It appeared that the plaintiff’s leg was 
broken in the county of O., where she re- 
mained some time, bnt before she was fully 
recovered she was removed to the county 
of W,, where medical attendance became 
necessary, and expense was consequently 
incurred ; held that the inconvenience suf- 
fered and the expense incurred in the 
county of W., was material evidence of a 
matter in issue within the meaning of the 
undertaking given by the plaintiff in 
answer to a motion to change the venue. 
Curtis and Wife v. Drinkwater , 2 B. & 
Ad. 160. 

(g) Kensington v. Chantler, 2 M. & S. 
36. See Clarke v. Meed, lN.k 310. 

(/#) Catneron v. Gray, 6 T. R. 803. 


(i) Watkins v. Towers, 2 T. R. 275. 
And see 6 Taunt. 566. 

k) 2 Chitty’s R. 418. * 

l) Powell v. Rich , 2 Marsh. 494. 

(m) Gerard v. de Mobeck , 1 H. B. 280. 
And see McClure v. NPKeand, 2 Taunt. 
197 ; sed qn . 

(n) 3 Taunt. 86. 

( 0 ) Soulsby v. Lee , 8 Taunt. 86. Note, 
that there is a distinction between the 
cause of action and the right of action. 
See the observations of Heath, J. in Clarke 
v. Meed, 1 N. R. 313. It is sufficient to 
satisfy the plaintiff’s undertaking, if he 
give material evidence of the right of 
action within the county. 

(p) Supra, tit. Forgery; Larciny; 
Libel; Penal Action; Perjury; 
Treason; Usury. See also Starkie’s 
Cfeim. Plead, cap. L Where a felony Is 
committed within 500 yards of the boun- 
dary between two counties, the offence 
may be laid, and the offender tried, in 
either, by the stat 59 Geo. 3, c. 96, s. 2. 

(q) Scott v. Brest, 2 T. R. 238; Scurry 


In civil 
actions. 
Material 
evidence. 


In criminal 
cases. 
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In eiimliml Although evidence be insufficient which leaves it wholly indifferent and 
<****• uncertain whether the offence was or was not committed within the’proper 
county (r), yet presumptive evidence that the offence was committed in the 
particular county is sufficient. Thus, upon an indictment againBt Sir 
Manasseh Lopez, for bribery in the county of 2)., the bribery was proved ; 
and in order to show that it was committed in that county, rather than in 
any other, evidence was adduced that the defendant, when at his seat in the 
i county of D., said, " A. B” (the party proved to have been bribed) u has 
been with me;” and the learned Judge (s) left it to the jury to consider 
whether hiB being there at the time, and that being the county in which 
the vote was to be givtn, was not sufficient evidence to warrant the pre- 
sumption by them that the offence was committed in that county (0* 

It seems that the crime of conspiracy, in analogy to the case of treason, 
may be tried in any county in which a distinct overt act has been com- 
mitted (u). * 

Where several conspired on the high seas to fabricate false vouchers to 
defraud the Crown, and one of the conspirators transmitted by the post, |o 
the Commissioners of the Navy in Middlesex, false vouchers in pursuance 
of that conspiracy, and the innocent holder of one of the false vouchers (a 
bill of exchange) presented it to the Commissioners in Middlesex, it was 
held that the defendants were properly trjfd in Middlesex (r). 

In the case of The King v. Bowes Sf others (w), where no proof of actual 
conspiracy was attempted in Middlesex, but all the defendants were proved 
to have co-operated in forwarding the criminal purpose in different places 
and counties, the principle of locality was held to be satisfied by evidence 
of overt acts committed by some of the conspirators in Middlesex, in 
furtherance of the common design. 

On an indictment *for sending a threatening letter, which has been sent 
by the post, the prisoner may be indicted in the county where the letter was 
received by the prosecutor (x). 

VESTRY. 

Where the Act (for building churches) authorized the Commissioners to 
appoint twenty-six persons to be a select vestry for the care and manage- 
ment of the church, held that a rate imposed at a vestry where a majority 
of tk<t number was not present, was bad ; wherever a public trust is to be 
executed by a definite number of persons, it must be executed at a meeting 
where a majority of that number is present, unless there be a usage or 
custom to the contrary (y). 


v. Freeman , 2 B. k P. 381. R. v. Bur - 
dett, 4 B. & A. 05. Secus, where the first 
act, though essentia!, does not constitute 
the gist of the offence, as in the case of 
usury; there the action must be brought in 
the county where the usurious interest is 
received ; so in the case of obtaining money 
by false pretences. P. C. K. B. Hil. 1825. 
(r) Supra , 460, 

{$) Mr. J. Holroyd. 

(0 R. v. Sir .Manasseh Lopes, ciM 
by Holroyd, J,, CB. & A. 141, The Court 
of K. B. were of opinion that this was 
primA facie evidence, and the defendant 
afterwards received judgment. 

. (u) 4 East, 171. 


(v) R- v. Brisac $ Scott, 4 East, 164. 

(w) Cited by Grose, J., 4 East, 171. 

(a?) East’s P. C. 1120. Where a pri- 
soner was indicted in Middlesex for utter- 
ing forged stamps, and the proof was that 
he lived in Middlesex, and sent the forged 
stamps by his servant in a parcel to Lon- 
don, that they might be forwarded to Bath, 
seven of the Judges were of opinion that 
he was guilty of uttering in Middlesex, 
but the other five were of a contrary opi- 
nion. R. v. Collicott, cited by Bayley, J. 
4 B. & A. 154. As to the sending a 
sealed libel by the post, see R. v. Burdett , 
4 B. k A. 95 ; supra, tit. Libel. And 
see tit Forgery. 

(y) Blachet v. Blisard, 9 B. & C. 851. 
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See the Act 58 Geo. 3, c. 69. As to its construction, see I A. & E. 317 ; 
see also the Vestry Act, 1 & 2 W. 4, c. 60. As to notice of a vestry, see R. 
v. Archdeacon of Chester, 1 A. & E. 324. As to the power of adjournment 
and the granting a mandamus to grant a poll, see 1 A. & E. 380. As to 
a mandamus to a select vestry, see JR. v. Churchwardens of St Pancras , 
1 A. &E.80. 

Debt on bond in the name of a vestry clerk, the acting as clerk is primd 
facie evidence of his appointment, on a traverse of the fact(r). 

VOID AND VOIDABLE.* 

The distinction (a) does not apply whore the defect is in the authority of 
the persons doing the act, not merely in the manner of doing it (ft). 

Acts of Parliament that make void any solemnities t^o not make them 
mere nullities, but only voidable by the parties prejudiced (c). 


WAGER. 

In general, it seems that a wager is legal, and may be enforced in a court When 
of law(rf), if it be not an incitement to a breach of the peace (c), or immo- illegal, 
rality ; or affect the feelings or interest of a third person, or expose him to 
ridicule, or libel him(y’) ; or if it be not against sound j«>licy (g), or the 


And see 11. v. Bellringer , 7 T. H 810. 
It. v. Greet , 8B. & O. 863. 

(z) M'Gaby v. Alston, 2 M. & W. 206. 
And a director of the vestry is a compe- 
tent witness ; ib. 

( a ) See as to this distinction, Winch- 
combe v. Bishop of Winchester , Hob. 165. 

(ft) It. v. All Saints , Derby , 12 East, 
143. See tit. Void and Voidable, 7 
13ac. Ab. 04. ¥ 

(c) Gil. L. E. 43, 44. See as to cases 
of sheriffs acting within liberties without a 
non omittas clause, Fitzpatrick v. Kelly , 
cited 3 T. R. 740. Jackson v. Hunter , 0 
T. It. 71. Piggott v. Wilkes , 3 B. & Ad. 
502. Leases, Sec. by bishops not made 
according to the stat. to be utterly void, 
yet they are not void as to the grantor. 
See the case of Lincoln College , 3 Co. 70. 
As to a grant voidable under stat. of mort- 
main, see Doe v. Pitcher , 2 Marsh. 61 ; 
2 Ad. & E. 84. 

(d) Goody. Elliott, 3 T. R. 603. 

(i) Semble , that a wager between the 
proprietors of two carriages for the con- 
veyance of passengers for hire, that a given 
person should go by one of those carriages, 
and no other, is illegal. Eltham v. Kings • 
man, 1 B fc A. 683. Lord Tentcrden, 
C. J. refused to try aft action to recover 
the deposit of a bet on a wrestling match 
and discharged the jury, although the 
match had gone off, and the defendant, 
the stakeholder, had repaid part and pro- 
mised to pay the residue. Kennedy v. 
Gadd, 1 Moody 6c M. C. 225, and 3 Car. 
& P. 376. 

(/) As where a wager is laid on the sex 
VOX.. II. 


of a third person. Do costa v. Jones, 
Cowp. 729. 736. Roebuck v. Hammerton , 
ibid. 737. 

{y) Such a wager as to the probable 
amount of the public revenue (Atherfold 
v. Beard , 2 T. R. 610); or hop-duties 
( Shirley v. Sankey , 2 B. fit P. 130) ; or a 
wager on the event of a cause in the House 
of Lords, or the courts of justice, if laid 
with a lord of parliament, or Judge (per 
Lord Mansfield, 1 T. R. 60). So a wager 
on the life of the first consul of the French 
republic was held to be illegal, on the 
ground of immorality and impolicy ( Gil- 
bert v. Sykes, 16 East, 150). Note, the 
bet arose out of a conversation upon the 
probability of his coming to a violent 
death by assassination, &c. So is a wager 
which may operate in restraint of mar- 
riage ( Hartley v. Rice , 10 East, 22); or 
be tween two voters with respect to the 
event of an election of a member to serve 
in parliament, laid before the poll is begun 
(Allen v. Hearn, 1 T. R. 56) ; or upon the 
contingency of peace between this country 
and another with which it is at war (La- 
caussade v. White , 7 T. R. 535 ; Foster v. 
Thackery, 1 T. R. 57 ; Aubcrt v. Walsh, 
3 Taunt. 277). In Andrews v. Heme , 
(1 Lev. 33), it was held that a wager 
whether Charles Stuart would be king of 
England within twelve months next follow- 
ing, was good; but the ground of impolicy 
was not objected. See Lord Ellenborough’s 
observations on this case, in Gilbert v. 
Sykes , 16 East, 150. See also the Earl 
of March v. Pigott, (5 Burr. 2802), where 
a wager on the lives of the respective 
fathers of the parties was held to be valid, 
*4 K 



1234 WAGER, 

When provision? of a statute (A). Thus, a wager that A . has purchased a waggon 

illegal. of B. is not void, either at common law or under the stat. 14 Geo. 2, 

c. 48 (i). The illegality should be pleaded (J). 

The Court will not try an fiction upon a wager on an abstract speculative 
question of law or judicial practice, not arising out of circumstances in 
which the parties have a real interest (A) ; and Lord Ellenborough refused 
to try a wager on a cock-fight, because the discussion of such a question 
tended to the degradation of courts of justice \l). 


although the father of one was dead at the 
time, of which the parties were ignorant. 
But see the observations 0 $ Heath, J. on 
this case, 3 Camp. 172; and Bland v. 
Collett , 4 Camp. 157. A wager as to the 
event of the trial of a party on a criminal 
charge is illegal. Evans v. Jones, 5 M. 
A W. 77. 

(A) A wager on a horse-race for less 
than 50 1. is illegal, the stat. 13 Geo. 2, 
c. 19, s. 2, having prohibited such races ; 
so is a wager for more than 50 1. to run 
against time ( Ximenes vi Jaques, 0 T. R. 
409); bo is a wager for 500 guineas, &c. 
that a single horse shall go from A . to B . 011 
the high road sooner than one of two others, 
to be placed at any distance their owner 
should please; these transactions being 
prohibited by the stat. 10 Car. I, c. 7,s. 2, 
and 9 Ann. c. 14, and not legalized by 13 
Geo. 2, c. 19, or 18 Geo. 2, c. 34, which 
relate to bom) fide horseracing only, Wha- 
ley y. Pajot, 2 B. & P.51. 

But where the race is a legal one for 50 1. 
a wager for less than 102. is legal, not 
being contrary to the stat. 9 Ann. c. 14 
(AT Allester v. Haden , 2 Camp. 438 ; per 
Lord Kenyon, in Good v. Elliott , 3 T. R. 
605). And see Bulling v. Frost (1 Esp. 
C. 230), where Lord Kenyon held that an 
action lay to recover the sum of 3 2. 10*. 
lost at all-fours. Seen*, where the race is 
run for less than 50 /. ( Johnson v. Bann , 

4 T. R. 1). See Simpson v. Bloss, 7 Taunt. 
240. A race for 252. a side is a legal 
race for 50 2. Bidmead v. Gale, 4 Burr. 
2432 ; 1 Bl. 071. 

By 16 Car. 2, the winner of any money 
or valuable, by deceit in playing at cards, 
dice, tennis, bowls, skittles, shovel-board, 
or in cock-fighting, horse-races, dog- 
matches, foot-races, or other games, or by 
bearing a part in the stakes, or by betting, 
Ac., shall forfeit treble value. The third 
section avoids all securities for payment of 
sums exceeding 1002. lost at one time, Ac. ; 
and this clause extends to a contract which 
precedes the playing (Hedgeborrow v.Ro- 
sendcr, 1 Vent. 252), and to an acceptance 
by a third person to secure the money lost. 
Hussey v. Jacob, Salk. 344 ; Carth. 356; 

5 Mod. 170. 

By 9 Ann. c. 14, s. 2, the loser by play- 
ing or betting to the amount or value of 
10 2. may recover treble the value against 
the receiver, by action to be commenced 
within three months ; and if the loser do 


not sue within the time, any person may 
afterwards sue. This section does not 
avoid the contract ; and therefore it was 
held, that, one who had lost a mare of the 
value of 25 2. by tossing up, but did not 
bring trover till the three months were 
expired, could not afterwards recover. 
Vaughan v. Whitcomb , 2 N. R. 413. 

(0 Ibid. Bee also Micklefield v. Hejtgin, 

1 Ans. 133 ; Pope y. St. Ledger , 1 Salk. 
344 ; Bulling v. Frost , 1 Esp. C. 235 ; 
M* Allester v. Haden , 2 Camp. 438; 
Hussey v. Crickett , 3 Camp. 168; . Tones 
v. i?«w//tt/Z,Cowp. 37. 

O') In assumpsit for money had and 
received, to recover a share in a bet on a 
horse-race, won and received by the de- 
feudant, held that the illegality of the 
wager going to the consideration, could 
not be set up, on the general issue, as an 
answer to the action. Martin v. Smithy 
4 Bing. N. C. 436. 

(A) Henkin v. Gucrss, 12 East, 247. It 
rests, it is said, with the Judge to decide 
whether he will try a wager cause (Tho?n* 
low v. Thfiekrey , 2 Y. A J. 150); and see 
Kennedy v. Gadd, 1 Mo. & M. 225, where 
Lord Tenterden refused to try an action to 
recover a deposit on a wager on a wrestling 
match, and discharged the jury, although 
the match had gone off, and the defendant 
had paid part, and had promised to pay the 
remainder. 

( l) Squires v. Whishen , 3 Camp. 140. 
Lord Loughborough refused to try an action 
on a wager as to the mode of playing 
hazard ( Brown v. Leeson, 2 II. B. 43) ; and 
Gibbs, C. J. pursued the same course where 
the wager was whether an unmarried woman 
had had a child. JDitchbum v. Goldsmith, 
4 Cump. 152. But it seems that a Judge 
is bound to try an action brought to recover 
a stake deposited in the hands of a stake- 
holder after his authority has been coun- 
termanded (Bate v. Cartwright , 7 Price. 
540). 

So no action will lie on a wager respect- 
ing the mode of playing an illegal game ; 
and if such a cause be set down for trial, 
the Judge is justified in ordering it to be 
struck out of the paper {Brown v. Leeson, 

2 H. B. 43). Buller, J. was inclined to 
think that the stat. 14 Geo. 3, c. 48, made 
all wagers void wherein the partie s had no 
interest. Atherfold v. Beard, 2 T. R. 
616. 
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No demand can be enforced which cannot be established but through the Illegal 
medium of an illegal bargain. The plaintiff laid an illegal wager with*#.; wa ^ er ’ 
the defendant took partin the bet; the plaintiff won: and at the defend- 
ant’s request, before the day appointed for payment, advanced to him his 
share of the winnings ; B . died insolvent before that day, and the wager 
was never paid ; and it was held, that as the plaintiff could not establish bis 
case but through the medium yf the illegal wager, he was not entitled to 
recover ( m ). 

An action will not lie on a promissory note to enforce the payment of an 
illegal wager ( n ). 

And by virtue of the stat. 9 Anne, c. 14, s. 1 (o), no one who derives title 
through the winner can make the loser pay ; but the fact, that a bill was 
accepted for securing money won at play, is no defence in an action by a 
bond fide holder against the drawer (p). 

In the case even of a legal wager, the authority of a stakeholder, like that 
of an arbitrator, may be rescinded by either party before the event has 
happened. And if after his authority has been countermanded, and the 
stake has been demanded, he refuse to deliver it, trover or assumpsit for 
money had and received is maintainable (y). And where the wager is in 
its nature illegal, the stake may be recovered even after the event, on de- 
mand made before it has been paid over (r) ; as if the wager be on a foot- 
race (s) or boxing match ( t ). 


WAIVER. 

Op Contract, see Assumpsit (u). Of Trespass, supra , tit. Trespass (x). 
By delay, see Watchorne x. Cooke ry). 

Fraud in a contract is waived by treating the transaction as a contract 
after discovery (z). 


(m) Simpson v. Blmx, 7 Taunt. 246. 
The wager was 25 guineas on a legal race 
for 50 1. 

(n) Shirley v. Sankey , 2 B. & P. 130. 
But a bond fide holder without notice 
might recover. 

(6) By this stat. all notes, bills, bonds, 
judgments, mortgages, or other securities, 
given by any person, when the whole or 
any part of the consideration of such secu- 
rities shall be for money or other valuable 
thing won by gaming, or playing at cards, 
dice, tables, tennis, bowls, or other games *, 
or by betting on the side of such as game 
at any of the aforesaid games, or for re- 
paying any money knowingly lent for such 
gaming or betting, or lent at the time and 
place of such play, to any person that shall 
play or bet, shall be void. 

{p) Edwards v. Dick, 4 B. & A. 21 2. 
Vide Bowyer v. Bampton, Str. 1155; 
supra, 393. 

(V) Eltham v. Kingsman , 1 B. & A. 


683. But see Marryatt v. Broderick ,• 
2M.&W. 369. But it seems that after 
a race has been run, the stukes cannot bo 
recovered back from the stakeholder, 
although not paid over, unless demanded 
previously to the race. Ib. ; doubting El- 
tham v. Kingsman, 1 B. & Aid. 682. 

(r) Smith v. Bickmore, 4 Taunt. 474. 
Bate v. Cartwright , 7 Price, 540. 

(#) 4 Taunt. 474. 

(t) Cotton v. Tkurland, 5 T. R. 405. 
Hastclow v. Jackson, 8 B. & C. 221. 

(u) \Supra, and see Gomery v. Bond, 
3U.&S. 378. 

( x ) Supra . 

(y) 2M. &S.348. 

(z) Campbell v. Fleming, 1 A. & E. 
40. If the plaintiffs, assignees of a 
bankrupt, could have maintained trover 
for bills, they may waive the tort, and re- 
cover for money had and received, without 
letting in a claim of mutual credit; a lien 
before payment of the bills and a set-off 


# ■ 

* The statute, it seems, applies to all games of chance as well as skill (Sigel v. 
Jebb, 3 Starkie’s C. 1); to ■ horse-races ( Goodbum v. Mar ley, Str. 1159; Bhixton 
v. Pye, 2 Wils. 309; Clayton v. Jennings, 2 EL 786); to footraces (LynaU v. 
Longbotham , 2 Wils. 36 ; Brown v. Berkeley, Cowp. 281). Semble , to a game at 
cricket. Jeffreys v. Walter, 1 Wils. 220. 


4 K 2 



1236 WAR.— WARRANT OF ATTORNEY. 

If goods be obtained on credit by fraud the contract may be waived, but 
assumpsit cannot be maintained till the term of credit has expired (a). 

WAR. 

The proper evidence to prove the relation of peace or war is the official 
declaration of the State on the subject. A proclamation of peace published 
in the Gazette is evidence of the fact (A) ; ancf a proclamation for reprisals 
so published is evidence of war (c). So a recital of the existence of war in 
an act of parliament is evidence to prove it ( d ). 

A recognition in an Order of Council, that particular ports and places are 
not in the possession, or under the dominion, of the enemy, is evidence of 
the fact, although the order was made for a collateral purpose (e). 

Public notoriety is also sufficient to prove the country to be in a state of 
war(/). 

A declaration of war by a foreign government, transmitted by the British 
ambassador to the Secretary of State's office, is evidence to prove the time 
of the commencement of hostilities between that foreign state and another (g). 
But the notoriety of the existence of war between two foreign states will 
not be evidence to prove that fact (A). 

WARRANT. See J usticeh ; Sheriff ; and Vol. I. tit. Warrant. 

WARRANT OF ATTORNEY (i). 

The defeazance states, that the warrant is given to secure the payment of 


after payment, are to be governed by the 
same rules. ( per Tenterden, C. J.) Bu- 
chanan v. Findlay , 0 B. & C. 738. See 
tit. Vendor andVkndee. 

(a) Ferguson v. Carrington , 9 B. & C. 
39. See further m to the affirmance of 
a contract by bringing assumpsit , Bil- 
lon v, Hyde, 1 Atk. 120. Fair v. M‘Ivor, 
11 East, 130. Smith v. Hudson , 4 T. R. 

211. Bland v. Karr , 1 East, 375. As- 
signees of Leather v. Anderton, Exciir. 
Midis. 1831. 

(b) 5‘T. R. 430. Dupay v. Shepherd , 
R. T. H. 290. Qnelch's Case, 8 St Tr. 

212 . 

(<?) JR. v. Sutton , 4 M. & S. 332. Van 
Omeron v. Bowick , 2 Camp. 44, 

<d) B. v. Sutton , 4 M. A S.532.* 
le) Blackburn v. Thomson , 3 Camp. 
67 ; S. C. 15 East, 90. 

(/) Fost. Disc, c.2, s. 12, p. 219. And 
see the coses of Friend , Parkyn, Cook, and 
Vaughan , in the State Trials. 

(g) Thcllusson v. Cosling , 4 Esp. C. 
266. 

(A) Bolder v. Lord Huntingfield , 11 
■Ves. jun. 292. 

(i) By a general rule of Hii. T. 2 W. 4, 
no warrant of attorney to confess judg- 
ment or cognovit actionem, by any person 
in custody on mesne process, shall be of 
force unless an attorney for him be present 
mid subscribe the same. Where the affida- 
vit of the attesting witness to a warrant of 


attorney, and Died at the time of filing that 
instrument, only stated that it was dated 
on, &c., and that he saw the party execute 
it, without specifying the day on which it 
was executed, held, that not being con- 
formable to the directions of the 3 Geo. 4, 
c. 39, the judgment and execution thereon 
were fraudulent and void against assignees, 
and they might recover back, for the use of 
the creditors, all the monies levied or 
effects seized under them. Billon v. Ed- 
wards, 2 M. & P. 550. Where the war- 
rant authorized the plaintiff only to enter 
up judgment, although by a memorandum 
it was stated to be, to secure the payment 
to the plaintiff, “his heirs, executors and 
assigns held, that upon his death judg- 
ment could not be entered up by his ex- 
ecutor. Hcnshall v. Matthew , 7 Bing. 
337 ; and 5 M. & P. 167. The provi- 
sions of 3 Geo. 4, c. 39, s. 4, requiring the 
defeasance to a warrant of attorney to be 
written on the same paper or parchment, 
apply only to such warrants of attorney as 
were required by the Act to be filed within 
twenty-one days after the execution, and 
which otherwise are declared void, as 
ugainst creditors and the assignees of 
bankrupts, and do not extend to avoid all 
warrants of attorney as between the parties, 
(dub. Parke, J.) Bennett v. Banicl , 10 
B. fit 0. 500 ; supporting Morris v. Mel- 
lin, 6 B 6c C. 446. A warrant of attorney- 
given by a bencficcd clergyman to secure 
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& sum payable on demand ; an actual demand must be made (e). A credi- 
tor need not show the deed to secure an annuity in a proceeding under 
the Interpleader Act, where the warrant of attorney is on the face of it 
regular (/). 

Warrant of Distress, Indorsement of. See stat. 33 Geo. 3, c. 55. 

A constable ought to keep e, distress warrant of a justice of the peace, 
although a return is to be made to it, for his own security (g). 

WARRANTY. 

The general rule of law is caveat emptor ; and the buyer, whatever may Proof of 
be the defects of the article purchased, cannot recover but upon a war- the con- 
ranty (7/), or upon the ground that fraud and deceit have been practised (t). tract ‘ 
The plaintiff, in an action for breach of warranty, whether the form of 
action be assumpsit (A) or tort, must if the matter be put in issue (l), prove 
the warranty as alleged ( m ), the breacli of such warranty, and the resulting 
damage. It is unnecessary to prove any return or tender of the subject of 
warranty (»). 

A receipt on a receipt-stamp is evidence of a warranty on the sale of Express, 
goods ( o ), if it contain the terms. So is the description of the goods in the 
invoice ( p ). 

The printed conditions of sale pasted up under the auctioneer’s box, are 
notice of those conditions to purchasers (q). 

Every affirmation at the time of sale of personal chattels (r) is a warranty. 


an annuity, is not void unless expressed 
to be a charge on the benefice. Gibbons 
v. Hooper, 2 B. & Ad. 734. And see 
Shaw v. Pritchard, 10 B. & C. 241 ; 
J)oe v. Carter, 8 T. R. 300; Monys v. 
Leake, 8 T. R. 411 ; Kerrison v. Cole, 8 
East, 231 ; Flight v. Salteg, 1 B. & Ad. 
673. The stat. 3 Geo. 4, c. 30, s. 2, as to 
filing warrants of attorney, in order to 
render judgments in Chancery effectual 
after subsequent commissions of bank- 
ruptcy, is not repealed by the stat. C Geo. 4, 
c. 16, s. 81. 

(e) A proposal to settle does not a- 
mount to a demand, lb. See 1 & 2 Yic. 
c. 110, s. 9 ; and see Barnes v. Pendry, 
Jurist, June, 1830. Wilson v, Gardner, 4 
B. & Ad. 37 1 . 

(/) Johnson v. Brazier , 1 Ad. & E1L 
624. 

(g) 2 Lord Ray. 1196. 

{h) See the case of Parkinson v. Lee, 2 
East, 314 ; infra, 1239. 

(i) Vide supra, tit. Dec kit. As where 
the goods are not the vendor’s property, or 
where he sells unwholesome provisions. 
And see Hughes v. Gordon, 1 Bligh, 287. 

(k) Supra , tit. Assumpsit. 

(0 By the rule of HU. T. 4 Will. 4, the 
plea of non-assumpsit operates only as a 
denial of the feet of the warranty having 
been given upon the alleged consideration y 
but not of the breach. Not guilty, in an 
action for deceit in the warranty of a horse, 
puts in issue the warranty and the un- 


soundness, the whole declaration except 
the bargain and sale, which is matter of 
inducement. Spencer v. Dawson , Mo. Sc 
R. 552. In an action on the warranty of 
a horse sold, alleging that it was unsound, 
to which the defendant pleaded only that 
it was sound, held that the plaintiff was 
entitled to begin. Osborne v. Thompson , 
9 C. & P. 837 ; and 2 M. & R. 255. 

(m) It is usually laid in assumpsit, for 
the sake of adding the money counts. 
Stuart v. Wilkins , Dougl. 18. 

(n) Infra, 1241. 

(o) Skrine v. Elmore , 2 Camp. 407. 

(p) Bridge v. Wain, 1 Starkie’s C. 
504. 

(q) Per Lord Kenyon, C. J., in Mes- 
nard v. Aldridge, 3 Esp. C. 271. 

(r) The law implies no warranty upon 
the sale of a real estate; (see Boswell v. 
Vaughan, 2 Cro. 190; Goodtitle d. Nor- 
ris v. Morgan, 1 T. R. 755. Hitchcock v. 
Giddings, 4 Price, 135). The ordinary 
remedy is by an action on the express 
covenants (see tit. Covenant). The 
usual covenants entered into by a vendor 
who is seised in fee are, 1st. That he Is 
seised in fee ; 2dly, That he has power to 
convey ; 3dly, For quiet enjoyment; 4thly, 
That the estate is free from incumbaances ; 
lastly, For further assurances. The woi-d 
dedi in a feoffment imports a warranty of 
title (Co. Litt. 384, a.) ; but the word con- 
cessi does not. 

4 K 3 
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Express. provided it appear in evidence to have been so intended (5) ; so, if previous 
to the time of sale the vendor says he will warrant the goods, and having 
named his price, gives the vendee two or three days to consider of it, and 
the vendee then agrees to purchase (t). But a warranty after sale is void 
for want of consideration («). 

An affirmation at the time of sale by one in possession of property, that 
it is his, amounts to a warranty (or). So if the vendor declare at the time 
of the sale of turnip-seed that he could warrant it to be good white round 
turnip-seed (y). But no oral representation previously to a sale by written 
contract, will operate as a warranty ( z ) ; for the writing is the only legiti- 

(j») Per Buller, J., 3 Tr. 57. Helynr v. turned out after four months to be wholly 

Hawke , 5 Esp. C. 72. Where a vendor defective, and the jury found that the 

sold a horse as of the age stated in a decay was occasioned by some intrinsic 

written pedigree, hut declared at the time defect in the quality of the copper; held, 

that he knew nothing of the age but what that the plaintiff was entitled to recover 

appeared in thewritten pedigree ; it was damages for the insufficiency, though fraud 
held that he was not liuh]e on the war- was negatived ; and that upon the original 
ranty. Dunlap v. Waugh, Peake's C. 1253. conversation for the article, the plaintiffs 

Where the warranty was in the written saying to the defendant’s friend, u We will 

form following ; viz. u To be sold, a black supply him well,” amounted to a warranty : 
gelding, 5 years old, has been constantly a party selling an article for a particular 

driven in the plough ; warranted ; ” it was purpose must be understood to warrant it 

held that the warranty applied to sound- reasonably fit and proper for that purpose, 

ness only. Richardon v. Brown , 1 Bing. Jones v. Bright , 5 Bing. 533. It has 

344. Where a horse was sold under a been held, that the putting down the name 
Warranty of soundness, but under a misre- of an old artist in a catalogue, as the 

presentation of the place from which lie painter of a particular picture, is not such 

wus brought, it was held that the misre- a warranty as will subject the vendor to 

presentation as to place did not vitiate the an action. Jeudwine v. Slade, 2 Esp. C. 

contract. Geddesv. Pennington, 5 Dow, 572. But see Hill v. Gray, \ Starkie’s 

164. Whatever a party represents ut the C. 434. But where the seller gave at the 

time of sale is a warranty. Where the time of sale the following bill of parcels, 

party on the sale of a horse refused to war- “ Four pictures, views in Venice, Canaletti, 
rant, but on being asked if sound, replied, 100/.,” the Judge left it to the jury on 

to the best of his knowledge ; held, that he this and other evidence to say, whether 

was nevertheless liable if the horse turned the defendant had contracted that the 

out unsound, and that he knew of it. pictures were those of the artist named, or 

Wood v. Smith , 4 C. &c P. 45. So of a whether his home was used merely as 

verbal representation by the seller that the matter of description, or intimation of 
buyer might depend upon the horse being opinion. And the Court of K. B. refused 

perfectly quiet and free from vice. Cave to disturb a verdict for the plaintiff, 

v. Col man, 3 M. & By. 2. A race-horse, Power v. Barham, 4 Ad. & Ell. 483; 1 Mo. 

which had broken down in training, was a & B. 570. 

crib-l iter, and had a splint, and but for (/) Per Holt, C. J. in Lysney y, Selby, 

these detects would have l een worth 500/. Lord Bavin. 1120. 

was sold, after discussing those defects, (w) 3 Bl. C. 100. 

for 00/., with a warranty that it was (x) Per Holt, C. J., to Medina v. 

sound wind and lhnb at the time of the Stoughton , 1 Sulk. 210. Secus, accord- 

sale ; it afterwards again broke down in ing to Lord Holt, where the vendor is not 

training, upon which the action was in possession, for then there is room to 

brought; held, that the proper direction to question the seller’s title. But this dis- 

the jury was, whether the horse was ut the tinctionis doubted by Buller, J. (3 T. R. 

time of the bargain sound wind and limb, 57, 8), and the distinction is not mentioned 

saving those manifest defects contemplated in another report of the same case. Lord 

by the parties* Margetson v. Wright, 7 Raym. 503. 

Bing. G03. Where the defendant, on the (?/) Button v. Carder, 7 Taunt. 405 . 

sale of a horse, stated that he was sound (z) Pickering v. Dowsing, 4 Taunt, 

to the best of his knowledge, and added, 779. Supra, 759. Meyer v. Everth, 4 

“ but I will not warrant,” held that such Camp. C. 22; see Kain v. Old, 2 B. & C. 

representation was equivalent to a promise 634. But in Bywater v. Richardson, 1 

that the horse was sound to the best of his Ad. Sc EU. 508, it was held that upon a 

knowledge, and that the action was pro- written warranty of the soundness of a 

jH'rly laid in assumpsit . Wood v. Smith, horse, the buyer was bound by a notice at 

1 Mo. & M. 534. The defendant sup- a repository where the sale took place that 

plied copper sheathing for a vessel, which the warranty would remain in force no 
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mate evidence to prove the terms of the contract In such and in cJl cases, 
where there is no warranty, express or implied, but where the vendor ha# 
by artifice or misrepresentation circumvented the purchaser, the remedy of 
the latter is by an action for the deceit ( a ). 

A warranty, although express, if made ffter the time of sale, is void for 
want of consideration ( b ). But a prospective warranty, as that a horse shall 
be sound at a future time, is valid (c). 

In some instances the law will imply a warranty. 

On proof of a general custom in a particular branch of trade, it will be 
presumed that the parties contracted accordingly (d). The custom in the 
pimento trade is to declare at the tim$ of sale whether the pimento is sea- 
damaged ; and hence, in the absence of such a declaration, a warranty will 
be implied that the article was not sea-damaged (c). 

In every contract to supply a manufactured article for a particular pur- 
pose, there is an implied warranty that it will answer the purpose to which 
it is to be applied ( f ) ; but in such a case the plaintiff must declare upon 
the limited warranty that the article is fit for the particular purpose, and 
riot on a general warranty (g). 

In every contract to furnish manufactured goods there is an implied con- 
tract on the part of the manufacturer that they shall be of a merchantable 
quality ( h .) And upon a written contract for goods of a particular denomi 
nation, which the purchaser lias no opportunity of inspecting, the law will 
imply a warranty of a saleable article corresponding with the contract (»). 


longer than till 12 the next day. This 
evidence it is observable, was adduced to 
prove a general condition applicable to 
all sales at that place, and not tiie terms 
of the sale of the particular article. 

(a) Supra , tit. Deceit. 

(b) Finch’s L. 189. 

(c) Liddard v. Kain , 2 Bing. 183 ; per 
Lord Mansfield. Edm v. Parkinson , 
Doug. 705. 

(d) Jones v. Bowden , 4 Taunt. 847. 

( e ) Ibid. And the plaintiff* was held to 
be entitled to recover, although the decla- 
ration alleged a sale by Bample, and the 
samples showed that the article was of 
inferior quality. But hi the absence of 
such a custom, a written contract for 
sale by sample excludes evidence of a 
warranty. 

(/) The defendant, a manufacturer of 
copper, supplied the plaintiff with copper 
for sheathing a ship; and knowing the 
purpose for which the copper was wanted, 
Said, u I will supply you well:” the 
copper, in consequence of some intrinsic 
defect, the cause of which was not found, 
lasted but four months instead of four 
years. The Court held that whether under 
the circumstances this was or was not to 
be considered as an express warranty, the 
plaintiff was entitled to recover, there 
being in all cases where goods are ordered 
for a particular purpose, an implied war- 
anty that they are Jit lor the purpose. 
Jones v. Bright , 5 Bing. 533. And see 
Okell v. Smith, 1 Starkie’s C. 108. 

(g) Gray v. Cox, 4 B. & C 108. The 
plaintiffs bought a quantity of copper 
Sheathing, for ‘which they paid a fair mar- 


ket price to the defendants, who were 
copper merchants, not manufacturers. On 
the return of the vessel to which the 
Bheathing had been applied, it was so de- 
fective that new plates were necessary. 
The plaintiff declared on a warranty^that 
the sheathing copper should be good, sound, 
substantial and serviceable copper ; and it 
was held that an action alleging such a gene- 
ral warranty was not sustainable. LordTen- 
terden, C.J., intimated his opinion, that if 
a person sold a commodity for a particular 
purpose, he must be understood to warrant 
it reasonably fit and proper for that pur- 
pose ; but his Lordship intimated that 
the Court entertained some difference of 
opinion on that point, though that was his 
own opinion. 

(h) Lairnj v. Fidgeon , 6 Taunt. 108 ; 4 
Caipp. 109. Where a publican agrees 
with a brewer to take all bis beer of him, 
the brewer is bound to supply beer of a 
fair merchantable quality. Holcombe v. 
Hewson, 2 Camp. 39 1 . Cooper v. Twib%ll f 
3 Camp. 286. 

(i) Gardiner v. Gray, 4 Camp. 144. 
Lord Ellenborough observed* u The pur- 
chaser has a right to expect a saleable 
article answering the description in the 
contract, without any particular warranty ; 
there is an implied term in every such 
contract, where there is no opportunity to 
inspect the commodity ; the maxim caveat 
emptor does not apply. He cannot with- 
out a warranty insist that it shall he of 
pny particular quality or fineness, hut the 
intention of both parties must he taken to 
be that it shall he saleable in the market." 
See also Bridge v. Wain, 1 Starkte’f C. 
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But no warranty will be implied that the goods shall correspond with a 
sample shown to the buyer, but not mentioned in the contract (A). 

A stipulation that the chattel shall be taken with “ all faults,” is to be 
limited to such as are consistent with the article being that which it is 
described to be (I). 

Where a ship was described in the advertisement to be w ft copper- 
fastened vessel,” and it turned out that she was not copper-fastened, the 
plaintiff, it was held, was entitled to. recover, notwithstanding a clause in 
the advertisement that she was to be taken with all faults, and without de- 
duction for any defects whatsoever ( m ). 

The law will in no case imply any warranty where the parties have con- 
tracted as to the nature and quality of the thing sold. Thus, upon a sale of 
goods by sample, the law will not imply a contract that they shall be mer- 
chantable («), although a merchantable price be given (0). Nor will the 
law imply a warranty against a latent defect, from the price given, 
whether it be known or unknown to the seller (p), nor on an exchange of 
goods (y). 

If goods be sold by sample, it will be sufficient if the bulk corresponds 
with the sumple (r). 

If there be a latent defect in the thing sold, and there be no warranty, 
express or implied, the buyer cannot recover but by action on the case for 
deceit, on proof that the seller knew of the defect, and practised some 
artifice to conceal it (s). 

A servant employed to sell a horse has an implied authority to warrant 
that it is sound ( t ) ; and his declaration, made at the time, is evidence to 
prove such warranty (u). But a declaration made by such an agent at 


• r, ° 4 - B«t where the plaintiff bought saf- 
fron itf an inferior quality, and after keep- 
ing it for six months, and selling part,, 
objected that tlic article wh ,9 not saffron, 
it was held that il might be presumed from 
the inferiority of price, niul lengtli of time 
which elapsed without objection made, that 
the article was such as the plaintiff in- 
tended to purchase. Prosser v. Hooker , 

1 Moore, 100. 

(A) Ibid. Hope v. A thins, 1 Price, 143. 
Mayer v. Eve rtk, 4 Camp. 22. Picker- 
ing v. Dawson, 4 Taunt. 770. Kain v. 
Old, 2 Jl. & C. 634. 

(1) 6 B. & A. 240. 

(?/*) Shepherd v. Kain, 5 B. & A. 240. 

(?i) Parkinson v. Lee, 2 East, 314. 

( 0 ) Ibid. 

ip) Baglchole v. Walters, 3 Camp. 154 ; 

2 East, 314. The notion of presumirg a 
warranty from the extent of the price 
given, has long been exploded, lb. and 
see Parkinson v. Lee, 2 East, 322. 

C 7 ) La Ncuville v. Nourse , 3 Camp. 
351. To support an action in such case, 
direct fraud must be proved. 

(r) Parkinson v. Lee, 2 East, 314. 

0) Ibid, and supra, tit. Deceit. Picker* 
%ng v. Dawson, 4 Taunt. 779. A. pur- 
chased of JB. ten dozen of Burgundy, and 
a year afterwards A, applied to B. to ex- 
change Champagne for the Burgundy, 
which B. accordingly did ; the Burgundy at 
the time of the sale was of excellent 


quality, but at the time of the exchange 
was sour. On action brought by B . to 
recover the value of the Champagne, or a 
compensation for the bad condition of the 
Burgundy, Lord Ellenborough held, that 
in the absence of any evidence, either of 
an express warranty or of Jraud, the ac- 
tion could not be supported. La Neuville 
v. Nourse, 2 Camp. 5. 

(O Alexander v. Gibson, 2 Camp. 550. 
Pickering v. Busk, 15 East, 38. 45. Hel- 
per v. Hawkes, 5 Esp. C. 72. And war- 
ranty by the servant in such case is bind- 
ing, although he had received instructions 
to the contrary. Ib. This, however, is 
contrary to the general rule as to the 
authority of agents. Supra, 45. Trusioell 
v. Middleton, 2 Roll. 269. Bank of Scot- 
land v. Watson, 1 Dow, 45. Strode v. 
Dyson , 1 Smith, 400. 

(u) Helyar v. Hawke, 5 Esq. C. 72. 
Alexander v. Gibson , 2 Camp. 555. And 
the agent need not be called. Ibid. But 
there is a distinction between a general 
and a special agent. A principal will be 
bound by the act of a general agent,* al- 
though he act contrary to express orders. 
Secus, in the case of a special agent. See 
3 T. It. 760, 761 ; and the distinction 
taken by Lord Kenyon, in The East India 
Company v. Hensley, 1 Esp. C. 112. See 
also Ambler, 497, 8. Where the agent 
warrants beyond the scope of his autho- 
rity, he is personally liable. In the case 
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another time is not admissible to prove a warranty ; the agent himself must 
be called ( x ). 

Proof that the parties agreed that a chattel should be given and taken in Variance, 
part payment, is no variance from an allegation of sale at a specific price 
in money, for it is a mere mode of payment (y). 

And where the receipt expresses the sale for a specific money-price, there 
is no variance, although it appear that the vendor took a chattel in part 
payment, and the rest in money ; for the receipt admits that the chattel 
was taken as money ( z ). 

Jn.an action on a warranty of soundness of a horse the contract stated 
was for a specific sum, 63 L, the bargain was for the price of 631., and if the 
horse was lucky the plaintiff would give “ 6/. more or the buying of another 
horse held that the letter was of too vague a meaning to be deemed to 
be any substantial part of the contract, and could only be regarded as an 
honorary engagement, and therefore that there was no variance (a). 

The plaintiff' is entitled to recover without proving that he has returned Notice, 
the article (5). But where the warranty on the sale of a pair of coach- 
liorses was accompanied by an undertaking on the part of the vendor to 
take back the horses “ if on trial they should have any of the before-men- 
tioned faults,” it was held that the purchaser could not, after a reasonable 
time for trial had elapsed, and not having been induced to prolong the time 
by any subsequent misrepresentation on the part of the seller, recover on 
the warranty (c), although one of the horses was defective within the terms 
of the warranty at the time of sale(c?). Neither is notice of the unsound- 
ness to the seller essential (e) ; but the omission to give notice may operate 
unfavourably to the buyar, and render the proof on liis part more dif- 
ficult (/). 

The keeping a warranted article for a length of time without objection, 
and selling part, is evidence tending to prove that it corresponded with the 
warranty (</). 


of Scotland (Bank) v. Watson, 1 Dow. 
45, it was held that a horse-dealer was 
bound by the warranty of his servant, 
though given contrary to his orders ; seem, 
where the master is not a horse-dealer. 
Where, after a general warranty of sound- 
ness by the master, his servant sent with 
the receipt to the agent of the purchaser, 
inserted words which altered the effect of 
the warranty, it was held that the master 
was not bound by the alteration. Strode 
v. Dyson, 1 Smith, 400. 

( x ) Ibid. 

(?/) Hands v. Burton , 9 East, 349. The 
declaration alleged a warranty in con- 
sideration of the plaintiff’s purchasing the 
defendant’s horse for 312. 10 s. and al- 
leged the purchase and the payment of 
that sum. The proof was, that the defen- 
dant agreed to dispose of his horse, which 
he warranted sound, to the plaintiff for 30 
guineas; but agreed at the same time, 
that if the plaintiff would take the horse 
at that value, he (the defendant) would 
purchase of the plaintiff’s brother another 
horse for 14 guineas, and that the dif- 
ference only should be paid to the defen- 
dant. The witness described it as one deal 


between the parties, and that but for the 
latter consideration he did not believe that 
the bargain would have been made. But 
the Court overruled the objection. 

(z) Brovm v. Fry , Devon Sum. Ass. 
1808, Sel. N. P. 030. 

(a) Guthing v. Lynn , 2 B. & Ad. 232. 

(b) Supra . Fielder v. Starkin , 1 H. B. 
17 ; Buchanan v. Parnshaw , 2 T. R. 745. 
A horse at a public auction was warranted 
sound, and six years old ; and one of the 
conditions was, that he should be deemed 
sound unless returned within two days; 
held that the plaintiff might recover for 
breach of warranty, on discovering that 
the horse was twelve years old, ten days 
after the sale. lb. See also Curtis v. 
H annoy, 3 Esp. C, 83. 

(c) Adam v. Richards , 2 H. B. 573. 

(d) Ibid. 

(e) Adam v. Richards , 2 H. B. 573. 
Buchanan v. Parnshaw , 2 T. H. 745. 

(/) Fielder v. Starkin, 1 H. B. 19 
Grvning v. Mendham, 1 Starkie’s C. 257* 
Adam v. Richards , 2 II. B. 573. 

(g) Prosser v. Hooper, 1 Moore, 106. 
Especially where the price was low. Ibid. 
Vide supra, 1210. 
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A scienter, though alleged, need not be proved (A). 

The breach of warranty must be proved according to the allegations in the 
declaration. Upon the question, what constitutes unsoundness in a horse, 
there are many and conflicting authorities (i). It has been said that a 
general warranty will not extend to defects which are plain and obvious to 
the senses ; as, if a horse be warranted perfect, and wants either a tail or 
an ear, unless the buyer in such case be blind ; but that if cloth be war- 
ranted to be of such a length, when it is not, an action lies, for that cannot 
be discovered by sight, but only by collateral proof by measuring it (A). 
It may, however, well be doubted whether the circumstance of the defect 
being known or perfectly obvious can avail otherwise than as evidence, 
in a doubtful case, to repel the inference of an intention to warrant ; and 
on this ground the case of Butterfield v. Burrows (/) seems to have been 
decided. 

Upon a warranty of a horse, that he is a good drawer, and would pull 
quietly in harness, proof that he is a good drawer merely is not sufficient (m). 

The plaintiff is, in general, entitled to recover in respect of all losses 
which have resulted immediately from the breach of warranty. In an action 


(7/) Williamson v. Allison, 2 East, 240. 

(J) Eyre, C. J. held that a temporary 
lameness was not to he considered an un- 
sonndnegs ( Garment v. Harrs, 2 Ksp. C. 
073). In the case of Bassett v. Collis (2 
Camp. 623), it was held to he insufficient 
to show merely that a horse warranted 
sound is a roarei ■, inasmuch as roaring 
nuiy be merely from a bad habit ; and that 
to prove a breach of warranty, it must be 
shown to he symptomatic of diseusc or 
infirmity. But iu Elton v. Brogden (4 
Camp. 281, 1 Starkie’s C. 127), Lord El- 
lenhorough held that any infirmity which 
rendered the horse less fit for present use 
or convenience, though not of a permanent 
nature, and although removed after action 
brought, was an unsoundness. In Shillito 
v. Chridge (2 Ch. 425), it was held that a 
cough not of a temporary nature was an 
unsoundness. And see King v. Price, 2 
Ch. 410. And in the case of Onslow v. 
Mantes (2 Starkie’s C. 81), where it was 
proved by an experienced veterinary sur- 
geon, that roaring is occasioned by a con- 
striction of the neck of the windpipe, 
which renders it too narrow for accelerated 
respiration ; and that the disorder is fre- 
quently produced by soreness of the throat, 
or some other topical inflammation; and 
that the disorder itself was of such a na- 
ture as greatly to incommode a horse when 
pressed to his speed; Lord EUenborough 
held that this was an unsoundness. Crib- 
biting, it is said, is not indicative of un- 
sounduess ( Brwnnenburgh v. Haycock, 
Holt’s C. 030). With respect to thrushes , 
splints , und guidding , a diversity of opi- 
nion prevails. 2 Camp. 524, n. Anor- 
ganic defect, such as the loss of a nerve, 
will constitute unsoundness. Best v. Os- 
borne, 1 Ry. & M. 290. Crib-biting, where 
no disease or alteration of structure is 


occasioned by it, is not an unsoundness, 
but it is a vice within a warranty of “ free 
from vice.” Scholefield v. Robb. 2 M. & 
R. 210. A horse labouring under a cough 
which renders it unlit for immediate use, 
although the disease he not permanent, is 
not sound within a warranty. Coates v. 
Stephens, 2 M. 6t R. 157. 

(h) 3 Comm. 105. Finch’s L. 189. 

(/) 1 Salk. 211. The plaiutiff declared 
on the defendant’s warranty of a horse to 
be sound wind and limb ; plea non war- 
rants savit ; verdict fyr the plaintiff. The 
defendant moved in arrest of judgment 
that the want of an eye was a visible thing, 
but that the warranty extends only to 
secret infirmities ; but the Court held that 
this might be so, and must be intended to 
he so, since the jury had found that the 
defendant did warrant. Whether the de- 
fect were known or not to the buyer, must 
always depend on circumstances and col- 
lateral proof: to a man who bought a 
horse without seeing him, the want of eyes 
or tail would be a secret defect; and there 
seems to be no reason why he should not 
protect himself, either by an express stipu- 
lation for a horse with two eyes, two ears, 
and a tail, or by general warranty that the 
animal is sound or perfect. In Liddard 
v. Kalin, 2 Bing. 181, the defendant, after 
informing the plaintiff that one of two 
horses which he was about to sell had a 
cold, agreed to deliver both in a fortnight 
sound and free from blemish ; he delivered, 
at the end of the fortnight, one with a 
cough, the other with a swelled leg : the 
plaintiff having brought an action for the 
fine, the defendant insisted on a breach of 
warranty, and obtained a verdict, which 
the Court refused to set aside. 

(w») Coltherd v. Puncheon , 2 D. & R. 

10 . 
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upon a warranty of a chain-cable, it was held that the plaintiff might Damages, 
recover the value of an anchor which was lost through the insufficiency of 
the cable ; proof being given that the ship would have been lost if the 
anchor had not been slipped (n). 

Where goods do not answer the description under which they have been 
sold, the purchaser is entitled to recover what the goods would have been 
worth to him had the contract been faithfully performed (o), where the 
goods have been returned ; or the difference between that value and their 
real value, where they have not been returned. 

If a warranted horse has been returned, the measure of damages is the 
price paid ( p ). If he has not been returned, the measure of damages is the 
difference between his real value and the price paid (< 7 ). If he has been 
sold, the buyer may recover the difference between the price given and the 
price received on the re-sale, and also the co9t of keeping him for a reason- 
able time for the purpose of selling him(r). If he has not been tendered* 
the plaintiff cannot recover the expenses of his keep («). 

Where A. sold and warranted a horse to B., and B . sold him to C., and C. 
recovered the price from B. in an action, of which A. had notice, it was held 
that B. was entitled to recover from A. not only the price of the horse, but 
the costs of the action brought by C.(t). 

But where the buyer of a warranted horse resells it, and iinprovidently de- 
fends an action by a party to whom he sells the horse on a like warranty, 
the unsoundness being discoverable on reasonable examination, he cannot 
recover the costs of such defence against the first warrantor ( u ). 

In an action for goods warranted, which do not answer the warranty, 
but which have not been returned, the vendor cannot recover more than 
the real value (#). 

Where the contract of warranty remains still open, or, in other words, Money had 
where the breach of warranty remains to be tried, the plaintiff cannot an /l re- 
recover as for money had and received to his use ; but where, either by the ceived ‘ 
terms of the contract, or by the assent of the vendor, it is rescinded, the 
action for money had and received is maintainable (y). 

Where a horse was warranted sound, and the vendor, in a subsequent con- 
versation, promised, if the horse were unsound, he would take it back and 


(») Borradaile v. Brunt on , 2 Moore, 
582. 

( 0 ) Bridge v. Wain, 1 Starkie, C. 604. 

(p) Caswell v. Coare , 1 Taunt. 506. 

(g) Ibid, and Curtis v. Hannay, 3 Esp. 
C. 82. 

(r) McKenzie v. Hancock, 1 Ry. & M. 
C. 436. It is at the buyer’s option to sell 
him ; and if he chooses to keep him, the use 
maybe presumed to be an equivalent for 
the keep. 

(s) 1 Taunt. 366. Where the vendor 
rescinds the contract, he is liable to the 
vendee for the keep. King w. Price, 2 
Chitt.416. 

(/) Lewis v. Peake, 7 Taunt. 153; 2 
Marsh. 431. See Green v. Greenbanh, 2 
Marsh. 485. Lord Alvanley (in the case 
of Briggs v. Crick , 5 Esp. C. 99 ; supra, 
1227) is stated to have ruled that a former 
vendor with a warranty was a competent 
witness for a subsequent vendor, on an 
action on a warranty by the latter. 


(?/) Wrightup v. Chamberlain, 7 Sc. 
598. 

(x) Supra , 883. As, where the goods 
sold by sample do not correspond with the 
Baraple. Germaine v. Burton , cor. Bay- 
ley, J., York Spring Assiz. 1821. And see 
Boston v. Butter , 7 East, 479. Where the 
plaintiff warranted a horse to be sound, 
knowing him to be unsound, and the buyer 
gave a bill of exchange for the price, and 
afterwards discovering the unsoundness, 
tendered him to the plaintiff, who refused 
to take him, it was held that he was pre- 
cluded by his fraud from recovering on the 
bill. Lewi* v. Cosgrove, 2 Taunt. 2, 

(y) Towers v. Barrett , 1 T* R. 188* 
Power v. Wells, Cowp. 818 ; Weston v. 
Downs, Doug. 23. So one who exchanges 
a watch for goods falsely warranted to be 
silver, cannot maintain trover without 
showing fraud. Emanuel v. Dane, 3 Camp. 
299; supra , 1227. And see Cooky . Mun- 
stone, 1 N. R. 251. 



WASTE, 


Money bad 
and re- 
ceived. 


Proof In 
action ot 


Plaintiff's 

title. 


1244 

return the money ; it was held, that though the horse turned out to be un- 
sound, the vendor could not maintain assumpsit for the price ; for the sub- 
sequent promise did not discharge the original warranty (*). Any fraud in 
the sale will avoid a warranty, though it does not amount to a breach of the 
warranty (a). 

As to the •Competency op Witnesses, see Vol. I. a 

WASTE. 

In an action on the case, in the nature of waste ( b ), the plaintiff must 
prove, 1st. His interest, and the holding by the defendant, as alleged ; 2dly. 
The waste complained of; and 3dly. The amount of the damage. 

1st. Although it be unnecessary to state the plaintiff’s title, yet if the 
plaintiff state it a variance will be fatal. The declaration alleged that the 
plaintiff was tenant for life, the remainder thereof belonging to the plaintiff 
in tally to wit, to him and the heirs of his body . From the deed it appeared 
that the plaintiff was entitled to the remainder in tail-male and not in tail- 
general, and the variance was held to be fatal. 

One of two tenants in common, who has demised his moiety to the other, 
cannot maintain an action on the case, in the nature of waste, against the 
latter, for cutting down trees fit for cutting (c). 

An agreement for three years and a quarter, stamped as such, but not 
signed by the parties, is evidence to support a declaration alleging an un- 
dertaking during the defendant's tenancy, (it being generally alleged that 
he was tenant) to keep the premises in tenantable repair ( d ). 


(z) Payne v. Whale , 1 East, 274. 

(a) Stmoard v. Coesvelt , 1 Carr. &c P. C. 
23. 

(ft) By the common law, no action for 
waste, either voluntary or premissive, lay 
against lessee for life or years ; for the 
lessee had an interest in the land by the 
act of the lessor, and it was his folly to 
make such a lease and not restrain him by 
covenant, condition, or otherwise, that he 
should not do waste. Countess of Shrews- 
bury *s Case, 6 Co. 13. So a tenant, at will 
was not punishable for permissive waste, 
but trespass lay for voluntary waste ; for 
the will and possession are determined, 
and the lessor shall have trepass without 
entry. Ib. So if a bailee of a horse kill 
him. Ib. But where confidence is re- 
posed, case lies for negligence, although 
the defendant come to the possession by 
the act of the plaintiff. As where a shep- 
herd is trusted with the care of sheep, and 
by his negligence they perish, Ib. 2 H. 7. 
11. But in the case of a mere lessee at 
will of a house no confidence is reposed ; 
and therefore it was held that an action 
does not lie for negligence, whereby the 
house was burnt, lb. Supra , tit Negli- 
gence. 

By the statute of Gloucester, 6 E. 1, 5, 
waste lies against a lessee for life or years. 
2 Ins. 301 ; and be shall forfeit and make 
amends of treble the value at which the 
waste shall be taxed. In later times, the 


ordinary remedy to recover damages is by 
an action on the case, in the nature of 
waste. For although it was at first ob- 
jected (see Jefferson x. Jefferson, 3 Lev. 
130) that waste, according to the Countess 
of Salisbury’s case, 5 Co., was not main- 
tainable at common law, of which opinion 
were Windham and Charlton, Judges ; yet 
Pemberton, C. J., and Levinz, J., were of 
opinion that Lord Coke must be under- 
stood, according to the subject matter, as 
speaking of the action of waste-, and they 
were of opinion that the action of waste, 
properly so called, might be waived, and 
an action on the case maintained. It is 
obvious that the common-law objection, if 
available as a general principle, would ap- 
ply as well to one form of action as ano- 
ther ; and it is remarkable that the very 
case in which Lord Coke's doctrine was 
expounded was an action on the case. 
8nch researches, however, are of little im- 
portance; for it was fully settled in the 
case of Kenlyside v. Thornton , 2 Bl. 1 1 1 1, 
that case lies, notwithstanding an express 
covenant by the lessee. Hardwicke v. 
Thompson , cor. Thompson, B., Gloucester 
Sum. Ass. 1799 ; 2 Will. Saund. 252, d. 

(c) Martin v. Knowllys , 8 T. B. 145. 
But he may recover half the proceeds in 
another form of action. 

(d) Richardson v. Gifford, 1 Ad. & Ell. 
52. But it was held to be insufficient to 
support counts alleging demises for the 
term, the agreement as to that being void. 
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2dly. The plaintiff cAnnot give evidence of a different kind of waste from Waste, 
that which is stated in the declaration (e). If he charge permissive waste, 
he cannot give evidence of voluntary waste (/) ; if he complain that the 
defendant has unroofed a dwelling-house, he cannot give evidence of the 
removal of fixtures^) ; if he allege spoil, waste, and destruction, he cannot 
give evidence of any act which does not amount to waste in its legal 
sense (h ) ; but if he prove but part only of the waste alleged, he is entitled 
to a veTdictfor damages pro tanto. 

It has been held that an action on the case does not lie for permissive 
waste only(e). 

3dly. The amount of the damage done by the removal of fixtures, or Damage, 
other tortious acts (A). 


The defendant was tenant at will during 
the first year, subject to the terms of the 
agreement on his own part, and afterwards 
tenant from year to year, subject still to 
that agreement, lb. 

(e) It seems to be necessary, in an ac- 
tion on the case, as well as in an action of 
waste, to specify the kind of waste. 2 
Will. Saund.252. 

(/) Ibid. 

(y) 2 Will. Saund. 252. 

(h) Ibid, and Harris v. Mantle , 3 T. R. 
307. 

(i) Gibson v. Wells , 1 N. I. 290. The 
defendant there was mere tenant at will ; 
but the Court repelled the action on the 
broad ground that no action on the case lay 
for mere permissive waste, and that it was 
an attempt at innovation. In Heme v. 
j Benbow, 4 Taunt. 764, Mansfield, 0. J., 
laid down the same position. In Jones v. 
Hill (7 Taunt. 392), the same question 
arose upon the second and third counts of 
the declaration ; but from the language of 
the Court they seem to have decided upon 
the first count only, which did not raise 
the general question. 

In the case of Ferguson v. (2 Esp. 

C. 590), Lord Kenyon held that a landlord 
could not recover such damages from his 
former tenant as would put the house into 
complete and tenantable repair. He said, 
“ A tenant from year to year is bound to 
commit no waste, and to make fair and 
tenantable repairs, such as putting in 
windows or doors that have been broken by 
him, so as to prevent waste and decay of 
the premises ; but in the present case the 
plaintiff has claimed a sum for putting a 
new roof on an old worn-out house ; this 
I think the tenant is not bound to do.” 
A tenant from year to year is only bound 
to keep the house wind and water tight ; a 
tenant who covenants to Tepair is bound to 
sustain and uphold the premises, but that 
is not the case with a tenant from year to 
year, per Lord Tenterden in Anworth v. 
Johnson , 5 C. & F. 239. In Horsefall v. 
Mather , Gibbs, C. J., held that a tenant 
from year to year is bound to use the pre- 
mises in a husband-like manner, but is not 
liable for general repairs. The incumbent 


of a rectory is bound to maintain the par- 
Bonage and also the chancel, and to keep 
them in good and substantial repair, re- 
storing and rebuilding when necessary, ac- 
cording to the original form, without 
addition or modem improvement; and he 
is not bound to supply or maintain any- 
thing in the nature of ornament, to which 
painting (unless necessary to preserve ex- 
posed timber from decay) and whitewash, 
ing and repairing belong. Substantial 
repairs are sufficient where the tenant co- 
venants to repair. Harris v. Jones , 1 M. 
& M. 173. Lease of old house, covenant to 
deliver it up in good and substantial re- 
pair, sufficient to keep up the house as an 
old house in good and substantial repair. 
See Hubbard v. Bagshaw, 4 Sim. 326; 
Bnfford v. Bishop , 5 Russ. 346. 

See Co. Litt. 53, b. 57, a; 1 Will. 
Saund. 323, note (7) ; 2 Will. Saund. 252, 
note ^7); 2 Roll. Ab. 816, Waste, pi. 36, 
37. 

(k) By the strict rule of common law, if 
a stranger through fraud or ignorance an- 
nexed a personal chattel to the freehold, 
the annexation became part of the freehold, 
and the property of the owner of the soiL 
Britton, c. 33 ; and see Bract, c. 3, s. 4. 6 ; 
Pleta, lib. 3, c. 2, s. 12. Questions respect- 
ing the right to fixtures principally arise 
between three classes of persons : — 1st. Be- 
tween different descriptions of representa- 
tives of the same owner of the inheritance, 
viz. between Ids heir and executor ; and in 
this case, i. e. as between the heir and 
executor, the rule obtains with the utmost 
rigour in favour of the inheritance, and 
against the right to disannex therefrom, 
and to consider as a personal chattel, any- 
thing which has been affixed thereto (per 
Lord Ellenborough, in Elwm v. Maw , 3 
East, 50) ; and that rule is, that where a 
lessee, having annexed anything to the 
freehold during his term, afterwards takes 
it away, it is waste (Year Book, 17 Edw. 2. 
518; Herlakenden’s Case, 4 Co. 64; Co. 
Litt. 53. Cooke v. Humphrey , Moore, 177. 
t Lord Derby v. Asquith , Hob. 284). But 
this rule, it appears, was relaxed in early 
times in favour of trade. ( See 42 Edw. 3 ; 
20 Hen. 7, 13, a & b.) Where it was held 
that a dyer might remove vats and vessels 
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made for his occupation during the term ; 
lie might remove them during the term ; 
hut that if he suffered them to remain after 
the term) they belonged to the lessor* 

2dly. As between the executor of tenant 
for life or in tail and the remainder-man, 
in which case the right to fixtures is con- 
sidered more favourably for executors than 
in the preceding case of heir and executor. 
A fire-engine erected by tenant for life to 
work a colliery, was considered to be re- 
movable ( Lawton v. Lawton , 3 Atk. 13. 
Lord Dudley v. Lord Ward , Amb. 1 13), 
as being accessory to the carrying on 
trade; and the right to remove a cider- 
mill was decided on the same principle. 
But saltpans were held by Lord Mansfield 
to be accessories to the enjoyment of the 
inheritance, viz. the salt-spring ( Lawton 
v. Salmon , 1 H. B. 259), so that the exe- 
cutor could not maintain trover for them 
against the tenant of the heir at law. 

The third caso, and that in whicli the 
greatest latitude and indulgence has been 
allowed, in favour of the claim to have 
particular articles considered as personal 
chattels, as against the claim in respect of 
the freehold or inheritance, is the case 
between landlord and tenant. 

In the case of Elwes v. Maw (3 East, 
38), in which many of the previous autho- 
rities were cited and considered, a dis- 
tinction was established between annexa- 
tions by a tenant to the freehold made for 
the purposes of trade, and those made for 
the purposes of agriculture, and the better 
enjoyment of the laud : those of the former 
class, where the building was erected as 
a mere accessory to a chattel, were held to 
be removable ; but those of the latter class, 
which were accessory to the freehold itself, 
were considered to be irremovable. 

In the case of Dean v. Allaly, (3 Esp, 
C. 11), Lord Kenyon seems to have con- 
sidered erections for tlie purposes of farm- 
ing to be on the same footing with those 
made for the purposes of trade ; but this 
was much doubted by Lord Ellenborongb, 
in the subsequent case of Elwes v. Maw , 
3 East, 57. 

In Fitzherbert v. Shaw (1 H. B. 258), 
Gould J. expressed au opinion at the trial 
that a tenant from year to year might, 
during the term, remove a wooden stable 
placed on blocks or rollers, or a shed or 
brick-work which he had erected; but ulti- 
mately the question turned upon an agree- 
ment entered into between the parties. 

In PerUon v. Hobart (2 East, 88), it 
was held that the tenant was justified in 
removing a building constructed of wood, 
and erected on a foundation of brick, for 
the purposes of trade , after the expiration 
of the term. And a barn put upon pat- 
tens, or blocks of timber lying upon the 
ground, but not fixed in or to the ground, 
may be removed by the tenant ; for they 


are not fixtures. Per Lord Ellenborough, 
3 East, 50. Culling v. Tuffnel , B. N. P. 
34. 

In Horn v. Baker , 9 East, 215, it was 
held that the stills of a distiller, which 
were fixed to the freehold, were not goods 
and chattel s, within the stat 21 Jac. 1, 
c. 19, s. 10 6c 11 ; but that vats and 
utensils, which were not so fixed, were 
within tlie statute. Parts of a machine 
put. up by a tenant during the term, i. a. 
certain jibs which were placed in cases and 
steps affixed to a warehouse, but which 
jibs were fastened by pins above and below, 
and capable of being removed without in- 
jury either to the cases and steps, or the 
building, and which were articles usually 
valued between out-going and in-coming 
tenunts, were held to be the chattels of 
the out-going tenant, for which be might 
maintain trover. Davis v. J ones , 2 B. & A. 
165. Vide supra , 155. 

It seems, that wherever fixtures are 
capable of removal without injury to the 
freehold os between landlord and tenant, 
they are to he deemed &b within the order 
and disposition of the bankrupt. Austin , 
ex parte , 1 D. 6c Ch. 207. 

A tenant may during his term remove 
matters of ornament, such as ornamental 
marble chimney-pieces, pier-glasses, hang- 
ings, wainscots fixed only by screws, and 
the like {Beck. v. Rebow , 1 P. Wins. 
94. Ex pat to Q wincey, 1 Atk. 477. 
Lawton v. Lawton , 3 Atk. 13). And 
see Wise v. Metcalf, 10 B. & C. 299. 
Looking-glasses standing on chimney- 
pieces, and nailed to a wall, are within 
the description of fixtures and fixed fur- 
niture. Birch v. Dawson , 2 Ad. Sc Ell. 
37. See Levi v. Rogers, 1 C.M.&R. 52. 
A lien v. Allen, Moseley, 112. Cupboards, 
&c., which serve in place of chests, not par- 
cel of house for general purposes. Post. c. 1, 
109; Amos. 137. But although a tenant 
occupy a house for the purpose of trade, 
and may, according to the general rule, 
remove vats set up in relation to trade, 
(per Lord Holt, Poole's Case , Salk. 368,) 
yet he cannot remove that which is affixed 
to complete his house, as hearths and chim- 
ney-pieces. Per Holt, C. J. ibid., and per 
I<ord Ellenborough, in Elwes v. Maw , 3 
East, 53. An ordinary tenant cannot re- 
move a border of box planted in the gar- 
den. Empson v. Soden , 4 B. Sc Ad. 655. 
N or flowers, per Littledale, ib. See Wynd- 
ham v. Way, 4 Taunt. 316. A tenant on 
the expiration of his term may remove a 
wooden house resting simply by its own 
weight, on foundations let into the ground. 
Wainsborough v. Matson, 4 Ad. & Ell. 

* 884. Or an ornamental chimney-piece put 
up by him during the tenancy. Leach v. 
Thomas, 7 C. Sz P. 327. But an out-go- 
ing tenant cannot remove pillars of brick 
and mortar, built on a dairy floor to hold 
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the premises in repair (Z). If ft tenant, whilst lie remained in possession, Defem 
though after the expiration of his term, remove fixtures which he might 


pans, although thfcy be not let into the 
ground. Leach v. Thomas , 7 C. & P. 
5327. In the case of Buckland v. Butter - 
JiM, 2 B. & B. 68, Dallas, C. J., observed, 
“ The general rule is, that where a lessee 
having annexed a personal chattel to the 
freehold during his term, afterwords takes 
it away, it is waste. In progress of time 
this rule has been relaxed, and many ex- 
ceptions have been grafted upon it. One 
has been in favour of matters of ornament, 
as ornamental chimney-pieces, pier-glasse*, 
hangings, wainscot, fixed only by screws, 
and the like; of all these it is to be ob- 
served, that they are exceptions only, and 
therefore to be considered not to be ex- 
tended ; and with respect to one subject in 
particular, namely, wainscot, Lord Hard- 
wicke puts it as a very strong case.” In 
the same case it was held, that where a 
conservatory was built on a foundation of 
brick communicating with the dwelling- 
house, the windows of which opened into 
it, it was waste in a tenant for life who re- 
moved it. Where a pump was erected by 
the tenant, being slightly affixed, held that 
as an article of domestic convenience, and 
which could be removed .entire, it was with- 
in the principle of moveable fixtures. 
Orymes v, Botveren, 6 Bing. 487. Lime- 
kilns, though erected for the purposes of 
trade, are not removable under a lease to 
repair, and, as it seems, not at all. Thresher 
v. The East London Waterworks Com- 
pany , 2 B. & C. 608. Where the usage 
does not decide whether fixtures and other 
things used in a colliery are the property 
of the landlord or of the tenant, that must 
depend on the agreement between the par- 
ties. By all v. Bolle, 1 Atk. 1G5 ; Horn v. 
Baker , 9 East, 21 5. Stone v. Hunter, 3 B. 
& C. 36. Set pots, ovens and ranges, are fix- 
tures which go to the heir, not the executor, 
and are not liable to be taken as goods un- 
der an execution. Winn v. Xnglehy, 6 B. 
& A. 626. But it seems that whatever the 
tenant, as between himself and the land- 
lord, might remove, the sheriff may seize. 
Poolers case, 1 Salk. 868. Where a tenant 
wrongfully severed machinery from a mill, 
and the sheriff sold the severed machinery 
under an execution against the tenant, it 
was held that the vendee was liable in 
trover even during the term. Farr ant v. 
Thompson , 6 B. & Ad. 324. Where a 
wooden windmill was fixed on a brick 
foundation, and the owner mortgaged the 
land, the deed containing a bill of sale of 
the mill ; it was held that the sheriff could 
not take the mill under an execution 
against the mortgagee, although he conti- 
nued in possession. Steward v. Lombe, 


1 B. & B. 106. For the mill would have 
descended to the heir of the owner of the 
inheritance ; and it was consistent with the 
whole nature of the transaction that the 
mortgagor should continue in possession. 
Ib. Under the mortgage of a mill, held 
that the stones, although moveable, passed 
without delivery, and as against the owner 
of the freehold, could not he taken in exe- 
cution as tenant’s fixtures. Place v, Fogg, 
4 M . & By. 277. Where certain machi- 
nery, being fixtures, were demised with a 
paper-mill, and used by the tenant in ma- 
nufacturing paper, held not to be “ uten- 
sils ” in the custody of the tenant within 
the meaning of the 34 G. 3, c. 20, s. 27, 
liable to be seized for duties. A tt . Gen. 
v. Gibbs, 3 Y. &. J. 333. Where the occu- 
pation was of a cottage, garden and wind- 
mill, at a rent of 30 1 ., but the cottage and 
garden were of less value than 102. and the 
mill merely rested on a brick foundation, 
but was in no way affixed or connected 
with the freehold, held that it was insuffi- 
cient to confer a settlement. B. v Otley , 
1 B. & Ad. 161. And see B. v. London - 
thorpe, 6 T. R. 377. If a sheriff sell ma- 
chinery the property of the tenant, fixed to 
the mill demised, but on which machinery 
a power of distress is retained by the cove- 
nant, he is liable to pay the year’s rent, if 
due, to the landlord. Ducke v. Braddyll % 
13 Price, 456. Parts of a machine put up 
by a tenant during the term, and capable 
of being removed without injury to the 
machine or building, and usually valued 
between the incoming and outgoing tenant, 
are the goods of the outgoing tenant, for 
which trover is maintainable. J Davis v. 
J ones, 2 B. & Ad. 166. By a general con- 
veyance of a freehold house, of which the 
purchaser after payment of the. price takes 
possession, the fixtures pass. Colegreavc 
v. Dios Santos, 2 B. & C. 76. Upon the 
plea mil waste, the defendant cannot show 
that acts, such as ploughing up old mea- 
dow, and cutting timber to sell for the pur- 
pose of procuring other better calculated for 
repairs, were according to the custom of 
the country, and not in fact injurious; nor 
the latter even in mitigation of damages; 
matters in justification or excuse must be 
pleaded specially. Simmom v. Norton, 7 
Bing. 640. And see Barrett v. Barrett, 
Hetl. 36. Where a party on assigning the 
lease of a house then ont of repair, stipu- 
lated that all outgoings were to be paid by 
him up to the 23d April ; and by the as- 
signment indorsed and executed by hiih, 
but not by the assignee*, the residue of the 
term was assigned subject to the covenants, 
Ac. from the 22d April, in an action on the 


(2) Kenlyside v. Thornton, 2 Bl. R. 1111 ; 2 Will. Sauad. 262, c. 
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Defence. have removed during the term, he may still justify de bonis asportatU , 
although he be guilty of a trespass in entering (m). But if the tSnant give 
up the possession with the fixtures attached, and without valuation, he can- 
not afterwards remove them (w). 

If a party entitled to remove fixtures make a new agreement, he cannot 
afterwards remove them ( o ). 

Whether particular articles have become part of the freehold by annexa- 
tion, so as to be no longer separable, is usually a question of law, arising 
either on an express contract between the parties, and the mode and cir- 
cumstances of such annexation, or on evidence of custom. In the absenee 
of any express agreement or rule of law applicable to the particular case, 
recourse must usually be had to the custom, if any such exist, as applicable 
to the circumstances (p). 


WATCH RATES. 

See the St. 2 & 3 Viet. c. 28 ; 5 & 6 W. 4. c. 76. 


WATERCOURSE. 

Nature of The right of a land-owner to use and apply the water of a stream ( q ) 
the right. 

case against the assignee by the assignor, person claiming it. Before it came there 

who had been called upon, and paid dilapi- it clearly was not hie property. It may 

dations to the lessor up to the time of the perhaps become quasi the property of an- 

assignment ; held, 1st, that the assignment other, before it comes on hlB premises, by 

though not executed by the defendant, reason of his having appropriated to liim- 

might be read to show that the plaintiff self the use of the water accustomed to 

had performed his part of the agreement ; flow through his lands, before any other 

and ‘idly, that the Court could add nothing person had acquired a right to it. Per 

to the terms of the instruments of lease Holroy.d, J., ib. 

and assignment, so as to make the defend- Water is of that peculiar nature, that it 
ants liable in that action for dilapidation Is not sufficient to allege in a declaration 

before that time, Semblc , the defendant that the defendant prevented the water 

having taken possession under the assign- from flowing to the plaintiff’s premises, 

ment, the action should have been covenant, The plaintiff must state au actual damage 

although he never executed the deed. Haw- accruing from the want of water. The 

kins v. Sherman , 2 C, & P. 461. And mere right to use the water does not give 

see Co. Litt. 230 b. n. I. a party such a property in the new water 

(m) Penton v. Robarts , 2 East, 88. constantly coining, as to make the diver- 

( n ) Lyde v. Russell , 1 B. & Ad. 304; sion or obstruction of the water per se give 

and see the observations of Gibbs, C. J., in him any right of action. All the King’s 

Zee v. Risdon , 7 Taunt. 108. subjects have a right to the use of flowing 

(o) Fitzherbert v. Shaw , 1 II. B. 258. water, provided that in using it they do uo 

(p) Storer v. Hunter , 3 B. & C. 308; injury to the rights already vested in an- 

supra, 154. .other by the appropriation of the water. 

\q) See now as to the time of proscrip- Per Littledale, J., ib. See also Bealey v. 

tioti, the stat* 2 & 3 W. 4, c. 71, and tit. Shaw, 0 East, 214. Sanders v. Newman, 

Prescription. Flowing water is origi- 1 B. & A. 258. 

nally publici juries . So soon as it is ap- The following is extracted from an opi- 
propriated by an individual, his right is nionby Mr. Holroyd, in 1807: <( The pro- 

o-extensive with the beneficial use to prietor of land over which a stream 

which he appropriates it. Subject to that water flows is, 1 think, warranted in usidfV 

right, all the rest of the water remains pub- the water for the purposes of his business, 

lici juries. The party who obtains the though it may be polluted thereby, or in 

right to the exclusive enjoyment of the entirely diverting it, if such usage or di- 
water, does so in derogation of the* primi- version be not prejudicial to the owner 

tivc right of the public. Per Payley, J.* of any of the estates below, in the man- 

in the case of Williams v. Morland, 2 B. ner in which they have been previously 

& C. 914. accustomed to use the same. Any sup- 

Running water is not b its nature private posed intended use to w hie h the owner of 

property ; at least it is private properly no any such estate mmy or may not here- 

longer than it remains on the soil of the after ajpqply the water, h not, I think. 
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which rune through the lauds of various proprietors, depends, partly on the 
peculiar nature of the subject-matter, partly on principles already noticed. 

The water of a running stream is pubUci juris , which each successive pro* 
prietor has a right to use in passing, but which is the property of no one ; 
but if one of such owners appropriates the water by applying it to a particular 
purpose, he has a right to do so, provided he does not thereby prejudice any 
other owner in his previous use and appropriation of the water to other pur- 
poses (r). But he cannot do this to the prejudice of a lower proprietor, who 
has already appropriated the stream, or a portion of it, to some particular 
use (s). 

Thus, if A. erect a weir, of the height of three feet, and four years after- 
wards add another foot to the height of the weir, B. having in the mean- 
time appropriated the surplus water flowing over the first weir, B. may 
maintain an action against A. for thus heightening the weir (t). 

Upon the same principle, after a right has been acquired to use water for 
one purpose, the owner has a right to use the same extent of water to a 


Principle 
of appro- 
priation. 


sufficient to deprive any other person of 
the right such person has of applying 
and appropriating the water to a beneficial 
purpose. Every person has, I conceive, 
that right, provided that by such appli- 
cation or appropriation he does not pre- 
vent or disturb any other person /rom 
using the same or enjoying the benefit 
thereof, in as full, ample, and advanta- 
geous a manner as that other has done 
before.” 

Where a plaintiff had enjoyed a spring 
and stream of water issuing out of his 
own grounds for twenty years, and the 
defendant, by opening a quarry in bis own 
adjoining lands, intercepted the spring, it 
was held to be no answer to the action that 
a grant could not be presumed, inasmuch 
as the existence of the watercourse through 
the defendant’s land had been but recently 
discovered; and Lord Ellenborough held 
that the enjoyment for twenty years afforded 
conclusive evidence of right. Balston v. 
Benstead, 1 Camp. 468. If, however, 
such a right really depended upon the 
presumption of a grant, the evidence of 
twenty years’ enjoyment could scarcely be 
considered to be conclusive. There had 
been an appropriation of the water to a 
particular purpose, and therefore it was 
unnecessary to resort to the presumption of 
a grant The doctrine of presumptive evi- 
dence of right derived m>m user, cannot 
properly have any operation except as to 
such use as the claimant had no right to 
except the presumed one, and which is in- 
consistent with the rights of others, and is 
in itself open and notorious. Mutual be- 
nefit Is evidence of ah agreement If two 
men have property near a river, and 
they cut through each other's ground for 
water, and this continues for twenty years, 
an agreement is be presumed. Per Ld. 
Cowper, 1ft Vin: Ab. 4* a* fob & 

(r) So according to the civil law : 
* Plerosque scie prorsus flumlna averttsse 
al veosquemutasse dam prmdiis sals eon* 

VOL. XI. 


sulunt ; oportet enlm in hujusmodi rebus 
utilitatem et tutelam facientis spectari sine 
iiyuriu accolarum Dig. tit. Ne quid in 
Jiumine. 

(s ) Neither, according to the law as laid 
down in Mason v. Hill, 9 B. & Ad. 804, 
and Wright v. Howard , 1 Sim. Sc Stu. 
1D0, can he do this to the prevention 
of the lower proprietor from applying the 
water to a particular purpose, although 
at the time when the higher proprietor 
so applied the water the lower one hud 
not begun so to apply it. ‘ Secus after an 
enjoy ment for 20 years. 

(t) Bcaley v. Shaw , 6 East, 214. The 
persons under whom the defendants claimed 
had 80 years since erected a mill, and made 
a weir to divert the water from the river 
Irwell, which weir had at various times 
befpre 1787 been enlarged. In 1787 the 
plaintiff built a mill lower down the 
stream, which was supplied by the water 
not then tiken by the defendant's weir, 
and continued to enjoy the surplus water 
till 1791, When the defendants so en- 
larged their weir, and extended their 
works, as to take all the water from the 
plaintiff’s mill. The Court held the ac- 
tion to be maintainable. Lord Ellen- 
borough said, that 20 years exclusive en- 
joyment of water in any particular man- 
ner affords a conclusive presumption of 
right in the party so enjoying it ; but less 
than 20 years may or may not afford such 
a presumption, according as it is attended 
with circumstances to support or rebut 
the right. And in the same caseLe 
Blanc, J. said, * The true rule is, that If 
after the erection of works, and fhe. 
propriation by the owner Of hind bra 
certain quantity of water fl^ug oyof l^ 
the proprietor of other lands ^ 
remains of the water before uha^rppti** 
ated, the first-mentioned owner, however 
he might before such secbnd a^prbpria- 
tion h$Ve taken to himself somuch more, 
cannot do so afterwards.*' 

4 L \ 
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different purpose, provided he does no prejudice to any other owner in his 
use of the water (m). 

Where the plaintiff had a right to use water for irrigation and had done 
so by placing loose stones, and occasionally a board across the stream, but 
had upon the particular occasion fastened the hoard with stakes, and the 
defendant had removed both, held, that he could not justify so doing on the 
ground of the stakes giving a character of permanency to the former ease- 
ment^). 

And as the individual right must be founded on the appropriation of the 
water to a beneficial purpose, the plaintiff, in support of an action for preju- 
dicing such a right, must allege and prove such appropriation and use, 
otherwise he is not entitled to recover (y). 


But in the late case of Mason v. Hill ( 

(w) In Saunders v. Newman , 1 B. & A. 
268, the plaintiff had 40 yeurs ago built 
a mill on the site of an ancient mill, and 
had within 20 years built a new mill with 
a wheel of the same dimensions ; and 
afterwards substituted a wheel of differ- 
ent dimensions, but requiring less water ; 
the alteration was held to he no defence 
to an action for forcing the water back, 
and injuring the mill. Per Abbot, J. : 
u The owner is not bound to use the water 
In the same precise manner, or to apply 
it to the same mill ; if he were, that 
would stop all improvements in machi- 
nery. If indeed the alterations made from 
time to time prejudice the right of the 
lower mill, the case would be different.” 
And see the observations of Holroyd, J., 
ibid.j and see Greenslade v. Halliday , 
0 Bing. 379. 

(a?) Greenslade v. Halliday , 6 Bing. 
379. 

(y) Williams v. Morland, 2 B. & C. 910. 
Where the jury found that the defendant 
had made a dam higher up the stream, 
but the. bonks and premises of the plain- 
tiff were not injured by the increased vio- 
lence of the streum, as alleged by the plain- 
tiff, but that the defendant had by his dam 
wrongfully stopped the water ; it was held 
that the plaintiff was not entitled to re- 
cover. Where, however, the plaintiff had 
used the water for cattie, and the defen- 
dant diverted the water under an assertion 
of right, and of his intention that the di- 
version should be permanent, it was held 
that the plaintiff was entitled to recover 
damages, although the stoppage was in 
fact but temporary ; for if no action were 
brought, a stoppage with that assertion 
would afterwards be evidence of right. 
Greaves v. Barbery , cor. Bayley, J., York 
Ass. : and by the Court of K. B. Mich. 
1828. Sed queers, whether the mere asser- 
tion can make aoy difference. In a case 
before Wood, B. at Carlisle, where the 
. water having been used for the purpose of 
irrigation, was afterwards returned into 
the ordinary channel, the learned judge 
nonsuited the plaintiff ; but as it appeared 
that- by so doing a portion was lost in 


:), the Court, after great consideration, 

consequence of absorbtion and irrigation, 
the Court of K. B.,as I am informed, after- 
wards set aside the nonsuit. In the case 
Mason v. Hill , 6 B. & Ad. 1, it seems to have 
been doubted whether the owner of land, 
without having used the stream for some 
special purpose and without some damage 
sustained, can support an action. 

If a mill-head pens back the water upon 
the adjoining lands, and injures them, but 
iu consequence of defective construction, 
and want of repair in the wheels and 
waste-gates, the mill-pond is, by the 
working of the mill at seasons wholly se- 
lected by the miller, without the control of 
the landowner, so soon and so frequently 
exhausted that the adjoining lands are 
frequently relieved from the stagnant water, 
and suffer hut small damage, the miller 
( it seems) is justified in repairing and im- 
proving the construction of his mill, and 
thereby penning the water back on his 
neighbour’s lands, on the same level, for 
longer periods, although he thereby occa- 
sions greater damage to him. Alder v. 
Savill , 6 Taunt. 454. 

( z ) The plaintiff and defendant had 
lands contiguous to the stream, the land 
of the defendant being Bituated above the 
land of the plaintiff. The defendant in 
1818 erected a weir across the stream 
at a part contiguous to his own land, 
and by means of channels and reservoirs 
conveyed and used great part of the 
water for the purpose of supplying a 
steam-engine. The plaintiff, 10 years after 
this diversion, made a channel in his land 
contiguous to the stream, by which he con- 
veyed the water to Borne buildings of his, 
at a little distance from the stream, for 
the purpose of a ^manufactory not previ- 
ously carried on there. The Court of 
King’s Bench, after a verdict for the 
defendant, under the direction of the 
learned judge, set aside the verdict, prin- 
cipally, it seems, on the authority of a 
decision by the Master of the Rolls, in the 
case of Wright v. Howard , 1 Sim. Sc Stu. 
190. . The Master of the Rolls, in his 
judgment in that case observed, “ Every 
proprietor who claims a right, either to 
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held, that an appropriation of less than 20 years duration was not sufficient Appro- 
to give a right to the appropriator against a lower proprietor. P w 

And now the law on this subject depends much on the provisions of the 
late stat. 2 & 3 W. 4, c. 1, s. 2 (z), which in effect makes an uninterrupted 
enjoyment of a watercourse for the period of twenty years to give a valid 
title, unless it be answered by such evidence as, before the Act, would have 
rebutted the presumption of a grant. 

In case for the diversion of water from the plaintiff's mills, it appeared 
that certain mining adventurers had obtained a lease from the proprietors 
of a mine, lying near and benefited by a drain or sough constructed by them 
them (under what right did not appear, but presumed to be either under the 
custom of mining, or by licence from the owner of the soil), and that afterwards 
the father of the plaintiff had obtained a lease from the lord of the manor, 
also owner of the soil through which the sough flowed, on which he erected 
cotton-mills ; subsequently, another company of adventurers began to con- 
struct on a lower level another sough, which, under an agreement with the 
proprietors of the first sough, and of other mines drained by it, they pro- 
ceeded to extend, thereby reducing the quantity of water which would have 
passed along the first sough to the plaintiff's mills j it was held, that as the 
origin of the watercourse, as well as its continuance, were referable to the con- 
venience of the mine owners ; and that, from the nature of the case, it was of 
a temporary character, no inference could he made of any intention to 
grant the use of the water in perpetuity, and that no such right was there- 
fore acquired by the user, either by the presumption of a grant, or by force 
of the 2 & 3 Will. 4, c. 71 (a). 

B. having diverted water from the mill of A,, for which A . recovered 
damages, took a lease of the water from A. for ninety-nine years ; though 
A. suffer his mill to fall into decay, yet the owner of his land is entitled to 
the water as it formerly flowed, at the end of the term (b). 

An action for obstructing a watercourse is local in its nature (c), but a 
local description is unnecessary ( d ). 

The right to have a drain or passage for water through the* lands of 


throw the 'water back above, or to di- 
minish the quantity of water which is to 
descend below, must, in order to maintain 
his claim, either prove an actual grant 
or licence from the proprietors allected 
by his operations, or must prove an un- 
interrupted possession of 20 years, which 
term of 20 years is now adopted upon a 
principle of general convenience, as afford- 
ing conclusive presumption of a grant.” 
And he adds, “an action will lie at 
any time within 20 years, when injury 
happens' to arise in consequence of a new 
purpose of , the party to avail himself of 
his common right.” In a subsequent ac- 
tion, afterwards pending between the same 
parties, Mason v. Bill, in the Court of 
King’s Bench, after much discussion and 
consideration, the Chief J ustice pronounced 
a very learned and elaborate judgment, 
supporting the former decision. — Where 
the owner of a mill stream had kept an 
ancient opening into a ditch closed for 
above 20 years ; held, that the owner of 
the land adjoining the ditch could not jus- 
tify the reopening the communication; 
and that where the mill-owner, after having 


altered his wheel to one requiring a greater 
head of water, had subsequently discon- 
tinued it for 20 years, and resumed the use 
of his former wheel, he could not resume 
his right to the higher head of water. 
Drewett v. S heard, 7 C. & P. 465. Where 
the plaintiff enjoyed a watercourse above 
20 years ago, and about 22 years since 
some alteration was made in it, but about 
19 years ago it was restored to its an- 
cient course, held that the right was not 
destroyed by such interruption. Hall v. 
Swift, 4 Bing. N. C. 381. 

( z ) See tit. Prescription, p. 919. 

(a) Arkwright v. Gell, 6 M. & W. 203. 
Trespass, plea justifying a right to enter 
to remove hatches obstructing a water- 
course to the defendant’s mill, evidence of 
a former occupier of the mill having asked 
permission to use the water, is admissible, 
as of the exercise of a right by one and 
acquiescence by the other. Wakeman v. 
West, 8 C. & P. 105. 

(b) Davis v. Morgan , 4 B. & C. 8. 

(c) Mersey £ Irwell Navigation v. 
Douglas, 2 Bast, 497. 

(d) Ibid. 

4 L 2 
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another, may either be direct or presumptive. Direct evidence of such a 
right must be by means of a grant under seal, in the case of a freehold^); 
and as it seems also in the case of a chattel interest (/). 

There is no distinction between the obstruction of the ordinary course of 
water, which cannot be changed to the injury of another, and the extra- 
ordinary course for carrying off the superabundant quantity at particular 
seasons (g). 

An allegation that the plaintiff, by reason of his possession of a mill with 
the appurtenances, was entitled to the use of water running in a certain 
tunnel to the mill, is not supported by proof that the tunnel was made on 
the defendant’s land on an agreement, by the latter to convey the right, 
aud no conveyance having in fact been made, and the defendant’s assent 
having been refused ; for the plaintiff bad not the right by reason of posses- 
sion, but under a parol licence revocable in its nature, and in fact revoked (A). 

It has been laid down by authority, that every one of common right has 
a right of way for servants or horses, on the banks of a navigable river, for 
towirig barges ; and if the water of tin* river impairs the banks, then in the 
nearest part of the field next adjoining (i). 

It is no defence to an action by a reversioner, for an injury to the rever- 
sion, in not repairing a gutter for the conveyance of water through the 
plaintiff’s land to the defendant's mill, whereby the water oozed through 
the gutter, and carried away the soil of the close, that the defect in the 
gutter was occasioned by the plaintiff’s tenant (A). 

In an action for the disturbance of a ferry (Z), it is sufficient to prove 
possession and enjoyment, without producing documentary evidence, such 
as court rolls, where the ferry is within a manor, and has passed by surrender 
and admission (m). And it is unnecessary either to allege or prove the 
payment of any specific sum for passage-money (»), or to show that the 
plaintiff is owner of the soil on either side (o), provided he have the right 
of embarking and disembarking his passengers. And although the Crowu 
may for neglect of duty repeal the grant by scire facias or quo warranto , 
such neglect is no unswer to an action for disturbance of the ferry ( p ). 

In an action by a canal company for a nuisance in digging clay-pits, by 


(e) Hewlins v. Shippam , 5 B. &. C. 221 ; 
2 Roll. Ab. 62; Glib. 1.. E. 06, 6th edit. 
Bolton v. Bishop of Carlisle, 2 11. B. 
259; Shep, Touch. 231. Hum. set/ v. 
Jlowson, 1 Vent, 18. 25. Hoskins v. 
Robinson , 2 Vent. 12; 2 Saund. 327. 
Fmtiman v. Smith , 6 East, 154. 

(/) Ibid. 

(g) B. v. Trafford , 1 B. & Ad. 874. If 
several by several acts cause a joint de- 
struction to the public nuisauce all umy be 
joined in the same indictment. Il>. 

(/*) Fmtiman v. Smith , 4 East, 107. 
And see Hewlins v. Shippam, 6 B. & C. 
221 . 

(i) Young's Case , per Holt, C. J., 1 Ld. 
Hay in. 725. And see Cocker v. Cooper , 
4C.M.&R. 410. 

(b) Lord Egremont v. Pulman , 1 Moo. 
& Mai. C. 404. 

<Z) A ferry is a liberty by prescrip- 
tion, or the King’s grant, to have a boat 
for passage on a great stream, for the 
carriage ot horses and men, for reasonable 
toll. Tenues de la Ley, 338. There is no 


difference between a claim to an ancient 
ferry and other cases of prescription ; and 
though its commencement can only be by 
royal grant or licence from the Crown, the 
word ancient does not impose the necessity 
of producing such grant, but it is satisfied 
by proof of the ferry having existed for 
such a time as will raise the presumption 
of its being originally founded by right : 
and a variation in the toll will not afTect 
the franchise, nor will contradictory evi- 
dence of the usage, which is matter for 
the consideration of the jury. 2'rotter y 
Harris, 2 Y. & J. 285. 

(;a) Peter v. Kmxdall, 0B.&C. 703. 
Blissett v. Hart, Willes* Rep. 508. 

(w) Peter v. Kendall , 6 B. k C. 703. 

(o) lb. Saville, 11, pi. 29, contra. 

(p) 6 B. &C. 703. Where a grant has 
been made on condition, the non-user by 
the? grantees will preclude them availing 
themselves of the grant against the Crown, 
on un indictment for a nuisance. Attorney - 
general v. Richards, 3 Anstr. 753. Pain- 
ter v. Attorney-general, 1 Dow, 316. The 
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which the banks of the canal were injured, it is incumbent on the plaintiffs 
to show that the banks were at the time of the damage in such a state as 
the Act of Parliament requires ( q ). 

Although an adverse enjoyment for the space of twenty years is, as against 
a private individual, evidence of a grant by him, yet it is otherwise in the 
case of a public river navigable by all the King’s subjects ; no obstruction 
for twenty years will bar a public right (r). 

Ownership of the soil is jrrimd facie evidence of a right of fishery. 

Where a river is not navigable, the presumption is that the soil is the 
property of the owners on each side, to the middle of the river (/»). But in 
the case of a navigable Tiver, the presumption is that the soil is vested in 
the Crown ( t ). Yet, a subject may claim a prescriptive right to a several 
fishery in an arm of the sea even against the Crown (it). 


Crown had been in possession for 150 years, 
and therefore a presumption arose against 
the grant of the Crown. But an enjoy- 
ment for 60 years would be sufficient evi- 
dence of title in such case aguinst the 
Crown. 1 Dow, 316, per Lord Eldon. 
On an avowry for taking goods under a 
distress for port duties, it is not necessary 
to show that the port is in repair, the con- 
sideration being the obligation to repair for 
the benefit of the public. 1 Ld. Ruym. 385. 

(q) Stafford Canal Co. v. Hallen , 6 B. 
& C. 317; but see 11. v. Trafford , 1 B. & 
Ad. 874. 

(r) Vooght v. Winch, 2 B. & A. 662. 
Weld v. Hornby , 7 East, 105. Whether 

a river he navigable or not is of course a 
question of fact for the jury ( Vooght v. 
Winch, 2 B. & A. 062.) The flux or re- 
flux of the tide is evidence of a navigable 
river ( Miles v. 1 Rose, 5 Taunt. 705), but 
not conclusive. (Ibid.) It was held in 
that case that the cutting of rushes in the 
creek by strangers, and without interrup- 
tion, was a strong circumstance to si low 
that the river was public. The fact that 
pleuBure-boats were accustomed to sail up 
the creek was also relied upon by Gibbs, C. J. 

The public are not entitled of common 
right to tow on the banks of ancient navi- 
gable rivers (J Ball v. Herbert , 3 T. R. 
253); or to use the sea-shore for bathing ; 
or to cross the sea-shore on foot, or with 
machines for tbat purpose. Blundell v. 
Cat ter all, 5 B. & A. 268, Best, J. dissent . 

A public right of navigation may be ex- 
tinguished either by an Act of Parliament, 
a writ of ad quod damnum and inquisition, 
or under certain circumstances by commis- 
sioners of sewers, or by natural causes, 
such as the recess of the sea, accumulation 
of silt or mud. And where a public road, 
obstructing ^.channel once navigable, has 
existed for so long a time that the state of 
the channel when the road was made can- 
not be proved, it is to be presumed that 
the right of navigation was legally extin- 
guished. B. v. Montague, 4 B. Sc C. 598. 
The right of the public in a public navi- 
gable river extends to every part of the 
space between tlie banks ; and a graut by 
the Crown to erect a weir over part of 


it not then necessary to the navigation, 
must be taken to be subject to the neces- 
sities of the public when they may arise; 
the Crown had no common-law right to 
interfere wi tli the channels of public rivers 
before, nor has any since the passing of 
Magna Cliarta, or any other right than that 
of preserving the right and restraining 
nuisances in derogation of it ; the effect of 
the st. 25 Edw. 3, st. 4, c. 4, was impliedly 
to legalize all weirs which had been set up 
before the time of Edw. 1, and evidence 
is proper to show the antiquity of a dis- 
puted weir. Williams v. Wilcox, 3 Nev. 
& P. 606. 

00 Carter v. Mur cot, 4 Burr. 2162. 

(t) The Crown is not entitled to land 
recovered from the sea by gradual alluvion, 
but only to such as has become derelict. 
Upon inquisition a jury found that parti- 
cular land lmd formerly been covered by 
tlie sen, but had for many years been dere- 
lict; that the land had since been unoc- 
cupied, but that the herbage had been 
eaten by the cattle and sheep belonging to 
different tenants and occupiers of land 
situate within the sea marsh. Upon peti- 
tion by Lord Gwydir to traverse the in* 
quisition, on affidavit that the lands in 
question wore parcel of his manor, and 
that the tenants of the manor had for a 
long time enjoyed rights of common on the 
lands, tlie Vice 'Chancellor held that this 
was not only prima facie evidence of title, 
but a title not negatived by the finding of 
the jury. Ex parte Lord Gwydir , 4 
Aladd. 281. Where a grant of wreck was 
made by H. 2, and confirmed by II. 8, to 
tlie proprietor of land on tlie coast, who 
within forty years had constructed an em- 
bankment across a small bay to reclaim 
sea-mud, and had since exerted an exclu- 
sive right to the soil without opposition, it 
was lie!<), that from such usage, anterior 
usage might he presumed^ and that the 
usage coupled witli the terms of the grant, 
served to elucidate it, and to establish the 
right so asserted. Chad v. Tilled , 2 B. 
& B. 403. 

(u) Mayor of Orford v. Richardson, 
4 T. H. 439. The general rule is that the 
public have a right of fishing in a navi- 
4 l 3 
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The soil of the sea-shore belongs to the Crown, but it may be in a sub- 
ject (#). 

proof of the very act of fishing in the locus in quo , is evidence of the right, 
although it be not proved that fish were actually caught (y). 

It has been seen that a verdict for the defendant in a former action, for 
diverting water from his mill, is evidence, hut not conclusive, for the defen- 
dant in a second action ( z ). 

So a verdict for the plaintiff, in an action for obstructing his barges in a 
navigable river, is strong, but not conclusive, evidence, in an action for a 
similar obstruction («). 

As to the liability of one having frontage land to face against the sea, sec 


Call is on Sewers (/;). 

Where issue is joined on a traverse, that a stream of water has from time 
immemorial been accustomed to flow in a specified course, one who claims 
a right of water, which depends upon the prescription alleged, is it seems 
incompetent as a witness, upon the same principle that a commoner cannot 
l>y his evidence support a custom beneficial to himself; hut it is otherwise 
where a right, of water is claimed by prescription as appurtenant to a par- 
ticular messuage ( c ). 

Where the plaintiff’s father had given a parol licence to the defendants 
to erect certain weirs, and to lower the hank of a river, whereby less quan- 
tities of water ran down to the plaintiff’s mill, which proving injurious, the 
father had after a lapse of five years represented it to the defendants, and 
required them to restore the banks to the former level, which the latter 


gable river, where the tide flows and re- 
flows; and according to Lord Hale, “If 
any one will appropriate a privilege to him- 
self, the proof lictli on his side.” Lord 
Fitzwalter’s Case, 1 Mod. 1(15. A man 
may prescribe for a several fishery in a 
navigable river without showing a grant 
from the Crown ( Rogers v. Allen , 1 Camp. 
312) ; and a several fishery in a navigable 
river is divisible; it may be abandoned 
to the public as to the taking of floating 
fish, and preserved us to the dredging for 
oysters. Ibid. An user of the banks of 
a river by fishermen for more than twenty 
years, with evidence of their having levelled 
and improved the lundiug place, affords 
presumptive evidence of a grant to the 
lessees of the fishery in a public navigable 
river. Gray v. Bond, 2 1). & B. 607. 
Although both the fishery and landing place 
once belonged to the same person, ib. ; 
and although there was no evidence to show 
that the former owner, or those who claimed 
under liiin, knew that the shore had been 
so used. 

(x) See the judgment of Holroyd, J. in 
Blundell v. Catterall , 5 B. & A. 29. The 
shore is that which is contained between 
high and low water marks, at ordinary 
tides, that is to say, between the ordinary 
flux and reflux of the sea. Secus, by the 
civil law. Per Lord Hale, as cited by 
llolroyd, J. in Blundell v. Catterall , 5 
B. & A. 291. An appropriation by any 
subject of any part of the sea-shore, even 
below low-water, though it be but tempo- 
rary, and no nuisance, without the King’s 


grant or licence, is a purpresture and in- 
trusion on the King’s soil, which he may 
demolish or seize at his pleasure. Per Hale, 
C. B. See 5 B. & A. SOI. The above 
definition of the extent of the sea-shore is 
not very clear, the proper limit between 
the shore and the land, seems on principle 
to be the average limit of spring tides. 

( y ) Patrick v. Greenway, 1 Will. Saund. 
349, h. Hence it has been said that the 
very act of fishing is sufficient damage to 
support an action for disturbance of the 
plaintiff’s right (Ibid.) For wherever an 
act injures auotlier’s right, and would be 
evidence in favour of the wrong-doer, an 
action may be maintained for an invasion 
of the right, without proof of any specific 
injury. Ibid. And see Welle v. Watling , 
2 Bl. B. 1283; Hobson v. Todd, 4 T. R. 
71 ; and the above case of Patrick v. 
Grecmmy . Note, that in the last case 
the action was in trespass . 

(z) Vooght v. Winch, 2 B. & A. GG2 ; 
supra, 959 ; and Vol. I. tit. Judgment. 

(«) P. C. Miles v. Bose , 5 Taunt. 705. 

(5) Frontage i9 where the grounds of auy 
man do join with the brow or front thereof 
to the sea, or to great and rapid streams, 
and it seems that the frontages are bound 
to the repairs, Callis, 115, whether in pos- 
session or not. Payne v. Rogers, 2 H. B. 
349. And see Chawley v. Wimtanley , 
5 East, 266 ; Perreau v. Bevan, 5 B. & C. 
284. 

(c) Jebby.Povey, 2Esp.C.67U; sufjra. 
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however refused to do ; held, that such licence being only a relinquishment 
of the use of the quantities of water which he had formerly enjoyed, and 
not a transfer of any right or interest, and in consequence of which the 
defendants had incurred expense in doing the act to which the consent was 
given, it could not be retracted, and that no action was maintainable for the 
refusal to reinstate the premises, or for continuance of tlie works (r). In 
an action by the reversioner for not repairing a watercourse, it was held to 
be no defence that the injury was occasioned by the wrongful act of the 
defendant’s own tenant, for which the defendant might have maintained an 
action against him ( d ). 


WAY (c). 

In an action for an injury by obstructing the plaintiff’s enjoyment of a 
right of way, it is incumbent on him to prove (J *) the right of way 
claimed and 2dly, the obstruction. 

A right of way exists either by prescription or grant, or other agreement, 
or license, or from necessity (A). And the evidence is either direct, by proof 
of an existing grant (i), or presumptive. 


(c) Liggint v. Inge, 7 Bing. 082. 

(d) LSyremont v. Putman, 1 Mood. & 
M. 404. 

(e) Where by a local Act parties were 
empowered to lay roads across and along 
any roads mentioned in the Act, subject to 
the keeping in repair such roads for 20 
yards on each side of the railway, it was 
held, that it did not extend to cases where 
there were not 20 yards of road on each 
Bide, and (semblc) only to cases of crossing 
roads directly or in a slanting course, and not 
to'a continuous course, by the side of a public 
turnpike road,and that the supposed greater 
convenience to the public by the use of the 
railroad, upon payment of the authorized 
tolls, did not render it less an indictable 
nuisance in the case of an actual obstruction 
of the old turnpike road, supposing such 
railway legally made under the Act. R. v. 
Morris , 1 B. & Ad. 441. Qu. if upon the 
expiration of the Act it could have been 
legally continued? By a private Act of 
Parliament a water company is empowered 
to break up the soil and pavement of roads, 
highways, footways, common streets, lanes, 
alleys and public places. The word foot- 
way is explained by the context, and gives 
no authority to enter a private field of the 
plaintiff, over which there is a public foot- 
way. Scales v. Pickering , 4 Bing. 448. 

(f) That is hi case of a denial on the 
part of the defendant according to the new 
rules. See tit. Rules. 

(g) The onus of proof lies of course on 
the claimant. Jackson v. Hesketh , 2 Star- 
kie’s C. Cl 8. J Ballard v. Dyson., 1 Taunt. 
279. Jackson v. Stacy, Holt’s C. 456. In 
case for obstructing the plaintiff’s right of 
way, claimed under a lease of the premises 
from the defendant, held that it was for 
the jury to find the state of the premises 
at the time of granting the lease, and for 
the Court then to put a construction on the 
terms of the lease in respect of the way 


granted, and declarations ©f the parties 
before and after are inadmissible; where 
it is uncertain which of two ways is meant, 
parol evidence is admissible. Where the 
way granted lies over the land of third 
persons, and there is no other, the lessee 
is entitled to pass across the grantor’s land 
by the shortest way to the public highway, 
as a way of necessity ; and where it is a 
private way, the grantor is bound to make 
it. Osborn v. Wise, 7 C. & P. 7G1. 

(A) Infra, 1256. 

(i) A lease of a house and land adjoin- 
ing, with all ways, with the said premises, 
or any part thereof, used or enjoyed before, 
entitles the lessee to a right of way which 
a tenant, of the whole of the yard, before 
and at the time of the lease, used and en- 
joyed to every part of the yard. Kooystra 
v. Lucas, 5 B. & A. 830. 

If a man seised of Blackacre and White- 
acre, uses a way through Whiteacre to 
Blackacre, and * then afterwards grants 
Blackacre with all ways, See., the way 
through Whiteacre will pass to the lessee 
(Com. Dig. tit. Chcmin, D. 3). So if he 
be seised of two acres, to which a way is 
appurtenant, and grants one acre with all 
ways, &e. the way will be granted ( Clarke 
v. Cogge, Cro. Jac. 121, 122. 170 ; 6 Mod. 
3). So if a lessor having used convenient 
ways over adjoining land during his own 
occupation, demise premises with all ways 
appurtenant, unless it be shown in evidence 
that there was some, way appurtenant in 
alieno solo to satisfy the words of the grant, 
the ways shall puss although they be miscall- 
ed appurtenant, the easement having been 
destroyed by unity of possession. Morris 
t. Egginton, 3 Taunt. 24. But where 
one seised in fee of the adjoining closes A. 
and B., over the former of which a way 
had been immemorially used to the latter, 
devised B. with the appurtenances, it was 
held that the devisee could not claim the 
4 L 4 
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The nature of the presumptive evidence requisite to prove a right of way 
by prescription ( k ) or grant (l), over the lands of another, has already been 
considered. The general rule, it has been seen, is, that an uninterrupted 
enjoyment of such an easement for the space of twenty years, unanswered 
and unexplained, affords presumptive evidence of title (m); a presumption 
which may be repelled by evidence which accounts for the possession, 
without resorting to a title by grant or otherwise. 

Long user, even during the occupation of tenants, is a ground for presuming 
the knowledge and acquiescence of the owner (w). 

Where there is conflicting evidence as to enjoyment for twenty years, cir- 
cumstances being shown which are inconsistent with the existence of a deed, 
it is a question for the jury to decide whether in fact such a grant was ever 
made(o). 


right of way over A ., for the old way was 
extinguished by unity of possession, and 
no new way was created. Whalley v. 
Thomson, 311 & P. 371. 

A grant, of a free and convenient way for 
tlie purpose of carrying coals, gives u right 
to lay a framed waggon-way ( Senhouse v. 
Christian , 1 T. It. .000). But a grant of 
a way from A. to B. in, through, and atony 
a particular way, does not justify the 
grantee in making a transverse road. 
(I hid.) A right to repair is incident to a 
grunt of a way. 1 Sound. 323. Gerrard 
v. Cooke, 2 JV. R. 100. 

Where n private Act of Parliament for 
inclosing the waste lands of a manor re- 
served to the lord all mines, together with 
nil convenient and necessary ways then 
already made, or thereafter to he made, 
with liberty of making waggon-ways at 
his free will and pleasure, and to do such 
other nets as might he necessary for the 
full and complete enjoyment thereof, in as 
full, ample and beneficial a manner as if 
that Act had not been made, in an action 
of trespass agaiust an assignee of the lord, 
for making a way, it waB held, that the 
question for the jury was not whether the 
road hud been made in the direction 
and iu the manner least injurious to the 
owner of au allotment, or in that direc- 
tion or by that mode which a strict 
necessity would have pointed out; but 
whether the direction chosen has been such 
as a person of reasonable and ordinary 
skill and experience would have selected 
beforehand, and whether the mode adopted 
has been such as a prudent and rational 
person would have adopted if he had been 
making a road over his own land, and not 
over the land of another. A bson v. Fenton , 
1 B. & C. 103. A lease of premises de- 
scribes them as abutting on an intended 
way, thirty feet wide, not then set out, the 
soil of which was the property of the lessor; 
the lessee grants au under-lease, describing 
the premises as abutting on an intended 
way, without specifying the breadth ; the 
sub-lessee is entitled to a convenient way 
only. Hording v. Wilson, 2 B. & C. 96. 
A. granted to B. land of unequal breadth, 
described as abutting on a road on his own 


soil. It abutted on the broadest part of the 
road, hut in the narrowest part of it a nar- 
row strip of the grantor’s land intervened 
between the road and the premises granted ; 
and it was held that the grantor, and those 
claiming under him, were concluded from 
preventing the grantee from coming out 
into the road over this slip of land. Roberts 
v. Kar, 1 Taunt. 493. In Barldw v. 
Rhodes, 1 C. & M. 449, Bayley, J. held that 
the ruse of Morris v. Egginton depended 
wholly on the principle of necessity. And 
see Plant v. James, 5 B. & Ad. 791. The 
latter case went on the principle that the 
grantee of the soil could not be grantee of 
a way over port of the land granted. It 
seems that a map indorsed on the par- 
ticulars of sale, is not evidence, after a con- 
veyance of land sold by deed, to show that 
the road was intended to pass under the 
terms of all ways appurtenant, the way 
not being appurtenant in the strict legal 
sense of the term. Barlow v. Rhodes, 
1 C. & M. 449. 

(A) Supra, tit. Prescription. A ver- 
dict finding a prescriptive right of way may 
he supported, although the close to which 
it is claimed was within thirty years parcel 
of a common enclosed by Act of Parliament; 
for the lord might have had such a way for 
himself and his tenants. Codling v. John- 
son, 9 B. & C. 933. 

(l) Supra, 326. A right claimed by 
reason of the possession of a close, from 
that close along a watercourse to a navi- 
gable river, is not supported by evidence 
of the user of a way by the occupier of an 
inn and yard, held os one entire subject, from 
which yard the plaintiff’s close had recently 
been taken off. Bower v. Hill , 2 Scott, 
335. And qu. whether the right as alleged 
for plaintiff and his servants to pass and 
repass in boats, &c. is supported by evi- 
dence of goods brought along the water- 
course, but not in boats belonging to the 
occupier, or navigated by his servants? 

(m) Supra, 526; Campbell v. Wilson, 
3 East, 294. Supra, 913, note (s). 

(n) Davies v. Stephens, 7 C. & P. 370. 

(o) JLivett v. Wilson, 3 Bing. 115; 
where the usage had during the twenty 
years been interrupted. 
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The effect of enjoyment as evidence of title is now subject to the impor- 
tant alterations made on this branch of the law by the stat. 2 & 8 W. 4* 
c.71 (p). 

Where the right is claimed ex necessitate , it is of course essential to prove 
the particular facts and circumstances which in point of law support such 
a right, as that the claimant purchased land to which there is no access but 
over the land of the vendor, for then the law implies a grant of a right of 
way ex necessitate (q). 

So also, where one having three closes sells the two extremes, a road to 
the middle one is reserved by operation of law (r). 

If a man having a right of way over the close it., for the occupation of 
his close 2L, purchase an adjoining close C., he cannot use the way for the 
occupation of the latter close (s). 

Evidence of the user of a road tends only to proof of a right commen- 
surate with the usage (<). 

A right to use the way for carts and horses only, will not justify the use 
of the way as a drift road for cattle (w), although proof of usage of the way 
for carts and horses may, coupled with circumstances, afford evidence of a 
drift- way (x). 

So a right of way for agricultural purposes will not justify the party in 
using it for a lime quarry newly opened (y). 

The grantee of a private way over the lands of another may maintain an 
action on the case for obstructing the way, although the public have used it 
for the last thirteen years ( z ). 

In trespass quare clausum fregit , on issue taken on a right of way in the 
occupiers of a close enjoyed for twenty years, for horses, carts, waggons, 
and carriages (under the stat. 2 & 3 W. 4, c. 71), the plaintiff may, without 
a new assignment, show that the right was limited to the use of the way 


(p) Sec tit. Prescription, 919. In 
support of a plea of right of way, under 
the stat. 2 & 3 Will. 4, c. 71, s. 2, evidence 
of a U9cr more than forty years back is ad- 
missible. Lawson v. Langley , 4 Ad. & £11. 
890. 

(q) How ton v. Frearson , 8 T. R. CO. 
Even although the vendor was hut a trustee. 
Ib.; aud see Roberts v. Kar, 1 Taunt. 
495. 

(r) Per cur. Clarke v. Cogge, Cro. J. 
270; 2 Roll. Ab. pi. 60, pi. 1 7. Hoioton v. 
Frearson , 8 T. R. 50. A person having a 
private way cannot justify going over the 
land adjoining. Taylor v. Whitehead , 
Doug. 744. Bullard v. Harrison , 4 M. 
& S. 387. 

A way of necessity exists after an unity 
of possession, which would otherwise have 
extinguished the way, and a subsequent 
severance. Buckby v. Coles , 5 Taunt. 311. 
Wli^re the right is pleaded ex necessitate, 
the circumstances ought to be pleaded. 
Pomfret v. Ricroft , I Saund. 323 (o). 
Rut such a way is limited by the necessity 
which created U. W here, at a subsequent 
period, a party formerly entitled to a way 
of necessity, could approach the place to 
which it led by as direct a course over his 
own land, it was held that the way by rea- 
son of necessity ceased. Holmes v. Goring, 


9 Moore, 160; 2 Bing. 76. Where there 
is a private road through a farm, a parson 
may use it for carrying away his tithe, 
though there is a public road equally con- 
venient. Cole v. Selby , 6 Esp. C. 303. 

(s) Laughton v. Wards, Lutw. 111. If 
a person has a way through a close in a 
particular direction, and he afterwards 
purchase other closes adjoining, he cannot 
extend the way to those closes; 1 Roll. 
391 ; 1 Mod. 100. 

{t) See Ballard v. Dyson, 1 Taunt. 279. 
Laughton v. Wards, Lutw. Ill ; and see 
R . v. Lyon, 1 R. & M. 151. The user of 
a road with horses, carts and carriages, 
for certain purposes, does not prove a 
right for all purposes ; but the extent of 
the right is a question for the jury under 
all the circumstances. Cowling v. Hig- 
ginson , 4 M. & W. 245. 

( u ) 1 Taunt. 279. 

(a) Ballard v. Dyson , 1 Taunt. 279. 

(y) Jackson v. Stacey , Holt’s C. 455; 

cor. Wood, B. So a right of way to a 
particular close, will not enable a party to 
nse it for the occupation of another newly 
purchased close. Laughton v. Wards, 
Lutw. 111. And see Howell v. Kina . 
1 Mod. 190; 1 Roll. 881. Cmclina y. 
Higginton, 4 M. & W. 246. ■ 

(z) Alien V. Ormond, 8 Bast, 4. 


Proof of 
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Proof of ^>r certain purpose* only (a). In ail such cases the extent of the right is 
title. for the consideration of the jury (If). 

But no action will lie against the inhabitants of a parish or county in 
reRpect of an injury sustained from the non-repair of a road or bridge (c). 
Variance. As in pleading a right of private way, the nature of the way ( d ), and also 
the termini ( e ), must be described : a variance in these respects, on issue 
taken on the right, will be fatal (f). 

An allegation that a cottage, to which a right of way is claimed as appur- 
tenant, is in the possession and occupation of the plaintiff, is satisfied by 
evidence that one part is occupied by his servant, although he receives less 
wages on account of his occupation, and although other part is let to a 
tenant (g). 

So an averment, that the defendant being seised of a copyhold, used the 
way, includes an using of the way as landlord, and in order to assert his 
right in that character, although the copyhold was in the occupation of a 
tenant ; for it comprehends all purposes for which a landlord seised of the 
tenement may lawfully use the way, to view waste, demand rent, or to 
remove an obstruction (A). 

Where issue is taken on a prescriptive right, claimed as appurtenant to 
an ancient messuage, the defendant is not bound to prove his occupation of 
the messunge, but is entitled to a verdict, on proof of the prescription as 
claimed, although the messuage is in the occupation of a tenant, and al- 
though the defendant is the occupier of a new house, and has used the road 
for the purposes of such occupation (i) ; for by traversing the prescription, 
the seisin of the defendant, as alleged, is admitted, and the right only is put 
in issue ( ft ). 

If the plaintiff intended to deny the seisin, he ought to have traversed it ; 
if he meant to insist that the occupation was in another, he ought to have 
replied the fact, admitting the seisin (/) ; if he intended to contest the right 


(a) Cowling v. Iligginson , 4 M. & W. 
245. 

(ft) Ibid. 

(<?) Russel v. Men of Devon , 2 T. R. 
607. Where a Bock Company was au- 
thorised by an Act of Parliament to make 
a swing-bridge across a public highway, 
by the opening of which the public were 
delayed, it was held that a party seeking 
damages for such delay must show that it 
was unnecessary ; and that if the company 
had done all that was reasonable, availing 
themselves of such means as they ought, 
they were not liable. Wiggins v. Bod- 
ding ton, 3 C. & P. 544. 

(d) Allan v. Brownsall, Yel. 163. For 
being granted for particular purposes the 
justification must show that they were used 
for those purposes. Per Wilson, J. in 
Rouse v. Bardin , 1 H. B. 351. Sccus, in 
case of a public way. Browne v. Aspin - 
wall , 3 T. R. 265. A plea of a highway 
for all the King’s subjects, &c. to pass,&c. 
at pleasure, paying a certain toll, is not 
inconsistent or contradictory. Sutcliffe v. 
Greenwood !, 8 Price, 535. And see Bolt 
v. Stennett . 8 T. R. 606 ; 2 Will. Saund. 
158, note (4). Where in an indictment 
the way was stated to he u for all the liege 
subjects, &c., with their horses, coaches, 


carts and carriages;” and it appeared that 
some carts loaded in a particular manner 
could not pass, it was held to he no va- 
riance. R. v. Lyon % B. & M. 151. A plea 
of a public footway over plaintiff’s close, 
has been held to he supported by evidence 
teuding to establish a carriage-way, and 
the existence of a gate across is not incon- 
sistent with the reservation of keeping it 
to prevent cattle straying. Davies v. Ste- 
phens, 7 C. & P. 570. 

(e) Rouse v. Bardin, 1 H. B. 351 ; 
2 Leon. 10; 10 Hob. 190. Secus, in the 
case of a public highway, 1 H. B. 351. 

(/) Supra , 521 ; and see Append. 1258. 
In pleading a prescriptive right of way, it 
is not necessary to describe all the closes 
intervening between the two termini . 
Simpson v. Lewthwaite, 3 B.& Ad. 226. 

(g) Bertie v. Beaumont , 16 East, 33. 
See R. v. Stock, 2 Taunt. 339. 

(ft) Proud v. Hollis , 1 B. & C. 8. 

(i) Stott v. Stott, 16 East, 343. 

(ft) Ibid. 

(1) The Court held in the same case, on 
motion in arrest of judgment, that the alle- 
gation of seisin, primA facie implied occu- 
pation, unless the contrary were shown in 
pleading. 
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of the defendant to use the road as a way to the new house, he ought to have Variance, 
admitted the claim, and pleaded that the trespass complained of was com- 
mitted extra viam (m). 

Where it appeared that both of two defendants were present at the time 
of opening a communication (complained of), and claiming to do so as of 
right, and one of them afterwards committed an act of diversion, it was 
held to be a question for the jury, whether the other did not concur, 
although he was not present (w). 

Unity of possession of the land to which the way is claimed as appur- Defence, 
tenant, with the land over which the way lies, extinguishes the way ; for it 
is an answer to the prescription, and the way is against common rigid. ( 0 ). 

The cutting down of trees by the side of a way, is evidence to prove a right 
of soil in the way ( p). 

By the rules of Hilary Term, 4 W. 4, in an action on the case for obstruct- 
ing a right of way, the plea of the general issue will operate as a denial of 
the obstruction oidy, and not of the plaintiff's right of way. 

Trespass qu. cl. fretj., plea, a right of way, replication that the defendant 
used the way under the plaintiff’s leave and licence, the plaintiff is bound 
to show a licence co-extensive with the right claimed by the plea, and ad- 
mitted by the replication ; the replication is not sustained by evidence of a 
limited one (^). 

As to evidence of a public highway, see tit. Highway (r). 

A surveyor is not justified in removing a fence in front of a house to widen 
a road (not more than twenty-four feet in breadth) which is not on the 
highway («). 


( m ) 10 East, 343. 

(n) Drewett v. Sheard , 7 C. & P. 465. 

( 0 ) l Roll. Ab. 935; 3 T. R. 157; 

5 East, 295. Wlialley v. Thomson , 1 B. & 
P. 371. Buckhy v. Coles , 5 Taunt. 311. 
Claim of prescriptive right of way from tlie 
close A. over the defendant’s close 2). unto 
the village of Annesley ; it appeared in evi- 
dence that the way claimed was from A. 
over the defendant’s close B., and from 
thence over tlie defendant’s close C., and 
from thence over the close D., and from 
Uicncc into Annesley ; and that the owner 
of the close A. had about eighteen years, 
being also owner of the close 2>., conveyed 
it to a stranger in fee, without reserving 
any right of way ; and it was held that the 
right of way over D. was thereby extin- 
guished, and consequently that an action 
did not lie against the defendant for ob- 
structing the plaintiff’s passage by putting 
up a gate on one of his own closes. Wright 
v. Battray , 1 East, 377. 

In Sloman v. West, Palm. 387 ; 1 Roll. R. 
397, Doderidge, J. said, that if a man had 
a right of way from his house to church, 
and the close next his house over which 
the way leads is his own, lie cannot pre- 
scribe for a right of vr ay from Ids house to 
the church, because he cannot prescribe for 
a right of way over his own land. Ley, 
C. J. and Chamberluyne, J. differed from 
him; but Lord Kenyon, in Wright v. 
Battray , approved of Mr. J. Doderidge’s 
opinion, saying that he was a whole host in 
himself. 


In Jackson v. Shillito , Trin. 32 Geo. 3, 
K.B. cited in Wright v. Battray, 1 East, 
377, the defendant in trespass quare clau- 
sum fregit, prescribed for an occupation- 
way from his own close, into, through and 
over the locus in quo to and unto a certain 
highway, &c. and it appeared that one of 
the several intervening closes was in the 
possession of the defendant himself; it was 
held by the Court of C. B. (contrary to the 
opinion of Lord Kenyon at the trial), that 
it was sufficient. But there (per Lord 
Kenyon, I East, 381) the defendant had in 
fact a right to go the whole line of road ; 
whereas in Wright ?. Battray , he had no 
right to go part of the road claimed. And 
in Wright v. Battray Lord Kenyon seems 
to have been of opinion that it would have 
been sufficient if the plaintiff had merely 
claimed a right of way over the defendant’s 
close towards Annesley. See Append. 
Vol. H. 916. 

See further as to extinguishment of a 
way, B . v. Tippet , 3 B. & A. 193 ; supra , 
tit. Prescription. 

(p) Doe v. Pearsay , 7 B. Sc C. 304; and 
see above, tit. Trespass. 

(q) Colchester v. Bobcrts, 4 M. & W. 
769. 

(r) Where the public had used an un- 
paved and unfinished street for four or five 
years, it was held that the jury were war- 
ranted in presuming a dedication to the 
public. Jarvis v. Dean , 3 Bing. 447. 

(*) Lowen v. Kaye, 4 B. & C. 3 ; under 
the stat. 13 Geo. 3, c. 78, as. 0 &04. 
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Toll cannot bo claimed for passage along a public highway or canal, unless 
the right to demand it be given in clear and unambiguous terms (t). 

The defendant may 6how that the plaintiff has abandoned the right of 
way, by acquiescing in an obstruction for the space of twenty years (tt). 


WEIGHTS AND MEASURES. 
See 4 & 5 W. 4, c. 49; 6 & 6 W. 4, c. 68. 


WILLS (*). 

As the important alterations on the law of devises and bequests do not 
supersede the existing law, in respect of such as have been made before 
1st January 1838, it lms been deemed advisable to treat, in the first place, 
of the law aB it stood before the statute, and then to notice the alterations 
which have been made. 

By the enactment of the Statute of Frauds, 29 C. 2, c. 3, s. 6, all devises 
and bequests of any lands or tenements, devisable either by the Statute of 
Wills (y), or by force of the custom of Kent, or the custom of any borough, 
or any other particular custom, shall be in writing, and signed by the party 
so devising the same, or by some other person iu his presence, and by his 
express direction, and shall be attested and subscribed in the presence of the 
said devisor, by three or four credible witnesses ; or else they shall be utterly 
void, and of none effect. 

In order, therefore, to prove a devise of lands according to the forms pre- 
scribed by the statute, it is necessary in the first place to produce the will 
itself, or to prove its former existence and destruction, or that it is withheld 
by the adversary after notice to produce it, according to the ordinary course 
of proving a written document ( z ). 


( t ) Where a canal is made pursuant to 
Act of Parliament, the right of the pro- 
prietors to toll is derived entirely from the 
Act, and is to be considered as if there 
was a bargain between them and the pub- 
lic, the terms of which are expressed by the 
statute; and the rule of construction is, 
that any ambiguity in the terms of the 
contract must operate against the company 
of the adventurers, and iu favour of the 
public. The proprietors therefore can 
claim nothing which is not clearly given 
to them by the Act. The Proprietors of 
of the Stourbridge Canal v. Wheeley and 
others, 2 B. & Ad. 792. By a turnpike 
Act a certain toll was to be taken at every 
turnpike on the road from W. to 0., for 
four horses drawing any carriage, &c.; 
a subsequent section provided that no per- 
son should pay toll more than once in the 
same day for passing and repassing with 
the same horses or carriages through any 
of the turnpikes, but that every person, 
after having paid toll once, and producing 
a ticket, should pass with the same horses 
and carriages toll-free during each day. 
Held, that a second toll was payable for 
passing on the same day two toll-gates on 
the road, with the same carriage, but drawn 
by different horses; for that the clause 
imposing the toll was clear, and the ex- 


empting clause either meant that the 
horses should be the same, or was too am- 
biguous to control the previous enactment. 
Hopkins v. Thorogood , 2 B. & Ad. 916. 
See above, 85. 

(m) Bower v. Hill , 1 Bing. N. C. 553. 
But where the plaintiff hud a right to pass 
along a drain to a river, it was held that 
the circumstance of the drain having been 
in one part impassable for the space of six- 
teen years, afforded no defence to the erec- 
tion of a permanent obstruction lower down 
in the drain, in the defendant's land. 

( x ) As to proof of a will of personalty, 
vide supra, tit. Executor ; for proof of a 
will of copyhold, vide supra, tit. Copy- 
hold. Where a feme covert and her hus- 
band surrender to the use of her will, she 
must be examined separately. Driver v. 
Thomson , 4 Taunt. 295 ; and no special 
custom to that effect is necessary. Doe v. 
Clifford * York Sum. Ass. 1821, cor. Bay- 
ley, J. She ought to be examined before 
the steward of the Court. 4 Taunt 294. 
Brisk v. Divers, Cro. Eliz. 717. But an 
examination before two tenants of the 
manor is good by custom. Ibid. 

(y) 32 Hen. 8, c. 1, explained by Btat 
34 Hen. 8, c. 5. 

(z) Supra, Vol. I. tit. Private En- 
tries. 
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When the will has been lost, the probate of the will in the Spiritual Court 
is not admissible, even as secondary evidence of the contents (a), without 
proof aliunde that it is a true copy. For the Spiritual Court has no authority 
to authenticate a will of lands, and the seal of the Court does not prove it 
to be a true copy, except so far as relates to personal property ( b ) ; it must 
be proved by one at least of the attesting witnesses (c), if any he living, that 
the will was signed by the devisor, or by some one in his presence, and by 
his express directions. 

It has been doubted whether it be sufficient that the testator should seal 
the will (d). But according to the later authorities, mere sealing without 
writing is insufficient ; for the evidence arising from the hand-writing affords 
greater security and certainty than that arising from sealing (e). 

As evidence of the actual hand-writing of the party affords a more effectual 
guard against fraud than the mere impression of a seal, the identity of which 
may be in itself doubtful (/*), or which, if the identity be proved, may have 
been made by another without authority, it is impossible to suppose that the 
Legislature did not mean to require an actual signature. 

It is sufficient if the testator sign his name at the beginning or side of a 
will, for the statute does not require him to subscribe it(</), as where he 
writes the will himself, beginning, I, A. B. (/*). But where the will con- 
sisted of several sheets, and the testator signed two of them, but from weak- 
ness could not sign the rest, the Court of King’s Bench was of opinion that 
the will was incomplete (£). 

But where the will, which was written on three sides of a sheet of paper, 
concluded by stating that the testator had signed his name to the first two 
sides, and had put his hand and seal to the last, and in fact he had put his 
name and seal to the last, but had omitted to sign the other sides, it was 
held that the will was good, the signing the lust sheet showed that the 
former intention had been abandoned (A). 

It was held to be unnecessary, even where the testator was blind, that the 
will should be read over in the presence of the attesting witnesses (/). But 
it was then said, that stronger evidence would be required in the case of a 


(a) 1 Lord Raym. 731, 2; Skinn. 174; 
supra, Xo 1.1. Neither is an exemplifica- 
tion under the great seal evidence of a 
will. Comb. 46. 

(ft) B. N. P. 246. But in an anonymous 
case, R. T. Holt, 208, where a defendant 
in replevin avowed for a rent-charge, but 
could not produce the will under which he 
claimed, and which belonged to the devisee 
in fee, the Ordinary’s register of the will, 
and proof of former payments, were held 
to be sufficient evidence against the de- 

T) Infra, 1264. 

(d) See Lemayne v. Stanley, 3 Lev. 1. 
By three of the Judges a sealing was held 
to be sufficient; so by Lord Raymond, at 
Nisi Prius. Wameford v. Wamqford, 
2 Str. 764. And see Lord Holt’s dictum, 
Jjee v. Libb, 1 Show. 68 ; and Gryle v. 
Gryle, 2 Atk. 70; Bac. Ab. tit. Wills, 
D. 2. 

(e) Lord Hardwicke, in Grayson v. 
Atkinson , 2 Ves. 459, observed, “ The 
statute, by requiring the will to be signed, 


undoubtedly required some evidence to 
arise from the hand-writing. Then how 
can it be said that putting a seal to it 
would be a sufficient signing ? For any one 
may put a seal; no particular evidence 
arises from sealing. Common seals are 
alike; no certainty or guard arises from 
them.” And see Smith v. Evans , 1 Wils. 
313. Ellis v. Smith, 1 Ves. jun. 11 ; 17 
Ves. 458; 18 Ves. 175. 

In Lemayne v. Stanley, 3 Lev. 1, it was 
held that it was not necessary to write, for 
some cannot write, and their mark is then 
sufficient signing ; others have their name 
on a stamp, and that is good enough. 

(/) See Grayson v. Atkinson, 2 Ves. 
459 ; 17 Ves. 458; 18 Ves. 175. 

(g) Hilton v. King, 3 Lev. 86 ; 9 Ves. 
248. Townsend v. Pearce , Via. Ab. tit. 
Devise, R. 4, pi. 3, p. 142 ; 1 P. W. 343. 

(ft) Lemayne v. Stanley , 3 Lev. 1 ; 3 
Mod. 219. 

(i) Bight d. Cator v. Price, Doug. 241. 
(ft) Winsor v. Pratt, 2 B. & B. 650. 

(0 Longchamp v. Fish, 2 N. R. 415. 
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blind man than the mere attestation of signature, which stronger evidence 
had been supplied by the circumstances of that case (m). 

That it was attested and subscribed , &c. —Although proof be essential that 
the will was attested by the witnesses in the presence of the testator, it is 
not necessary that such attestation should be stated on the face of the 
will (w). The attestation of an illiterate witness, by making his mark, is a 
sufficient subscription (o). 

And although the witnesses must attest and subscribe the will in the 
presence of the devisor, it is not necessary that they should do so in the 
presence of each other Qw); neither is it necessary that the witnesses should 
sec the devisor sign the will, provided lie acknowledged his signature in 
their presence (q). Where the devisor, having executed his will in the 
presence of two witnesses, afterwards showed it to a third, and showed him 
his name, and told him it was his hand-writing, and desired him to witness 
it, which he did, it was held that the will was well executed (r). 

In the case of Peate v. Ougly (a), the testator wrote the will himself, and 
signed his name, and put a seal at the bottom, and added, in his own hand- 
writing, “signed, sealed and published as my last will and testament, in 

the presence of .” Two of the witnesses were dead, and the third 

swore, that about twenty-eight years before, being servant to the testator, 
lie and the other witnesses were called up in the night and ordered into the 
testator’s chamber, who produced a paper folded up, and directed him and 
the others to set their hands to it as witnesses, which they did, in his 
presence; but the witnesses did not see any of the writing, nor did the 
testator say it was his will, or what it was, but he believed this to be the 
paper, because he never witnessed any other paper for the testator; and 
added, that though the testator did not set his name or seal to the will in 
their presence, yet he had often seen him write, and believed the whole will 
and codicil to be of his hand-writing. Lord Chief Justice Trevor thought 
the evidence sufficient for the jury to find the will well executed, and they 
found accordingly. 


(m) The terms of the will had been dic- 
tated by the testator to Davis (who was 
afterwards one of the attesting witnesses), 
and was made in favour of a step-daughter, 
who lived with the testator, to the disin- 
herison of his son. After the will had been 
written, it was read over, by the desire of 
the testator, in the presence of the step- 
daughter and several other persons present. 
A copy was made, and two months after, 
the testator made an alteration in It, and 
perfectly understood what he was doing. 

(») Croft d. Dolby v. Paw let , Yin. Ab. 
tit. Devise, N. 0 ; Bac. Ab. tit. Wills, D. 2. 
Pricey. Smith, Willes, R. 1 ; 4 Taunt. 217. 
And per Ld. Eldon, Rancliffc v. Parkyns , 
G Dow, 202. 

(o) Hanitm v. Hanison , 8 Ves. jun. 
185; Addy v. Orix , Ibid. 504. 

(p) Smith v. Codron, cited 2 Ves. 455; 
Grayson v. Atkinson, 2 Ves. 454; Jones 
v. Lake, cited 2 Atk. 177. See Stone* 
house v. Evelyn, 8 P. Wms. 253. West- 
broke v. Kennedy, 1 Ves. & B. 862. Ellis 
v. Smith , 1 Ves. jun. 11. 

(tf) Smith v. Codron , cited 2 Ves. 455. 


Stonehouse $• Ux. v. Evelyn , 3 P. Wms. 
253. Grayson v. Atkinson , 2 Ves. 454 ; 
Bac. Ab. tit. Wills, D. 2; 3 Mod. 218; 
1 Show. 8, 69. It is not necessary that 
the witnesses should know the contents of 
the will, or that they should see the tes- 
tator sign it. White v. Trustees of 
British Museum, 0 Bing. 310. See Ellis 
v. Smith, 1 Ves. jun. 11. Two of the at- 
testing witnesses did not see the testator’s 
signature, and only one knew what the 
paper wus ; held nevertheless to he a suf- 
ficient attestation. Wright v. Wright, 7 
Bing. 457. Where, upon the facts stated 
in the special verdict, it appeared that the 
attesting witnesses signed the will in the 
testator’s presence, but two of them with- 
out knowing the nature of the instrument, 
and neither of them saw the testator sign ; 
held nevertheless that it was sufficiently 
attested within the statute. White v. 
British Museum Trustees , Sec., 6 Bing. 
310. 

(r) Ibid. 

(#) Coxnyns, 197. 
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According to this case, it is not necessary either that the testator should 
acknowledge his signature in the presence of subscribing witnesses, or even 
that direct proof should be given that the testator’s signature existed upon 
the will at the time of attestation, although in that case, the whole being 
in the hand-writing of the devisor, it was probable that the whole was 
written previous to the attestation. But it is to be observed, that where a 
testator, having signed in the presence of two witnesses, and afterwards in 
the presence of a third, said, This is my will, but did not put bis seal, or 
acknowledge the hand-writing, Lord Hardwicke inclined to the opinion that 
the execution was imperfect. Yet in this case it was clear that the attes- 
tation of all the witnesses was subsequent to the signature by the devisor ; 
whereas in the case of Peate v. Ougly it was possible that part might have 
been added after the attestation (£). 

The execution of a codicil referring to a will is sufficient ( u ). 

In the presence of the Testator . — It is not necessary that the testator should 
actually see the witnesses sign the will ; it is sufficient to show that he was so 
situated that lie might have seen them do so ( x ). Where the testator desired 
the witnesses to go into another room, seven yards distant, to attest his will, 
and there w as a window broken through which he might see them, the attes- 
tation was held to be sufficient (y). So where the testator is sick, or in bed, 
with his curtain draw r n (z). So where the testatrix could see the witnesses 
through the window of her carriage, and of the attorney’s office (a). 

It is otherwise if the testator was so situated that he could not have seen 
the witnesses attest the will; as where they go down stairs into another room 
out of the testator’s presence, and attest the will there (h). 

Where the attesting witnesses retired from the room where the testator 
had signed, and subscribed their names in an adjoining room, and the jury 
found that from one part of the testator’s room a person by inclining him- 
self forward with his head out of the door, might have seen the witnesses, 
but that the testator was not in such a situation in the room that he might 
by so inclining his head have seen them, it was held that the will was not 
duly attested ( c ). So if the testator was in a state of insensibility at the 
time (<f). 

Where all the witnesses were dead, and the attestation stated that the 
will had been signed by the testator in the presence of the witnesses, with- 
out stating that they had subscribed the will in his presence, it was held that 
it might still be left to the jury to presume that fact(e). 

It is of course essential that the formalities of the statute should apply to 
the same instrument. If different instruments be written on the same paper, 
and it appear to be the intention of the testator that all should constitute 


(t) See Stonehouse v. Evelyn , 3 P. 
Wins. 253 ; where the reporter says, that 
on mentioning the case of Peate v. Ougly 
to Mr. Justice Fortescue Aland, he said 
that it was sufficient if one of the tliree 
witnesses swore that the testator acknow- 
ledged the signature to be his hand ; and 
hence Mr. Powdll concludes it to he a 
necessary inference that such an acknow- 
ledgment at least is necessary to support 
the attestation. Powell’s L. D. 80. 

( u ) Uttwrton v. Robins, 1 A. & E. 423. 
(a?) See Doe v. Manifold, 1 M. & S. 

294. Toddy, Earl of Winehelsea , 1 Mai. 
6c M. C. 12; I Salk. 688; Carth. 881. 


(y) Shires v. Glasscock , 1 Salk. 668. 
See also the case of Sir G, Sheers, cited 
Carth. 81. 

(z) Bac. Ab. tit. Wills, D. l. 

(a) Casson v. Dale , 1 Bro. Ch. H. 99. 
Davy v. Smith , 3 Salk. 395. 

(b) Broderick v. Broderick, 1 P. Wins. 
239. 

(c) Doe d. Wright v. Manifold, 1 M. 
& S. 294. See further, Eccleston v. Speke, 
Carth. 79; Comb. 156; 1 Sho. 89; Holt, 
222. Machell v. Temple, 2 Sho. 288; 
Longford v. Eyre , 1 P. Wms. 740. 

(d) Cater v. Price, Doug. 241. 

(e) Crqft v. Pawlett, 2 Str. 1109. 
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one instrument, the execution of the last will may be considered as an 
execution of the whole (f), even although the testator term the prior instru- 
ment a will, and the latter a codicil (g). And whether the subscription 
belonged to both instruments would be a question of fact for the jury, under 
all the circumstances (A). 

The testator wrote a will of lands, dated M ay 2, 1752, and signed it, but 
it was not sealed or attested ; and afterwards wrote upon the same sheet of 
paper a memorandum, dated January 5, 1754, wherein, after disposing of 
some personalty, he added, “ This is- not to dissamml any of the f 'owner part 
made by me 2d of 31 ay 1752, except.,” &c. and subscribed the latter memo- 
randum, and published the whole in the presence of three witnesses; the 
Court held that this was a good attestation of the whole (t). 

If the will he written at one lime on separate pieces of paper, and signed 
by the testator, and all are produced at the time of execution, it is sufficient 
if the last sheet be attested by the witnesses (/;) ; hut if the last sheet only 
be attested, and none of the witnesses ever saw the first., it is insufficient (l ) ; 
hut it may he presumed from circumstances that the whole were presei$. 
Where a testator made his will on two sheets of paper, and signed each, and 
also wrote a codicil on a single sheet, and showed the whole of the will and 
codicil to one witness, who attested both in his presence, and two other 
witnesses immediately afterwards came into the same room and attested the 
last sheet of the will and the codicil, hut never saw the first sheet, and it 
was not on the table at the time; and both the sheets, and also the codicil, 
were found wrapped in the same paper, in the testator’s bureau, after bis 
death; the Court held that the jury ought to have been directed to presume 
that the first sheet was in the. room (•//*). 

Publication , fyc, — The statute is silent as to any delivery, publication, or 
any other formal act by which the testator is to signify bis adoption of the 
instrument, lienee it seems that the very act of signing the will, and 
causing it to be attested by witnesses, in the manner pointed out by the 
statute, is sufficient. 

Where the testator told the witnesses to take notice, and then signed the 
paper, and told them where to sign their names as witnesses, without 
saying wlmt the instrument was, Denison, J. field it to be a sufficient, exe- 
cution. And the same point was decided by Trevor, C. J. (m). So a delivery 
of a will as a deed has been held to be a sufficient publication (o) } even 
where the testator represented it to the witnesses to be a deed, and the 
form of attestation w as “ sealed and delivered ” (p). 

Credible Witnesses, — It seems to have been held in general that, an in- 
competent witness was not a credible witness. And in the case of Pendock 
v. Mackender (//), it was decided that, one who lmd been convicted of petit 
larciny was an incompetent witness to a will ; and in consequence the stat. 
31 G. 2, c. 35, was passed, which made a witness competent notwithstanding 
Buch conviction. *, 


(/) Carleton d. Griffin v. Griffin, , 1 
Burr. 540. 

(ff) Powell’s L. D. ; Peake’s L. E. 388, 
5tli ed. 

(A) See Lord Mansfield’s observations, 
1 Burr. 540. 

(i) Ckrleton d, Griffin v. Griffin , 1 
Burr. 549. 

(*) Bond v. Scawell, 3 Burr. 1773 ; 1 
Bl R. 407. 


(0 Lea y, Libb, 3 Mod. 262. 

(m) Bond v. Seawell. 3 Burr. 1773; 
S, C. Bl. 407. 

(«> In Peate v. Omjly, Comyns, 197. 
(o) 8 Vin. Ab. 125, pi. 13. 

{p) Trimmer v. Jackson , 4 Bum's Ecc. 
L. 117. 

(?) 2Wils. 18. The distinction between 
grand and petit larciny is now abolished. 
See Voi. I. tit. Witness. 
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In general, a devisee or legatee under a will was 
although a mere executor or trustee who took no beneficial interest under a 
will was held to be competent (*). 

But a doubt prevailed whether the term credible related to the time of 
attestation, or to the time of proof. 

In the case of Holdfast d.Anstey v. Dowsing (t), Lee, C. J., in delivering the 
judgment of the Court, observed, that the time for ascertaining the credi- 
bility of the witness was the time of attestation. , 

In the case of Wyndham v. Cketwynd (u), it was held, that an attestation 
by a witness who was interested at the time of attestation, but whose inte- 
rest was discharged before his testimony was required to establish the will, 
was valid. And it was held, that payment or a release, made an attesting 
witness credible within the meaning of the statute ( x ). The same doctrine 
was afterwards mainlined by three of the Judges of the Common Pleas 
against the opinion . of Pratt, C. J., in the case of Doe d. Hindson v. 
]8fr*ey(y). 

By the stat. 25 G. 2, c. 6, sec. 1, it is enacted, that if any person shall 
attest the execution of any will or codicil (z), to whom any beneficial 
devise, legacy, &c., except charges on lands, &c., for payment of any debt, 
shall be given or made, such devise, legacy, &c., shall be void, and Such 
person shall be admitted as a witness to prove the execution of such will or 
codicil. 

By sec. 2, it is provided, that a creditor whose debt is charged on lands, 
shall, notwithstanding sucff charge, be a competent witness. 

By sec. 3, a witness whose legacy has been paid or accepted, and released, 
or who shall have refused to accept such legacy on tender made (a), shall 
be admitted as a witness, &c. 

By sec. 5, a legatee dying in the lifetime of the .testator, or before he 
shall have received, or released, or refused to receive his legacy, shall be a 
competent witness. 

By sec. 6, it is provided, that the credit of every such witness shall 


(r) Hilyard v. Jennings , Carth. 514. 
Holdfast d. Anstey y. Dowsing, Str. 1263 ; 
Hardr. 331; 2 Salk. 69 J* An executor 
who took nothing under the will was always 
held to be competent. Bettison v. Sir R. 
Bromley, 12 East, 250. Phipps v. Pitcher, 
6 Taunt. 220. 8, C. 1 Madd. 144. 

(s) \Bettison v. Bromley, 12 East, 250, " 
where the wife of an acting executor, 
taking no beneficial interest under the 
will, was held to be a competent witness 
to prov$ flltaity. So in Lowe v. Jotftffe, 

1 Bl. R. fi65, an executor in trust, who had 
acted under the will, was permitted to 
prove the testator’s sanity. In Holt v. 
Tyrrell, 1 Barnard, K. 3. 12, a trustee 
was holdea tube a good witness without 
releasing. See also Qoss v, Tracy, I T. 
W. s, 29(^ si^ero agrantee, taking no 
beneficial teSerrot'unfimf'.tbe will, was h&d 
Ito be compstent to v 
the de^d to himself. 

voi* uV 


(0 2 Str. 1253. 

(«) 1 Burr. 417. 

(a?)* Ibid. 

(y) 4 Burn's Eccles. L. 88; Bac. Ab. 
tit. Wills, &c., D. 3. Infra , 1268. 

(z) These words mean any such will or 
codicil, and do not extend to wills of per- 
sonal estate ; and therefore a legacy in a 
will of personal estate only, is not void 
because the legatee is attesting witness to 
the will. Emanuel v. Constable, 3 Buss. 
486. Foster v. Barkins, 3 Sim. 40 ; and 
see Brett v. Brett , 3 Add. Ecc. Bep. 210 ; 
contra, Lees v. Summersgill, 17 Ve». 
508. 

(k) By sec. 4, such refusal shall bar his 
claim to such legacy ; and after such ac- 
ceptance the party shall retain the lagacy, 
notwithstanding spy defect la # V fll, 

&c. . /. , 
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be subject to the consideration of the Court and jury, &c., as in all other 
cases . 

But the statute does not extend to all interests created by a will. And it 
lms lately been decided that one who is interested at the time of the exe- 
cution of the will, but who discharges that interest previous to the time of 
his examination, is not a good witness (b). 

One to whose wife the will gives an estate in fee after the determination 
of a life-estate, is not a good witness within the statute (e), although the 
wife dies after the death of the testator, before the determination of the life 
estate, and the witness survives the wife ( d ). 

A witness who takes a pecuniary interest under a will is competent to 
prove the sanity of the testator, where the effect of the verdict would be to 
establish the will as to the real property only (c). 

Where an attesting witness would take the same interest, either under a 
former will to which he was not a witness, or under a latter will, he stands 
indifferent in point of interest, and is u good witness to prove the latter 
will (/). 

It is sufficient, in strictness of law, to call any one of the subscribing 
witnesses who on production of the will can swear to the execution of the 
will by the testator, and the subscription by the witnesses, in bis presence, 
to that will (g). But whenever the will is disputed, all the attesting wit- 
nesses ought to be called ; and upon an issue out of Chancery, on a bill 
filed by a devisee against the heir, tlu^t Court requires that they shall be 
called (//). 

In the case of Doe d. Tatham v. Wright (i), one of the attesting witnesses 


(ft) Jtntfidd v. Thorp, ft B. & A. ft80. 

(c) Ibid. In Doe d. Hindeson v. 
Kersey, 4 Burn's Err. L. 07, where lands 
were devised to trustees for the benefit of 
the poor, and two of the trustees, who 
were attesting witnesses, before the day 
of trial conveyed the tenements to other 
persons, a majority of the Court were of 
opinion that the will was sufficiently at- 
tested; but Lord Camden differed from the 
rest. 

(d) ft B. k A. ftftO. 

(i? j Doe v. Tenge, ft B. & C. 33ft. 

(f) Lord Aileslmnfs Case, 1 Burr. 
427. 

({?) Longford v. Eyre, 1 T\ Wins. 741 ; 
B.N. V. 204. Lowe v. Jolliffe, 1 Bl. 
30ft. Goodtitle d. Alexander v. Clayton , 
1 Burr, 2224. 

(ft) Bootle v. Blundell , 1 Cooper C. R. 
130. In a suit for establishing a will in 
the Exchequer, proof of the attestation of 
one of the witnesses only, without proof 
that the others are dead or abroad, is in- 
sufficient. Wood v. Stone, 8 Price, 613. 
And where on a bill filed by the beir-at- 
law against the devisee, an issue is directed 
by a Court of Equity to try’ the validity of 
the will, the defendant claiming as devisee 
is not bound to call all the witnesses. 
Wright v. Tatham. 

(») Wright v. Doe d, Tatham , 1 Ad. 


& 151. 3. Tiie Court, in coining to this con- 
clusion, held, in the first place, that, the 
evidence given by the deceased witness on 
the former trial was admissible, both on 
the general principle that the trial was 
substantially between the same parties, 
and also because a rule of Court bad been 
entered into containing an agreement be- 
tween the parties, that the short-hand 
writer's notes and the Judge's notes of the 
evidence upon the former trial should lie 
read in evidence on the subsequent trial, 
as to such witnesses as should he dead or 
beyond sun, and that it was riot open to 
the plaintiff to dispute the reading of the 
evidence of a deceased witness on the for- 
mer trial: the Court further held, that 
such evidence being direct and immediate 
evidence in the cuuse, was evidence pro- 
ducible for the same purpose, and to the 
same extent, as if the witness himself had 
been alive and sworn, and given the same 
evidence. The learned Judge, Tindal, 
C. J., then proceeded to give judgment as 
follows ; “ It is objected on the part of 
the plaintiff below, first, that the admit- 
ting of this evidence is in contravention of 
the rule of law, by which the best evidence 
is required to be given in every case ; for 
it is contended, that the vivd voce evi- 
dence of Proctor, the surviving witness, is 
better evidence than the examination of 
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having been examined on the part of the defendant, to prove the execution Credible 
of a will upon the trial of an issue of devisavit v el non , directed by the wltnm * 
Court of Chancery, in a suit by the lessor of the plaintiff against the 
defendant and others ; and the witness, us well as another witness to the 
will, being since dead, it was held that the testimony given by the witness 
was admissible, and was sufficient, to establish the will, although a third 
witness still survived. 

The rule dispensing with the proof of deeds above thirty years old, 
applies equally to the case of wills, although an attesting witness be proved 
to be alive ( k ). 

Where the hund-writing of two of the subscribing witnesses was proved 
and no account could be given of the third, and the will was thirty years old, 
the testator himself having died above twenty years before, the proof was 
held to be sufficient (/). 

Although an attesting witness swear against liis own attestation, he may Secondary 
nevertheless be contradicted, and the will may be established by means of evidence. 


Bleasdale, who is dead. But we think 
this argument assumes the very point in 
dispute. If the evidence which had been 
offered of the execution of the will had 
consisted simply in proving the hand- 
writing of Bleasdale, one of the attesting 
witnesses, which would have been the 
legitimate mode of proving the attestation 
by him after his death, it might indeed 
have been objected, with some ground of 
reason, that such evidence could not he 
the. best whilst another of the attesting 
witnesses was still alive, and within the 
jurisdiction of the Court; for in that 
case the proof of the hand- writing only 
would have done no more than raise 
tin* presumption that lie witnessed all 
that the law requires for the due exe- 
cution of a will; whereas the surviving 
witness would have been able to give 
direct proof whether all the requisites 
of the statute had been observed or not : 
such direct testimony, therefore, might 
fairly he considered as evidence of a better 
and higher nature than mere presumption 
arising from the proof of the witness’s 
hand-writing, stabitur prmumptioni do- 
nee probetur in contrarium. The effect, 
however, of Blcasdalo’s examination is not 
merely to raise a presumption j it is evi- 
dence as direct to the point in issue, and 
as precise in its nature and quality, as tliut 
of Proctor when called in person ; it is 
direct evidence of the complete execu- 
tion of the will, by the statement upon 
oath of the observance of every requisite 
made necessary by the Statute of Frauds. 
If Proctor had been examined in the present 
action for the plaintiff below, there can be 
no doubt but that the examination of Bleas- 
dale on the last trial might have been put 
in to contradict him ; but on what prin- 
ciple could such contradiction have been 


admissible, unless the evidence obtained by 
means of the examination was of us high 
a character and degree as that of the vied 
voce examination of the surviving witness? 
If the parol examination of Proctor was 
the better evidence, as contended for, how 
could it be opposed by the inferior evidence 
of Bieasdalc’s examination ?” The defend • 
ant in error proceeded to trial upon the 
venire facias da novo , awarded by the 
Court, declining to enter into u rule similar 
to that on which the Court of Error had 
deemed, the testimony of the deceased wit- 
ness to he receivable ; but in the course of 
the subsequent proceedings in the cause, 
it was considered, that not having ap- 
pealed against the judgment of the Court 
of Error, by removing the cause into the 
House of Lords, lie was precluded from 
again questioning the sufficiency of the 
evidence of the deceased witness to support 
the will. A verdict upon the venire facias 
de novo passed for the defendant below, 
which was set aside in the King’s Bench, 
upon objection made to the reception of 
certain letters in evidence offered on the 
part of the defendant ; and on tin? new 
trial the plaintiff obtained a verdict, sub- 
ject to a bill of exceptions, and afterwards 
obtained judgment in the House of LordH. 

(ft) Doe d. Oldham v. W alley , 8 B. & 
C. 22. A will dated thirty years since 
proves itself, although the testator inay 
have died within that period, and it is im- 
material that the witnesses are still living ; 
it was held also, that in cases of pedigree it 
is not to he presumed that deceased parties 
married and left issue. Doe v. Dealun 9 
2 M. & By 195. 

(/) McKenzie v. Fraser , 9 Ves. 5; cor. 
the Master of the Jtolls, who cited Cvn- 
liffe v. $ eft on, 2 East, 183. 

4 M 2 
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Secondary other testimony (m). And even if all the attesting witnesses should swear 

Evidence, that the will was not duly executed, it would be competent to the devisee 
to establish the will by circumstantial evidence (w). ‘Where one of the wit- 
nesses to a will is dead, witnesses may be called to his character (o). 
Where a surviving witness charges deceased witnesses as accomplices in an 
attempt to establish a fraudulent will, evidence of the good characters of the 
deceased witnesses is admissible in answer (/>). It has been seen that the 
dying declaration of a deceased witness is admissible in evidence to 
impeach a will (<y). 

If all the witnesses be dead, proof should be given of their hand-writing, 
and also of that of the testator, and from such evidence the jury may pre- 
sume the due execution of the will ; although it does not appear from the 
written form of attestation that the witnesses subscribed the will in the pre- 
sence of the testator (r). Where one of the attesting witnesses is abroad, it 
seems to be sufficient, us in other instances of instrumentary proof, to give 
evidence of his hand-writing. And this seems to be allowed by the practice 
of courts of equity, as well as in courts of law ( s ). 

It seems that, in analogy to the case of a deed, if it be shown that diligent 
inquiry has been made after an attesting witness, at the place where the 
devisor lived, and elsewhere, where it was likely that he might be found, 
and that no intelligence of him can be obtained, and the other witnesses be 
dead, or have become interested subsequently to their attestation, evidence 
of the hand-writing of the latter will be receivable to support the will (#). 
As in the case of a deed, it seems that proof by witnesses is not necessary 
where a will is thirty years old. It has indeed been questioned whether the 
thirty years are to be reckoned from the execution of the will, or from the 
time of the decease of the devisor. But as the rule is founded upon the pro- 
bability that, after the lapse of thirty years the usual judiciary means of 
proof are unattainable, it should seem in principle that the time ought to be 


(m) Loire v. Jolllffe , 1 Bl. R. 365 ; 
Hudson's Case , Skinu. 71). Pike v. Bad' 
viering , 2 Stm. 1030. Good title v. 
Clayton , 4 Burr. 2214. Austin v. 
Blades , B. N. 1\ 24. A will of person- 
alty may be established against the evi- 
dence of nil the subscribing witnesses, but 
such a case would require to be supported 
by the whole res gestre, by strong proba- 
bility, from the conduct of all parties, and 
the improbability of the practice of any 
fraud, circumvention or exercise of undue 
influence. Mackenzie v. Handysyde , 2 
Hagg. 210. See also Le Breton v. 
Fletchei', 2 Hagg. 558. 

(n) Ibid. 

(o) Provis v. Beady 5 Bing. 435. His 
character having been impeached by an im- 
putation of his having committed a forgery, 
declarations by the testator to show that 
the will he had executed was not valid, 
were rejected. 

(p) 1 Camp. 210. Doe d. Walker v. 
Stephenson , 3 Esp. C. 284 ; 4 lisp. C. 
50, Supra , tit Character. 


(q) Supra, 261. Wright v. Littler , 
3 Burr. 1244; 1 Bl. 346. 

(r) Hands v. James , Comyns, 531. 
Croft v. Paulet , 2 Stra. 1109. Price v. 
Smith , Willcs, It. 1. Lord Bancliff'e v. 
Parkins, 6 Dow, 202. 

(*) See Powell v. Cleaver , Brown’s 
C C. 504. Lord Carrington v. Payne, 
5 Ves. 411. Grayson v. Atkinson, 2 Ves. 
460. 

( t) M' Benzie v. Fraser, 0 Ves. 5. Note, 
that the will in that case was thirty years 
old, and the testator had been dead for 
twenty years ; the hand-writing of two of 
the subscribiug witnesses was proved, but 
no account could be given of the third. An 
objection being taken to the proof, the 
Master of the Rolls observed, that be could 
see no distinction in this respect between a 
will and a deed, except that a will having 
no operation till the death of the testator, 
wanted a kind of authentication which the 
other possessed ; but he cited the case of 
Cunliffe v. Sefton, 2 East, 183; and held 
that the will had been sufficiently proved. 
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computed from the execution of the will (u). And this has lately been so Seejmrtary 
decided (x), even where it was proved that one of the witnesses was still eu tllce ‘ 
living. 

In the late case of Lord JRancliffe v. Parkyns (y), the Lord Chancellor 
observed, that “in a court of law a will thirty years old, if the possession 
has gone under it, proves itself, and sometimes without the possession, but 
always with the possession, if the signing is sufficiently recorded (z). But 
if the signing is not sufficiently recorded, it would be a question whether the 
age proves its validity ; and then possession under the will, and claiming 
and dealing with the property as if it had passed under the will, would be 
cogent evidence to prove the duly signing, though it should not be re- 
corded.” 

A book in the testator’s hand-writing, though referred to by a will, and 
proved in the Ecclesiastical Court, but not attested so as to pass a real estate, 
is not admissible in explanation or aid of the will ( a ). 

Next, as to the admissibility of evidence to remove ambiguities in respect Latent am 
of wills. These arise either, 1st, on the application of terms which on the biguities. 
face of the will are clear and definite ; or, 2dly, appear on the face of the 
instrument itself, previous to any application of its terms. In the first place, 
where the intention of the testator is expressed on the face of the will in 
clear and definite terms, evidence is always not only admissible, but essen- 
tial, in order to apply the terms to the proper subject-matter (/>). 

Extrinsic evidence is also admissible, as has been seen, to remove am- 
biguities which arise upon the application of the terms of the will to the 
persons and subject-matter to which they relate (c). 

In addition to the cases there cited, that of Goodtitle v. Southern ( d ), may 


(u) See Calthorpe v. Gough , nt the 
Rolls, cited 4 T. It. 707, where the will was 
not proved by witnesses, and it was said at 
the bar that it need not be pToved by wit- 
nesses, being above thirty yeurs old ; and 
the case of Machery v. Newbolt, was cited, 
where Sir Lloyd Kenyon, Master of the 
Rolls, decided that a will above thirty years 
old should be read without proof, although 
the testator had died very recently. But 
in the case of Calthorpe v. Gough , the 
plaintiff, who was heir-at-law, admitted the 
will. 

(z) J Doe v. Wolley, 8 B. & C. 22. 
Doe v. JJeakhij 2 M. & Ry. 105. Where 
it was proved that a will of lands had 
been lost, parol evidence of its contents 
was received from a person who had heard 
it read over in the presence of the testator’s 
family on the day of his funeral. Anon . 
2 Camp. 390. (Cor, Wood, B., Worcester, 
1809.) 

(y) 6 Dow, 202. 

(z) In that case the attestation stated 
that the testator signed in the preseuce of 
the witnesses, but did not state that they 
signed in his presence. 

(n) Adam v. Wilkinson , 12 Price, 471. 

(b) Supra, Parol Evidence, 708- 
•771. Lord Cheney's Case, 6 Rep. 08. 


Shade v . Bcrrier,2 Freem.292; 1 P.Wms. 
674; 2 P. Wms. 137. 142; 1 Ves. 231 ; 1 
Atk. 411 ; 2 Ves. 216 ; Amb. 175; 3 Ves. 
148. Declarations of a testator in sub- 
version of a will arc inadmissible, although 
both parties claim uuder him. Provis v. 
Peed, 5 Bing. 435. 

(c) Supra, 768. 

( d) Goodtitle d. Radford v. Southern t 
1 M. & S. 209. So where the testator be- 
queathed his stock iu a particular fund, and 
it appeared that he had not, when he made 
his will, any stock in that fund, having 
lately sold out and purchased into another 
fund, evidence was admitted to explain the 
mistake, and the legacy was satisfied out 
of the new fund. Selwood v, Mildmay , 
3 Ves. 306. Where the testator at the 
time of his death having money at his pri- 
vate banker’s, was also entitled tq a sum 
received for him by his brother, and placed 
with his own money at the bankers of the 
latter, held that a bequest of “ all his 
money at any bankers,” would pass both, 
and that evidence was admissible to show 
that he treuted the money at his brother’s 
bankers as his own. Hemming v. Whit- 
tain, 2 Sim. 403. 
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Latent am- be referred to, where, under a devise of “ all my farm and lands, called 
biguities. Trogues Farm, now in the occupation of A. B.” it was held that two closes, 
part of' T rogues Farm, but in the occupation of L. M '., passed under the devise, 
and that evidence had been properly admitted of a notice from the devisor 
to L. M. to show that he considered these closes as parcel of Trogues 
Farm. 

Where an interest was given by the express terms of the will to Stokeham 
Huthwaite, the second son of T. H., and Stokeham Huthwaite was in fact 
the third , and John Huthwaite the second son of 2\ II., the Court of King’s 
Bench held that evidence of the state of the testator’s family, arid other 
circumstances, was admissible, and that on such evidence the jury might 
find whether the testator had made a mistake in the name of the devisee or 
not ; that if no such evidence were given on the trial, it would be a mere 
question of law as to the intention of tlie testator, to be collected only from 
the will itself, upon which the Judge must direct the jury, and it would be 
open to neither party to tender a bill of exceptions (c). 

And where the terms of a will are clear and definite, and capable of appli- 
cation in their strict and primary sense (/), they cannot be applied to any 
other subject-matter. Thus, where the testatrix gave 4,000/. to her heir, 
flit? legacy was decreed by the Master of the ltolls to the heir-at-law, though 
evidence was tendered to prove that the person intended by the testatrix 
was one whom she had promised to make her heir, and whom she used to 
call her heir(^). 

So if the testator leaves property corresponding with the description in 
the will, evidence is never admissible to show that he intended other pro- 
perty to pass (/*). 


(r) Doc v. Huthwaite , 3 B. k A. C32. 

(/) Supra, 771. 

(if) Mnunxey v. Jiln/nirc, 4 Russ. 1584 
Doc <i. Tyrrell v. Lifford, 4 M. & S. 550. 

(h) Supra , 771. Doe v. Tyrrell v. 
Li/ford, 4 M & S. 550. Doe d. Brown v. 
Brown , II East, 441. Tytler v. Dalrym - 
pie, 2 Meriv. 410. The testator by his will 
duly executed, devised all his freehold and 
real estates whatsoever, situate in the 
county of Limerick, and in the city of 
Limerick. At the time of making his will 
lie had no real estate in the county of Li- 
merick ; he luid n small estate in the city 
of Limerick, and he had a considerable 
real estute in the county of Clare. The 
plaintiff contended that he was at liberty 
to show by parol evidence that the testator 
intended his estates in Clare to pass under 
this devise. He proposed to show that 
the estate in the city of Limerick was so 
small, and so disproportioned to the nature 
of the charges laid upon it, as to make it 
manifest that there must have been some 
mistake ; and in order to show what the 
mistake was, it was proposed to show that 
in the copy of the will which had been 
submitted to the testator, and hud been 
approved of and returned by him, the de- 
vise in question stood thus s “ All my free- 


hold and real estates whatsoever situate in 
the counties of Clare, Limerick, and in the 
city of Limerick that afterwards the 
conveyancer by mistake altered the words 
to the form used in the executed will, which 
was altered by the testator without ad- 
verting to the alteration ; but it was held 
by the Lord Chancellor, assisted by the 
Chief Justice of the Common Picas, and 
the Chief Baron of the Exchequer, that 
admitting that it might be shown from the 
description of the property in the city of 
Limerick that sonic mistake might have 
arisen, yet still ns the devise in question 
had a certain operation and effect, viz., of 
passing t.lie estates in the city of Limerick, 
u:u! ns the intentiou of the testator to de- 
vise any (‘state in the county of Clare could 
not be collected from the will itself, nor 
without altering or adding to the words of 
the will, such intention could not he sup- 
plied by the evidence given. Miller v. 
Travers, 8 Bing. 244. But where extrin- 
sic facts leave no doubt that the testator 
intended particular property to pass by 
his \MI1, although it cannot pass unless 
that meaning can be collected from the 
terms of the will itself, yet if the terms of 
the will are such as permit a construction 
which agrees witii the intention so maui- 
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Where, however, words in their primary sense are, under the circum- 
stances, incapable of any sensible or definite application, they may, if capa- 
ble of such application, be applied in a popular or secondary sense ( i ). Thus, 
though the word child, in its strict legal sense, must be understood of a 
legitimate child, yet if a testator, having no legitimate child, devise an 
estate to his child, then, as the description in its strict and primary sense is 
inapplicable, evidence is admissible to show it to be applicable in the popular 
sense of the word ( j ). Where the terms are incapuble of such application, 
either in their strictly technical or popular sense, the devise is void, and 
evidence is not admissible to show an intention on the part of the testator, 
not expressed in the will ; to allow this, would obviously be not to construe 
or apply, but to make a will. 

2dly. Where a doubt arises on the face of the will itself, previous to any 
application of its terms, either from the difficulty in dccyphcring the writing, 
or interpreting the meaning of words written in a foreign language, or which 
have a peculiar and technical meaning ; or where a doubt arises on the face 
of the instrument as to the meaning of the testator. 

Where a difficulty arises from the writing or characters used, or from the 
use of foreign expressions or technical terms of art, they are always capable 
of ascertainment, or explanation by aid of extrinsic evidence. In tile late 
case of Goblet v. Bcachey (//), the testator, a celebrated sculptor, executed a 
codicil as follows: “ Memorandum, that in case of my death all the marble 
in the yard, the tools in the shop, bankers, mod (l), tools for carving, the 
rasp in the draw, with (nevre or nepre), and the draw in the parlour, shall be 
the property of A. G.” The plaintiff contended that the word mod. meant 
models j the defendant, that it was a contraction for modelling , and that it 
was to be joined in construction with the following words, “ tools for 
carving.” It was referred to the Master (m) to impure and state to the 
Court what the testator meant by the word “ mod.” and also by the word 
between the words with and and ; and that he should be at liberty to call to 
his assistance persons skilled in the art of writing, and persons who had a 
competent knowledge of tools and articles used in statuary. The Master, 
after receiving evidence on the subject, and after inquiry into the collateral 
facts of the case, reported that the word mod. was intended by the testator 
to mean “ models and that by the words between the two words draw and 
andy the testator intended “with the apron and after exception taken, the 
Master’s report was confirmed (n). 

fested, the Court will so construe the will. 

J Doe v. Langton , 2 B. & Ad. 680. See also 
Doe v. Huthwaite , 3 B. & A. 032. But it 
is an universal rule that where words are 
used which have acquired a precise and 
technical meaning, no other meaning can 
be applied to them ; for that, in the lan- 
guage of the courts, would be to remove 
landmarks. Per Ld. Kenyon, 6 T. R. 362. 

See the observations of the IA*d Chan- 
cellor, in Bay Vis v. The Attorney General , 

2 Atk. 239. Castleton v. Turner , 3 Atk. 

257. 

(*) Supra , 771. 

U) Wilkinson ▼. Adam, 1 Ves. & B. 


422. Woodkonselee v. Dairy mple , 2 Mer. 
419. Wigram's Ohs. 38. Cartwright v. 
Vaudry, 5 Ves. 530. Godfrey v. Davies , 
6 Ves. 43. 

(ft) Hil. 1829, reported by Mr. Wigram, 
in his Observations on that case, to whom 
the profession is indebted for much valu- 
able information on this subject. 

(l) Mod was written at the end of a line, 
followed by a smull murk, the purport of 
which was equivocal. 

(m) By Sir John Leach, V. C. 

(n) See also Masters v. Masters , 1 P. 
Wms. 421. Norman v. Norman, 4 Ves. 
769. Attorney General v. Plate Glass 
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If on the face of the will its terms be so ambiguous as to be incapable of 
any certain application, it is void in point of law ; for in sucb a case to admit 
evidence to give it one meaning rather than another, when it was equally 
capable of botji, or incapable of expressing either, would be not to construe 
«r apply, but to make a will. Thus if the testator give an estate to one of 
the three sons of J. S., without saying which, it is void, for no evidence of 
facts or circumstances could show with certainty which was meant ; and 
therefore to admit evidence for the purpose of showing that one rather than 
the other was meant, would be to make the extrinsic evidedee, and not the 
terms of the will, operate. Whether a will be void for apparent uncertainty 
is of course a question of law, to discuss which would exceed as well the 
limits as the design of the present work (0). 

It is not every degree of uncertainty appearing on the face of a will, will 
avoid it ; such a rule would be far too extensive for practical use ; and 
where the ambiguity is not such as to avoid the instrument, but which can- 
not be removed merely by judicial construction of the will alone (p), the 
uncertainty must necessarily he removed by evidence to ascertain what is 
ambiguous, by means of the context of extrinsic circumstances, and thus to 
coniine expressions in themselves capable of different applications according 
to the subject-matter to which they are to he applied, to a certain and defi- 
nite application to the particular circumstances. In such instances the 
evidence is usually admitted, not for the purpose of enabling the Court to 
construe the terms of a will, but to apply a general description, capable of 
different, special applications to different states of circumstances, to that 
state of facts which really exists. To this extent the effect is, not to give 
no arbitrary application to uncertain words, but to apply the terms them- 
selves, in the sense which properly belongs to them, to the special circum- 
stances. 

If a party bequeaths his stock although the term stock is general, and 
is capable of signifying a great number of different subject-matters, and 
according to the trade or occupation of the testator, may mean either cattle, 
as part of a farmer’s stock ; goods in a shop, as part of a grocer’s Btock ; or 
timber in a yard or warehouse, as part of a merchant’s stock; yet the will is 


Company , 1 Ans. 39. The Ecclesiastical 
Court, where there is no ambiguity ou the 
face of the instrument, and there are means 
of obtaining clear and indisputable proof of 
the testator’s intention, will admit parol 
evidence to show a mistake, Harrison v. 
Stone , 5 1 Hagg. 537. But the Court refused 
to allow mere parol declarations, after a 
considerable lapse of time, to show that 
words had been incautiously and erro- 
neously struck out. lb. 

( 0 ) See above, p. 755. Where it ap- 
peared plainly from the context of the will 
not only that the name used was not in- 
tended by the testator, but that another 
name was necessarily intended, the Court 
corrected it, and substituted the one for the 
other. Dent v. Pepys f 6 Mad. 350. 

( p ) The Courts, in construing wills, will 
correct apparent mistakes. Where it clearly 
appeared from the context of the will, not 
only that the name used was not intended 


by the testator, but that another name was 
necessarily intended, the Court corrected 
it, and substituted the one for the other. 
Dent v. Pepys , 6 Madd. 350. Where the 
testator recited that a legatee was indebted 
to him in a certain sum, which he made the 
basis of calculating the bequest intended 
for him, it was held that the recital bound 
the legatee, and that he could not go into 
evidence to repel that statement; but it 
seems that he might have had relief if it 
had appeared to have been a mere mistake 
of figures. Robinson v. Beansby , 6 Madd. 
348. v 

(q) Where a testator bequeaths stock, 
jewels or household furniture, here different 
subjects may pass, according to circum- 
strnces, and as the party who uses them is 
a merchant, noblemah or jeweller. Colpoys 
v. Colpoys , 1 Jac. 461. Kelly v. Powlett , 
Ambl. 605. 
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not void for this uncertainty, because it is capable of being removed by ex- Apparent 
trinsic proof of the testator’s trade and circumstances, and confined to the 
stock which he possessed in the particular instance. So it may happen that 
on the face of a will, the terms of devise may be such t^t they would 
operate differently, and would give a different estate, according to extrinsic 
circumstances, such as the relation in which the devisee and the testator 
stood to each other. Thus, if the testator devise an estate to A . after the 
death of J 3., the effect would be different according to an extrinsic fact, viz. 
the relation in which A . and the testator stand to each other : if A. be the 
heir-at-law of the testator, B. will take a life estate ; but if A . be not heir- 
at-law to the testator, B . will take nothing (r). Here, on the face of the will, 
is an uncertainty, for no one, on merely reading the will, can tell whether B . 
will take a life estate or not ; but the doubt is capable of being entirely 
removed by extrinsic evidence of the fact. 

The general proposition has been frequently asserted by great authority (s), 
that courts of law will look at extrinsic circumstances in aid of the construc- 
tion of a will. This proposition assumes that the instrument is not void for 
apparent uncertainty, which is, of course, a mere question of law ; and it 
also assumes thut what is uncertain on reading the instrument, is capable 
of being ascertained by the admission of extrinsic evidence. In all such 
cases, the effect of the extrinsic evidence is to apply the terms of the in- 
strument to the circumstances of the particular case. It would be difficult, 
in point of principle, to carry the doctrine further than this, that such evi- 
dence of circumstances is admissible for the purpose of aiding the con- 
struction of a will ; to admit it in support of a will which standing alone is 
equally capable of several different constructions, would clearly be incon- 
sistent with the general principle so often adverted to(f). 

In the case of Fonnereau v. Poynts (a), where the testatrix having be- 
queathed to Mary Poyntz the sum of 500 /. in Long Annuities, and other 
sums to other legatees by the same description to the amount of 1,300/., 

Lord Thurlow admitted evidence that the testatrix had only 120/. per 
annum Long Annuities, in order to explain whether the testatrix meant to 
give legacies to the amount of 1,300 /. per annum , or only a gross sum of 


(r) Horton v. Horton t Cro. J. 74. So in 
the construction of a devise to A. and his 
heirs, and if he shall die without heirs then 
to B. f where 2?. is capable of being colla- 
teral heir to A., in that case the word 
heirs will be construed heirs of the body. 
Fearoe, 406. 

(s) Per Ld. Hardw., in Ooodinge v. 

Ooodinge , 1 Ves. sen. 231. Per Ld. Thur- 
low, in Jeacockv. FaXkner , 1 Bro. C. C. 295. 
Per Ld. Loughborough, in Oaskill v. TPtn- 
ter, 3 Ves. J. 540, 1. Per Ld. Manners, C. 
in Crone v. Ode/I, 1 Ball & B. 480. Per 
Sir T. Phnner, V, C., in Beaehcroft v. 
Beachcrqft, 1 Madd. 430 ; and by the same 
Judge, M.R.,in Colpoys v. Colpdys, 1 Jac. 
451. Per Ld. Eldon, in Oahden v. Clif- 
den, Lin. Inn Hall, J826, MS. See also 
Lane v. Lord 5tannope,6T. R. 345. Doe 
d. Le Chevalier ▼. Huthwaite, 3 B. A A. 
032. fcv. B.& C. 680. Po- 

coek v. Bishop of lAneoln, 3 B. A B. 27. 
Alford v. Green, 5 Madd. 05. Good- 


wright v. Dmtmshire , 3 Bog. & P. 600 ; 
1 New Rep. 344. Wilde' $ Case, 6 Rep. 10. 
And see in general the cases cited in Mr. 
Wigram’s Observations, p. 49, et sequent . 

(t) Lord C. Cowper, in Strode v. Bus- 
sell, 8 Vlo. Ab. 194, pi. 23, was of opinion, 
that where the words of a will stood in 
equilibria, and were so doubtful that they 
might be taken one way or the other, evi- 
dence might be received to explain them. 
See 2 Vera. 628 ; 2 Atk. 374. See also 
the declaration of Sir J. Strange, M. R., 
in Hampshire v. Pierce, 2 Ves. sen. 216. 
But Lord Hardwicke dissented from Lord 
Cowper's rule. Ulrish v. Litchfield, 2 Atk. 
374* And it is observable that Tracey, J., 
did not assent to the reception of inch 
evidence; and that Lord Cowper htatself 
made a distinction between reading such 
evidence in a court of equity, and carrying 
it before a jury. See Mr. Wigraxn’s re- 
marks, Obs. 67* 

(u) 1 Bro. C. C. 472. 
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1,300/. And he admitted the evidence, on the ground that upon the face 
of the will itself it was doubtful whether she meant the annual sum or the 
gross sum, and that the state of her fortune showed that she must have meant 
the latter. In|be case of Masters v. Masters ( v ), already referred to, where a 
bequest was made “ to all and every the hospitals, 99 ey idence was admitted that 
the testator resided in Canterbury, in order to show his intention to apply 
his bequest to the hospitals in Canterbury. If a man grant an estate for 
life, without expressing whether for his own life or for that of the grantee; 
if the grantor had an estate in fee, the grantee will take an estate for his 
own life ; but if the grantor had but an estate for life or in tail, then the 
grantee will take an estate for the life of the grantor only (x). 


(v) 1 P. Wins. 420. Supra , p. 554, 
note. {u). 

(■t) 1 Prest. Shop. T. 88 ; 2 15. fc B. 551. 
Although this has been relied on as an 
authority for the position, that the con- 
struction of a will may be aided by ex- 
trinsic evidence of the estate which the 
testator or devisor had when lie made the 
will, yet it seems scarcely to warrant it; 
for there the evidence is given, not for the 
purpose of putting one construction rather 
than another upon the deed itself, but in 
order to apply that which is the true and 
certain construction of law, according to 
the nature of the subject-matter and the 
necessity of the cuse. As the words of 
the grantor are to be taken most strongly 
against himself, a grant of an estate for 
life is construed by the law to mean for 
the life of the grantee, ns being more bene- 
ficial to himself than one for the life of 
unother man ; here is no uncertainty until 
that construction is applied to the estate 
itself ; and then, although it turn out that 
the estate of the grantor was not sufficient 
to enable him to grant for the life of the 
grantee, yet still the law applies the grant 
so far us the subject-matter admits, and 
gives an estate for the life of the grantor. 
The case of Selwood v. Mildmay , 3 Ves. 
410, which has been cited for the same 
purpose, is also open to similar remarks. 
It was there held, that if a testator be- 
queath so much money in a particular 
stock, it is a specific legacy, if the testator 
has so much money in that stock; bat 
that it will not be a specific legacy if the 
testator has no money in that stock. Here 
the extrinsic evidence to show what estate 
the testator had is not admitted for the 
purpose of giving a preference to one par- 
ticular construction of a will doubtful in 
its terms; the language and meaning of 
the terms of the will are clear ; the doubt 
arises upon their application only; and 
then, as the subject-matter does not admit 
of the application which the law would 
have made had such specific stock existed, 
the law still applies the intention so mani- 
fested, as far as circumstances will permit. 

In the late case of Smith v. Doe d .Lord 
Jersey, S B. fit B. 473, the admissibility 
of extrinsic evidence for the purpose of 


construing the terms of a power to grant 
leases, was incidentally much discussed ; 
and the opinions of the learned Judges, 
which were delivered seriatim , differed 
much upon that point. A settlement-deed 
contained a pdWer to grant leases, &c., so 
as there were contained in every such 
lease a power of re-entry for non-payment 
of the rent thereby reserved. A lease 
executed by virtue of this power contained 
a proviso for re-entry if the rent of 2/. 
&c. should remain unpaid for fifteen days 
after it became due, and no sufficient dis- 
tress could or might he taken on the pre- 
mises. Upon the trial of an ejectment 
against the lessee, evidence was admitted 
that the usual and accustomed form of 
leases of the estate, as well prior as sub- 
sequent to the settlement, contained a 
conditional power of re-entry similar to 
that contained in the lease in question. 
The original power referred to the accus- 
tomed rents, services, &c. Judgment was 
given for the defendant in the Court of 
King’s Bench, but reversed, on error, in 
the Exchequer Chamber, and the latter 
judgment again wus reversed in the House 
of Lords. The Lord Chancellor, Lord Re- 
desdale, Abbott, C. J., Richards, C. B., 
Graham and Wood, Barons, and Best, J., 
were of opinion that the expressions con- 
tained in the power were to be considered 
as merely general, and that they were to 
be executed with reasonable qualifications, 
according to the practice of courts of 
equity and of conveyancers. And the 
Lord Chancellor, Lord Redesdale, and 
Richards, C. B., held, that inasmuch as 
the instrument which gave the power re- 
ferred to the former leases, the power was. 
to be construed by the aid of such former 
leases, which explained what was meant 
by the proviso for re-entry. But Dallas, 
C. J., Park, Holroyd, Burrough, and 
Richardson, Judges, were of opinion tha t 
the terms of the power were express and 
unambiguous, and required an absolute and 
immediate right of |p-eotry on non-pay- 
ment of rent, and Consequently that no 
constructive aid could be derived from 
extrinsic evidence. Bayley, J., was of 
opinion that the terms of the power were 
ambiguous, and that therefore the extrinsic 
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A case (y) was sent by the Vice-Chancellor for the opinion of the J udges of Construc- 
the King's Bench, on the construction of a will, and afterwards the same tion * 
case was again sent by order of the Lord Chancellor, with a statement of 
collateral facts relating to the family and circumstances of the testator at 
the time of his making the will, for their opinion whether the facts so in- 
troduced were admissible as evidence in the case j and if so, whether the 
Judges were of the same opinion before certified ; and the Judges certified 
that the facts were admissible, and that they were of the same opinion as 
before. In the case of Pocock v. The Bishop of Lincoln , upon the question 
whether a devise to the testator’s son i?., of a perpetual advowson, gave an 
estate in fee or for life only, the collateral fact that the son was incumbent 
of the living at the time, was commented on both in argument and by the 
Court in their decision. 

In the case of Lane v. The Earl of Stanhope(z\ the testator devised all his 
manors, messuages, houses, farms, woodlands, hereditaments, and real estates 
whatever to B. f and all the rest and residue of his ready money, &tc. and 
personal estate whatsoever, to C. : the question was, on a case sent for the 
opinion of the Judges of the King’s Bench, whether the term farms would 
include a leasehold estate. Lord Kenyon, in giving his opinion on the con- 
struction of the will, observed that the extrinsic circuinstauces also weighed 
strongly to show that the leasehold interest passed by the devise. 

The competency of an attesting witness to the will has already been con- Compc- 
sidered («). Although one who takes a beneficial interest under a will is 
not competent to establish it by his testimony, yet executors and trustees 
who take no beneficial interest are competent witnesses (/>). 

If the obligee devise a debt to the obligor, and the executor, in satisfac- 
tion of the legacy, delivers up the bond to the obligor, he is a competent 
witness to prove the sanity of the testator; for the obligation being can- 
celled, lie cannot be charged at law(c). But it is otherwise in the case of 
a mortgage ; for though the mortgage be cancelled, the right being trans- 
ferred does not revest upon cancelling the deed (d). 

Primd facie evidence of a will may be rebutted by proof of fraud ; as that Fraud, 
the supposed will is a mere fabrication, or that it was obtained by fraud, as 


evidence was properly admissible to show 
what the intention of the settler really 
was. 

Notwithstanding the case of Cooke v. 
Booth , Cowp. 819 ; supra , 778, note (</), 
it seems to be now settled that the terms 
of a deed cannot he construed or inter- 
preted by the acts of the parties. In the 
case of Iggulden v. May , 7 East, 237, the 
Court of K. B. held that a covenant in an 
indenture of lease, to grant a new leas% 
with all covenants, grants and articles, as 
in the said indenture contained, did not 
hind the lessor to insert a covenant of re- 
newal in the renewed lease ; and that the 
fact, that other leases containing such re- 
newals had been made by the owners of 
the inheritance, could not be called in aid 
to construe the meaning of the indenture. 
The judgment of the Court was afterwards 
affirmed in the Exchequer; and in giving 
judgment, Mansfield, C. J., observed upon 
the case of Cooke v. Booth , ** We think 
that was the first time that the acts of the 


parties to a deed were ever made use of in 
a court of law to assist the construction of 
that deed. Suppose the original lessor to 
have declared in the presence of fifty wit- 
nesses, that he intended to bind himself by 
that deed to a perpetual renewal, his de- 
claration could not have been allowed to 
alter the construction of the deed itself. 
If so, why should the subsequent renewals, 
which are not evidence either so strong or 
so unequivocal as the declaration of the 
lessor, he allowed to alter the construc- 
tion ?” And see Baynharn v. Guy's Hos- 
pital , 3 Yes. jun. 298. Tritton v. Foote 
2 Bro. C. C. 03G. Eaton v. Lyon. 3 Ves. 
694. 

(?/) Lowe v. Manners , 5 B. & A. 917 ■ 
2 B. & B. 27. ’ 

(z) C T. It. 345. 

(a) Supra , tit. Will, Credible Wit- 
ness . 


W Wxtnbss, Intereii. 

(c) Gil. Ev. by Lofft, 230. 

(<0 Ibid. 
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by the substitution of a false instrument for the one whieh the party really 
intended to execute ( e ) ; or that it was obtained by duress ; or by proof of 
the incompetency of the party to make a will by reason of coverture (/) 
or infancy (g) ; or by proof of the want of sound memory and under- 
standing. 

In the first place, the law presumes every one to be sane till the contrary 
appear ; the burthen, therefore, of proof is cast upon those who impeach 
the understanding of a testator (ft), by evidence applicable to the time of 
the transaction sought to be affected. On the other hand, it is to be pre- 
sumed that a man’s mind remains unchanged till the contrary appear: 
when, therefore, lunacy has been once established, it is incumbent on him 
who alleges the validity of the act, to prove that it was done at a lucid 
interval, during which the party was sane and competent (i). 

The authorities on the subject state, that no person who is non compos (k) 
can make a will ; and the term comprehends not only idiots and lunatics, 
but all other persons who from natural imbecility, disease, old age, or any 


* (e) Doe v. Allen, 8 T. K. 147. 

(f) See the stat. 34 & 35 H. 8, c. 5, 
s. ] 4. But a feme covert may dispose of 
property by will whieh she holds in auter 
droit as executrix; Scnmmel v. Wilkin- 
son , 2 East, 552 ; or under a power con- 
tained in the marriage settlement. Driver 
v. Thomson , 4 Tuunt. 204. And courts of 
equity have gone so far us to say, that a 
married woman who has a separate estate 
may make a will without a power. Per 
Mansfield, C. J., 4 Tuunt. 207. 

(g) See the stat. 34 & 35 II. 8, c. 5, 
s. 14. 

(h) White v. Wilson , 13 Ves. jnn. 89 ; 
0 Cruise, 15. But in the case of Wallis 
v. Hodgson , Ch. R. 300, it was said that 
it is incumbent on & devisee who sets up a 
will, to prove not only the formal requisites 
under the Statute of Frauds, hut he must 
also show the devisor to have been of a 
sound and disposing mind. That is, it 
seems, where the sanity of the testator is 
the question in dispute ; in others, the will 
itself, where its provisions are sensible and 
reasonable, would afford ample primA facie 
evidence to throw the burthen of proof 
upon the heir. Adseverationi tuts eum 
compotem fuxsse negantijidem adessepro- 
bari convcnit. L. 5, Cod. de Codicill. 
On the other hand, insanity apparent on 
the face of the will threw the burthen of 
proof on the testamentary heir. L. 27. ff. 
de Condit. 

(i) The maxim is, semel furibundus 
semper furibundus prmsumltur. It is 
not enough to show that the act was actus 
sapienti conveniens, for that may happen 
many ways ; but it must be proved to be 
actus sapient is, and to proceed from judg- 
ment and deliberation, or else the presunip- . 
tion continues. Lord Nottingham’s MS. 
Co. Litt. by Butler, note 185. 

Lord Thurlow, In the Attorney-general 
v. Pamther , 3 Bro. C. C. 443, observed, 

“ If> however, derangement be alleged, it 
is clearly incumbent on the party alleging 


it to prove the Bame; hut if the derange- 
meut be proved, or be admitted to have at 
any time existed, and a lucid interval be 
alleged to have taken place, the burthen of 
proof attaches to the party alleging such 
lucid interval, who must show sanity and 
competency at the particular period when 
the act was done to which the lucid interval 
refers. And it certainly is of equal im- 
portance, when any derangement at any 
period has been established, that the evi- 
dence in support of a lucid interval should 
be as strong and demonstrative as where 
the object of proof is to establish derange- 
ment itself. 

In Swinburn, 78, it is observed, “ So 
every man is presumed to have the right 
use of his reason until the contrary be 
proved; which being proved, then he is 
presumed to continue still void of it, unless 
he were so for & short time, and in some 
particular actions only, and not continually 
for a long space, as for a month or more, 
or unless ,he fell into some phrenzy upon 
some accidental cause, which is afterwards 
removed, or unless it he a long time since 
he was assailed by the malady ; for in all 
these cases he is not presumed to continue 
in his former furor or malady.” 

Where insanity has been once established, 
and continuing evidence of derangement is 
shown previous to and after the execution 
of the will, evidence of calmness, and the 

t ower of doing formal acts of business, was 
eld to be insufficient to rebut the pre- 
sumption arising against capacity. Green 
v. Thomas , 2 Hogg. 433. Where the tes- 
tator is proved to have frequently laboured 
under incapacity to make a will, his capa- 
city at the time of making the will, that he 
gave the instructions, and that he executed 
the will in the presence of unexception- 
able witnesses, must be distinctly proved. 
Dodge v. Meech , 1 Hagg. 612. 

(ft) A non compos is excepted out of the 
stat. 32 Hen. 8, c. 1. 
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other such causes, are incapable of managing their own affairs (/). The 
words mean the same with the English words, “ of unsound mind (w*).” 
An old man become childish, or so forgetful as not to remember his own 
name, cannot make a will, neither can a drunkard, who by excessive intoxi. 
cation , is deprived of the use of his understanding and reason (n). And 
according to Lord Coke (o), to make a will valid it i9 not enough for the 


(0 Ex parte Cranmer, 12 Ves. jun. 445; 
Ex parte Gilham , 2 Yes. jun. 687. 

(m) See Ex parte Barnsley 9 2 Atk. 167; 
1 Bl. Comm. 604. Ridgway v. Darwin, 
8Vcs,jun. 67. 

(») 2 Co. 6, 23. 

(o) Marquis of Winchester's Case , 6 R. 
23, a. See also Swinburn, 77. Although 
a man be incapable of conducting his own 
affairs, he is still answerable for his criminal 
acts, if he possesses a mind capable of dis- 
tinguishing right from, wrong. In the late 
case of The King v. Bellingham , the 
prisoner, in his defence to a charge of 
having murdered Mr. Percival, avowed 
that he was justified in what he had done, 
because his Majesty’s government had re- 
fused to redress certain grievances of which 
he complained. Mansfield, C. J., in sum- 
ming up to the jury, observed, " In another 
part of the prisoner’s defence, it was urged, 
not however by himself, that at the time of 
the commission of the crime lie was insane 
— with respect to this the law is extremely 
clear. If a man were deprived of all power 
of reasoning, so as not to be able to dis- 
tinguish whether it was right or wrong to 
commit the most wicked transaction, he 
could not certainly do an act against the 
law ; such a man, so destitute of all power 
of judgment, could have no intention at all. 
In order to support this defence, however, 
it ought to be proved by the most distinct 
and unquestionable evidence, that the cri- 
minal was incapable of judging between 
right and wrong. It must in fact be proved 
beyond all doubt, that at the timp he com- 
mitted the atrocious uct with which he 
stood charged, he did not consider that 
murder was a crime against the laws of 
God and nature. There is no other proof 
of insanity which will excuse murder or 
any other crime. 

“ There are various species of insanity. 
Some human beings are void of all power 
of reasoning from their birth; such cannot 
be guilty of any crime. There is another* 
species of madness, in which persons are 
subject to tenqiorary paroxysms, in which 
they are guilty of acts of extravagance ; 
this is called lunacy. If these persons 
were to commit a crime when they were 
not affected with the malady, they’ would 
be, to all intents and purposes, amenable to 
justice; so long as they could distinguish 
good from evil, so long would they be 
answerable for their conduct. There is a 
third species Of insanity, in which the 
patient fancies the existence of injury, and 
seeks an opportunity of gratifying revenge 


by some hostile fcet. If such a person were 
capable, in other respects, of distinguishing 
right from wrong, there is no excuse for 
any act of atrocity which he may commit 
under this description of derangement. 
The witnesses who have been called to 
support this extraordinary defence have 
given a very singular account, in order to 
show that at the time of the commission of 
the crime the prisoner was insane. What 
may have been the state of his mind some 
time ago is perfectly immaterial ; the sin- 
gle question is, whether, when he com- 
mitted the offence charged upon him, he ‘ 
had sufficient understanding to distinguish 
good from evil, right from wrong, and that 
murder was a crime not only against the 
law of God, but against the laws of the 
country.” 

Thomas Bowler was tried at tin; Old 
Bailey, on the 2d July 1812, tor wilfully 
and maliciously discharging a blunderbuss 
loaded with bullets at William Burrowes, 
and wounding him with the contents in 
the neck and back, under circumstances, 
as they were disclosed by the evidence, 
which manifested considerable ill-will to- 
wards the prosecutor, and design in the 
execution of his purpose. The defence set 
up was insanity occasioned by epilepsy. 

Elizabeth Haden, the housekeeper of the 
prisoner, deposed, that he was seized with 
an epileptic fit on the 9th July 1811, and 
was brought home apparently lifeless, 
since which time she had perceived a great 
alteration in his conduct and defneanour. 
He would frequently dine at nine o’clock 
in the morning, eat his meat almost raw, 
and lie on the grass exposed to rain ; his 
spirits were so dejected, that it was neces- 
sary to watch him lest he should destroy 
himself. k 

Mr. Warburton, the keeper of a lunatic 
asylum, deposed, that it was characteristic 
of insanity, occasioned by epilepsy, for the 
patient to imbibe violent antipathies against 
particular individuals, even his dearest 
friends, and a desire of taking vengeance 
upon them, from causes wholly imaginary, 
which no persuasion could remove; and 
yet the patient might be rational and col- 
lected upon every other subject. He had 
no doubt of the insanity of the prisoner, 
and said he could not be deceived by as- 
sumed appearances. 

A commission of lunacy was produced, 
dated the 17 th of Jane 1812, and an in- 
quisition taken upon it, whereby the pri- 
soner was found insane, and to have been 
so from the 30th of March then last. 


Non com- 
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Nftx com* testator to bare had raernory sufficient to answer familiar and usual ques- 
pos; who. tions, but he must have had a disposing mind, so as to have been able to 
make a disposition of his estate with understanding and reason. 


Sir Simon Le Blanc, before whom the 
trial took place, after summing up the 
evidence, concluded by observing to the 
jury, that it was for them to determine 
whether the prisoner, when he committed 
the offence with which he stood charged, 
was or was not incapable of distinguishing 
right from wrong, or under the influence 
of any illusion in respect of the prosecutor, 
which rendered his mind at the moment 
insensible of the nature of the act he was 
about to commit, since in that case he 
would not be legally responsible for his 
conduct. On the other hand, provided 
they should bs of opinion, that when he 
committed the offence he was capable of 
distinguishing right from wrong, and was 
not under the influence of such un illusion 
as disabled him from discerning that he 
was doing a wrong act, lie would be amen- 
able to the justice of his country, and 
guilty in the eye of the law. 

The jury, after considerable deliber- 
ation, pronounced the prisoner guilty. 

According to the report of Oxford’s 
case, Alderson, B. strongly expressed his 
disapprobation of the execution of Bowler. 

So, according to tlie text writers, these 
defects, whether permanent, or temporary, 
must he unequivocal and plain, not an idle 
frantic humour, or unuccountablc mode of 
action, but an absolute dispossession of the 
free and natural agency of the human 
mind. 1 Male’s P. C. «. 4. According to 
Lord Hale, the best criterion lie could 
think of for distinguishing between total 
and partial insanity, was this : “ If a per- 
son labouring under melancholy distem- 
pers, liatli yet as great understanding as 
ordinarily a child of fourteen years hath, 
such a person may be guilty of treason or 
felony.” Hale’s P. 0. AO. 

In Arnold's Case, 8 St. Tr. 290, the 
prisoner was indicted for maliciously shoot- 
ing at Lord Onslow. No doubt could 
exist of his being Jo a certain extent 
deranged, and that he had greatly miscon- 
ceived the conduct of Lord Onslow. Prom 
the evidence, however, it appeared that he 
!md formed a regular design, and prepared 
die proper means for carrying it into 
effect. It was stated by the Court to the 
ury, that he could not be guilty if he did 
lot know what he was doing; but that 
partial insanity would not excuse him, bat 
le must have laboured under such a depri- 
vation of reason as rendered him as sense- 
less as a brute or an infant. 

In the case of the Earl of Ferrers 
[State Trials), although it was proved that 
!iis lordship was occasionally insane, and 
ncapable from his insanity of knowing 
vhat he did, or judgi; g of the consequences 
►f his actions, yet as it appeared tliat when 


he committed the offence he had capacity 
sufficient to form a design, and know itB 
consequences, he was found guilty and 
executed. 

William White having paid his ail- 
dresses to Maria Bally, a young school- 
mistress, who subsequently forbade his 
visits, he shot her with a pistol, in the 
presence of her scholars. The fact being 
proved, three witnesses were brought for- 
ward to prove his insanity; but as they 
merely deposed to dejection of spirits ma- 
nifested previous to the murder, he. was 
found guilty and executed. Collinson on 
Lunacy, voh 1, p. 474. 

In HadfieUVs Case , 1800, lb. 480, the 
prisoner was tried for high treason, and the 
overt act laid was the firing at the King at 
Drury-lane theatre ; previous insanity was 
proved, manifested by acts which were 
continued nearly up to the time of the 
imputed oifeuce. Lord Kenyon stated, 
thut us the prisoner was deranged imme- 
diately before the offence was committed, 
it was improbable that he had recovered 
liis senses in the interim ; and although, 
were they to run into a nicety, proof 
might be demanded of his insunity at the 
precise moment when the act was com- 
mitted, yet there being no reason for 
believing him to have been at that mo- 
ment a reasonable and accountable being, 
he ought to be acquitted. 

I u the case of Edwurd Oxford, 9 C. & P. 
525, before Lord Denman, C. JL, Mr. Baron 
Alderson, and Mr. Justice P&tteson, for a 
treasonable attempt on the life of Her pre- 
sent Majesty, the Lord Chief Justice, in 
summing up to the jury, is reported to have 
observed (biter alia), as follows : “ Then 
the very important question comes, whe- 
ther the prisoner was of unsound mind 
when the act was done. Persons primd 
facie must be taken to be of Bound mind 
till the contrary is shown. But a person 
may commit a criminal act, and yet not be 
responsible. It is not more important than 
difficult to lay down the rule by which 
you are to be governed. Many cases have 
been referred to upon the subject. But it 
is a sort of matter in which you cannot 
expect any precedent to be found. It is 
the duty of the Court to lay down the 
English law on the subject ; and even that 
is difficult, because the Court would not 
wish to lay down more than is necessary 
in the particular case. As to Hadfield’s 
case, Mr. Er&kine would lose nothing by 
laying down the rule most widely. It must 
not, therefore, be said that the admission 
of counsel is to decide the matter. On the 
part of the defence, it is contended that 
the prisoner at the bar was non compos 
mentis, that is (as it has been said), unable 
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Swinbum observes (p), that “ the sane memory for making a will is not Non comb- 
at all times when the party can speak yea or no, and hath life in him, but P 08, 
he ought to have judgment to discern, and be of perfect memory, otherwise 
the will is void ; and therefore the evidence ought to go to this extent.” 

According to the ecclesiastical law, importunity, in its legal acceptation, 
to avoid a will, must be such as the testator is too weak to resist, and in 
such a degree as to take away his free agency (g). 

The question of sanity is so peculiarly a question of fact for the decision Question of 
of a jury, that a will of a real estate canuot be set aside in equity, without 
being first tried at law on an issue of devisavit vel non(r). 

The nature of the evidence requisite to prove the insanity of the testator 
on the one hand, or to establish his sanity on the other, is too obvious to 
require comment. Evidence for the first of these purposes consists princi- 
pally in the proof of such acts done and declarations made by the party as 
are inconsistent with sanity (s). 


to distinguish right from wrong, or, in 
other words, that from the effect of a dis- 
eased mind he did not know at the time 
that the act he did was wrong. As to the 
grandfather, two points will arise whether 
liis conduct was evidence of insanity or 
only of violence of disposition ; and if of 
insanity, whether the insanity was or was 
not hereditary? (Ilis Lordship read the 
evidence of the medical and other wit- 
nesses on the subject of the insanity, ami 
said) : “ It may be that medical men may 
he more in the habit of observing cases of 
this kind, and there may be cases in which 
medical testimony may be essential ; hut 
I cannot agree witli the notion, that moral 
insanity can be better judged of by medi- 
cal men than by others. A s to the father of 
the prisoner, the question will bo, whether 
there was a real absence of tin* power of 
reason— the power of controlling himself, 
or whether it was only a violent or even 
cruel disposition ; and then, upon the 
whole, the question will be, whether all 
that has been proved about the prisoner at 
the bar shows that he was insane at the 
time when the act was done, — whether the 
evidence given proves a disease in the 
mind as of a person quite incapable of dis- 
tinguishing right from wrong. Something 
has been said about the power to contract 
and to make a will. But I think that 
those things do not supply any test. The 
question is, whether the prisoner was la- 
bouring under that species of insanity 
which satisfies you that he was quite un- 
aware of the nature, character, and con- 
sequences of the act he was committing ; 
or, in other words, whether he was under 
the influence of a deceased mind, and was 
really unconscious at the time he was com- 
mitting the act that it was a crime. With 
respect to the letters and papers, they may 
he brought forward on either side of the 
question.” 

Per Parke, B. (on the authority of 
a case said to have been decided by 
Gurney, R.) witnesses for a prisoner oh 


a charge of murder may he examined 
as to the insanity of other members of 
prisoner’s family. 12. v. Walsh, Lancas- 
ter Spring Assizes, 18:35. Similar evi- 
dence was given in Oxford's Case. To 
establish the insanity of a prisoner, papers 
found at his lodgings, and proved to have 
been written by him, before the commission 
of the offence, were offered to he read, but 
were rejected on the ground that what a 
party lias written may be evidence against 
him, but not for liim. 12. v. Casaur , cor. 
Garrow, B., Old Bailey, May 1818. 

“ A drunkard,” salth Lord Coke, “ who 
is voluntarius daemon , hath no privilege 
thereby, but whatsoever hurt or ill he doth 
is aggravated by his drunkenness. Nam 
ornne crimen ebrietas ct incendit et de- 
tajit .” 1 Inst. 247. See above, 396. 

\p) 72. 

((f) P. C. in Kinleside v. Harrison , 2 
Phill. 449. The law (ecclesiastical) pre- 
sumes against the validity of a will made 
by the solicitor of the deceased in his own 
favour, to tiie exclusion of an only son, but 
such a will may be established by clear 
proof that the act was the voluntary act 
of a party of competent capacity, having 
full knowledge of what he did. Butlin v. 
Barry , 1 Curt. 614 ; and the judgment was 
affirmed in the Privy Council. Ib. 637. 

(r) Bransbij v. Ilerridge, Eq. C. Ah 406. 

( s) Swinburn observes, that it is a hard 
and difficult point to prove a man not to 
have the use of his understanding or rea- 
son ; and therefore it is not sufficient for 
a witness to depose that- the testator was 
mad, or beside nis wits, unless a sufficient 
reason can be given to prove this deposi- 
tion, as that he saw him do such acts, or 
heard him speak such words, as a person 
having reason would not have done or 
spoken. Swinbum, 72. The declaration 
of u testator that lie had attempted to de- 
stroy his will, is, it seems, evidence as to 
the state of his mind, although not for the 
purpose of proving revocation. The v. 
Harris, 7 C. & P. 330. 



Non eons- Letter* written by third persons, since deceased, to a party whose will is 
P°** disputed, and found among his papers, are not admissible as evidence of 

his competency, without some proof that he himself acted upon them. And 
the facts of such a letter having been so found with the seal broken, 
being a letter on legal business concerning the party's affairs, and bearing 
the indorsement of his attorney, since deceased, “ 20th May 1780; letter 
from Mr. M. to Mr. M.,” are not evidence of the party's having acted upon 
the letter sufficient to warrant its reception as evidence (*). 


(t) Wright v. Tatham , in Error, 5 Cl. & 
F. 670. See 1 Ad. & KU.3 ; 8 N. & M. 260 ; 
7 Ad. & Ell. 313; 6 N. & M. 132. It was 
proved that after the death of J. M. f 
whose competency was disputed by the 
plaintiff in error, many letters addressed 
to him by various persons were found, with 
other papers, in a cupboard under his 
book-case in his private room. Amongst 
the letters so found, was one addressed by 
Charles Tatham, a cousin of J. M., dated 
Alexandria, October 1784, relating prin- 
cipally to his own situation and adven- 
tures. The letter was post -marked as a 
ship letter, and was in the handwriting of 
Charles Tatham, who had been personally 
acquainted with J. M., and had been dead 
many years; and a draft or copy of a 
letter was given in evidence by the defen- 
dant below, in the handwriting of J. M-, 
addressed to the said C. Tatham, dated 
June 1st, 1787, which recognised the re- 
ceipt of a former letter u some time ago.” 
Another of the letters so found purported 
to he a letter of business, addressed by 
Oliver Martin, the vicar of Lancaster, to 
J. M. y recommending a case to be pre- 
pared and laid before counsel, for the settle- 
ment of some matter in difference between 
J M and the parish. It was proved that 
James Barrow was at the time of the date 
of this letter the attorney of J. M., and 
had been dead 35 years ago, and that an 
indorsement on the back of the letter, 
u 20th May, 1786, letter from Mr. Mar- 
tin to Mr. Marsden,” was in his hand- 
writing. These letters, and a third also, 
addressed to J. Af.by Mr.EUershaw, formerly 
curate of the chapel of Hornby, to wli ich he 
had been presented by J. M. and addressed 
by him to J. M. on relinquishing the cure, 
having been rejected upon a trial at Lan> 
caster, in 1833, before Gurney, B., and 
a bill of exceptions having been tendered, 
a difference of opinion existed amongst the 
Judges in the Court of £r$or in the Ex- 
chequer Chamber, whether these letters 
ought to have been received ; but a venire 
facias de novo was awarded on another 
ground. See Wright v. Tatham , 1 Ad. 

& Ell. 3 ; 3 N. fit M. 260. Upon another 
trial before Gurney, B., at the Lancaster 
Sam. Ass. 1834, the letters were reeeived 
in evidence, and the jury found a verdict 
for the defendant below. A motion having 
been made for a new trial, Lord Denman, 
after time taken to consider, delivered the 


judgment of the Court, declaring the letters 
to be inadmissible. Upon the trial of the 
same cause at the Lancaster Sum. Ass. 
1836, before Mr. Justice Coleridge, the let- 
ters were rejected ; the jury found for the 
plaintiff, and bills of exceptions were ten- 
dered on both sides. The case was twice 
argued in the Exchequer Chamber before 
the Judges in error, and upon the last 
argument before L. C. J. Tiudal, Js. Parke, 
Bosanquet, and Coltman, and Barons 
Parke and Gurney. The learned Judges 
being equally divided in opinion, the case 
was carried into the House of Lords, 
where, after argument, six of 4lie learned 
Judges were of opinion that none of the 
letters in question was admissible; three 
thought tliat all the letters were adrnis- 
ble, and three were of opinion that the 
letter indorsed by Barrow was distinguish- 
able from the other two. On the 7th of 
June 1838 judgment was given for the 
defendant in error, affirming the rejection 
of the letters. Lord Brougham, in giving 
judgment, observed as follows : My Lords, 
I am now prepared to move the affirmance 
of the judgment of the Court below. I am 
perfectly satisfied that all the letters set 
forth in the bill of exceptions, and the ad- 
missibility of which formed the question on 
this appeal, were properly rejected at the 
trial, us not admissible in evidence, ac- 
cording to the rules which govern the 
reception of evidence in our courts of com- 
mon law. I stated to your Lordships, on 
a former day, that that was my opinion, 
and that the only doubt I entertained arose 
yi consequence of the difference of opinion 
among the learned Judges who assisted 
your Lordships with their advice. Six of 
those learned Judges gave their opinions 
that all the letters were properly rejected, 
the six others giving a different opinion, 
but also differing among themselves, three 
of them being of opinion that all the letters 
were admissible, and three that one only 
was admissible. 1 then stated that it ap- 
peared to roe there was no ground for any 
distinction between Oliver Martin’s let- 1 
ter and the other two ; that if the two 
letters were properly rejected, as nine of 
the learned judges agreed they were, 1 did 
not see any ground of distinction lietweea 
them and the third letter. But three of 
the learned Judges thought Mr. Martin’s 
letter was distinguished from the ether 
two by reason of the indorsement on it, by 
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The widow of Mr. Bennett claimed the whole of her husband's property Prrtofof 
under his will. Bennett had been greatly debilitated in mind and body by capacity. 


Mr. Barrow, wiio had boon Mr. Marsden 
attorney at tlic time of its date. That in- 
dorsement., which was proved to be in the 
hand-writing of Mr. Barrow, did not ap- 
pear to me to form any ground of distinc- 
tion, it rather tended to prove that Mr. 
Marsden had not seen that letter. The 
indorsement in the hand of a third person 
could not prove that Mr. Marsden acted 
on the letter, and without some act done 
by him in respect of it, all the Judges ad- 
mitted that it could not be evidence of his 
competency, which was the matter in issue. 
In the next place, it was quite clear that 
Mr. Barrow read that letter ; In*, was Mr. 
Marsden’s solicitor, and his indorsement 
on it. did not prove that Mr. Marsden 
transmitted it to him, or read it, or ever 
saw it ; and to infer from the indorsement 
that he communicated it to his attorney, 
was assuming the^ very fact that was re- 
quired to bn proved. Then there is a fai- 
lure of proof of his having done any act in 
respect of thrift lettser, showing liis compe- 
tency to make his will ; and the three let- 
ters were alike inadmissible for that pur- 
pose? ; and even on the showing of the 
learned Judges in favour of this letter (Mr. 
Martin’s), there is no ground for holding it 
more entitled to be admitted than the other 
two letters. I never saw a clearer case, or 
one calling for a more unhesitating expres- 
sion of opinion, and I move accordingly 
that tin? judgment of the Court of Exche- 
quer Chamber be aftirmed. 

My noble ami learned friend, Lord Lynd- 
hurst, not having heard the arguments ut 
your Lordships’ tor.-, declines to deliver uny 
opinion on them, but having read the opi- 
nions o£ the learned Judges, lie authorizes 
me to say, that he agrees with me that the 
judgment of the Court below ought to be 
affirmed, as in accordance with the great 
principle of the rule of evidence in ques- 
tion. 

Lord Denman. — I have not the advan- 
tage of having heard the arguments in this 
case at your Lordsliips’ bar, nor the opi- 
nions delivered to your Lordships by the 
learned Judges. But I heard the question 
of the admissibility of these letters argued 
in the Court of King’s Bench two years 
ago. It would not be proper for me to 
enter into the case at any length, but I 
wish to state to your Lordships the opi- 
nion which I formed, when the case was 
before the Court in which I have the ho- 
nour to sit, and baying carefully consi- 
dered the judgment given by the Judges 
in the Exchequer Chamber since, I still 
adhere to the judgment of the Court of 
King’s Bench. Supposing these letters 
wore found and produced under circum- 
stances free from all suspicion, and that 
they expressed the genuine opinions of the 
writers of them respecting the person to 
VOL. II. 


whom they were addressed, I continue to 
hold that that expression of opinion could 
not be admitted to prove the fact of his 
competency ; and therefore, as declara- 
tions of opinion, they could not have the 
smallest influence on the question in issue. 
To infer from the c ire um stances under 
which these letters were found, that the 
testator acted on them, we must first as- 
sume his competency, which is the matter 
to ho proved* The tendering of the letters 
under these circumstances, would rather 
make me jealous of extending the rules 
which guard the reception of evidence. 
The only question admitting of doubt, is, 
whether the letter of Mr. Martin is in a 
different situation from the other two. I 
could not see, after the ^nost careful consi- 
deration, why a different, rule of evidence 
should be applied to that letter. Had the 
testator himself indorsed it, that act might 
have proved the fact, for proof of which it 
whs offered. But when I consider that 
the indorsement was not written by the 
testator, hut by Mr. Barrow, his attorney, 
r I do not understand liow that indorsement 
could distinguish that letter from the 
others, so as to make it admissible to prove 
the testator's competency. There is no 
proof that he did any rational net in re- 
spect of that, loiter, unless we assume that 
his was the. hand that wrote the indorse- 
ment, which is contrary to the evidence. 

I agree therefore with tin; opinion express- 
ed by my noble and learned friend, that 
the judgment ought to be affirmed. 

The Lord Chancellor. — It. was my duty 
to attend to tin; arguments in this case 
at the bar, and also to the opinions de- 
livered by the learned Judges, to whom 
1 listened with the utmost attention, and 
their statements, although not binding 
on your Lordships, are entitled to the 
' greatest weight arid respect. They all 
seemed to agree in one point, that the let- 
ters, taken as the mere declarations of the 
opinions of the writers of them, could not 
be evidence of the competency of the per- 
son to whom they were addressed. Some 
of the learned J udges say all the letters 
ought to have been received in evidence 
because there was sufficient proof, as they, 
conceived, that the testator acted on them. 
There is no doubt that -if he had acted on 
them they would be receivable at all 
events, whatever might be the effect of 
them on the jury. But the question is, 
whether he did or did not act on them. 
They were found, together with other let- 
ters, open in a cupboard under a bookcase 
in the testator’s private room, and one of 
them had an indorsement in the hand- 
writing of Mr. Barrow, who was then the 
testator’s solicitor. Three of the learned 
Judges were of opinion that this indorse- 
ment distinguished that letter from the 
4 N 
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L roof of habits of debauchery, and the womau effected the marriage by getting into 

■Hpocfty. lodgings opposite to him at bath, and no sooner were they married than 
she discharged all his servants. Lord Thurlow was much against the will, 
and two issues were directed as to its validity, in both of which it was esta- 
blished. L. C. J. Eyre, before whom it was tried, stated to the jury, that 
the point was, whether he perfectly knew what he was doing , and that they 
were not to enter too minutely into considerations of influence (a). 


other two, so as to render it admissible ; 
three more thought all the letters admis- 
sible, while the other six thought none of 
them was receivable, because there was no 
proof that the testator acted on any of 
them ; and with this conclusion 1 entirely 
concur, being, like them, of opinion that 
the testator did not act. on any of the letters 
in such a way as would prove his compe- 
tency to make his will. In order to intro- 
duce the letters there must he some accom- 
panying proof that he was engaged in the 
matters to which they referred. There 
was no such proof, nor was there any of 
the person by whom the seals were broken 
or the letters were plum] in the cupboard, 
but it was desired to he inferred that they 
were placed there by the testator. If lie 
had placed them there after opening and 
reading them, these acts would he valu- 
able to a certain extent us proof of his 
competency ; hut as there is no proof of bis 
having so acted with regard to any of those 
letters, no inference can be drawn either 
in favour of his competency or against it. 
To infer these acts without proof would he 
assuming his competency, which is the 
vpry question in issue. One of the letters 
was indorsed by the testator’s attorney ; 
had it been indorsed by himself it would 
have been receivable j hut from that, act 
done by the attorney, no inference can he 
drawn as to the testator’s competency ; it 
is an act not more consistent with bis 
competency than it was witli bis in coin po- 
tency. To infer without, proof that he 
dealt with the letters, is tonssume lus com- 
petency, which is the whole question. 
From the appearance of the letters no in- 
ference can be drawn whether he or another 
person had dealt with them. Mr. Harrow, 
whose indorsement was on the third letter, 
was as likely as the testator to he the per- 
son who opeued it and gave direel ions on 
it. You cannot, assume that the testator 
dealt with these letters. Jt is allowed by 
all thut two of the letters are inadmissible; 
I think the third also inadmissible, and I 
agree that the judgment of the Court be- 
low ought to be affirmed. 

Affirmed accordingly. 

(«) Bennett's Case, 0 Ves. jun. 183. 
In the cast? of Doe v, Wright , Lancaster 
Summer Assizes, 183(i, Coleridge, «!., in 
summing up to the jury, stated (inter 
tt tia) us questions for their consideration, — 
Had he a mind sound, free from delusion ? 
Hid he know the state of his family and 
property, his own situation, and the act he 


was doing, if expressed to him in plain 
and familiar language ? In ejectment, to try 
the title to lands, the sole question being 
as to the validity of a deed, upon the men- 
tal capacity of a party to execute it, the 
Judge directed the jury that the question 
for them to try was, “ whether the person 
was of sound mind or not,” but went on 
to explain that to constitute such unsound- 
ness of mind as would avoid a deed at law, 
tin? party must be incapable of understand- 
ing and acting in the ordinary affairs of 
life; and that, the jury were at liberty to 
consider whether he was capable of under- 
standing what lie did by executing the deed 
in question, when its general import was 
explained to him ; it was held, that taking 
the whole direction together, it was right. ; 
and also, that if the question had been 
more vague and ambiguous, unless the ob- 
jection had been brought distinctly to the 
notice of the Judge at the time, the plaintiff’ 
in error could not avail himself of it after- 
wards ; if brought in that manner under 
his notice, and he had refused to clear it 
up, it might have been the subject of ex- 
ception as well us any other matter of 
law. Ball v. Mannin , 1 Dow, N. S. 380. 
Where the wife, of advanced age, eight 
months after marriage, executed a will 
under a power, varying only from her for- 
mer disposition of her fortune, in making 
a reasonable provision for her husband 
and his eldest son, and notwithstanding 
continued anil severe bodily infirmity from 
paralytic attack, having never expressed 
any dissatisfaction or wish to vary such 
disposition, but. on the contrary referred 
to it with anxiety to secure her intended 
benefit to the family of one of the objects 
who lmd become bankrupt, after the lapse 
of nine years, and shortly before her death, 
executed another will, giving the whole to 
her hushand; the Court, regarding the 
totul improbability of such a change of 
disposition, the previous anxiety of the 
husband to acquire possession of the for- 
mer will, and the control of her affairs, 
and the facts of her being at the time of 
executing such second will in a state of 
very weakened and doubtful capacity, and 
the factum of the will originating with 
and carried on entirely by his means and 
interference, and by contrivance to pre- 
vent the access of other persons at the 
time in her confidence, pronounced against 
its being the real mind and wish of a capa- 
ble and free testatrix, and condemned the 
husband in costs. Marsh V. Tyrrell , 2 
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The heir at law is not estopped from impeaching a will on the grounds 
of the testator’s insanity, although he has himself proved the will in the 
Ecclesiastical Court, and retained the legacies (?;). 

The manner in which a will has been written and executed, and the con- 
tents of the will itself, coupled with the situation of the testator, and the 
circumstances under which it was made, afford important evidence as to his 
capacity (w). And it seems that from such evidence alone, where the terms 
of the supposed will arc such as tend to exclude the supposition of the 
maker’s sanity, the jury rnay decide against the validity of a will (x). But 
it is clear, on the other hand, that it is not sufficient to show that the dispo- 
sitions of the will are imprudent and unaccountable ( y ). 

The capability of the testator to discharge the duties of a public situation 
affords a strong presumption of his capacity to make a will (z). 

It has already been observed, that when confirmed insanity at any period 
of time antecedent to the making of the will lias been established, it lies on 
the devisee to prove the competency of the testator (a) when he made the 
will. 

Lord Thurlow(£) observed, that if the derangement be proved, or be ad- 
mitted to have at any time existed, and a lucid interval be alleged to have 
taken place, the burthen of proof attaches to the party alleging such lucid 
interval, who must show sanity and competency at the particular period 
when the act was done to which the lucid interval refers. And it is cer- 
tainly of equal importance, when derangement at any period has been 
established, that the evidence in support of a lucid interval should be as 
strong and demonstrative as where the object of proof is to establish de- 
rangement itself. 

It is, however, to be recollected, that, a lucid interval, from its very 
nature, does not admit of that full measure of* proof which positive insanity 
affords by symptoms and indications of a decisive nature (r). This doctrine, 


Hugg. 84; S. I\ Mynn v. Mohinson, *2 
I bigg. 179. 

(r) Lord Montague'* Case, 9 Mod. 90. 
(w) 9 Yes. jun. 010. 

(a?) Durr v. Duval, 8 Mod. 09. 

(y) Hi. SirT. Duval had two sons, and 
being taken ill on the 10th of April 1719, 
made his will, devising an estate of 1,0001. 
a year to fils eldest son and the licirs of 
his body, and another of 1,7001. to his 
youngest, and the heirs of his body. If 
either of his sons should die without issue, 
the estate of him so dying was to go to 
the survivor ; but if both his sons should 
die loith issue, the two estates were de- 
vised to Daniel Burr. The sons died 
without issue, and it appeared that a join- 
ture of 600 1» had been charged on the 
estate devised to the elder brother; but 
the verdict was in favour of the will. 

( 2 ) See Greentoood's Case, 3 Bro. C. 
c. 444 ; 13 Ves. jun. 89. See also White 
v. W dson, 12 Ves. 87. Apparent sanity 
on some subjects is not conclusive proof 
that delusion on particular subjects, and 
showing itself on particular occasions, does 
not exist. And it seems that in civil cases 
this partial insanity, if existing at the time 
of an act done, invalidates that act, al- 


though it he not directly connected with 
it. It. lias been said that where there is 
dedusion of mind there is insanity ; as 
where persons believe things to exist which 
exist only, or at least in that degree exist 
only, in their own imagination, and of the 
non-existence of which neither argument 
nor proof cun convince them, and which 
no rational person could have believed. 
Tiiis delusion may sometimes exist on one 
or two particular subjects, though generally 
there are other concomitant circumstances, 
such as eccentricity, irritability, violence, 
suspicion, exaggeration, inconsistency, and 
other marks and symptoms which may 
tend to confirm the existence of delusion 
and to establish its insane character. 
Judgment of Sir J. Nichpll in Dew v. 
Clarke , Haggard’s R. 1826. 

(a) Supra, 1276, note (i). 

( h ) Attui'ney Gemral v. Pamther, 3 
Bro. C. C. 443. 

( c ) See the observations of Sir J. 
IViclioll, in giving judgment in the case of 
White v. Driver, 1 Phill. R. 88. He 
says, “ It is scarcely possible indeed to be 
too strongly impressed with the great de- 
gree of caution necessary to be observed in 
examining the proof of a lucid interval • 

4 N 2 9 
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therefore, cannot be extended farther than to require, that where insanity 
at an antecedent period has been satisfactorily established, its continuance 
shall be presumed until that presumption be satisfactorily rebutted. 

The fact that the will itself is a sensible one, provided it can be com- 
pletely proved that the party who made it, framed it without assistance, 
affords a presumption that it was made during a lucid interval (d). But 
although the wisdom and prudence of a will, when fully established to be 
the work of the testator, affords a reasonable, nay, even a strong presump- 
tion of his sanity, the more especially where it is made under circumstances 
which required the judgment and foresight of a rational mind, and em- 


but the law recognizes acts done during 
such an interval as valid, and the law 
must not be defeated by any overstrained 
demands of the proof of the fact.” 

Lord Thurlow, in the case of the Attor- 
ney General v. Parnther , also observed, 
“ There is an infinite, nay, an almost insur- 
mountable, difficulty in laying down ab- 
stract propositions on a subject which de- 
pends on such a variety of circumstances 
as the establishment, of lucid intervals. 
General rules are easily framed, but the 
application of them creates considerable 
difficulty, where they are not sufficiently 
comprehensive to meet every circumstance 
which may enter into and materially affect 
each particular case. There cun be no 
difficulty in asserting, that wherever the 
mind acts, it ought, to net efficiently, and 
to be in possession of Itself ; but it is not 
easy to lay down with tolerable precision 
the rules by which the state of a person's 
mind can he tried.” 

He further observed, that u evidence 
applying to lucid intervals ought to go to 
the state and habit of the person, and not 
to the accidental interviews of any indi- 
viduals, or to the degree of self-possession 
when performing particular ucts ; for it 
would he extremely dangerous from par- 
ticular nets to draw a conclusion so general, 
as that a person who hud confessedly be- 
fore laboured under mental derangement, 
was capable of doing that which should he 
binding upon himself and others, and from 
such acts to try the state of the miud in 
those cases iu which the disorder is, as it 
is most frequently, insanity quoad hoc. 
At the same time, though purtial insanity 
frequently prevails, yet it must always be 
watched with infinite cure ; and it seems 
scarcely possible to extract from any par- 
ticular case that which will apply to auy 
other.” 

( d ) Godolph. 25. Swinbum observes, 
“ If a lunatic person, or one that is beside 
himself at times hut not continually, makes 
his testament, and it is not known whether 
the suine were made while he was of sound 
mind and memory or uot, then in case the 
testament be so conceived as thereby no 
argument of frenzy or of folly can be 
Bothered, it is to he presumed that the 
same was made during tlm time of his calm 
ocid clear intermission, and so the testa- 


ment shall he adjudged good ; yea, although 
it cannot be proved that the testator usetli 
to have any clear and quiet intermissions 
ut all, yet nevertheless, I suppose that if 
the testament be wisely and orderly framed, 
the same ought to be accepted fora lawful 
testament.” 

Sir W. Wynne, in the case of Cartwright 
v. Cartwright (1 Phill. It 90), observes, 
M I think the strongest and best proof that 
can arise as to the lucid interval, is that 
which arises from the act itself; that 1 
look upon ns the thing to be first ex- 
atnined ; and if it can be proved and 
established that it is a rational act ration- 
ally done, the whole ease is proved. In 
iny apprehension, where you are able com- 
pletely to establish that, the law does not 
require you to go further; and the cita- 
tiou from S win burn states it to be so. The 
manner in which he has laid it down is, 

* If a lunatic person, or one that is beside 
himself at times but not continually, makes 
his testament, and it is not known whether 
the same were made while he was of sound 
mind and memory or not, then in case the 
testament be. so conceived ns thereby no 
argument of frenzy or folly can be gathered, 
it is to be presumed that the same was 
made during the time of his culm and clear 
intermission, and so the testament shall 
l>e adjudged good ; yea, although it cannot 
be proved that the testator useth to have 
any clear and quiet intermissions at. all, 
yet nevertheless, I suppose that lf the tes- 
tament be wisely and orderly framed, the 
same ought to be accepted for a lawful 
testament/ Unquestionably there must be 
complete and absolute proof that the party 
who had so framed it, did it without any 
assistance. If the fact be so, that he has 
done without assistance as rational an act 
as con be, what then is more to be proved ? 
I do not know, unless it can be shown by 
any authority or law what the length of 
the lucid interval is to be, whether an hour, 
a day, or a month. 1 know no such law 
as that; all that is wanting is, that it 
should be of sufficient length to do the 
rational act intended. I look upon it, that 
if you are able to establish the fact that the 
act done is perfectly proper, and that the 
party who is alleged to have done it was 
free from disorder at the time, that is com- 
pletely sufficient.” 
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braces numerous and complicated provisions, it is still but a natural pre- 
sumption, which admits of absolute proof to the contrary (e). 

But it seems that a slight indication of folly in the instrument itself, 
would be sufficient to rebut such a presumption (f). 

These however, it is to be recollected, are not presumptions of law, but, 
upon the trial which involves the capacity of a testator to make a will, are 
mere natural presumptions for the consideration of the jury under all the 
circumstances of the case. 

It is by no means necessary to show that a testator who has once been 
deranged had, at the time of making the will, regained all the powers of 
mind which distinguished him before the malady ; all that is essential is, 
that he should be restored to a disposing mind, capable of doing an act of 
thought and judgment (< 7 ). 

If a testator be proved to have been non compos at the time of making his 
will, it is absolutely void, although it be proved that he afterwards reco- 
vered his senses (7i). 

Primd facie evidence of a will may in the next place be rebutted by proof 
of revocation. The Stat. of Frauds (29 Car. 2, c. 3, 9 ect. 0 ,) enacts, that no 
devise of lands, tenements or hereditaments, nor any clause thereof, shall 
be revocable, otherwise than by some other will or codicil in writing, or 
other writing declaring the same, or by burning, cancelling, tearing or 
obliterating the same, by the testator himself, or in his presence, and by 
liis directions and consent ; but all devises und bequests of lands and tene- 
ments shall remain and continue in force until the same be burnt, cancelled, 
torn or obliterated by the testator or his directions in manner aforesaid, or 
unless the same be altered by some other will or codicil in writing, or other 
writing of the devisor, signed in the presence of three or four witnesses, 
declaring the same. 

In the first place, then, a will may be revoked by some other will or codicil 
in writing . — A second will does not revoke the first, unless its execution be 
perfect as an original will, even although it contain a clause of express 
revocation ; for as it does not appear to have been the intention of the tes- 
tator to revoke the former will without making another disposition of his 
property, and as the latter branch of the antecedent cannot be carried into 
cfiect, the law considers the act to be a nullity ; as where the second will 
is attested by three witnesses, but they do not sign their names in the tes- 
tator’s presence (£). 

The mere fact of making a second will does not operate as a revocation 
of the first will. If a man by a second will revoke a former will, yet if he 
keep the first will undestroyed, and then cancel the second, the first will is 
revived (A). And where the jury found that the testator had made a second 


(e) It must be agreed, that the wisdom 
of a testament is, without doubt, a very 
strong presumption of the sanity of the 
testator. It was upon the authority of 
this presumptiou that the senate of Home 
formally confirmed a testament made by a 
person in a state of insanity ; because there 
was nothing unreasonable in his disposition 
they fairly presumed that it was made in a 
lucid interval, and they forgot the certain 
madness of the testator in contemplating 
the good sense of the testament. It was 
upon a similar colour that the Emperor 
Leo the philosopher decided, in his 39th 


Novel, that the testament of an interdicted 
prodigal ought to bo executed, provided It 
contained nothing unworthy of the chu^ 
racter of a man of prudence. Pleading of 
D’Aguesseau, 2 Ev. Pothier, 625. 

(J‘) Godolph. 26. 

(p) See Lord Eldon's observations, ear 
parte Holyland , 1 1 Ves. 11. 

(h) 11 Mod. 167. 

(i) Onyons v. Tyrer, 1 P. Wms* 343. 
JSdleston v. Speke, 1 Show. 89; Carth.80. 
Lemberg v. Mason , Com. 464. 

(A) Per Lord Mansfield, in Harwood 
v. Goodright , Cowp. 91 . Glazier v. Gla- 
4 3 
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will different from tlic former, but added, “ in what particulars is unknown 
to the said jurors/* it was held that there was in point of law no revocation 
of the former will (/). 

Other writ- Or other writing signed in the presence of three or four witnesses . — The 

* n 8>’ terms of this clause import that the testator shall sign the writing in the 

presence of the witnesses ; but they do not require, as in the case of a will, 
that the witnesses shall sign in the presence of the testator («*). The latter 
words of the clause relate to the words other writing , and not to the word 
will; and therefore a will does not operate as a revocation, unless it be a 
complete will under the fifth section, subscribed by the witnesses in the 
testator’s presence. On the other hand, a complete will operates as a revo- 
cation, although the testator does not sign it in the presence of the wit* 
nesses (w). 


Cancella- 

tion. 


Intention. 


Declara- 
tions of the 
testator. 


Or by burning , cancelling , tearing , §c.— To prove a revocation of this 
nature it must appear that an act of cancellation was done with the intent 
to cancel the will. As far as concerns the act, which is the mere symbol 
of intention, it is unnecessary to show a complete destruction or oblitera- 
tion («). If a testator having made two parts of a will, destroy one of them 
animo revorandi , it annuls both. So where a testator having frequently de- 
clared himself to be dissatisfied with a will, ordered a person to fetch it 
(being in bed near the fire), and when it was brought, gave it a rent and 
threw it into the fire, where it would have been burnt had not the person 
who fetched it taken it off undiscovered by the testator (p). 

No violence to the instrument will operate as a revocation, where the 
party wus of unsound mind at the time of the act (q). 

The question of revocation may either be one of fact or of law ; but where 
it turns on the intention of the devisor, it seems to he a question of fact for 
the jury. In the case of Titner v. Titner , where there were interlineations 
in a will, the question of revocation was left to the jury (r); yet in the late 
case of Winsor v. Pratt (s), where the testator after the execution of his will 
made interlineations and obliterations, and afterwards made a fair copy, 
which was never signed, published or attested, and both the interlined will 
and the copy were found locked up in a drawer at his residence, the Court 
seem to have decided upon the fact of intention, and upon a special case 
being reserved, held that the will had not been revoked (*). 

Declarations by the testator which are cotcinporary with the act, are not 
only admissible, hut most important evidence to prove his intention, and 
the legal quality of the act(w). If a will proved to have been executed, 


*w»r, 4 Burr. 2512, cited by Buller, J. 
Doug. 40. 

(/) Harwood v. Goodright , Cowp. 87, 
in K. B. in error, in affirmance of the 
judgment of the 0. P., and afterwards in 
the House of Lords. 

(w) 1 P. Wins, 345. 

(«) Hod v, Clarke , 3 Mod. 218. Ellis 
v. Smith, cor. Lord Hardwicke, Ibid. 220, 
in not. Leach’s edit.; 4 Burn’s Ecc. L. 
109. 

(o) Winsor v. Pratt , 2 B. & B. 650. 
Hoe d. Perkes v. Perkes , 3 B. & A. 489. 
Bibb v. Thomas, 2 Bl. R. 1043. 

(p) &ir Edward Symon *s Case , cited 
Com. 453. See Titner v. Titner, 3 Wils. 

WO* 

tv) Where the will of a person who 


lmd become insane was found smeared and 
gnawed, and no evidence was given of the 
state of his mind when it was done, it was 
held in the Prerogative Court, that ac- 
cording to the general rule, the rationality 
or irrationality of the agent was to be 
judged of from the nature of the act ; and 
therefore, under the circumstances, the 
party being of unsound mind at the time 
of such cancelling, the will was established. 
Seruby v. Fordham, 1 Pliill. Add. 74 • 
and see below. ? 

(r) By Wihnot, L, C. J., as cited by 
Gould, J. 3 Wils. 508. 

(s) 2B.&B.G50. 

t) Winsor v. Pratt, 2 B. & B. 650. 

(m) Burtenshnw v. Gilbert, Cowp, 53. 
Tim delivery of the will to the executor by 
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and which after execution remained in the custody of the testator, cannot 
be found after his death, a presumption (according to the practice of the 
Ecclesiastical Courts) arises that he has cancelled the will, and the burthen 
of proving the contrary is thrown on the party alleging the contrary (jr). 

In the next place it seems to be now established, that, a will may not only 
he revoked by the means pointed out by the plain letter of the Statute of 
Frauds, but even by an implication arising out of colic teral circumstances. 
Thus it has been held that the subsequent marriage of the testator, and the 
birth of a child, afford a presumption of revocation (»/) of a will which 
would otherwise entirely exclude them. 

But upon the nature and grounds of this presumption a difference of opi- 
nion ha9 existed. In the case of Brady v. Cubitt(z), Lord Mansfield, C. J., 
and Ashurst. and Buller, Js., were of opinion that such a presumption was 
a marc prasumptio juris, which might be rebutted even by parol evidence 
to the contrary, the doctrine being founded on a mere presumption of 
intention on the part of the testator to revoke his will under the circum- 
stances ( a ). But Lord Kenyon, in the case of Doc d. Lancashire v. Lan- 
cashire (b), intimated an opinion that the foundation* of the principle was 
not so much an intention to alter the will, implied from those circumstances 
happening afterwards, as a tacit condition annexed to the will itself, at the 
time of making it, that the party does not then intend that it should take 
effect if there should be a total change in the situation of his family. And 
his lordship observed, that if the decisions on the subject were referrible to 
a subsequent intention, the principle would be considerably disturbed by 
the argument of Baron Perrot, in Christopher v. Christopher ; and the 
circumstance of a conception not communicated to the husband, or of a mis- 
carriage subsequent to his death ; the latter of which might have some 
influence on the intention of the devisor, and yet would not operate as a 


the party, become a widow, witli other re- 
cognitions, was held to he sufficient evidence 
of republication of the will made whilst un- 
der coverture, and was declared entitled to 
general probate. Miller v. Brown, 2 
Uagg. 900. 

(a?) Loxley v. Jackson, 3 Pliill. 128. 
The deceased executed his will in India, 
in duplicate, one part of which was sent 
to him after his return to this country, 
and was never traced out of liis possession, 
and not found at his death, it was held 
that the presumption was, that he lmd de- 
stroyed that part; and that uuless that 
fact were repelled by evidence, the legal 
consequence was, the intention to revoke 
thereby the duplicate not in his possession. 
Colvin v. Frazer, 2 Hagg. 260. Such 
a presumption may be repelled by strong 
circumstances, as well as by direct positive 
evidence. 

(y) Brady v. Cubit t, Doug. 30. Speke's 
Case , Carth. 81. Earl qf Lincoln v. 
Bolls, in Dorn. P. 1695, 1 Eq. C. 412. 
Tickner v. Tickner, cited 3 Atk. 742. 
Wellington v. Wellington , 4 Burr. 2165. 
Christopher v. Christopher , 4 Burr. 2182. 
A will in favour of the issue of a former 
marriage, is not revoked by a subsequent 
marriage and birth of issue, when? the 
latter arc provided for under a settlement ; 


and semble, it docs not vary the ease, 
whether the provision is out of the hus- 
band’s or 1 lie wife’s property. Talbots. 
Talbot, 1 Hagg. 705. Marriage and issue 
not being an absolute revocation of a will, 
but presumptive only, and capable of being 
repelled by circumstances; held, that 
where the second wife and her issue were 
provided for, and the testator was shown 
to have been fully aware of the existence 
of the former will, providing lor the issue 
of a fdrnier marriage, the will was not by 
implication revoked. Johnson v. Wells, 2 
Hagg. 561. T. having devised land to A. 
for life, with remainder to his sons and 
daughters in tail upon the death of A., 
and a son of A. kuown to T., a posthumous 
daughter of A. surviving unknown to T., 
by a codicil reciting that A. had died with- 
out leaving any issue, devised the premises 
to it was held to be but a conditional 
revocation ; it was also held tliat TVs sub- 
sequent knowledge of the daughter two 
years before her death, did not establish 
the codicil. Doe v. Evans, 2 P. & D. 378. 

(s) Doug. 30. 

(a) Ibid. And see the cases of Emmer - 
son v. Boville, 1 Phill. It. 342. Holloway 
v. Clarke, Ibid. 33U. Johnston v. John- 
ston, Ibid. 4(58. 

(b) 5 T. R. 58. 
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revocation; and the former would have that effect, though it could not 
influence his intention. 

The doctrine of implied revocations, which is borrowed from the civil 
law, did not prevail after the express enactments contained in the Statute of 
Frauds, without hesitation and reluctance ; even in the case of Christopher 
v. Christopher , where the doctrine was finally sanctioned, a very able Judge 
dissented from it, lest the Statute of Frauds should be repealed (c). 

The admisibility of parol evidence of the testator's declarations to rebut 
the presumption of revocation, although borrowed from the same source 
with the doctrine itself, seems to be still subject to great doubt, founded 
not only on the loose and uncertain nature of such evidence, but upon the 
very principles on which the presumption itself rests (if). 

In the case of Kennchel v. Scrafton (e) f the Court, upon the ground of 
preceding authorities, held that the marriage and subsequent birtli of a 
child (/), without provision made for the objects of those relations, of 
themselves operated as a revocation of a will of lands, and that the rule 
applied in those eases only where there was an entire disposition of the 
whole estate (y) to their exclusion and prejudice. And the Court left the 
question, how far the presumption of revocation might be rebutted by 
the parol declarations of the testator, untouched. 

As a will of lands can operate on such lands only as the devisor had when 
he executed the will, the operation of a will as to particular property may 
be defeated, by showing that it was purchased after the execution of the 
will (//), or that subsequently to the execution lie levied iifine(t), or suffered 
n recovery of lands (j) which lie had at the time of the execution of the will, 
for he thereby takes a new estate. And if a testator, having made his will, 
levy a fine to such uses as he shall by deed or will appoint, mid die without 
making a new will, the will made prior to the fine is revoked (It). 


(e) Sec the observations of Lord Ellcn- 
ho rough, 2 Fast, 538 ; and of Lord Ken- 
yon, 0. J. in Dor d. Lancashire v. Lan- 
cashire , 5 T. It. 37 ; and ol‘ Sir J. Kiclioll, 
in Johnston v. Johnston , 1 Phill. 4(18. 

(J) Set* Lord Kenyon’s observations, in 
Doe d. Lancashire v. Lancashire , 5 T. It. 
41); and of Lord Alvnidoy, in Gibbon v. 
Vaunt, 4 Ves. 848 ; and of tin* Lord Chan- 
cellor, in the ease of Krnnrhrl v. Scrafton , 
fi Ves. jun. <i(>4, in opposition to ‘such 
evidence. On the other hand, the opinion 
of Eyre, C, J., in Got it It Stic v. Otieai /, 
2 11. It. 522 ; the ease of Lvyy v. Lutjy, 
Lord Ruym. 4*1; of lh'ady v. Cubit t, 
Doug. 31. Snell evidence is admitted in 
the Ecclesiastical Courts. Phill. It. voLl, 
341. 400. 400. The* presumptive revoca- 
tion of a will by marriage or the birth of 
children, may be rebutted by strong evi- 
dence of intention ; but the Court must be 
satisfied unequivocally. A eodieil made 
after the birth of a child, not directly 
pointing to the particular will, contrasted 
with the testator’s expressions and other 
evidence, was held to be insufficient to re- 
pel the presumption. Gibbons v. Cross , 
1 Add. 455. ’ 

(*) 2 East, 530. 

if) Moth must concur; 4 M. & 8. 10. 
\\ here there is a family by u former wife, 


there will he a revocation of a will of per- 
sonalty only. Sheath v. Yorkc, 1 Ves. & M. 
800. 

(<y) The rule applies in those cases only 
where the wifi* and children are wholly 
unprovided for. 1 Will. Suund. 278. d. 

(/*) The testator, after a devise of certain 
hinds to Ids wife, afterwards also devised 
to her the. whole residue of his leasehold, 
copyhold, and freehold estate ; by a codicil, 
reciting his former devises to liis wife, he 
devised, in case of certain events, all said 
estates so devised to his wife to trustees 
upon certain trusts ; held, that it did not 
amount to a republication so as to puss 
after acquired lands. Smith v. Dearmer . 
3Y.it. 1.278. ’ 

(i) Darker v. 1 Biscoe, 3 Moore, 24. 
And sec 1 Will. Sauml. 277, note (4). 

(J) Where a devisor, after he had made 
a will, suffered a recovery, in which, us 
well as in the deed to make a tenant to the 
praecipe, . the tenant was called Edward, liis 
real name being Edmund; in ejectment 
by the heir at law, it was held that the 
devisor and those who claimed under him 
were concluded by the estoppel, and that the 
will wus thereby revoked. Doed.LusMng- 
ton v. Bishop of Land off, 2 X. It. 40 ]. 

W DUnot v. DUnot , 2 N. R. 
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If a testator bequeath a lease, and afterwards renews it, the new lease On what 
will not pass (/), unless from the will it can be collected that the testator lands awill 
intended that the legatee should take the lease then subsisting, or any which opo 
he should afterwards make (m). 

Where a party having surrendered copyhold lands to the use of his will, 
afterwards surrenders the same lands to the uses of his marriage settlement, 
the latter surrender does not revoke the former (w). 

A will may be republished by re-execution of the will. And a codicil 
attested by three witnesses, and to be taken qs part of the will, amounts to 
a republication of the will (o). And lands will pass conveyed between the 
date of the will and that of the codicil ( p ). 

Where the lessee of the plaintiff claims under a will, and the defendant 
under a codicil, the defendant admitting the will is entitled to begin and 
reply ( q ). 

Where a party married and afterwards made bis will, and devised to liis 
wife, and afterwards died, leaving his wife enceint of a daughter, her preg- 
nancy being unknown to him, it was held that the birth of the dlbghter 
was no revocation (r). 

In ejectment by an heir, the plaintiff having proved a title as heir, upon 
which the defendant set up title under a will, held that the plaintiff was 
entitled to prove in reply a subsequent will, revoking the former devise as 
in contradiction of the defendant’s ease, and not as part of his own case in 
chief (.s’). 

Great alterations have been made on this important subject by the stat. 

7 W. 4, and 1 Viet. c. 26, which does not, however, extend to any will made 
before the 1st day of January 181)8 (f). 

By sec. 3, all real and personal estate, comprising customary freeholds 
and copyholds without surrender, and before admittance, although not de- 
visable before the statute, estates pur autre vie, contingent interests, rights of 
entry, and property acquired after the execution of the will, are devisable. 

Sec. 4. Provision is made as to fees and fines payable by devisees of cus- 
tomary and copyhold estates. 

Sec. 5. Wills or extracts of wills of customary freeholds and copyholds 
are to be entered on the court rolls, without setting forth any trusts ; the 
same fine, dues, &c. are payable as would have been as against the cus- 
tomary heir in the case of a descent. 

Sec. 6. Makes provision for estates pur autre vie , of a freehold nature ; 
they are chargeable in the hands of the heir (by reason of special occupancy) 
as assets by descent, as in the case of freehold land in fee simple ; and where 


(Z) Colcby v. Manley , 6 Madd. 84. And 
see James v. Dean , 15 Ves. 2118. Mar- 
wood v. Turner , 3 P. Wins. 103. 

(m) Ibid. 

(») V aimer v. Jqffcry , 3 B. & A. 462. 

(o) Goodtitle v. Meredith , 2 M. & S. 5. 
See also 1 Wm. Saund. 277, f. Ilulme v. 
Heygate , 6 Mer. 285. Rowley v. Dylan, 
2 Mer. 128. 

(p) Goodtitle v. Meredith , 4 M. & S. 5. 

(q) Doe v. Corbett, 3 Camp. C. 308. 

(r) Doe v. Barford, 4 M. & S. 10. 

(«) Doe v. Gosley, 2M. &R.243; and 
9 C. k P. 46. 

(t) Sect. 34. The clause also provides 
that every will re-executed or republished, 


or revived by any codicil, shall, for the 
purpose of the Act, be deemed to have been 
made at the time at which the same shall 
be so re-executed or revived; and that 
the Act shall not extend to . any estate pur 
autre vie of any person who shall die be- 
fore the 1st of January 1838. Wills exe- 
cuted previously are not exempt from the 
operation of the statute, as to any acts, 
done after the passing of the statute. 
Hobbs v. Knight , 1 Curt 768. It is ob- 
servable that the clause applies to the time 
of making the will, not to the death of the 
testator. The date apparent on the will 
would be presumed to be true in the ab- 
sence of evidence to the contrary. 



1390 WILLS. 

there is no special occupant of any estate pur autre vie , it shall go to the 
personal representatives, and be assets in his hands applicable and distri- 
butable as personal estate. 

Sec. 7. A will by one under the age of21, is invalid. 

Sec. 8. So if made by a married woman, unless such will would have been 
valid before the Act. 

Sec. 9. No will shall be valid unless it shall be in writing and exe- 
cuted in the manner hereinafter mentioned, that is to say, it shall be signed 
at the foot (.r), or end (y) thereof, by the testator or some other person in his 
presence, and by his direction, and such signature shall be made or acknow- 
ledged (z) by the testator in the presence (a) of two or more witnesses 
present at the same time; and such witnesses shall attest (ft), and shall 
subscribe ( c ) the will in the presence of the testator (d), but no form ( e ) of 
attestation shall be necessary. 

Sec. 10. $o appointment made by a will in execution of any power, shall 
be valid unless the same be executed as thereinbefore required ; and every 
will executed in the manner thereinbefore required shall, so far as respects 
the execution and attestation thereof, be a valid execution of a power of 
appointment by will, notwithstanding it shall have been expressly required 
that a will made in execution of such power should he executed with some 
additional or other form of execution or solemnity. 

Sec. 11. Any soldier being in actual military service, or any mariner or 
seaman being at sea, may dispose of his personal estate as before the Act. 


(a-) Although for greater certainty, if 
the will consists of several sheets, each 
should be signed at the foot, (see } tight 
v. Price , 1 Doug. 241 ; Winner v. Pratt , 
2 B. & B. 650 ;) it is unnecessary to sign 
or to acknowledge the signing of any other 
than the last sheet. 

( y ) The testator signed the bottom of 
the first- side, which wus duly attested, hut 
the will concluded on the other side with- 
out signature, the testament wus held to be 
invalid. Mil ward, in the goods of, 1 
Curt. 982. 

(a-) A constructive acknowledgment 
would not, as it seems, be sufficient, 
See Ho** v. Ewer, 3 Atk. .150. Jjoe v. 
j burdett, 0 N. & M. 259. Mackinley v. 
Sison, 8 Sim. 561. A disclosure of the 
character of the instrument is not essen- 
tial to the validity of a will ; it was not 
so oven when a publication was neces- 
Riiry. British Museum v. White, 6 Bing. 
810 ; 8 Mo. & P. 609. Wright v. Wright , 
5 Mo. & P. 816. But it seems that al- 
though the silence of the testator is not 
material, it was otherwise when silence was 
deceptive. Trimmer v. Jackson , 4 Bum. 
Ecc. L. 180, 6tli edition. 

(a) The witnesses must all be present 
when the signature of the testator or 
his acknowledgment is made, and the 
witnesses should be within sight and 
hearing of each other. In the goods of 
Bligh, Pre. Ct. of Cant. 1839. 

(ft) A party who signs the will by the 
testator's direction is a good attesting 


witness. Bailey, in the goods of, 1 Curt. 
914. 

(c) A mark would be a sufficient sub- 
scription either by the testator or a wit- 
ness, see Harrison v. Harrison, 8 Ves. 
186. Addy v. Guix, ib. 504. Where a 
mark is required, a seal is not sufficient.. 
Smith v. Beans, 1 Wills. 313. Wright v. 
Wakeford, 17 Ves. 459. 

(i d ) A will, whether signed by the tes- 
tator, or by another for him, and after- 
wards acknowledged by him in the pre- 
sence of attesting witnesses, is sufficient. 
Regan, in the goods of, 1 Curt. 908. 
Seats, where the testator having signed 
a codicil in the presence of the witnesses, 
they withdrew, and subscribed their names 
os such. Newman , in the gooils of, 1 
Curt. 914. 

(e) i. c. as it seems no attestation 
clause is necessary. The terms of the 
statute are, however, somewhat obscure on 
this point. The addition of a formal memo- 
randum is advisable in order to facilitate 
probate, which would not, it seems, he 
granted otherwise, without a special uffi- 
davit; also to afford evidence of title to 
the property devised; for a purchaser 
would otherwise require a statutory decla- 
ration (see 5 & 6 W. 4, c. 62,)’ by the 
witnesses ; and lastly, to fix the atten- 
tion of the witnessess upon the facts 
wliiclt it is expedient they should certify, 
and which, having certified, they could 
not afterwards so effectually deny. See 
Forms of Wills and* Practical Notes, by 
Hayes & Jarman, 24. 
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Sec. 12. The Act is not to affect any of the provisions of the st. 11 G. 4 , 
and 1 W. 4, c. 20, as to the wills of petty officers and seamen in the royal 
navy, and non-commissioned officers of marines and mariners, so far as 
relates to wages, pay, prize-moneyf bounty-money, or other monies payable 
in respect of services in the royal navy. 

Sec. 13. No publication is requisite. 

Sec. 14. If any person who shall attest the execution of a will shall at the 
time of the execution thereof, or at any time afterwards, be incompetent to 
be admitted a witness to prove the execution thereof, such will shall not on 
that account be invalid. 

Sec. 15. Any beneficial devise, legacy, estate, interest, gift, or appoint- 
ment of or affecting any real or personal estate (other than and except 
charges and directions for the payment of any debt or debts) to any attesting 
witness or the husband or wife of any attesting witness, shall be void, and 
such witness competent. 

Sec. 16. In case any real or personal estate*shall be charged with any debt 
or debts, and any creditor, or wife or husband of any creditor, shair attest 
the execution of such will, such creditor (f), notwithstanding sucli charge, 
shall be admitted a witness as to the validity or invalidity of such will. 

Sec. 17. No executor is incompetent. 

Sec. 18. Every will made by a man or woman shall be revoked by his or 
her marriage except a will made in exercise of a power of appointment 
where the estate appointed would not on default of appointment pass to liis 
or her heir, customary heir, executor, or administrator, or the person entitled 
as his or her next of kin under the statute of distributions. k 

Sec. 19. No will is to be revoked by any presumption of intention, on the 
ground of an alteration in circumstances. 

Sec 20. No will shall be revoked otherwise than as aforesaid, or by 
another will or codicil executed as before required, or by some writing de- 
claring an intention to revoke the same, and executed in the manner in 
which a will is before required to be executed, or by the burning, tearing, 
or otherwise destroying ( g ) the same by the testator, or by some person in 
his presence and by his direction, with the intention of revoking the 
same (A). y 

Sec. 21. No obliteration, interlineation, or any alteration (£) made in any 
will after the execution thereof shall be valid or have any effect except so 
far as the words or effect of the will before such alteration shall not be 
apparent, unless such alteration shall be executed in like manner as before 
is required for the execution of the will, but the will with such explanation as 
part thereof, shall be deemed to be duly executed if the signature of the tes- 


(/) This clause In terms makes the 
creditor only competent, but the principle 
extends to the wife or husband of a cre- 
ditor. 

(g) The erasure of the testator’s signa- 
ture, animo revocandi , is a revocation of 
a will, and, as it seems, also a destruction 
of a will within the statute. Hobbs v. 
Knight , 1 Curt. 768. The statute in such 
case applies to a will made In 1835, the act 
being done after January 1st, 1838. Ib. 

(h) The tearing of a will by a testator 
in a fit of delirium, for which he afterwards 
expressed his regret, wishing that it should 


operate, is not a revocation. Shaw, in the 
goods of, 1 Curt. 905. 

(i) Where the testator executed a will 
prior to the statute, and after the statute 
erased the word either three ox five, and in- 
serted the word one, without attestation, it 
was held that probate must be granted in 
blank as to that word. Zivoek, in the goods 
of, 1 Curt. 900. A will, therefore, notwith- 
standing any mere defacing of the writing, 
would remain in force so far as its con- 
tents were discernible, unless the cancel- 
lation were attended with the requisites 
essential to the making of a will. 
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tator and the subscription of the witnesses be made in the margin or some 
other part of the will opposite or near to such alteration, or at the foot or 
opposite to a memorandum referring to such alteration, and written at the 
end or some other part of the will. 

Sec. 22. No will or codicil, or any part thereof, which shall be in any 
manner revoked, shall be revived otherwise than by the re-execution thereof, 
or by a codicil executed in manner hereinbefore required, and shewing an 
intention to revive the same ; and when any will or codicil which shall be 
partly revoked and afterwards wholly revoked shall be revived, such revival 
shall not extend to so much thereof as shall have been revoked before the 
revocation of the whole thereof, unless an intention to the contrary shall be 
shown. 

Sec. 23. No conveyance or other act made or done subsequently to the 
execution of a will of or relating to any real or personal estate therein com- 
prised, except an act by which such will shall be revoked as aforesaid, shall 
prevent the operation of the w$U with respect to such estate, or interest in 
such real or personal estate, as the testator shall have power to dispose of 
by will at the time of his death ( k ). 

Sec. 24. Every will shall be construed with reference to the real estate 
and personal estate comprised in it, to speak and take effect as if it had been 
executed immediately before the death of the testator, unless a contrary 
intention shall appear by the will. 

See. 25. Unless a contrary intention shall appear by the will, such real 
estate or interest therein as shall be comprised, or intended to be comprised, 
in any devise in such will contained, which shall fail or he void by reason of 
the death of the devisee in tbe lifetime of the testator, or by reason of such 
devise being contrary to law, or otherwise incapable of taking effect, shall be 
included in the residuary devise (if any) contained in such will (Z). 

Sec. 20. A devise of the land of the testator, or of the land of the testator 
in any place or in the occupation of any person mentioned in his will or 
otherwise described in a general manner, and any other general devise 
which would describe a customary copyhold or leasehold estate, if the 
testator had no freehold estate which could be described by it, shall be 
construed to include the customary copyhold and leasehold estates of the 
testator, or his customary copyhold and leasehold estates, or any of them, 
to which such description shall extend, as the case may be, as well as free- 
hold estates, unless a contrary intention shall appear by the will. 

Sec. 27. A general devise of the real estate of the testator, or of the real 
estate of the testator in any place or in the occupation of any person men- 
tioned in his will, or otherwise described in a general manner, shall be con- 
strued to include any real estate or any real estate to which such description 

(ft) The constructive revocation of devises interest comprised in every devise expiring 
by the execution of couveyances designed or incapable of effect from any cause \v hat- 
only to create a charge on the estate, or to ever, falls into the realty. See Pat/e v. 
effect some other limited purpose, but Page , 2 P. Wins. 489. Williams v. Good - 

stretched by technical reasoning far be- title , 10 B. & C. 895. Junes v. Mitchell , 

yond the intention, often produced in- 1 Sim. Sc Stu. 293. The result of this 

justice. Sec Bullin v. Fletcher , 2 Mylne alteration taken in connexion with the ex- 
& C. 432. Hayes Sc Jarman’s Practical tension of the disposing power to after- 
Vlew, &c. 31 . acquired lands is that a testator whose will 

(/) Independently of this clause, if contains a complete and operative general 
Whiteacre be devised to A. in fee and or residuary devise in fee, cannot die intes- 
the residue of the real estate to B., and -4. tate in respect of any portion of his real 
die before the testator. Whiteacre does not estate. See Practical View, &c. of the 

fall into the residue hut descends to the New Statute of Wills, by Hayes & Jar- 

heir. And so, generally, the property or man, 35. 
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shall extend (as the case may be), which he may have power to appoint in 
any manner he may think proper, and shall operate as an execution of such 
power unless a contrary intention shall appear by the will, and in like man- 
ner a bequest, of the personal estate of the testator, or any bequest of personal 
property described in a general manner shall be construed to include any 
personal estate, or any personal estate to which such description shall ex- 
tend (as the case may be), which he may have power to appoint in any man- 
ner he may think proper, and shall operate as an execution of such power 
unless a contrary intention appear by the will. 

Sec. 28. Where any Teal estate shall he devised to any person, without 
any words of limitation, such devise shall be construed to pas the fee-simple, 
or other the whole estate or interest which the testator had power to dispose 
of by will in such real estate, unless a contrary intention shall appear by the 
will. * 

Sec. 29. In any devise or bequest. of real or personal estate, the words? 
" die without issue,” or, “die without leaving issue,” or, “ have no issue,” 
or any other words which may import either a want or failure of issue of 
any person in liis lifetime, or at the time of his death, or an indefinite failure 
of his issue, shall be construed to mean a want or failure of issue in the life- 
time, or at the time of the death of such person, and not an indefinite failure 
of his issue, unless a contrary intention shall appear by the will, by means 
of such person having a prior estate tail, or of a preceding gift, being, with- 
out any implication arising from such words, a limitation of an estate tail to 
such person or issue, or otherwise. Provided, that this Act shall not extend 
to cases where such words as aforesaid import, if no issue described in a 
preceding gift shall be born, or if there shall be no issue who shall live to 
attain the age, or otherwise answer the description required for obtaining 
a vested estate by a preceding gift to such issue ( 7 / 1 ). 

Sect. 30. Where any real estate (other than and not being a presentation 
to a church,) shall be devised to any trustee or executor, such devise shall be 
construed to pass the fee-simple, or other the whole estate or interest which 
the testator had power to dispose of by will in such real estate, unless a 
definite term of years, absolute or determinable, or an estate of freehold 
shall thereby be given to him, expressly or by implication. 

Sec. 31. Where any real estate shall be devised to a trustee, without any 
express limitation of the estate to be taken by such trustee, and the bene- 
ficial interest in such real estate, or in the surplus rents or profits thereof y 
shall not be given to any person for life, or such beneficial interest in such 
real estate, or in the surplus rents or profits thereof, shall not be given to any 
person for life, or such beneficial interest shall l>e given to any person for 
life, but the purposes of the trust may continue beyond the life of such per- 


(m) Although enactments annexing a 
rigid technical meaning to any popular 
form of words are attended with risk of 
defeating the real intention of the parties 
using them ; yet, on the other hand, such a 
rigid construction has great advantages 
over a fluctuating technical construction, 
which is so frequent a source of fruitless 
litigation. A rigid legislative construction 
may defeat the testator’s intention, but the 
less frequently if the legislative sense be 
that which is the most usually coincident 
with the popular sense of the words, and at 
all events doubt is excluded as to the sense 


in which the words will be construed; but 
whilst a loose, fluctuating, but technical, 
construction very often defeats the inten- 
tion, it is also productive of uncertainty 
and useless litigation. One of the latest 
cases on the construction of such words is 
that of Doe v. Simpson , 4 Bing. N. C. 333, 
in which many of the conflicting autho- 
rities on the subject are cited. It is re- 
markable, that there the Court* in a doubt- 
ful case, construed the words (applying 
to a copyhold estate) in a sense different 
from that imposed by the above cla use. 
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soil, such devisa shall be construed to vest in such trustee the fee-simple, or 
other the whole legal estate which the testator had power to dispose of by 
will in such real estate, and not an estate determinable when the purposes 
of the trust shall be satisfied. 

Sec. 32. Where any person to whom any real estate shall be devised for 
an estate tail, or an estate in quasi entail, shall die in the lifetime of the tes- 
tator, leaving issue who would be inheritable under such entail, and any 
such («) issue shall be living at the time of the death of the testator, such 
devise shall not lapse, but shall take effect as if the death of such person had 
happened immediately after the death of the testator, unless a contrary 
intention should appear iu the will ( 0 ). 

Sec. 33. Where any person, being a child or other issue of the testator, to 
whom any real or personal estate shall be devised or bequeathed, for any 
estate or interest not determinable on or before the death of such person, 
shall die in the lifetime of the testator, leaving issue, and any such issue of 
such person shall be living at the time of the death of the testator, such 
devise or bequest shall not lapse, but shall take effect as if the death of such 
person had happened immediately after the death of the testator, unless a 
contrary intention shall uppear by the will (p). 


WINDOWS. 

Case for The nature of the evidence to support an action for obstructing lights 

obstructing has already been adverted to (q). It is unnecessary either to allege or prove 
lights. the messuage to be ancient (r), and twenty years adverse possession affords 
presumptive evidence of a grant ( 5 ), but subject to explanation. And now, 
by the stat. 2 & 3 Will. 4, c. 71, the uninterrupted access and use of lights 
to and for the use of any dwelling-house, workshop, or other building (t)> 
for the period of twenty years, gives an absolute indefeasible right, unless it 
appear that the enjoyment was by agreement or consent, expressed by deed 
or in writing (?/.). 

If one having land, build on it and sell the remainder, neither he nor one 


(w) It serins to be clear that the word 
u such ” is not to be construed as meaning 
the identical issue left by the devisee iu 
tail at his death, but that the clause was 
intended to take etFect if any issue in tail 
he liviug at the testator's death . The effect 
of this and the next following enactment is 
to place the persons claiming under tin? 
intended devisee or legatee in the same 
situation as if such devisee or legatee, in- 
stead of dying before had died immediately 
after the testator* 

( 0 ) If by a will antecedent to the sta- 
tute, Blackacre was devised to A. (who 
died before the testator) in tail, and on 
failure of his Issue to B> 9 the devise to B. 
took effect Immediately, although A. left 
issue surviving the testator. Brett v. Rig- 
den , Plowd. 343. Hodgson v. Ambrose, 
1 Doug. 337 ; 3 Bro. P. C. by Toml. 416. 
Doe v. Kett, 4 T. R. 001. Hayes & 
Jarman’s Practical View, &c. 84. 

(p) See the observations on sec. 32. 
Neither of these provisions is applicable 
where the fact of surviving the testator is 


involved in the very description of the 
objects, and where nothing can lapse by 
the death of an individual in his lifetime, 
as in the case of a gift to sons, daughters, 
children, or grandchildren, as a cluss ; ac- 
cording to the ordinary rulos of construc- 
tion, such as died before the testator would 
be considered as not originally within the 
contemplation of the gift. See Hayes & 
Jarman’s Practical View, &c. 1 Jarman 
on Dev. 307. Doe v. Sheffield, 13 East, 
526. Barber y . Barber , 3 Mylne & C. 697. 
Vince v. Francis, 2 Cox, 190. 

( q ) Supra, tit. Nuisance. 

(r) Cox v. Matthews, 1 Vent. 187. 

(s) Supra, 912. The uninterrupted 
enjoyment of lights for twenty years is not 
evidence of a grant by a rector; for he had 
no power to make such a grant. Barker 
v. Richardson, 4 B. & A. 579. 

(t) The enjoyment of a sawpit and tim- 
ber-yard for twenty years will not prevent 
a neighbour from interrupting the light and 
air. Roberts v. Macord, 1 Mo. & R. 230. 

(k) Supra , tit. Prescription, 921. 
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claiming under him, can obstruct the lights in derogation of his grant (w)* 
And upon the same principle, where several adjoining portions of land on 
which the building of houses had been commenced were sold, and 4>y the 
conditions of sale the houses were to be finished according to a particular 
plan within the space of two years, it was held that a purchaser of one of the 
lots could not, by erecting an additional building at the back of his house, 
obstruct the light from the windows of another purchaser who had built his 
house according to the plan (x ) ; for the lots were sold under an implied 
condition that nothing should be done by which the windows for which 
spaces were then left might be obstructed (y), 

And where the owner of two adjoining houses occupied one, in which he 
had lately constructed a window', and let the other without condition, it was 
held that the tenant could not legally obstruct the owner (z). 

An action does not lie for opening a window to the disturbance of the 
plaintiff's privacy; his only remedy is by building up against it (a). 

■ It has been seen that in order to rebut, the presumption of a grant from 
twenty years enjoyment, it may be shown that the acquiescence was not. by 
the owner but by a mere tenant ( b ). But where windows had been enjoyed 
uninterruptedly for the space of thirty-eight, years, the defendant, who had 
purchased the adjoining premises, on which he hud built an addition to the 
house at the distance of four feet from the extremity of his premises, was held 
to be liable, although the family from whom he purchased lived at a distance, 
were not proved to have seen them, and they had been occupied by a tenant 
for twenty years (c). * 

As user affords evidence of right, non-user affords evidence of relinquish^- 
incut. Where a party had in place of ancient window's erected a blank wall, 
which remained for seventeen years, and in the meantime the defendant, 
whose lands were contiguous, had erected a building next to the blank wall, 
and the plaintiff then opened a window in the place of the aimient window, 
it was held that he could not maintain an action ( d ). A defendant cannot 
justify an obstruction of ancient lights under the custom of London, allow- 
ing a party to build to any height, upon ancient foundations, unless he be 


(t>) Palmer v. Fletcher , 1 Lev. 122. 
A party demised one of two adjoiuing 
houses for twenty-one years, and after- 
wards demised the other, at which time 
there existed certain windows then lately 
altered; the first lessee afterwards sur- 
rendered bis former and took a new lease ; 
held, that lie could not alter his own pre- 
mises so as to obstruct the windows exist- 
ing at the time of the lease to the plaintiff 
of the other house, although such altered 
windows were not shown to be of twenty 
years standing, the new lease to the de- 
fendant being derived out of the landlord’s 
reversion, which was subject to the plain • 
tiff’s existing rights. . Coutts v. Gorham , 
1 M. & M. 396. A party sells a house, 
and also adjacent lands on which an erec- 
tion of one story high had formerly Btood, 
the purchaser of the latter cannot build to 
a greater height, although the house is 
described in the conveyance as bounded by 
building-ground belonging to the seller. 
Swansborough v. Coventry, 9 Bing. 305. 
And see Rosewell v. Pryor , 0 Mod. 116. 
Where the defendant justified the erection 
of a skylight, whereby the plaintiff’s an- 


cient window was darkened, under the 
custom of London allowing a party to build 
to any height upon ancient foundations, 
held that the custom must be confined to 
building on ancient foundations where all 
the four walls belong to the party ; and 
scmble , in order to support the custom, 
the walls which ore raised must be us an- 
cient at least as the lights they obstruct. 
Shadwell v. Hutchinson , 3 C. & P. 61 7. 
See as to the time of prescription, 2 & 3 
Will. 4, c. 71. Supra , tit. Pujsscrip- 
TION. 

(x) Compton v. Richards, 1 Price, 27. 

(y) Ibid. 

( 2 ) Riviere v. Brown , 1 By. & M. C. 
24. 

(a) Chandler v. Thompson , 3 Camp. 80. 
And it has been held that the mere dimi- 
nution of light, not so great as to render 
the house uncomfortable, or prevent a bu- 
siness from being carried on there as con- 
veniently as before, will not support an 
action. Burke v. Stacey , 2 C. & P. 405. 

(b) Supra, 670. 912. 

(e) Cross v. Lewis, 2B.&C. 686. 

{d) Moore v. Ramon , 3 B. & C. 332. 


Case of 

obstructing 

light. 
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the owner of nil the four walls (e). Evidence is admissible in defence, 
showing that tlte enjoyment of the lights has been essentially altered by 
the plaintiff* himself, in a manner prejudicial to the defendant; he may have 
so altered the mode of enjoyment as to have lost the right altogether (f). 


WORK AND LABOUR (g). 

In an action to recover for work and labour done under a special con- 
tract, the proofs are, 

1st. Of the Contract (h ) ; 

2dly. The performance of the work ; 

3dly. Where the plaintiff proceeds on a quantum meruit, the value . 

4thly. Proofs in defence. 

1st. The Contract. — The rule, that where the parties have made an express 
contract, none can be implied, lms prevailed so long that it has become a 
legal axiom ( i ). The rule applies, although the plaintiff seeks to recover 
for extras, and the defendant has admitted one item to be an extra (A). 
Where partial deviations have been made by consent (l), after part execu- 
tion, the contract is binding as far as it can be traced, and the plaintiff is 
to recover on a quantum meruit as to the additional work(w!). 

A lessor contracted to pay his tenant at a valuation for certain erections, 
pursuant to a plan to he agreed upon, provided they were completed in two 
months, no plun was agreed upon, and after the condition had been broken 
the lessor encouraged the lessee tp proceed with the work, and it was held 
that the lessee might recover for work and labour, on an implied promise 
arising out of such part of the former agreement as was applicable to the 
work (w). 

Where a specific, contract is entered into as to the nature of the service 
and the terms of payment, and the work has been executed, the plaintiff may 


(<?) Shu dwell v. Hutchinson, 3 0. & P. 
317. Aiul Semitic, not unless the building 
the walls of wliidi are raised, be as ancient 
as the window obstructed. Ih. 

(/) Garritt v. Sharp, 3 Ad. & KU. 325. 

(( 7 ) Bee us to disputes between masters 
and workmen, the stat. 5G.4, c. !N». In 
the case of Lancaster v. Greaves , April 24, 
1828, the Court of K. B. held that the 
4 G. 4, c. 34, as to labourers and servants, 
did not apply to a person who had entered 
into a contract to do certain work on a road 
within a certain time, for a certain sum, he 
not being a servant working for wage. Bee 
Burn’s J., tit. Servant . 

(A) Supra , 55. As to the stamp, supra, 
78, 1362. As to the necessity of a contract 
in writing, see the Btat of Frauds, sec. 4; 
supra , 476. 486. 

(i) Per Ld. Kenyon, in Cutter v. Potcell , 
0 T. R. 324. Where the defendant had made 
former payments for his child’s schooling 
from quarter to quarter, and in a new quar- 
ter begun, the child falling ill, had been sent 
home by the plaintiff, without either party 
signifying an intention to put an end to 
the contract, or fault attributable to the 
plaintiff, it was held that the jury might 
imply a quarterly contract, and give the 
whole amouut. Collins v. Price, 5 Bing. 


132 ; and 2 M. & P. 243. Where a party 
originally entered as second mate, hut dur- 
ing the voyage, and on the desertion of the 
first mate, performed his duties, it was held, 
that he was entitled, pro rath, to the same 
wages as his predecessor, although no new 
agreement had been entered into. Gondo- 
lier , 3 Hagg. 160. 

(k) Vincent v. Cole , M. & M. 257. Se- 
ats, where an oral order is given for other 
work during the continuance of the first 
employment. Reid v. Bates , M. Sc M. 
413. 

(/) A workman is not entitled to recover 
in respect of alterations, unless the em- 
ployer is expressly informed, or must ne- 
cessarily be aware, from the nature of the 
work, that the expense will be decreased 
by such alterations. Lovelock v. King. 
IM 0 .&R. 60. 

(*») Robson v. Godfrey , 1 Starkie’s C. 
275. Pepper v. Rutland, Peake’s C. 103. 
Bum v. MiUer, 4 Taunt. 745. 

(n) Bum v. Miller, 4 Taunt. 745. So 
where the plaintiff, having engaged to 
complete cottages on the 14th of October, 
they were not completed, but the defendant 
had accepted them. Queen v. Goodwin , 
3 Bing. N . C. 737. Secus, where a condi- 
tion precedent is not waived, see below. 
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recover for work and labour generally (o), unless the terms of the agreement indebitatus 

be of such a nature as to preclude a recovery except upon the contract assumpsit. 

itself; as where there are particular stipulations as to the times and mode of 

payment, and the whole time has not elapsed. But where the work has 

been executed, the plaintiff may recover on the general indebitatus count ; 

for where the terms of an agreement have been performed, a duty is raised 

for which a general indebitatus assumpsit will lie ( p ). And it is settled that 

the plaintiff is entitled to recover on the general count, where the work has 

been performed, although he has also declared on a special agreement, and 

failed in the proof ( q ). 

Where an entire contract has been entered into for work and labour, and 
for materials to be supplied, the plaintiff may recover the whole on the 
several general counts, for w r ork and labour and materials found (r), which 
are applicable to the several parts of the contract : but where the contract 
is to build a house, he cannot recover for materials supplied, on a count for 
goods sold and delivered (s). 

Under the indebitatus count, in the absence of a special contract, the 
plaintiff must prove, as alleged, that he performed the work upon the de- 
fendant's request , either by proof of a contract, or by direct (t) or pre- 
sumptive evidence of a request. 

It is expressly enacted that no seaman shall fail in any suit or process 
for the recovery of wages, for want of the production of the written con- 
tract ( u ). 


(o) Leeds v. Burrows , 12 East, 1. *(r) Cottrell x. Apsey, C Taunt. 322. 

Poultcr v. Killivigbecke, 3 B.&P. 107. (*) ibid. Gibbs, C. J. observed that tlic 

Where the contract appeared, from what objection was a captious one. 

passed at the time of hiring, to be a con- 

tract for a year, determinable at a month’s w A. contracted with /?, for a machine 
notice, it was held that the plaintiff could to be made by 11. ; B. after part, perfonn- 

not recover on a. count, as on a contract anco °f the work assigned it to C., ami A . 

for a year absolute ; uml that on the count 0,1 being informed of the fact, by C., directed 

for wages he could only recover for the ldn» complete it: A. is liable, on such 

actual time of service, and not for a month’s re quest to C. for completing the machine, 

wages extra. Ar chard v. Horner, 3 C. & Oldfield v. Lowe , 1) B. & C. 73. But where 

p. j 34 Q p A. (a patentee) received an order from B. 

(p) Gordon v. Martin , Fitzg. 302 ; to ™ ak « a machine, and employed C. to 

B. N. P. 139. It seems that generally, make lt , and informed It. that he had done 

where the payment of money is a duty on and after the machine was complete A . 
a consideration executed, the proper mode ordered an alteration, which B. made ac- 

of declaring is in indebitatus assumpsit. cordingly, but A. refused to accept it; it 

See the observations of Parke, B. Streeter was held that U. could not recover from 

v. Horlock, 1 Bing. 37. And see Hobson B ' eitlier for ff oods bargained and sold, or 

v. Godfrey, 1 Starkie’s C. 275 ; Studdy for work, labour, and materials. For the 

v. Saunders, 6 B. & C. 638. property in the machine did not pass to the 

(q) Hams v. Oke, Winch. Summ. Ass. defendant, and the work and labour were 

1750, cor. Lord Mansfield, B. N. P. 139. bestowed and materials found fur the pur- 

Weaver v. Burrows , Str. 648; B. N. P. P 08e of ultimately effecting a sale; and 

139, contra. It has been said, that if the thafc purpose not having been completed 

plaintiff prove a special agreement and contract was not executed, arid ail 

the work done, but not pursuant to such action for work and labour will not lie; 

agreement, he shall recover on the quan - hut the Court held that an action for not 

turn meruit, for otherwise he would not be accepting the machine might have been 

able to recover at all. B. N. P. 139. Mr. supported. Atkinson v. Bell, 8 B. &. C. 

Keck's Case, Oxon. 1744. Ibid. But this, 2 ?7. 

it seems, must be understood of cases where (tz) 2 G. 2; 31 G. 3. And the plaintiff 

the defendant, notwithstanding the defect need uot give notice to the defendant to 

of performance, has not rescinded the con- produce the articles at the trial. The de- 
tract in toto; for performance is a condi- fendant, to take advantage of them, must 

tion precedent to the claim for payment, produce them. Bowman x. Manzelman, 

Vide iifra, 1298 ; and see Ellis x. Hamlin, 2 Camp. 315. The at. 2 G. 2, c. 36, does 

3 Taunt. 52. not apply to a British seamau who enters 
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In general, the request may be inferred from the defendant’s acquiescence 
in the work which is carrying on upon his own premises, or from his volun- 
tarily availing himself of the benefit of the plaintiff’s services (a:). 

A request to a tradesman to show the house of the defendant, who inti- 
mated that he would make him a handsome present, is evidence of a con- 
tract to pay a reasonable compensation for the services of the plaintiff (y). 

An action is not maintainable where the business is no more than the 
performance of the plaintiff’s duty ns a public officer (z). 

A foreign consul resident in England, who receives a salary from his own 
government, cannot maintain nn action for transacting business between 
merchants here, in which he acted as the officer of his own government, and 
under their express instructions (a). 

But trustees and commissioner^ for executing public works, are liable to 
those whom they employ (b ) ; and one who joins with others in directing 
work to be done, is jointly liable, although he may have no interest in the 
executed work (e). 

A bailiff selected by an attorney to execute writs, may maintain an action 
against him for the fees usually paid on such occasions, and such as the 
Court is in the habit of allowing; and although the plaintiff would not, 
under the statute, have been able to repover such fees ; for the attorney, by 
employing a particular bailiff, makes him in effect his servant, and gives 
him to understand that lie will pay him so much as the Court is in the habit 
of allowing (if). 

Where services are rendered upon an understanding that the remunera- 
tion is to he at the entire discretion of the employer, no action is maintain- 
able. Thus, where a committee of persons resolved “ that the services to 
be rendered by IK. should be taken into consideration, and such remunera- 
tion made as should be deemed right,” it was held that W. could not 
recover (e). 

But it seems that one who fraudulently procures services to be rendered, 


on board a foreign ship in a British port. 
Hickman v. Benson , 3 Cump. 21)0. 

(x) A. and JJ. entered into an agree- 
ment with the defendant to make certaiu 
machinery for him ; part of the work was 
performed, and part of the money paid ; 
A. and B., being unable to complete the 
work, assigned the work and machinery to 
the plaintiff, and the defendant being ac- 
quainted with the assignment, directed the 
plaintiff to go on with the work and he 
would see him paid ; held, that the legal 
effect was to make a contract with the 
plaintiff for all the work thut remained to 
he done, and that the plaintiff was entitled 
to recover for the work, labour and mate- 
rials. Oldfield v. Lowe , 9 B. & C. 73. 

(y) Jewry v. Busk, 6 Taunt. 302. And 
see Lamb v. Bunco , 4 M. <fc S. 273. 

( 2 ) Roberts v. Havelock ; see above, 
tit. Trustee.— Agent. 

(a) I)e Lema v. Haldimand , 1 Ry. & 
M. 45. 

(ft) Supra. Tit. Trustee. — Agent. 

(c) As where one contributes to the 
funds of a building society, and is party to 
a resolution that particular houses shall be 


built. Braitliwaite v. Schofield , 9 B. & C. 
401. Arid see Burl* v. Smith , 7 Bing. 
705; supra. 

(d) Foster v. Blakelock , 5 B. & C. 328. 

( e ) Taylor v. Brewer, 1 M. & S. 290. 
So if a man do work in expectation of a 
legacy. Osborne v. Governors qf Guy's 
Hospital , 2 Str. 728. See J every v. Busk, 
5 Taunt. 302. It has been said that there 
is no implied assumpsit to pay an arbitra- 
tor for his trouble. Verany v. Wame, 
4 Esp. C. 47. But see 1 Gow, 8. This, as 
it seems, is a question of fact depending on 
the circumstances of the particular case. 
Where a party was received on board a 
ship by the captain (a friend of the father’s), 
on a trial voyage, and enjoyed certain in- 
dulgences amounting to a valuable con- 
sideration for the services performed, and 
was entered in the articles as second mate, 
but no rate of wages was affixed to his 
name, it was held that parol evidence of an 
agreement that he was not to have wages 
was admissible; and there having always 
been a denial of obligation of payment, 
the Court dismissed the suit for wages. 
Harvey, 2 Hagg. 70. 
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under the delusive expectation of a beneficial contract, is liable to the 
party who renders them (/). 

It has been seen that the plaintiff may recover on an express promise 
founded on a legal and moral obligation (g). 

Where a pauper during his confinement in another parish, suffering under 
a fracture of his leg, was attended by the parish surgeon of that parish, 
with the knowledge of the overseer of his own parish, who attended him 
during his confinement, it was held that the overseer’s not repudiating the 
services of the surgeon was equivalent to a request (h). 

An action for salvage lies at common law, on a legal obligation by the 
owner of goods which he has abandoned in distress at sea, or is unable to 
protect and secure (i), to make a reasonable compensation to a party who 
has saved them, for his trouble (J). 


(f) Infra, 1801. 

(g) Supra, 70; and Wing v. Mill, 1 B. 
& A. 104. Although a master is not 
bound to call in medical assistance for a 
menial servant, yet, if he does so, he can- 
not retain the charge out of the wages, un- 
less there be aspechil contract that he sfcell 
do so. Sellen v. Norman , 4 C. & P. 87. 

(h) Lamb v. Bunco, 4 M. & S. 275; 
supra, 60, 70. See 5 & 6 W. 4, c. 10, as 
to hurt sailors. 

(i) Where vessels sail in consort and 
under a special agreement to give mutual 
protection, no claim can be supported for 
salvage for services rendered by the one 
to the other. Zephyr , 2 llagg. 43. 

But the Court will be cautious in en- 
couraging vague pretensions of a custom 
of such a nature in a trade. Margaret, 
2 Hagg. 48, n. * 

A revenue officer permitting his boats to 
assist in salvage service, but not himself 
actually engaged in effecting it, is not en- 
titled to salvage remuneration. Vine, 2 
Hagg. 1. 

So of a mere passenger on board contri- 
buting his assistance. Branston , lb. 3 . 

Where it appeared to be a common prac- 
tice to leave barges exposed on a sand- 
bank, it was held that no claim of salvage 
could be supported. Upnor, 2 Hagg. 3. 

A vessel being in danger, the master and 
marinero agreed for a certain sum to ren- 
der assistance ; held, that being a case of 
mere contract , the Court could not enter- 
tain it as a question of salvage. Mulgrave , 
2 Hagg. 77. 

Where It appeared to have been clearly 
intended and understood that the service 
should be entrusted to a party, in the ’cha- 
racter of an agent, and the claim for salvage 
in some degree limited thereby, it was held 
that the character of agent did not neces- 
sarily supersede that of salvor, so as to 
exclude the jurisdiction of the Conrt pf 
Admiralty, and salvage was accordingly 
decreed with costs. Happy Return , 1 
Hagg. 198. 

Where in the first instance the ship, 
a derelict, was taken possession of and 
wonted by eight smacks, bnt others in the 


course of the day came and co-opcrated, 
it whs held that the eight had a primary 
interest, and had a right to choose their 
own jurisdiction and proceed before the 
magistrates, before whom the others ought 
to have made their claim. The Court dis- 
missed the appcul against the award by 
the owners, aud the action by the other 
salvors, no case being made by them of 
necessity for their interference, or consent 
by the first set to accept their services. 
Eugene, 3 Hagg. 157. 

So, unless a case of necessity is made out, 
no other than the first in possession has a 
right to interfere. Queen Mab, lb. 242. 

Where the crew of one ship were in pos- 
session of a derelict, it was held that they 
had a right to refuse assistance if they 
themselves were competent to effect the 
service. Effort , 3 Hagg. 135. 

Where the amount of salvage was, by a 
bond of reference between the master of a 
ship and a pilot and crew, submitted to the 
sub-commissioners of pilots, who, on a 
value of 2,000/., and In a case of special 
risk, awarded 120 guineas, which the owner 
refused to pay, the amount was decreed in 
an action with costs. Industry , 3 Hagg. 
203. 

(j) For an interesting statement of the 
principles of the law on this subject, and 
the provisions made by the legislators of 
different countries in relation to it, see 
Abbott’s Law of Shipping, 397. If the 
salvaage has been performed at sea or be- 
tween high and low water-mark, the Court 
of Admiralty has jurisdiction. 1 & 2 G. 4, 
c. 75, s. 61. The ingredients of salvage 
service are, enterprise in the salvors, the 
degree of danger from which the ship is 
rescued, and the value; where each of these 
was trivia], and a tender of 50 L confirmed 
and refused, it was held that the subse- 
quent costs ought to be paid by the party 
improperly refusing it ; and the Court 
having condemned them in the amount paid 
in, directed it to be paid out in part discharge 
of the costs. 3 Hagg. 117. The pilot 
having informed the captain that a second 
anchor was necessary, a lugger with five 
sailors put off with one at eleven at nigh^ 
4 o 2 
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lntlehttitas In other cases there must be some privity between the plaintiff and de- 
Asaumpatt. fendant, to enable the former to maintain the action. If A. employ B. to 
Request. p Cr p orin certain services, and B. without the privacy of A . employs C. to 

perform them, C. cannot recover from A . (&). So one who is nominated and 
elected to serve in Parliament, but who neither proposes liimself as a can- 
didate, nor in any way interferes in the election, is not liable for the 
expenses of the hustings, although he afterwards takes his seat in Parlia- 
ment (/). 

But notwithstanding an agreement between A. and B . that B. shall re- 
munerate A., an agreement by C., a third person, to pay him, may be 
implied from the circumstances. 

A master of a ship contracts by the bill of lading with the shippers to 
deliver goods to their assigns, lie or they paying freight for the same ; if 
the purchaser of tlie goods lake them, this is evidence, of a new agreement 
by him, as the ultimate appointee of the shippers, tor the purpose of 
delivery, to pay the freight, due for the carriage (m). 

The shipowner may maintain indebitatus assumpsit against the consignee, 
although by the bill of lading the goods are to be delivered to the con- 
signees paying freight, and goods are delivered without payment (n), 


and during a heavy sea, but from the 
darkness of the night, and the sh:j» Having 
changed her anchorage, the anchor was not 
put on hoard until the following day. Tim 
Commissi mers of the Cimjiu? Ports had 
awarded fU)/. by way of salvage, the ship 
and freight being of the value of l(i,0()0 /. 
The Court confirmed the award with costs. 
In cases of salvage the, value is always au 
ingredient in awarding the remuneration, 
Hector , 3 Ilagg 00. In ease of assistance 
given to steamboats, with passengers, the 
ship ami cargo of no great value, held that 
the reward must he beyond a mere pro- 
portion of value in ordinary cases, and 
350 1. awarded out of 1 ,2(55 /., where the as- 
sistance was with groat enterprise and 
alacrity. Ardhuaplv,?* llugg. 151. Where 
on application by u merchantman for the 
assistance of a Government steamer, it was 
expressly stipulated by the Admiral tliut 
the owners should be unswerable for the 
stores of the steamer damaged, or ex- 
penses, it wus held that the claim for salv- 
age by the officers ami men engaged was 
not barred. Lustre, 3 Hugg. 554. Ewell 
Grove, lb. 225. 

(k) Sch mating v. Tomlinson, 6 Taunt. 
147, 148, u. 

(/) Morris v. Bur (let t, 2 M. Sr S. 212. 

{in) Cock v. Taylor , 13 East, 300, over- 
ruling the case of A rtnza v. Smalljnvce, 
1 Esp. C. 23 ; and tliut of the Theresa Bo- 
nita, 4 Rob. Ad. R. 230. 

(n) Jhrmmett v. Bcchford, 5 B. & Ad. 
521. Although in the absence of a bill of 
lading, the consignee may not be liable for 
freight, yet where goods had always been 
delivered to the defendant on payment of the 
freight, it was held to be reasonable evidence 
of an agreement to pay it. Coleman v. 
Lambert , 5 M, Si W. 502. Where it was 
proved that Spanish bills of luding to con- 


signees were often without the words “ or 
their assigns,” hut were nevertheless treated 
ns assignable by indorsement, it was held 
that, the indorsee was liable for the freight. 
Jieuteriax. Rutting, 1 M. & M. 511. And 
see A hhott on Shipping, 280, 5th cd. Where 
the bill of lading directed the goods to he 
delivered to E. G. “he paying freight,” 
and they were delivered without receiving 
it, held that the shipper, there being no 
charter-party, was not liable for the freight; 
and that, having 4n an swer to an applica- 
tion for the freight, replied, that “ if E. G. 
did not pay, he would,” it was for the 
jury to consider, whether they could infer 
from tlie state of the account between the 
defendant and E. G,, that, as between them 
it was the defendant’s duty to take tlio 
payment, of tlie freight upon himself, which 
would furnish a good consideration for liis 
undertaking to pay it, otherwise the pro- 
mise would not be binding. Brewx. Bird , 
1 Wo. & M. 150. Tlie captain, if enti- 
tled to primage, may maintain assumpsit 
for it, although the freight muy liave been 
separately adjusted; where the consignee 
indorsed the bill of lading, containing tlie 
terms “ paying freight with primage and 
average accustomed,” it was held, that he 
must be taken to have received tlie goods on 
the terms of that bill, and was liable for 
primage, although the agreement between 
the owner and the shipper was at so much 
per ton freight, 'and was silent as to primage ; 
and tlie agreement between the owner and 
tlie captain was for a fixed sum, “ in lieu 
of cabin, uud all other allowances, to com- 
mence from the day of victualling the ship, 
and for which lie was to mess the officers,” 
the former agreement not excluding pri- 
mage, and the latter referring to allowances 
of a different kind. Best v. Saunders, 
1 Mo. & M. 208. Semble, the usage 
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The assignee of a ship is entitled to freight, although he must sue in 
name of the assignor (o). 

Where one illegally avails himself of the labour of another's servant, the 
latter nmy waive the tort, and maintain an assumpsit for the services ; as 
where a man harbours and employs the apprentice of another, after his 
desertion (p). 

And where a father sent his son to the defendant., who promised after a 
certain time to take him as an apprentice, but before the expiration of that 
time dismissed him without sufficient cause, it was held that his conduct 
being evasive, the son was entitled to recover for services (r/). 

It is usually a question of fact for the jury to decide, in a doubtful case, 
on whose credit tiie work was done (r). 

The master is always liable on a contract for repairs, made by himself, 
unless in express terms the credit is confined to the shipowners (s) ; but 
where the contract is made by the owners themselves (/), or under circum- 
stances which show that credit was given to them alone (w), the master is 
not liable. 

In general, the character and situation of the master furnish presumptive 
evidence of his authority to act for them in all matters relating to the usual 
management of the ship; a presumption liable to be rebutted by circum- 
stances, as by proof that the creditor knew or ought to have known thut the 
master was not tiie agent of the owners in the particular instance (x). 


is where primage is not to he paid, to strike 
out those words in the hill t>f hiding. Whore 
the phiiiitiil had eon I me led with G. by 
charter-party, to convey corn at so much 
per quarter, and the la ft or laid l»v a. sub- 
contract. agreed to convey at; an advanced 
rate, held that tin* hill of hiding to tiie de- 
iVmlaufs at such rate, without reference to 
the c'jurter-purty, ud not entitle the plain- 
tiff to sue for the freight at that increased 
rate, but only * such as had boon stipu- 
lated for in the. charter-party. M Ic hen son 
v. lhghie,Vt Hi rig. 190, aml3M. & P.4 12. 
Where the plaintiff, a ship-broker, acted in 
endeavouring to procure a charter-party 
for the defendant’s vessel, held that as in 
ordinury cases lie would not he entitled even 
to recover incidental expenses, unless the 
charter-party were actually signed, he could 
only recover a compensation under a spe- 
cial agreement, or in case unusual expense 
had been occasioned by the owners. Dalton 
v. Irvin , 4 C. & P. 280. 

(o) Morrison v. Parsons , 2 Taunt. 407 ; 
Case v. Davidson , 6 M. & S. 70 ; 2 11. & B. 
070. 

(p) Foster v. Stewart , 3 M. & 3. 101 ; 
Lightly v. Claustan , 1 Taunt. 112. 

{q) Phillips v, Jones , 1 A. k E. 333. 

(/■) As whether business done by an at- 
torney was done on the credit of another 
attorney, or on the credit of his principal. 
Scrave v. Whittington , 2 B. & C. 1 1 . Wee 
Durr ell v. Jones , 3 B. & A. 47 ; Ivcson v. 
Connington, 1 B. fit C. 160; Hartop v. 
Juckes, 2 M. fit 3. 438; Hart v. White , 
Holt’s C. 370. As to the liability of one 
who sits in a public capacity, vide supra, 
849. Where an Act of Parliament for re- 


building a bridge empowered justices of the 
peace to contract for its erection, and also 
directed that all actions, & c. to Ik; prose- 
cuted or defended in pursuance of the Act 
should be brought by aiul against the clerk 
of the peace, and the justices at sessions 
covenanted with the builder that the jus- 
tices or treasurer of the county would pay 
him specified sums by instalments, it was 
held t lie justices were not individually lia- 
ble, and that the remedy was by action 
auaiiist the clerk of the peace. Allen v. 
Wu! degrave, 2 Moore, 021 ; and sec M ack- 
beath v. Ilaldimand, 1 T. It. 172. XJmoin 
v. Wahefey, Ibid. 674. 

(,v) Rich v. Coe, Cowp. 636. Abbott on 
S. 100. 

(t) Farmer v. Davis , 1 T. It. 108. 

(»*) Hoskins v. Slayton , (his. T. Hard- 
wicke, 376. Note, that by owners are 
meant those whose agent the master is. 
Abbott on S. 100. The owners of a packet 
employed by the Government to carry tlio 
mail, are answerable for stores ordered by 
the captain, although he is nomiuated by 
the Postmaster-general. Stokes v. Came , 
2 Camp. C. 330. 

(x) Abbott on S. 101. Bland ex parte, 
2 Rose, 91. A mere mortgagee of the 
acting owner of a share, who neither takes 
possession nor interferes at all in the ma- 
nagement, is not liable. Briggs v. Wilkin- 
son , 7 B. He C. 30. For he would not be 
liable at common law, and the Register 
Acts make no difference. And see Daw- 
son v. Leake , Dow. & Ry. C. 52. Frazer 
v. Marsh, 13 East, 238. Cox v. Reid , 
1 Ry. & M. 199. Jennings v. Griffith, 1 
Ry. & M. 42. Young v. Brandev , 8 East, 
4 o 3 
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Indebitatus And therefore the owners are liable for mariners* wages (y), and for all 
gy necessary repairs (z) done to the ship; and eTen although they have paid 
‘ the amount to their agent (a). 

Under the general count for work and labour (and materials found, if 
requisite), the plaintiff may give in evidence any particular species of work 
and labour ; as of attendance as a farrier, and for medicines administered (ft), 
or as an attorney (c). 

But a plaintiff seeking to recover for building a house, and furnishing the 
timber, cannot recover as to the latter under a count for work and labour, 
and for goods sold and delivered, without one for materials found ( d). Nor 
can one who manufactures a chattel for another out of his own materials 
recover on the count for work and labour (e). 


10. And see the provisions of the Regis- 
try Acts, 4 G. 4, c. 41, h. 40; 0 G. 4, 
c. 110, s. 45; supra, tit. Policy op 
Ikmuhanck. So, on the other hand, one 
who is not duly registered as owner, may 
be liable, if lie bus held himself out as 
owner, and thus obtain* d credit. Hang- 
tony, Fry , 2 Bing. 1 70. But the regis- 
tered owner is not liable, hut the charterer; 
where the work is done for his benefit, lie 
is the owner so fur as liability goes. Peeve 
v. Davis, ] Ad.& Ell. 512. The true ques- 
tion in such cases is on whose credit the 
work was done. Per Abbott, C. J., Jen- 
nings v. Griffiths, By. & M. 45. A part- 
owner not being a partner , innv sue the 
others separately for fittings out by him as 
ship's husband. 11 d me v. Smith, 7 Bing. 
700. 

(//) The Nelson , 6 Rob. A. R. 227. 
Foreigners were hired at a foreign port 
under a stipulation by the master that they 
should continue on board, or that he would 
procure them a passage hack with wages ; 
held that the ship was liable for wages and 
costs, and that the circumstance of her 
having changed owners did not vary the 
liability. Margaret, 5 Hngg. 238. And, 
in the absence of the ship, and claims ad- 
mitted, a warrant of arrest was decreed 
against the freight and master. Where 
by the terms of the charter-party the char- 
terer was to pay disbursements and sea- 
men’s wages, but the owners were to ap- 
point the crew, held that they must be 
considered as their sert'ants. Fenton v. 
Dublin Steam Pachet Company , 1 P. & 
D. 103. And the owners are liable for 
an injury occasioned by the unskilful na- 
vigation of the vessel whilst so under the 
control of their servants. Ibid. 

{z) So in general for all necessary sup- 
plies, if fit. and proper, and such as a pru- 
dent owner would himself have ordered ; 
and even for money advanced for such 
necessary purposes. Webster v. Seckamp, 

4 B. &t A. 352. Where the defendant was 
sued as a joint-owner for repairs to the 
vessel ordered by the ship’s husband, held 
mat he was liable, unless he could show 
that the dealing was that the party or- 
dering the repairs was to be looked to 


exclusively. Thompson v. Finden , 4 C. 
& P. 159. And a judgment recovered for 
the same demand against another owner, 
held inoperative, unless satisfaction also 
shown. Thompson v. Finden , 4 C. & P. 
159. The master is at liberty to procure 
another ship to transport the goods to 
their destination, and will be entitled to 
tlie full consideration for which the original 
contract was entered into ; and semble , if 
circumstances render it necessary that 
another ship be procured, and it can only 
be obtained at a higher rate of freight, the 
owner would he bound by the act of bis 
agent, and liable for the increased freight ; 
the jury being the proper tribunal to de- 
cide aH to the propriety of the measure, the 
Court would not disturb their finding. 
Shepton v. Thornton , 1 P. & D. 216. 

(a) Spcering v. Degrave , 2 Vern. 643. 
But the repairers, at their election, may 
sue the master. Gounam v. Bennett, 2 
Str. 816. Where the party took a hill of 
exchange from the ship’s agent at Calcutta, 
instead of cash tendered, held that he 
could not afterwards sue the ship upon the 
bankruptcy of the owners. W. Money , 2 
Hagg. 136. 

(b) Clarke v. Mumford , 3 Camp. 57. 

(c) Meek v. Oxladc and others , I N. R. 
289. 

(d) Cotterill v. Apsey, 6 Taunt. 322. 
Heath v. Freeland , 1 M. & W. 543. 

(e) Atkinson v. Bell, 8 B. & C. 283. 
Secus, where the plaintiff works up the 
materials of the employer ; for then the 
claim is simply for work and labour on 
materials which could not be otherwise ap- 
propriated ; in the former case the party ap- 
plies his labour to his own materials, which 
he is not bound to appropriate to the em- 
ployer ; the labour is for himself, and not 
for his employer ; he has no right of action 
till the chattel is complete, and has bfeen 
accepted by the employer, and he may then 
sue either for goods sold and delivered or 
on the special contract Bee the observa- 
tions of Bayley, J., 8 B. & C. 283. 

A broker had by deed effected insurances 
with a company of which he was a member, 
for the defendants, and covenanted to pay 



PERFORMANCE. 


1803 


2dly. Unless there be some express stipulation to the. contrary, whenever Perfbna- 
a specific sum is to be paid for specific work ( f ), the performance or service ance * 
is a condition precedent; there being one consideration, and one debt, they 
cannot be divided (g). 


the premiums, bat this he had not in fact 
done ; in an action brought by his assignees 
for premiums and for brokerage, held, that 
although the count for money paid could 
not be supported, yet that they were en- 
titled to recover for the latter, under the 
count for work, &c. as a broker, although 
the claim was stated in the particulars as 
for “ insurance claim,” which might include 
every possible claim a broker might have in 
respect of effecting policies ; that they were 
also entitled to recover the premiums on 
the count lor premiums, in respect of the 
bankrupts u having before then under- 
written and subscribed, and caused and 
procured to be underwritten and sub- 
scribed,” upon the latter part of the count, 
not being bound to prove the entire count. 
Power v. Butcher , 10 B. & C. 020. 

(f) Where a shipwright had undertaken 
to repair a ship which had put into port in 
a damaged state, and during the progress 
of the work required payment in respect of 
the work already done, an d without payment 
refused to proceed, and the ship lost her 
voyage ; it was held that the plaintiff was 
entitled to recover for the work done, 
there being no contract to do specific work 
for a specific sum. Roberts v. Haveloche , 

3 B. & Ad. 004. 

((/) Per Lawrence, J. in C utter v. Powell 9 
0 T. R. 326. And see the observations of 
Lawrence and Le Blanc, Js., in Hasten v. 
Butter, 7 East, 484; supra, 1207. 

Where A. undertook for 10/. to repair 
and render per tee l a chandelier in a da- 
maged stute, and repaired it in part, but 
did not make it perfect, it was held that 
he could not recover for work done and 
materials found, although the defendant 
had been benefited to the amount of 3 /., 
and had not returned the icicles added by 
the plaintiff. Sinclair v. Bowles, 9 B . k C. 
92. Note, that there had been no demand 
of the icicles. 

1 n Ellis v. Hamlin , 3 Taunt. 52, it was 
held that a builder who undertook a work 
of specified dimensions and materials, and 
deviated from the specification, could not 
recover on a quantum valebant for the 
work, labour and materials. 

So in Hces v. Lines , 8 C. & P. 126, it was 
held that where the plaintiff cannot reco- 
ver on a special contract to build a house 
at a specific price, he cannot (having failed 
to prove, as alleged in a special couut, that 
the defendant prevented him from com- 
pleting the work, or abandoned the con- 
tract), under the general counts, for any- 
thing except extras not in the contract; 
the contract being to perform a specific 
work for a specific sum. Note, that in 
t hat case there was, in addition to the spe- 


cial count, a general count for goods sold 
and delivered, and the particulars were for 
work and labour. 

The defendant empowered the plaintiff, ^ 
a surveyor, to negociatewith commissioners 
for the sale of her reversionary interest in 
freehold premises, and undertook to pay 
him two per cent, on the sum obtained , 
either by private treaty, arbitration, or 
verdict of a jury, for his trouble mid exer- 
tions ; the plaintiff* not agreeing with 
the commissioners, a sum was afterwards 
awarded by a jury, and upon the plaintiff 
being called on to execute the conveyance, 
the execution by an incumbrancer was ateo 
required, which the defendant declining to 
obtain, the money wus paid into the Bank, 
and remained there at the time of the action 
being brought: belli, that the receipt of the 
money not being delayed by any wilful act 
of the defendant, the action wus commenced 
too soon ; until the incumbrancer had been 
paid, the sum to be received by the de- 
fendant could not. he ascertained. Bull v. 
Price, 7 Bing. 237 ; and 5 M. & P. 2. 

In the cast* of Cutter v. Powell , 6 T. R., 
326, where the employer engaged in writing 
to pay u sailor the sum of thirty guineas, 
provided he proceeded and continued and 
did his duty on board for the voyage, and 
before the end of the voyage the sailor died, 
it was held that the contract was entire, 
and that as the service, which was a con- 
dition precedent, hail not been performed, 
nothing could he recovered. 

In the Countess of Ply mouthy. Throg- 
morton, in error, 1 Salk. 65, (which was 
cited by Lawrence, J. in the preceding 
case), the defendant’s testator had ap- 
pointed the plaintiff to receive his rents, 
and promised to pay 100/. a year for the 
service, and the testator died after the 
plaintiff had served him for three quarters 
of a year, and the Court held that the con- 
tract being entire, could not be divided. 

The Court, in the case of Cutter v. 
Powell , seem to have been of opinion, that 
if a mercantile custom to that effect could 
have been shown, the contract might have 
been treated as divisible. In that case 
also, Lawrence, J. said that a common ser- 
vant, although hired in a general way, was 
to be considered as hired with reference to 
the general understanding upon the sub- 
ject, that the servant shuil be entitled to 
his wages for the time he served, though 
he do not continue in the service for a 
year. 

In R. v. Whittlebury, 6 T. R. 467, 
Lawrence, J. observed that nothing could 
be due to the servant (who was, it seems* 
a servant in husbandry) till the completion 
of the year, or the end of the service. 

4 0 4 
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In an action for making a coat, which has been returned, the plaintiff 
must show that it was made according to the order given (h). 

A herald, in an action for making out the defendant’s pedigree, must 
adduce general evidence to show that it was made out according to the laws 
of heraldry (*)• 

In an action by one who has contracted to serve for a stipulated time as 
a elerl** or servant, it is sufficient to show that he was ready to render his 
services, if called upon, although during part of the time he was not actually 
employed (A). 

Where a clerk (/), employed at a certain salary, payable quarterly, was 
discharged in the middle of a quarter, but was ready and tendered himself 
to serve for the remainder of the quarter, it was held that he was entitled to 
recover for the whole quarter (ism). 

Upon an indebitatus assumpsit to recover for the board and schooling of 
the defendant’s son, at his request, the plaintiff is entitled to recover in 


In Dalton, c. 5 8, Com. Dig. Justices of 
the Peace , 1$. (13, it is laid down, that if 
n servant sir.ll of his own accord depart 
from his master before his time expire, he 
shall not have his wages ; but if he depart 
with the consent of his master, he shall 
have wages for the time he served. Com. 
Dig. Justices of the Peace, 1J. 03; 5 Hum's 
J. J83. 

Tn Spain v. Arnett, 2 Starkie’s C. 256, 
when! a servant in husbandry refused to 
obey Ids master’s reasonable orders, and 
the master told him to go about liis busi- 
ness, and the servant it 1 ft the service 
without offering submission, or to obey the 
orders, Lord Elleubornugh hold that the 
servant Wus not entitled to recover, and 
said that, the year must he completed before 
the servant was entitled to be paid. 

According to the usual practice and 
understanding us to the hiring of domestic 
servants, it seems that either master or 
servant, inny put un end to the contract by 
a month’s notice; und therefore if the ser- 
vant give such notice, and serve for the 
subsequent mouth, he would probably he 
considered as entitled to wages up to that 
time. Hut it seems to be clear, that if a 
servant were to depart the service without 
notice he would not he entitled to any 
wages, for lie would not have performed 
the contract, either by actual service, or 
by giving the usual uotice for dissolving 
the contract ; and the sume principle ap- 
plies where the master dismisses the ser- 
vant immediately for refusing to obey his 
reasonable orders, or for conduct so immoral 
us to warrant. Hie discharge. 

A servant leaving without notice in the 
middle of year for indecent conduct, cannot 
recover for any part of the year. Per Lord 
Tenterden, 4 C. & P. 203. Turner v. Ro- 
binson, 5 B. & Ad. 789. 

Where articles had been signed as re- 
quired by the 5 & 6 Will. 4, c. 19, and a 
seaman had quitted the vessel after the 
voyage and return into port, but before the 
cargo had been discharged, it was held that 


he did not thereby forfeit his whole wages 
within see. 9, hut a month only within 
sec. 7. M c JJonald v. Topling, 4M.&W. 
285. 

A master can only dismiss a servant 
hired by the year at any intermediate 
period, for moral misconduct, wilful dis- 
obedience, or habitual neglect of duty. 
Cat to v. lironneher , 4 C. & P. 518. 

Where the plaintiff was a traveller hired 
by the year, and he had been guilty of as- 
saulting with intent, &c. the defendant's 
maid servant; held that it was a good 
ground of dismissal, and that the defendant 
was not. compellable to pay wages even for 
the time he had served, at all events not 
beyond. A thin v. A cton , 4 C. k P. 208. 

Where the clothes furnished by the mas- 
ter were to become the servant's at the end 
of the year, it was held, that having been 
dismissed before the end of the year, he 
could not maintain trover for them ; in case 
of his being prevented from becoming en- 
titled to them by a wrongful dismissal, 
his action should be framed accordingly. 
Crocker v. Molyneux, 3 C. & P. 472. 

(h) Hayden v. Hayward, 1 Camp. 180. 

(?*) Townsend and another v. Neale , 

2 Camp. 191. 

(7f) 2 Starkie's C. 198. 

(0 A general hiring of a clerk is a 
hiring for a year. Beeston v. Cullyer. 4 
Bing. 309. 

(w) Gandall v. Pontigny, 1 Starkie’s * 
C. 198. Where seamen's wages were by 
the contract subject to forfeiture for dis- 
obedience, and disobedience was proved, 
but appeared to have resulted from pre- 
vious misconduct on the part of the ow- 
ners, it was held that the plaintiff was 
entitled to recover. Train v. Bennett 

1 Malk & M. C. 92. See Neave v. Pratt , 

2 N. R. 408. Spain v. Arnott 2 Stor- 
kie’s C. 250. Eardley v. Price, 2 N. R. 
333. Robinson v. Hardman , 3 Esp. C. 
235. Chandler v. Greaves , 2 H. B. 606. 
Hulle v. Heightman, 2 East, 145. 
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respect of a quarter which has elapsed after the son was removed from Perform* 
the school ; a quarter's notice being requisite by the terms of the contract, &nce. 
and no notice having been given (n). 

And a servant is entitled to recover for wages, although during part of the 
time for which he contracted to serve he was incapacitated from actual 
service by sickness (o). 

But in this, as well as in all other cases, unless the contract has been 
actually performed, or unless that has been done which is equivalent to per- 
formance, and the contract has not been wholly rescinded, the plaintiff is 
not entitled to recover on the general counts, but must declare for breach 
of the special contract (/?). Upon a special plea in an action for dismissing 
the plaintiff under a contract for service, justifying the dismissal, the 
defendant was held to have the right to begin (^). 

In an action by a seaman for wages, the plaintiff is not bound to show that 
the ship earned freight ; the defendant must prove the negative, if such 
proof will supply a defence (r). So the defendant is bound to prove any 
special ground of forfeiture alleged. 


(n) Bardley v. Price , 2 N. R. 333. 
The Court observed, that the moment tho 
son was removed without notice, the quar- 
ter’s payment became due, which showed 
that it was due in respect of tho things 
previously furnished. 

(o) It. v. Win ter sett, Cald. 208; 4 
Burn’s J. 332. It. v. Sutton , 5 T. R. 
(J57. 

(p) Hulle v. Height man , 2 East, 145. 
Weston v. Downes , Doug. 23. 

(q) Harnett v. Johnson , 9 C. & P. 
2(Xi. 

(r) Brown v. Milner , 7 Taunt. 310. 

But the. earning of freight is not in all 
cases necessary to entitle seamen to their 
wages : as exception, a ship goes out in 
search of a cargo, and not being aide to 
procure one, returns empty, will the seamen 
be entitled to their wages, unless there be 
an agreement to the contrary. See the 
judgment of Lord Stowell, in the case of 
The Neptune , Clarke, A. R. 227. Abbott 
on S. 485. Where upon an entire voyage out 
and home, the ship and cargo were totally 
lost on her return, it was held, that the 
seaman was not entitled to recover wages, 
from the circumstance of the ship and 
cargo having been insured; the lien for 
wages is only on the ship and freight ap- 
purtenant thereto; if the seaman could 
look to the insurance as a security for his 
wages, it would be a substitution for his 
own private insurance, and defeat the 
policy of the law, which does not allow 
him to insure his wages. Lady Durham, 
SHagg. 196. 1 

The condemnation of the vessel for hav- 
ing been engaged in illegal trading, to 
which the mariners are not parties, and 
consequent interruption and loss of the 
voyage, does not work a forfeiture of 
wages, nor bar the right of action against 
the owner. 2 Hagg. 3. 

A mariner upon a dispute with the 
mate, and order by him to leave the vessel, 
did so;; being afterwards met by the cap- 


tain, he wa9 ordered to return, which he 
promised to do, but never did, and entered 
on board another ship; it was held to 
amount to desertion and forfeiture of 
wages. Jupiter , 1 Ilagg. 221. 

The plaintiff, a seaman, entered into a 
contract, stipulating for a forfeiture of his 
share of the proceeds in case of deserting, 
or of not faithfully serving during the 
voyage ; having been left ashore in conse- 
quence of having gone away after being 
forbidden by the captain, although he sub- 
sequently obtained leave from an inferior 
officer, it was held, that although his 
conduct did not amount to desertion, yet 
having failed in performance of the articles 
through his own fault, he could not re- 
cover ; and that although such defence 
was put in issue on all the pleas as upon 
the fact of desertion, yet that the plaintiff 
having averred that he had been left a- 
shore without reasonable cause, which on 
the plea nil debet he must prove, the de- 
fendant was not confined by the pleas to 
the fact of desertion. Sherman v. Ben- 
nett, 1M.&M, 489. 

Where drunkenness is allowed to be a 
cause of forfeiture, it means habitual , and 
not merely occasional . Ib. 

Occasional intoxication, where more 
frequent and partly accounted for by a 
disorder producing great debility, and 
giving undue force to the use of strong 
liquors even moderately used, was held not 
to amount to forfeiture of j^ages. Lady 
Campbell , 2 Hagg. 5. 

Where temporary absence, the result of 
intoxication, had been treated as deseiw 
tion, and the party imprisoned abroad 
seventy five days, and brought borne to 
England as a prisoner without being per- 
mitted to do any duty on board, although 
willing, the Court pronounced him to be 
entitled to wages, with costs. Baling 
Grove , 2 Hagg. 16. , 

Where the deviation was In no way con- 
nected with the general object of the voy- 
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Where a sailor contracted to serve on a voyage from Altona to London 
and back again, but it was stipulated that lie should not be entitled to his 
wages till the end of the voyage, and upon the arrival of the ship in London 
the captain dismissed the plaintiff, but in a few days afterwards required 
him to go on board again, which he refused to do, the Court held that he 
was not entitled to recover pro rath , on the ground that the contract had 
not been rescinded by the defendant, but remained still open(s). 

Where by the contract, the surveyor’s certificate in case of any alterations 
was required, it was held that such certificate was a condition precedent to 
the right to recover in respect of alterations (t). 

An averment in the plaintiff’s declaration that the defendant prevented 
him from completing the execution of specific works (to be executed for a 
specific), and had abandoned the contract, is not proved by evidence that 
when the plaintiff asked for money, the defendant said he would never 
pay a farthing, the defendant not being then liable to pay anything (u). 

The defendant cannot object that the plaintiff has omitted to do an act 
where such omission was at the defendant’s own request (a*). 

In an action for a reward, offered to “ whomsoever should give informa- 
tion whereby the property taken on a robbery might be traced, on convic- 
tion of the parties,** it was held, that the party entitled was he who first 
gave such information, although it was not communicated immediately to 
the party robbed, but to a party authorised to receive it and act in the ap- 
prehension, as a constable (?/). 

In assumpsit for work and labour, and materials, the defendants having 
employed the plaintiff to surv ey a parish and furnish a map, to be laid be- 


age, nor growing out of accident or over- 
ruling authority, which would not have 
amounted to a breuch of the mariner's con- 
tract, and the refusal to work in the de- 
livery of the original cargo was attribu- 
table to misapprehension ami uncertainty 
of circumstances in which the crew were 
placed, and a want of proper communica- 
tion to them by the master, the Court pro- 
nounced for the whole wages. Cambridge, 
1 Hagg. 243. 

A regulation in the ship’s articles u that 
every senmaii committed to custody for the 
preservation of good order, should forfeit 
his wages, together with everything be- 
longing to him on board,” was held proper, 
though not directly authorised by 2 Geo. 
2, c. 35. Hice v. Hayleti , 3 C. & P. 
534. 

Upon a divided voyage, the ship earning 
freight at the several intermediate ports of 
delivery, held that the seamen’s wages 
were due on arrival at each port ; oml the 
Court refused to sanction a covenant in- 
serted in thr articles that the mariners 
should not be entitled to any part until the 
actual arrival at the last place. The 
Juliana , 2 Dods. 504. 

Where the sale abroad of a British ship 
appeared to be merely colourable, the 
Court held that it had clearly authority 
to enforce the claims of a British mariner 
for wages, under a contract entered into in 
this country. The Batavia, 2 Dods. 500. 

A pilot is not, under 52 Geo. 3, c. 3, s. 
42, entitled to claim wages for the time he 


remains under quarantine as lay days. 
Bee, 2 Dods. 498. 

Although by the general rule a master 
can only discharge seamen in a foreign 
land with their consent, u pur cause aval - 
able,” yet there may bo eases, as of semi, 
nanfragium , in which, upon proper con- 
ditions against their being damnified, he 
may, by discharging them, relieve his 
owners from the burthen of the expense of 
maintenance and wages from which they 
can derive no benefit; viz. by providing 
them with a means of returning home, and 
payiug their wages up to their arrival. 
Klizabeth, 2 Dods. 403. 

(s) Hullex. Height man , 2 East, 145. 

it) Morgan v. Birnie, 9 Bing 672. The 
approval of a contracting party has been 
held not to constitute a condition prece- 
dent Sec Dallman v. King, 4 Bing, 
N.C.100. *” 


(«) Beet v. Lines , 8 C. & P. 126. 
Scene, where there is no specific price 
agreed on for specific work. Jtoberts v. 
Havelock, 8 B. & Ad. 464. 


(X) Action tor demurrage against the 
charterer by the owner; the latter had 
omitted to procure the necessary papers 
previous to discharging the cargo, but had 
been prevented doing so at the defendant’s 
own request; held that the plaintiff's 
omission to procure such papers was no 
answer to the action. Fumell v. Thomas, 
5 Bing. 188; and 2 M. &. P. 206. 

(g) Lancaster v. Walsh, 4 M. & W. 
16. 
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fore commissioners of enclosure ; it was held, that the jury having found the 
work to have been done, and satisfactorily, and the defendants having had 
reasonable time for ascertaining its correctness, in the absence of any contract 
for a specific price for the work, the plaintiff was not precluded from re- 
covering what the jury might consider a reasonable remuneration, on the 
ground of his having refused the map, &c., except on payment of his own 
demand ( z ). 

3dly. Where the plaintiff sues upon a quantum meruit , no specific remune- 
ration having been agreed on, the amount is of course a question for the 
jury (a). In the case of an architect or surveyor it is a question for the jury, 
whether the usual commission of five per cent, be, under the circum- 
stances, a reasonable charge (b). 

Where upon a specified event, the amount of remuneration is subject to 
diminution, the burthen of proof lies of course upon the defendant (c). 

Although a certain price has been agreed lor, yet it is incumbent on 
tlic* plaintiff to show that his work was properly done according to the 
contract, if that be disputed, in order to prove that he is entitled to his 
reward ; otherwise he has not performed that which he undertook to do, 
and the consideration fails (d), even as it seems, although no notice has 
been given that his performance of the contract will be disputed (e). 

Where the work lias been defectively performed ( f ), it seerns to be now (g) 
settled that he cannot recover beyond the amount of the benefit actually 
derived by the defendant from the work and materials; and it seems, that 
where the work is so ill executed ns to be wholly inadequate to the purposes 
for which it was intended, the plaintiff* is not entitled to recover at all (A). 

If the artist vary from the specification he is entitled only to the price 
agreed on, reduced by such a surn as would be necessary for completing the 
contract (/). 

And where the services of an attorney, auctioneer, or other agent, turn 


(z) Hughes v. Lanny , 5 M. & W. 183. 

(a) It will be presumed, that the parties 
meant to contract for the accustomed re- 
muneration where any custom exists as to 
the amount. In Brown v. Nairne , 1) C. 
& P. 204, the jury found the practice to 
be for the broker to receive five per cent, 
commission for obtaining freight, where 
there is no special agreement, or unless 
the ship chartered on a U nder. 

(b) Chapman v. JJe Tablet, 2 Starkie’s 
C. 294. See Upsdell v. Stewart . Peake’s 
€. 293. Maltby v. Christie, 1 Esp. C. 
340. 

(c) Where the ship's articles contained 
the clause usual in the Baltic trade, that 
in case of the vessel wintering abroad on 
account of ice, the seamen should receive 
only half wages during the detention, and 
the ship being engaged as a i( general" 
■ship, “ went out seeking," and not being 
able to get a cargo on account of the ice, 
remained in the river for safety until the 
ice broke up, held, that although not pre- 
vented by ice from returning without a 
caigo, yet, that as the want of one was a 
reasonable cause of detention, and of the 
ship wintering abroad, and that within the 
meaning of the articles, the men could 


only claim half wages. Hooghton., 3 Hagg. 

100 . 

( d ) Per Le Blaue J. in Boston v. But - 
ter , 7 East, 484. Ellis v. Hamlin, 3 
Taunt. 52, where a builder undertook a 
work of specilied dimensions and materials, 
and deviated from the specification. Su- 
pra, 1306. 

(e) Hasten v. Butter , 7 East, 479. 

(/) Where the defendant ordered a ma- 
chine, of which the pluintiif was a patentee, 
to be put up in his brewhouse, and the 
plaintiff made the machine, but it was found 
that it did not answer the purpose of a 
brewhouse; in the absence of fraud or 
warranty, it was held that the plaintiff 
was entitled to recover. Chanter v. Hop- 
kins, 4 M. & W. 399. 

(i g ) It was formerly the cours% to allow 
the plaintiff to recover the stipulated price, 
and to drive the defendant to a cross- 
action. See Brawn v. Davis, cited by 
Lawrence, J. in Batten v. Butter, 7 East, 
484 ; supra, 1207 ; and Denew v. Daverell , 
3 Can p. 451. 

(h) See Farnsworth v. Garrard, 1 Camp. 
36; supra, 1207. 

(t) Thornton v. Place, 1 M. & R.218. 
See Chapel v. Hicks , 2 C. & M. 214. 


Perform- 

ance. 


Value. 



Value. 


Defence*. 


1308 WORK AND LABOUR: 

out to have been wholly abortive in consequence of negligence, he is not 
entitled to any compensation (j). 

But notwithstanding the universality of the position, that performance, 
when it is the consideration for the payment of the stipulated price, is a 
condition precedent, yet the conduct of the employer in adopting the con- 
tract, when, if he disputed the performance, he had it in his power to rescind 
it in toto by placing the parties in statu quo , affords, as against him, a con- 
clusive presumption that the work has been properly executed, or at all 
events excludes the party acquiescing from taking the objection. 

Instances to this effect have already been cited (A). The principle extends 
to all cases of executory contracts for works of art to be delivered in a 
complete state. The party receiving the work under a specific contract 
must abide by it, or rescind it in toto . 

Where such a complete return and rescinding of the contract is from the 
nature of the case impracticable, as where the contract is to build a wall, 
or a house, on the premises of the employer, and the contract cannot be 
rescinded in toto , then, although the defendant has partially availed him- 
self of the plaintiff’s labour, and the materials supplied by him, and has not 
rescinded the contract in toto, yet it seerns now to be settled, that if the 
work lias been defectively performed, the plaintiff cannot, recover but on a 
quantum meruit for the labour, aud quantum valebant for the materials, to 
the amount of the benefit actually derived. 

Where the defendant hud ordered a number of pans to be made by the 
plaintiff for the manufacture of vitriol, and upon trial they were found to be 
wholly inadequate to the purpose for which they had been ordered, it was 
held, that after the defendant had found, after a reasonable trial, that the 
pans were wholly ineffectual, he should have given notice to the defendant 
to take them away, who would then have been bound to take them away ; 
but that as the defendant had retained the. pans without giving notice, he 
would be liable to pay as much as the pans were worth (/). 

If a party w ho has contracted for u specific work for a stipulated price 
fail to execute it according to the contract, or execute it improperly, as tlic 
performance is the consideration for the payment of the price, the consi- 
deration fails; and it is competent to the employer to rescind the contract 
in toto , as far as lies iri his power. But if he does not rescind it as soon as 
he discovers the defect, he is, it seems, liable to the whole price, if he might 


O’) Denew v. Daverdl, 3 Camp. C.451, 
cor. Lord Eilenborougli. Bustm v. Butter , 
7 East, 470. And see Farnsworth v. Gar- 
rard, 1 Comp. 30. Duncan v. Blundell, 
S Starkie’s C. 6. Af outruns v. Jeffreys, 
E. & M. 317. Where one retained under 
a special agreement declares (inter alia), 
on a quantum meruit for services, the de- 
fendant may show the worthlessness of the 
service under the plea of the general Issues 
to that count. Baillie v. Kell, 4 Bing. 
». C. 638. 

(#) Grimaldi v. White, 4 Esp. C. 96 ; 
supra, 878. Fisher v. Samuda, 1 Camp. 
190 ; supra , 878. Groning v. Mendham , 
1 Starkie’s C. 267 ; supra, 1208. 

(0 Okell v. Smith, 1 Starkie’s C. 107. 
See also Fisher v. Samuda, 1 Camp. 190, 
where, in an action for furnishing the 
plaintiff with uusouud beer, Lord Ellen- 


borougli said that it was the duty of the 
purchaser of any commodity, immediately 
upon discovering that it was not according 
to order, and unfit for the purpose for which 
it w as intended, to return it to the vendor, 
or give him notice to take it back. The 
plaintiff’ having contracted to repair the 
defendant’s chandeliers for 10 Z. returned 
them incompletely repaired. In an action 
for work and labour, it was held, that as 
the plaintiff’ had not performed his part of 
the contract, he could not recover any- 
thing, although the jury found that the 
repairs were worth 6 1. The plaintiff con- 
tracted to build cottages by 10th October; 
they are notfinished till the loth ; the defen- 
dant accepts the cottages : the pluiutiff may 
recover for work and labour and materials. 
Lucas v. Godwin , 3 Bing. N. C. 737. 
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upon discovering the defect have returned the articles, and in other cases is Defence, 
liable to the amount of the benefit derived. Where, however, he seeks to 
reduce the plaintiff’s claim to recover the stipulated price, on the ground 
of mal-performance, it is advisable, although perhaps not strictly necessary, 
to apprize the plaintiff of his intention, in order that he may not be taken 
by surprise ( m ). 

The plaintiff may recover for work done under a special cont ract, e. g, for 
the building of cottages, although he fails in a point which does not go to 
the whole consideration, as the finishing them by a particular time, if the 
defendant takes the benefit of the work (n). 

A defendant having contracted to pay a specific price is not liable in 
respect of alterations consented to by him unless he be informed, or must 
necessarily be aware from the nature of the alterations that the price will be 
increased (0). 

A defendant having paid money into Court, may under the plea of 
nunquam indebitatus to the residue in an action of indebitatus assumpsit on 
an attorney’s bill, prove that the plaintiff agreed to do the work for the 
costs out of pocket, which did not exceed the sum paid in (/>). 

In an action for not retaining the plaintiff in the defendant’s service, 
according to an agreement, with a count on a quantum meruit for services, 
to the first of which, amongst others, the defendant pleaded various acts of 
misconduct on the part of the plaintiff as justifying his dismissal, it was 
held, that it was sufficient to establish one good ground of discharge, ami 
that the jury were justified in ascribing the discharge to the general nature 
of the plaintiff’s conduct, and not to the formal reason assigned at the time ; 
and that as to the second count, that the defendant might, under the 
general issue, show the worthlessness of the services, and the jury might 
take his conduct in such service into consideration in estimating the value 
of the service (7). 

In an action upon an attorney’s bill, negligence cannot be set up as a 
defence, unless it has been so gross a9 to deprive the defendant of all pos- 
sible benefit from the service (r), if it can even then (a). 

It was held to be no defence to an action on an attorney’s bill for prose- 
cuting a suit for the defendant, that no benefit had been derived by the de- 
fendant, where the failure did not result wholly from the plaintiff’s neg- 
ligence, but partly from accident (/). 

Where a person is employed in a work of skill, the employer buys both 
the judgment and labour of the other, and if the attempt fail for want of 
skill, the plaintiff cannot recover (u). It is otherwise where the employer 
substitutes his own judgment (.r). 


(m) Vide supra , 1209. 

(») Lucas v. Godwin 3 Bing. N.' C. 
75)7. 

(0) Lovelock v. King , 1 Mo. & R. 00. 

(p) Jones v. Read , 5 Ad. & Ell. 529. 

( q ) Baillie v. Kell, 4 Bing. N. C. 638 ; 

and 0 Sc. 379. And see Chappell v. Dicks , , 
2C.&M.214. r 

(r) Tempter v.M e Lachlan, 2 N. R. 136. 
This determination was previous to that of 
Hasten v. Butter , 7 East, 484. 

M Negligence is a defence under the 
general issue. Fowler v. Macreth , cor. 
Parke, B. York Sum. Ass. 1836. In that 


case, where two who well knew the plaintiff 
as a land-surveyor employed him to value 
moieties of an estate belonging to them, 
Parke, B. said that lie at drat doubted 
whether it was competent to the defendant 
to set up the want of sufficient and com- 
petent skill, but that after conferring with 
Coleridge J. he thought the defence ad- 
missible. 

(t) Bax v. Ward, 1 Starkie’s C. 409. 
See also Passmore v. Birnie , 2 Starkie’s 
C. 69. 

(u) Per Bay ley J. in Duncan v. Blun- 
dell, 3 Starkie’s C. 6, where the plaintiff 


(#) Duncan v. Blundell, 3 Starkie' s C.6. 
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WRIT. 


Jfegll* Where the demand is compounded of skill and things administered, if 

geaue. Arom want of skill no benefit is derived, the plaintiff cannot recover. Thus, 
to an action by an apothecary for work and labour, and medicines admi- 
nistered, it is a good defence to show that the plaintiff treated his patient 
ignorantly, and improperly ( y ). But it would be otherwise if the medicines 
had been supplied according to a physician’s prescriptions ( z ). 

It is a good defence to prove that the plaintiff induced the defendant to 
employ him by false and fraudulent professions of his skill. An empiric who 
pretends to cure by sovereign medicines, and who by false representations 
induces the defendant to employ him, cannot recover for medicines and 
attendance (a). 

Where # a considerable interval has elapsed between the time of a servant's 
quitting the service, and his making a claim for wages, it is presumable 
that they have been paid (b). 

A plaintiff cannot recover for his labour in committing an illegal act ( c ) ; 
as for running an illegal race, or printing an illegal book. 

An action for the breach of a contract of hiring for a year, by wrongful 
dismissal, was brought before the end of the year, and the declaration was 
for wages generally, and also specially for damages in respect of such dis- 
missal, and all matters in difference were referred; it was found, upon a 
reference of a second action brought for wages accruing subsequently to the 
commencement of the first action, that no claim was made upon the first 
reference in respect thereof, except so far as the declaration and the evi- 
dence of the employment and dismissal might amount to a claim: held, that 
as the second claim was within the scope of the former reference, he could 
not make it the subject-matter of a second action (*f). 

WRIT. 

As to the proof of a writ and its effect in evidence, see Vol. I. tit. Writ. 

See as to the construction of the stat. 1 Will. 4, c. 3, 8. 2, as to returns, 
4 B. & Ad, 355. When the rule to return a writ (which expires in four 
days after service in London and Middlesex, and in six days elsewhere) 
expires in vacation, the sheriff shall file it at the expiration of the rule, or 
as soon after as the office shall be open ; and the day and hour of filing 
shall be indorsed by the officer with whom it is filed (e), 

had, by the defendant’s order, erected a A defendant who objects that the plaintiff 
stove in the shop of the latter, and laid was not qualified to practise as a surgeon 
a tube under the floor to carry off the for want of the examination and license 
smoke, but the plan had entirely failed, required by the stat. 3 H. 8, c. 11, s. 1, 
And Bayley, J. said, thut as this was a must prove the fact. Qremaire v. Le 
work of skill, the party who undertook it Clerck Valois , 2 Camp. C. 143. But as 
was bound to know whether it would sue- the stat. contains no prohibitory clause, 
ceed or not. it seems that the plaintiff, though he may 

(y) Kannen v. M* Muller, Peake’s C. be liable to a penalty for practising, is 
58, cor. Lord Kenyon. still entitled to recover. A surgeon who 

! z) Per Lord Kenyon, Ibid. practises as a physician without a diploma, 

a) Hupe v. Phelps , 2 Starkie’s C. 480. cannot maintain an action for fees. Lips- 

And see Kannen v. M Muller, Peake's combJ v. Holmes, 2 Camp. C. 441 ; and 

C. 59. Buffit v. James, cited 7 East, see Tuson v. Batting, 3 Esq. C. 192. 

480. The plaintiff, in an action on a pro- ( b ) Sellen v. Norman, 4 C. & P. 87. This 

missory note, given in consideration of is of course a mere presumption, in &ct, for 
“ care and medical attendance bestowed on the consideration of the jury, 
the maker," must, the consideration being (c) Coates v. Hatton, 3 Starkie’s C. 61. 
disputed, show himself to be properly qua- Vide supra, Vendor and Vendee. 
lifted according to the stat. 55 Geo. 3, (d) Dnnn v. Murray, 9 B. & C. 780. 

c. 194. Blogg v. Pinhers , 1 R. ft M. 125. (*) R. G., HU. T., 2 W. 4. 
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WRIT OF INQUIRY. 

Every writ must contain the names of all the defendants (e), the name 
of the attorney in the country, as well as of the agent (J ). The da}' of 
service must be indorsed on the writ served, and the day of examination 
on the capias (^r); without the indorsements specified in the stat. 2 W. 4, 
c. 39, s. 12, a writ is irregular, but not void (A). 

WRIT OF INQUIRY, (i) 

The only question upon the execution of a writ of inquiry is as to the 
amount of the damages ; the plaintiff, therefore, need adduce no proof to 
establish his claim to damages, but only as to the quantum (J). If he sue 
on a bill of exchange or promissory note, proof of signatures if unneces- 
sary ; the only use of producing the instrument is to show whether 
the payment of any interest is indorsed upon it (A). And the plain- 
tiff is entitled to recover nominal damages though the bills be not pro- 
duced (/). 

If the plaintiff give no evidence on one or more of the counts, he may 
afterwards sue for the causes of action contained in those counts. Where 
the plaintiff declared on a promissory note, and also for goods sold, but 
gave no evidence on the latter count, it was held that the judgment was 
no bar to a subsequent action for the goods sold (m). 

The defendant can give no evidence, except in reduction of damages. 
Where judgment had been given against the defendant on demurrer, and 
proof was given that she had acknowledged the debt to a certain amount, 
it was held that she could not give evidence to show that she was acting 
merely as agent for her husband, who was abroad (n). 

If one party appear by counsel where no intimation has been given of his 
intention, and the other party is desirous of appearing by counsel, the pro- 
per course is to apply to the sheriff to put off’ the inquiry ( 0 ). 

A writ of inquiry does not supply the omission to find damages on the 
trial of a traverse of a return to a mandamus ( p). 

C ft ) Bevit v. Lindsell, Str. 1 149 ; 3 Wils. 
135. Shepherd v. Chart er, 4 T. R. 275. 
Green v. Heame , 3 T. R. 301. 

(/) Marshal v. Griffin, f 1 R. & M 41. 

(m) Seddon v. Tittup, 6 T. R. 007. 

(n) De Gaillon v. Victoire Hard 
VAigle, 1 B. & P. 368. 

( 0 ) Elliott v. Nichlin, 5 Price, 641. 

(p) Kynaston v. Mayor, $c. of Shrews- 
bury, Str. 1051. 


(e) R. G., Michaelmas 1832. 

(/) lb- 

(9) lb. 

(h) lb. 

(i) Writs of inquiry, their returns, and 
judgment thereon, are regulated by 1 W.4, 
c. 7. 

(j) Tripp v. Thomas, 3 B. & C. 429, in 
an action for words. 


What to be 
proof. 
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APPENDIX TO VOLS. II. & III. 


[Note, that the same alphabetical arrangement, is observed in the Appendix an 
in the Text, to the pages of which reference is made.] 


ABATEMENT, p. 1. 

By the Stat. 3 & 4 W. 4, e. 42, s. 8, no plea in abatement for the non- 
joinder of any person as a co-defendant shall be allowed in any court of 
common law, unless it shall be stated in such plea that such person is 
resident within the jurisdiction of the court, and unless the place of residence 
of such person shall be stated with convenient certainty in an affidavit 
verifying such plea. 

Sec. 11. That no plea in abatement for a misnomer shall be allowed in 
any personal action, but that in all cases in w hich a misnomer would, but 
for this act, have been by law pleadable in abatement, in such actions the 
defendant shall he at liberty to cause the declaration to be amended at the 
costs of. the plaintiff, by inserting the right name, upon a Judge’s summons, 
founded on an affidavit of the right name ; and in case such summons shall 
be discharged, the costs of such application shall be paid by the party 
applying, if the Judge shall think fit. 

And see sec. 12, cited below, tit. Bill op Exchange, as to written instru- 
ments in which parties are designated by the initial letter or letters, or some 
contraction of the Christian or first name or names. 

One only of two joint tenants brings an action of detinue for goods, 
the objection can only be # taken by plea in abatement; the rule as to non- 
joinder of plaintiffs is confined to actions of contract. Broadbent v. Led- 
ward, P. & 1). 45. 

To an action of assumpsit, the defendant pleaded in abatement that he 
was liuhle on the promises alleged only jointly with other persons; the 
plaintiff proved a separate debt due from the defendant as well as a joint 
debt due from him and another ; it was held that the plaintiff was entitled to 
recover the amount of both debts, and that the defendant might have pleaded 
in abatement to part of the count, and in bar to the residue. Hill v. 
White and another , 6 Bing. N. C. 23 ; and 8 Dowl. 63. 

Where the action was not brought until the statute had nearly run, and 
a plea of non-joinder of parties was put in, the Court refused to amend. 
J Roberts v. Ball, 6 Ad. & Ell. 778. 

ACCESSORY, p. 4. 

All those who assemble themselves together with an intent even to commit 
a trespass, the execution whereof causes a felony to be committed, and 
continue together abetting one another till they have actually put their 
design into execution, and also all those who are present when a felony is 
committed, and abet the doing of it, are principals in the felony. jR, v. Howell, 
9 C. & P. 437. 

Where persons combine to stand by one another in a breach of the peace, 
VOL. iii. 4 P 
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with a general resolution to resist all oppose rs, and in the execution of their 
design a murder is committed, all of the company are equally principals in 
the murder, though at the time of the fact some of them were at such a 
distance as to he out of view. It. v. Howell , 9 C. & P. 437. 

Put where the prisoner set out originally with the mob, and proceeded 
to a police office, using menacing words, and after some mischief there, the 
mob left and proceeded to a private house, which they set on fire, but the 
prisoner was not seen there, and the original purpose was not clear, held, 
that he could not be convicted as abetting the latter, in demolishing, &e. 
Ibid. 

WhcTe the prisoners went to the ground with parties about to figbt a 
duel, although neither acted as a second, and were present, when the shot 
was fired, and returned with the principals; held, that if the jury were 
satisfied that the prisoners wore there for the purpose of giving countenance 
and assistance, they were liable as principals in the second degree. It. v. 
Young , 8C.& P. 044. 

Parties charged as accessories to murder, the principal being insane, 
cannot be convicted on that count; but if, aware of the malignant purpose 
of such insane party, they share in that purpose with him, and are present 
aiding and allotting, and assisting him in the commission of acts fatal to 
life, they are guilty as principals for what is done by his hand. It. v. Tyler 
and others, 8 C. & 1\ 010. 

A., It. and C. were indicted, A. as accessory before the robbery by a person 
not named, and C. ami It. as accessories alter, in receiving the stolen goods; 
held that the charge of hirciny by an evil-disposed person not named, was 
too vague to support t e charge against the accessory before the fact, but that 
the accessories after t.l»e fact, wore sufficiently charged with a substantive 
felony, and properly convicted. It. v. Caspar and. others, 2 Moody 101 ; and 
9 C. & 1*. 289. 

Counts in au indictment charging a party as accessory, both before and 
after the fact committed by other prisoners, are dfot improperly joined, and 
the prosecutor cannot be put to elect. It. v. It lac h son, 8 C. eSc P. 43. 

Where three were charged together, one with stealing and the others with 
receiving, with counts against the latter separately as receivers, it was held 
that they might be convicted on those counts, although the principal was 
acquitted. It. v. PnlJnnn and others , l) C. k P. 280. 

lu order to establish the charge against accessories, by harbouring the 
felon, it must appear that some acts were done personally by the prisoners 
in assisting him. It. v. Chappie and others , 9 C. & P. 355. 

Where a party is indicted as an accessory after the fact, with the prin- 
cipal, in a case of murder, if the lat ter be found guilty of manslaughter only, 
the former may be found guilty as accessory to the lesser offence; the 
question for the jury in such cases is, whether the prisoner, knowing the 
offence to have been committed, was assisting in concealing the offence, 
or in any way aiding the offender to escape justice. R.v. Greenacre , 8 C. 
& P. 35. 

It is sufficient to make a party liable as an accessory after the fact, if he 
employ another to receive and assist in the escape of the principal. It. v. 
Jarvis, 2 M. & Rob. 40. 

As to things accessory to a principal, see Woods v. Russell, 5 B. & A. 948 
e. g. a rudder and cordage to a ship, although not actually aunexed. Ib. 
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ACCOMPLICE, p. 10. 

The rule is well established that the accomplice ought to be confirmed by 
evidence as to the prisoner's identity, and tending to connect him person- 
ally with the transaction. 

The statement of an accomplice in sheep-stealing was corroborated 
by the fact of great quantities of mutton being found in the prisoner’s 
father’s bouse, where he lived, and us stated by the accomplice, is a suf- 
ficient corroboration. 7?. v. Burkett , 8 C. <Sc P. 732. 

And see Kelsey’s Case, 2 Lew iu’s C. C. 45 ; if. v. Addis* (I C. & P. 388; 
if. v. Webb, G C. & P. 595 ; It. v. Wilkes, 7 C. & l\ 27 2 ; if. v. Farlar , 8 C. & P. 
107 ; R. v. Dyke, 8 C. & P. 201. 

Confirmation by the wife of an accomplice is not to be deemed confirm- 
ation at all for this purpose, they are to he taken as one person, if. v. Neal \ 
7 C. & P. 1G8. 

The jury may, if they please, act upon the evidence of an accomplice, 
though there be no confirmation. R. v. Hastings , 7 O. &. P. 152. 

The evidence of an accomplice requires corroboration, notwithstanding 
bis having been summarily convicted of the offence. R. v. Farlar , 8 C. 

6 P. 107. 

On a charge by a wife of an unnatural offence by her husband, unless by 
violent resistance the inference of consent is excluded, being otherwise an 
accomplice, she must be confirmed, or the jury are bound to acquit, if. v. 
Jelly man, 8 C. & P. 004. 

Where a prisoner and another (a child) were charged in the same 
indictment, the luttoi with stealing, and the former with inciting him to 
commit the felony, the judge, with a view to admit the child as a witness, 
after pleading, allowed him to withdraw his plea., and plead guilty, and 
after a nominal sentence to be examined. R. v. Lyons , 1) C. &, 1\ 555. 

Where one of two prisoners charged with sheep-stealing had been con- 
victed at the sessions, it was held, that his wife might, be examined on tlie 
trial of the other. R . v. Williams , 8C. & P. 284. 

An accomplice ought to be examined before the witness who is to confirm 
him. Gragg's Cane, 2 Lewin’s C. C. 35. 

AO CO HD AND SATISFACTION, p.10. 

The defendant pleads payment of a sum, and acceptance in full satisfac- 
tion ; the plaintiff replies that be did not accept the said sum in full satis- 
faction ; the payment as well as the acceptance is in issue. Ridley v. Tindall, 

7 Ad. & Ell. 134. 


( With one of several Plaintiffs,) 

Action by three plaintiffs for a joint demand, the plea of an accord and 
satisfaction with one of the plaintiffs, by a part payment in cash and a set- 
off of a debt due from that one to the defendant, is good, without alleging 
any authority from the other two plaintiffs to make the settlement. Wallace 
v. Kelsall , 7 M. & W. 264. 


( With a Third Person ,) 

In an action for a trespass committed by the defendant as the servant, 
and by the command of P . B,, the acceptance of satisfaction by the plaintiff 
from jP. B . is a defence. Where the defendant int Educes an immaterial 

4 p 2 
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averment in his plea, tlie plaintiff cannot in his replication so traverse the 
matters of the plea as to include such immaterial averment in the issue : 
therefore where the defendant in trespass pleaded that the trespass was 
committed by command of P. B., and then stated an executed accord 
between the plaintiff and P. B . with the consent of defendant, and accept- 
ance thereof by plaintiff in satisfaction of the trespasses ; held, that a repli- 
cation traversing the accord and execution thereof with the consent of 
defendant, was had on special demurrer ; for that, as no rights of the de- 
fendant appeared to be compromised by the accord, his consent was unne- 
cessary. Thurman v. Wild, 11 A . & E. 453; 3 P. &. D. 289. 

Set! further, as to accord without satisfaction, Allies v. Prohyn , 2 Cr. M. 
& It. 408; and 4 Dowl. 153. 


ACCOUNT, p. 18. 

To satisfy flic plea of plane compntavit the defendant should sliow a 
bahmee ascertained and agreed upon. Baxter v. Hosier , 6 Bing. N. C. 
288. 

ACQUIESCENCE. 

Admission by, see R . v. Boldsworth, 1 G. & D.442. 

A dispute arising as to the dividing line between mines held by the 
pliiintitf's and defendants, their respective lessors agreed to refer the matter 
to a surveyor. The plaintiffs and defendants were no parties to this agree- 
ment. ; but it appeared that, the latter lmd communications with the surveyor 
upon the subject, were present when the boundary was staked out by him, 
and applied to the plaintiffs’ lessors for a lease of the disputed spot, in the 
event of the referee’s decision establishing the boundary against their land- 
lord ; held, that this amounted to an acquiescence by them in the reference, 
so as to make the agreement admissible in evidence in an action against 
them. Taylor v. Parry , 1 Scott, N. S. 570. 

A written contract was entered into for the purchase of "200 or 300” 
tons of coals, to be sent by the "Navigator or other vessel.” The vendor, 
residing at Stockton-on-Tees, on the 31st December 1838, shipped 127 tons 
of coals by the George and Henry, and on that day wrote to the vendee at 
Southampton to state what he had done, and that lie should draw on him 
for the amount. The George and Henry was sunk at sea on the 6th 
January 1839, which fact the vendor on the 10th January communicated 
to the vendee. The vendor’s bill was not presented to the vendee until 
after he knew of the loss, and he then refused to accept it, hut he did not by 
any other act repudiate the contract as performed by the vendor; held, that 
his silence after receiving the vendor’s statement of the mode in which he 
hud performed the contract operated either as an admission by him that 
the contract was duly performed, or as evidence of acceptance of the 
substituted performance for that originally contracted for. Richardson v. 
Dunn, 1 G. & D. 417. 

Upon an agreement for the sale of goods upon a valuation by A ., a valua- 
tion by A.’s clerk is not binding unless it he shown that it was agreed to 
substitute such valuation; ami proof of seeing the clerk making such 
valuation, without objecting, is not evidence to support such agreement. 
Ess v. Truscott, 2 MP&l W. 385. 
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ADMISSION, p. 18. 

Where the issue was upon the exercise of a power given by a will, under 
which a lease had been granted, proof that the defendant had executed a 
counterpart, the lease reciting the will, amounts to. an admission of the due 
execution of the will, and is sufficient proof, in the absence of any evidence 
to raise a doubt of the fact. Bringloe v. Goodson , 5 Bing. N. C. 788 ; and 
8 Sc. 71. 

A prisoner was taken into custody at the house of his brother on a charge 
of abduction. When lie was taken a letter was found in a writing-desk, in 
the room in which he and his brother were. The letter was directed to a 
person in the neighbourhood of the prisoner's late residence. The police- 
officer was going to open it, when the prisoner told him it had nothing to 
do witli the business that lie had come about; held, that the letter was 
receivable in evidence on the triul of the prisoner for the abduction. Jt . v. 
Bavratt , 0 C. & P. 387. 


( Construction of ) 

A party was arrested, and subsequently promised the attorney to pay 
the debt if no farther proceedings were taken, and by letter he informed 
him that he had found a friend to assist him u in paying the debt you sued 
me for; ” held, that it was for the jury to say whether he meant to recognise 
a debt or the jmrticular debt indorsed on the writ. Rainbow v. Bishop, 
7C. & P.591. 

An I O U, signed by the defendant, but not addressed to the plaintiff' is 
primd facie evidence of having been given to the plaintiff, and it lies on tlu? 
defendant to show it given to any other. Curtis v. Richards , 1 Man. & Gr. 
46 ; and 1 Sc. N. S. 155. 


(Identity.) 

Where declarations were sought to be given as of the plaintiff, and it was 
only shown that they were made by a person at the plaintiff’s house, without 
any evidence of identity ; held, that the admissibility was wholly a ques- 
tion for the Judge, and that he properly rejected them. Corfield v. Parsons, 
1 Cr. & M. 730 ; and 3 Tyrw. 806. 

( Admission on former Trial , p. 19.) 

Where admissions were made previously to the former trial, held that 
they were receivable on a new trial, notwithstanding a notice by the opposite 
party that no admissions would be made. Doe d. Wetherell v. Bird, 7 
C. & P. 6. 

( With a view to Trial.) 

Where the term was imposed of admitting the hand-writing of the attest- 
ing witness, and after a verdict and new trial obtained, the plaintiff was 
allowed to amend the oyer, by setting out the condition, whereupon the 
defendant pleaded specially that the bon <F had been altered since the execu- 
tion ; held, that it did not affect the admission, whether used on the first or 
second trial. Langley v. Lord Oxford, 1 M. & W. 508 ; and 1 T.& G. 808. 

Where the notice to admit the note declared on, in setting out the docu- 
ment produced before the Judge mis-stated the date, the defendant, after 
first refusing, consented to admit it ; held, that h$ could not afterwards 

4 p 3 
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object to the admission being read on account of the variance. Field v. 
Hemming, 7 C. & P. 619. 

( By a Party , p. 19.) 

A parol admission by a party to a suit is always receivable in evidence 
against him, although it telate to the contents of a deed or other written 
instrument ; and even though its contents be directly in issue in the cause. 
Slatteric v. Pooley , 6 M. & W. 6G4. 

In an action for goods sold ami delivered, and on an account stated, a 
parol admission of the debt by the defendant is evidence under the ac- 
count stated, though it appears that there was a written agreement relating 
to the goods. 

And (per Parltc, B.) the defendant's own admission is always evidence 
against him, though it refers to the matter of a written agreement. New- 
hall v. Holt , 6 M. & W. 062; and see Poe v. Watson, supra , vol. ii. 25. 

Where the defendant, who hud become guarantee for the due accounting 
of a parly employed by the plaintiff as agent, upon having sent to him, by 
the plaintiff’s attorney, a letter enclosing a copy of the account for which 
lie was liable, in his reply, promised to obtain the share of his co-surety 
and remit it with his own to the plaintiff, and having notice to produce, at 
the trial, the account ; held, tliut a duplicate copy might he proved, with the 
admission that the defendant said it was correct, without calling the agent. 
Ward v. Suffield, 5 Bing. N. C. 381. 

{Admission on Record , p. 19.) 

An admission on record in any issue is only admissible as evidence on 
that issue, and not to prove or disprove another plea ; but where a fact is 
admitted by the parties in the whole course of the cause, the jury may 
apply it to all the issues, although on the record it be admitted as to one 
only. Stracy v. Blake , 3 Cr. M. It. 168. 

The admission in one plea cannot be called in aid of the issue in another; 
semhle , therefore the plea of tender and payment into Court admits only the 
contract as single and entire. Jones v. Flint , 2 P. Sc I). 594. 

(By a Party to the Record , p. 28.) 

Declarations by a party to the record, although suing in a representative 
capacity, and inude before he became such, are admissible. Smith v. 
Morgan , 2 Mo. Sc II. 257. 

(By a Party in Interest , p. 29.) 

In ejectment on two demises, in the names of a trustee in fee and cestui 
rjue trust for life, and at the trial, the question being one of parcel or no 
parcel, the lessor of plaintiff elected to abandon the latter demise ; held, 
that a deed executed by the cestui que trust , not clearly and unambiguously 
against her interest, although an advantage was obtained under it, was 
inadmissible afe a declaration ; and quaere whether in an action brought by 
a trustee in respect of the trust property, the admission of a cestui que trust , 
whose interest is not commensurate with his, can be evidence against him ? 
Doe v. Wainwright, 3 Nev. & P. 598. 

In trespass against the sheriff, for taking goods of plaintiff under an 
execution against another ; held that, if the execution creditor lias indem- 
nified the sheriff, his statements are evidence. Proctor v. Lainson , 7 C. & 
P. 629. 
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{In the case of Claimants eodem jure.) 

The written statements of a former vicar, where the plaintiff claimed in 
right of the vicarage, are admissible. Doe d. Coyle v. dole, 0 C. & P. 859. 

{By an Agent , p. 29.) 

Where the defendants (trustees under an assignment of the stock in trade 
of A.) directed the plaintiff’ to proceed to B. to effect the liberation of A., 
and arranged that L. should remit funds for that purpose to the plaintiff 
there ; held, that the letter of L. was inadmissible as proof of the facts 
stated in it ; held also, that the acts of a party put into the shop of A. to 
conduct the business, might hind the defendants in what concerned the 
business, but not to employ a person to take stock. Lawrence v. Thatcher , 
6 C. & P. 0(59. 

Where the defendant had used the affidavit of a party, stating the seizure 
of goods by him as officer of the defendant, upon a motion of interpleader; 
held, that such affidavit was admissible in evidence against the defendant, 
to connect the party with him, although the latter was in court at the trial 
and might have been himself called. Brichell v. Hulttc, 7 Ad. &, Ell. 454. 

( Against a. Representative , p. 33.) 

Where in trover, upon the issue of no property in the plaintiff, the 
defendant having shown himself in possession for four years after a gift by 
a party to whom he was administrator ; held that, having put in the letters 
of administration, evidence of declarations by his deceased testator were 
admissible against him. Smith v. Smith , 3 Bing. N. C. 29; and 3 Sc. 352. 

(i Under a Judge's Order , p. 35.) 

Where, by a .1 edge’s order, a copy of a letter sent by R. to ili., dated 
December 10th, i830, is ordered to be admitted, it is not enough to put in 
the notice to admit, and the Judge’s order, and to put in a copy of a letter 
from R. to JJ. of that date ; but if a witness also prove that he was at the 
Judge’s chambers when the order was made, and that he produced to the 
clerk of the opposite attorney the copy of the letter proposed to be given in 
evidence, that is sufficient. Clay v. Thackrah,9 C. & P. 47. 

( Confession in Criminal Cases , p. 36.) 

The Court will not allow the lb rami proofs in a criminal case to he admitted, 
unless made at the time by the prisoner or his counsel. R . v. Thornhill, 
8 C. & P. 575. 

( Examination .) 

Where the magistrate’s clerk had mistakenly headed the examination of 
the prisoner as “The information and complaint, &c.,” the Judge (Gurney, 
B.) rejected the statement.. R. v. Bentley , 6 C. & P. 148. 

But where nothing appeared on the examination to show' that it was taken 
on a charge of felony, or that the magistrates who signed it were acting 
as such, the clerk was allowed to prove what was said, and refresh his me- 
mory by the paper. R. v. Tarrant, 6 C. & P. 182. 

( Confession , Oral.) 

Where the prisoner gave a blow, which terminated mortally, but for 
which the x’risoner was summarily convicted and fined for the assault before 
a magistrate, but no part of the examinations, either of the deceased or pri- 

4 v 4 
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eoner, was taken down ; held that the magistrate might be asked as to what 
was said by the deceased in the presence of the prisoner, not as evidence of 
the facts stated, but only as producing an answer from him. ( Per Taunton, 
J.) 22. v. Edmunds , 0 C. & P. 164. 

The statement made before the magistrate at the first hearing, was taken 
down, but not Tead over to the prisoner, or signed by him, and on the final 
one, when the depositions were formally taken, the prisoner declined saying 
anything, the statement was held to be receivable in evidence, although not 
returned by the magistrate. 22. v. Wilkinson , 8 C. & P. 663. 

( Voluntary , p. 37.) 

Where, after promises held out by persons not examined, the magistrate 
told the prisoner that his confession would do him no good, and he after- 
wards made a statement which was taken down ; held that it was not to be 
considered as made under the former influence, and wa9 admissible. 2?. v. 
Howes, 6 C. & P. 404. 

The prosecutor said to the prisoner, a If you will not tell us what you 
know about it, we of course can do nothing held to amount to a promise, 
that if he would tell, the prosecutor would do something for him, and to 
render the confession inadmissible. 2?. v. Partridge, 7 C. & P. 552. 

Confession obtained from the prisoner, a girl fifteen years old, through 
the promises and threats of relatives and servants of the prosecutor , is not 
admissible. 2?. v. Simpson, 1 Ry. & M. 411. 

So, where obtained by the promises and threats of the prosecutor’s wife, 
2?. v. Upchurch, 1 Ry. & M. 465. 

Where the prisoner made a statement induced by a person without autho- 
rity, but in the presence of her mistress, and who expressed no dissent, 
held not receivable, as the inducement must be taken as if it had been held 
out by her mistress, who was a person in authority over her : to exclude 
confessions by prisoners the inducement must be made or sanctioned by a 
party having some authority. 22. v. Taylor, 8 C. & P. 733. 

Ar confession, made after being told by the constable, u It is of no use for 
you to deny it, for there are A . and B. who will swear they saw you do it 
held to be made under an inducement, which rendered it inadmissible. JR. 
v. Mills, 6 C. & P. 146. 

Aliter , where the prisoner was told that there was a serious oath against 
her by B., who had sworn that she had, &c., and a subsequent statement 
made by her received. (Per Gurney, B.) JR. v. Long, 6 C. & P. 179. 

Where the witness had said to one prisoner, “ You had better split, than 
suffer for all,” the confession was rejected. ( Per Patteson, J.) 22. v. Thomas , 
6 C. & P. 353. 

But where a constable had only said, “ If you will tell where the property 
is, you shall see your wife, and I hope you will .tell, as Mrs. O . (the prose- 
cutrix) can ill afford to lose the money,” admitted, 22. v. Lloyd, 6 C. & P. 
393. 

Where the constable had said to the prisoner, “ You had better not add 
a lie to the crime of theft,” and then desired him to go with another con- 
stable and show where he had put the things, a confession afterwards made 
to such constable rejected. 22. v. Shepherd, 7 C. & P. 579. * 

Where a confession was obtained under promises held out by a party 
without authority, but in the hearing of the officer having the prisoner in 
custody, held not receivable. 22. v. Pounteney , 7 C. & P. 302. 

Constables are not justified in putting questions to parties in their cus- 
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tody, without cautioning them that their answers jqaay be, given in evidence. 
R. v. Kerr , 8 C. & P. 176. 

Where, whilst the party was in custody, another prisoner said to him, 
u Pray split ; I wish you would tell me how, fee.,” upon which, at the pri- 
soner’s request, he took an oath not to disclose what he should say ; held 
that the confession was admissible. JR. v. Shaw, 6 C. & P. 372. 

Some difference of opinion has existed, as to receiving evidence of con- 
fessions where an inducement has been held out by persons having no 
authority. J®. v. Spencer , 7 C. & P. 776. 

Where before the prisoner’s examination was taken, he was told not to 
say anything to prejudice himself, as it would be used for or against him ; 
held (per Coleridge, J.) that the examination was inadmissible. JR. v. Drew , 
8 C. & P. 140. 

The prisoner asked the witness if he had better confess, to which the 
witness replied, that it would be better for him not to confess, but that he 
might say what he had to say to him, for it should go no further, the con- 
fession was received. R. v. Thomas, 7 C. & P. 345. 

“ It would have been better if you had told at first held ( per Gurney, 
B.) to be an inducement, and sufficient to exclude the statement made in 
consequence. R . v. Walkeley , 6 C. & P. 175. 

Where a confession to a prosecutor is not admissible by reason of pro- 
mises, held that a second confession, afterwards made to another prose- 
cutor, is also excluded. MeynelUs Case, 2 Lewin’s C. C. 122 ; Sherrington 
Case, lb. 123. 

(Fact discovered in consequence of an Admission , p. 37.) 

Where what the prisoner has stated is shut out, on account of the manner 
in which it has been obtained, it does not jjTevent the admissibility of facts 
discovered in consequence of the statement. R. v. Gould, 9 C. & P. 3C4. 

(On Oath, p. 38.) 

Where parties in custody at the time of the inquest, in a case of rape and 
murder, were examined by the coroner on oath, without inducement, and 
expressing their wish to be examined, their dejiositions were received ns 
statements, by Williams, J., upon an indictment for the rape, with an 
intimation that he would reserve the point if it should become necessary. 
The parties were, however, acquitted ; but being subsequently indicted for 
the murder, the same depositions were rejected by Gurney, B. R. v. Owen 

other s, 9 C. & P. 83 & 238. 

Where a party charged with murder made a statement before the coroner, 
which purported to have been taken on oath, held not receivable against 
him, and that parol evidence was inadmissible to show that it was not made 
on oath. R. v. Wheeley, 8 0. & P. 250. 

Where the prisoner was examined on oath before commissioners of bank- 
^ptey* having been cautioned to elect what questions he would answer, 
held that such depositions were admissible against him on a charge of 
forgery. j®. v. Wheater , 2 Moody, C. C. 45. 

Where the prisoner, whilst unsuspected, had been examined as a witness 
on oath, and in his examination referred to a letter then produced ; held, 
that as the examination, not being perfectly voluntary, could not be pro- 
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duced against the prisoner when charged with the offence, nothing said 
as to such letter before the magistrate could be received ; neither would the 
Judge (Gurney, B.) receive evidence of what was said, but not taken down, 
nor parol evidence of the contents of such examination. JR. v. Lewis , 6 C. 
Sc P. 161 ; S. P. 22. v. Davis, lb. J7B. 

(Proof of Examination , p. 39.) 

To make the examination of a prisoner taken before justices admissible, 
it is sufficient to prove the facts by a party present, without calling either 
the justice or his clerk. Max v. Hopes, 7 C. & P. 136; S. P. Rex v. Forster , 
lb. 148. And see 22. v. Rees, 7 C. &. P. 568 j JR. v. Reading, lb. 649. 

(The whole to be read. , p. 40.) 

The rule is for the whole statement of a prisoner to be heard, without 
suppressing it as to the names of other parties charged. 22. v. Walkclvg, 
6 0. & P.175. 

Where the magistrate’s clerk, in taking clown the statements of several 
parties charged, left the names of each other mentioned by them in blank, 
the Judge refused to have it supplied by supplementary evidence. 22. v. 
Morse others, 8 0. & P. 605. 


(Effect of) 

A statement by the prisoner, that lie should never have written the letter 
but for W. G ., does not amount to sufficient evidence of sending it. Rex v. 
Howe, 7 0. & P. 268. 

AFFIDAVIT. 

Title of, in case of certiorari . 22. v. Jones, 8 Dowl. 80. Ejectment, Doe v. 
Roc, lb. 40. 

AGENT. 

(From relative Situation, p. 42.) 

A servant acting in the course of his master’s service, and for his benefit, 
the master is liable for his acts, although no express command or privity be 
shown. Huzzey v. Fields 2 C. M. & If. 432. 

AVhere the defendant’s son was alleged to have warranted a horse, as 
agent to the defendant, and, to prove the authority, evidence was offered of 
the son’s declaration to a stranger, held inadmissible, as not made in the 
course of any bargain and sale for the horse. Allen v. Denstone, 8 C. & P. 
760. 

The resident agent, appointed by the directors of a mining company to 
manage the mine, has not an implied authority from the shareholders of 
the company to borrow money upon their credit, in order to pay the arrears 
of wages due to the labourers in the mine, who have obtained warrants of 
distress upon the materials belonging to the mine, for the satisfaction of 
such arrears ; nor in any other case of necessity, however pressing. Haw - 
taync v. Bourne, 7 M. & W. 595. 

Upon an indictment for putting away forged notes of the Royal Bank of 
Scotland, it is not necessary to show ail express authority to draw and issue 
such notes, the power being recognized by 48 Geo. 3, c. 149, and 55 Geo. 3, 
c. 184. M'lCeafs Case, 1 Ry. Sc M. C. C. 130. 
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{Recognition of Authority , p. 44.) 

The defendant, a merchant residing at St. Petersburg^, carried on busi- 
ness in London through H., who had himself no capital or credit, and was 
universally known to represent the defendant, though JZ/s name was 
always used. Defendant gave notice to H , that he purposed to cease 
employing him ; after which II contracted with the plaintiff’ to sell him 
tallow (of more than 10 if. value); and H 9 s name wa9 used as before. 
H, intended to make the contract on his own account; hut the plaintiff 
did not know this, and believed that II represented the defendant as 
usual. The contract was made by a broker, W ., acting for both parties. 
He signed bought and sold notes; the former beginning, “Bought for T." 
(the plaintiff); and the latter, “ sold for II to my principals;” no buyer 
or seller being further named. It was held, that the defendant was liable 
for the non-delivery of the tallow, the plaintiff having no notice that the 
name of II, ceased to mean the defendant ; that the bought and that the sold 
notes constituted a sufficient note in writing to charge the defendant within 
stat. 29 Car. 2, c. 3, s. 17 ; and that no objection lay to the admission of 
parol evidence of the above facts, as varying the written instrument. 

Evidence offered by tlie defendant, of a custom in the tallow trade, that, 
on such contracts as the above, u a party might reject the undisclosed 
principal, and look to the broker for the completion of the contract ;” this 
was held to be inadmissible, as varying a written instrument. 

And semble, that, if such evidence were admissible, tlie custom would not 
apply here ; the principals being in fact disclosed to the broker, who acted 
for both parties. Trueman v. Loder , 11 A. &. E. 589. 

A party employing a broker on tlie Stock Exchange is bound by their 
rules, whether such employer is cognizant of them or not; and a broker 
having paid differences on shares sold through his employer’s mistake, 
which the latter was not possessed of, is entitled to recover such payments, 
as also his commission on the sale. Sutton v. Tatham , 2 P. & D. 308 ; and 
10 Ad. & Ell. 27. 

{Acts of p. 44.) 

It was proved that before the bringing of the action Mr. Z., who was the 
plaintiff’s attorney on the record, had written to the defendant for payment 
of the debt for which the action was brought, and it was proposed on the 
part of the defendant to give evidence of what Mr. L, had said after he had 
so written, and before the action ; it was held, that this evidence was not 
receivable without further proof of the agency of Mr. L, Pope v. Andrews , 
9C.&P.5G4. 

A collector of the customs, appointed under 3 & 4 Will. 4, c. 51, s. 2, and 
whose duty it was, upon receipt of the duties, to sign a bill of entry as a 
receipt, being a warrant for delivery of the goods, is a ministerial and inde- 
pendent officer, and not a mere agent of the commissioners appointing him, 
and is liable to an action for damages for improperly refusing to give such 
bill of entry on tender of the duty payable. Bury v. Arnaud, 2 P. & D. 
633. 

( Claim by, p. 46.) 

The defendant, a corn merchant in Ireland, sent written instructions to 
the plaintiff, a corn factor and del credere agent of the defendant in Lon- 
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don, to sell oats of a certain quality, at a certain price, on his (defendant’s) 
account. The plaintiff sold them, as described by the defendant, in his 
own name. The oats proved to be of inferior quality, and the plaintiff was 
obliged to pay to the vendee the difference in value. In an action to reco- 
ver the difference, it was objected by the defendant that the plaintiff had 
no right to sell in his own name, and thereby to incur liability ; held, that 
evidence was admissible for the plaintiff to show that, by the custom of the 
London corn trade, a factor was warranted by such instructions in selling 
in his own name. Johnston v. Usbome, 11 A. & E. 549. 

A plea is bad which shows no consideration for an agreement which 
deprives the principal of his right to make an authority to sell. Raleigh v. 
Atkinson , 6 M. & W. 670. 

( Defence by an Agent , p. 46.) 

Where the plaintiff’s broker agreed with the defendants (being share 
brokers) for the purchase of shares, notes of which were made and sent in 
their own names, but immediately afterwards the entry in the books was 
altered to the name of the real seller, and a second contract note sent to the 
plaintiff, but the former note was neither demanded nor sent back ; held, 
that evidence of a custom in L . to send in brokers’ notes without disclosing 
the principal’s name was properly rejected, and that the defendants having 
signed the contract in their own names, were liable, although known to be 
agents. Magee v. Atkinson, 2 M. & W. 441. 

In an action for seizing the plaintiff’s vessel, and converting, &c., the 
defendants pleaded the sentence of a foreign court of competent jurisdiction, 
condemning the plaintiff’s vessel as prize, for breach of blockade ; repli- 
cation, that the employment of the defendants in such foreign service was, 
by statute 69 Geo. 3, c. 69, (Foreign Enlistment Act,) illegal; held, that the 
act of the principal being lawful in the country where done, and the 
authority of the servant complete and binding, the latter could not be made 
responsible in the courts of this country for the consequences of such employ- 
ment, merely by reason of a general disability imposed upon the servant 
contracting such engagement ; and that the action was therefore not main- 
tainable. JDobree v. Napier , 2 Bing. N. C. 781. 

ALIEN AMY. 

An alien amy, though he has never been in this country, may maintain an 
action for a libel published in this country. Risani v. Lawson , 8 Scott, 182. 

AMENDMENT. 

See Vol. I. tit. Variance, and the statutes 9 Geo. 4, c. 15, and 3 & 4 
Will. 4, c. 42, and the cases cited in the Appendix, Vol. I. p. 496. 

AMERCIAMENT. 

Scrnblc, it may be by a jury without other affeerment. Per Holt, C. J., 
Matthews v. Cary , Show. 61 ; Com. Dig. Leet (0. 2). 

ANIMALS, Cruelty to. 

See 5 & 6 Will. 4, c. 59. 
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APOTHECARY, p. 47. 

A chemist and druggist practising as an apothecary, in attending the sick 
and giving them medicines for reward, is liable to penalties under the 
statute 54 Geo. 3, c. 194. Apothecaries? Company v. Greenough , 1 G. & D. 
378. 

The plaintiff must prove his qualification under the general issue. Wag- 
staffs v. Sharpe, 3M.& W. 521, supra, V ol. II. p. 102. Skearwood v. Ilay , 
5 Ad. & Ell. 383. Morgan v. Ruddock , 4 Dowl. 311. 

A plea of tender as to part and non-assumpsit as to the residue does not 
admit that the plaintiff was entitled to recover under the Act. Wills v. 
Langridge, lb. 

By the st. 6 Geo. 4, c. 133, s. 4, surgeons and assistant-surgeons in the 
Army, or Navy, or East India Company’s service, are not, in order to recover, 
obliged to give the proof required by the statute 55 Geo. 3, c. 194. 

See Steavemon v. Oliver , 8 M. & W. 234. 

The right to charge for visits as well as medicine, is not a question of 
law, but it is for a jury to say whether, under all the circumstances, a con- 
tract for reasonable compensation for attendance can be implied. Morgan 
v. Halim , 3 N. & P. 498. 


APPORTIONMENT, p. 48. 

The stat. 4 & 5 Will. 4, c. 22, s.2, enacts that “all rents, See. payable at 
fixed periods shall bo apportioned in such manner that on the death of any 
person interested in such rents, &c., or on the determination by any other 
means whatsoever of the interest of such person, he shall be entitled to a 
portion of such rents, &c., according to the time which shall have elapsed 
from the commencement or last period of payment thereof respectively, 
including the day of the death of such person, or of the determination of his 
interest, all just deductions being made ; and every such person shall have 
the same remedies for recovering such apportioned parts of the said rents, 
&c. when the entire portion of which such apportioned parts shall form part 
shall become due, and not before, as he would have bad for recovering such 
entire rents, &c., if entitled thereto, but so that the person liable to pay 
such rents, & c. reserved by any lease, &c., and the lands, &c., comprised 
therein, shall not be resorted to for such apportioned parts specifically, 
but the entire rents, &c. of which such portions shall form a part shall be 
received by the person who, if this Act had not been passed, would have 
been entitled to such entire rents, and such portions shall'be recoverable 
from such person by the parties entitled to the same under this Act.” See 
also the stat. 11 Geo. 2, c. 19. 

A ., in 1836, let certain land to B ., under a building agreement; the rent 
was to commence at Christmas 1838, and A. to have a right of re-entry in 
case of non-performance on the part of B . A . availed himself of this right 
of re-entry, and brought an .ejectment, laying the demise on the 1st of 
January 1839. In September 1838, he had re-let the land to C., at a rent to 
commence in 1840, which was equivalent in amount to that provided for by 
the first agreement. In an action by A. for breaking the first agreement , 
held, first, that the demise in the ejectment was to be taken as the date of 
the re-entry by A. } and that he was not entitled to that portion of the rent 
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between tlie previous Christmas and that day, under tne provisions oi tne 
statute 4 & 5 Will. 4, c. 22. 

The Act does not apply where a party himself determines the riglit to 
receive the rent by bringing ejectment for a forfeiture, no rent having ac- 
crued at the day of the re-entry. Oldershaw v. Holt, 11 Ad., it Ell. 007. 

Where a lunatic’s real estate was let from year to year, and the rent not 
reserved by any writing, held that the 4 & 5 Will. 4, c. 22, did not apply to 
such a case, and that there could be no apportionment between the heir and 
the personal representative. Marliby, in re, 4 Myl. & Cr. 484. 

Where the conveyance of the reversion of premises on lease released all 
the parties’ interest, held that parol evidence as to apportionment of the 
current quarter’s rent was inadmissible. Flinn v. Calow, 1 Man. & Or. 589. 

The owner in fee died pending several yearly tenancies at Lady-day and 
May-day, not having given notice to determine the tenancies, and the 
devisee for life also died after the current years had expired, but within the 
first half year accruing in his own time ; held that both the tenancies being 
created by the devisor, and not determining with his life, the administrator 
of the devisee is not entitled to recover an apportioned part of the rent for 
the time elapsed after Lady-day and May-day in that year. Botheroyd v. 
Woolley , 5 Tyrw. 622. 

Apportionment of a chattel in progress. See Woods v. Russell, 6 B. & A. 
948. 

APPROPRIATION, p. 48. 

Where the defendants, as commission agents to foreign houses, in which 
they were partners, but the foreign houses were not partners in the commis- 
sion business, received a letter from H. and authorising them to pay a 
sum of money to R. & Co., but which being unsatisfactory was revoked, and 
a second letter was written, which was desired to be acted upon, and the 
defendants thereupon gave an undertaking to R. & Co. to comply with it on 
being guaranteed by R. & Co., which was given ; held, that taken altogether, 
it amounted to an appropriation of the sum to R . & Co., or else to an equit- 
able assignment of it, and was not in either case revoked by the bankruptcy 
of JET. and /., and notice given by the assignees before the proceeds received 
out of which the payment was to be made. Hutckieson v. Heyworth, 1 Perr. 
& Dav. 20(5. 

Where in an action to recover the balance of a banker’s account, the 
defendant disputed a payment above six years since, as made without any 
authority, but which the jury expressly found ; held, that the plaintiffs were 
entitled to appropriate subsequent payments by the defendant in discharge 
of that item. Williams v. Griffith, 5 M .&W. 300. 

See further, Waller v. Lacy, 8 Dowl. 663. 

ARSON. 

(P. 49.) 

In n case of arson it was proved that “the floor near the hearth was 
scorched. It was charred in a trifling way. It had been at a red heat, but 
not in a blaze:” held that this would be a sufficient burning to support an 
indictment for arson. R. v. Parker, 9 C. & P. 45. 

A . and B. were charged under the stat. 7 & 8 Geo. 4, c. 30, s. 17, with 
setting fire to a wood. It appeared that they set fire to a summer-house 
which was in the wood, and that from the summer-house the fire was com- 
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municated to the wood i held that A, and JB. might be property convicted 
on this indictment. R* y. Price , 9 C. & P. 729. 

Under the 7 & 8 Geo. 4, c. 30, s. 17, the indictment for setting fire to, &c., 
with intent to injure the owner, was held to be sufficient, although the jury 
found the intent to be to injure another, and a count would be good 
although no intent laid. R, v. Ncwill , 1 Ry & M. 458. 

A covering of wood and straw, set on upright posts and cross timbers, in a 
farm-yard, held to be an outhouse within the 7 & 8 Geo. 4, c. 30, s. 2, and 
that placing fire among the straw, producing smoke and burnt ashes in the 
straw, was a setting on fire, although there was no appearance of fire itself 
R. v. Stallion , 1 Ry. & M. 398. 

Where, on a charge of arson, it was opened, that expressions of ill-will, 
made by the prisoner, would be proved, held that the prosecutor might be 
asked on cross-examination, if others had not used similar expressions of 
ill-will towards him. 7?. v. Stallard , 7 C. & P. 203. 

ASSAULT. 

(P. 52.) 

A party struck at may strike again, to prevent a repetition of the blow, 
but not with greater violence than is necessary. Per Parke, B., 2 Lewin, 
C. C. 48. 

The declaration stated that the defendant assaulted the plaintiff, “and 
also then presented a certain pistol loaded with gunpowder, ball, and shot, 
at the plaintiff, and threatened and offered therewith to shoot the plaintiff, 
and blow out his brains.” To this the defendant pleaded not guilty, and it 
was proved that the parties being on board a ship, the defendant (who was 
the captain) went into his cabin and brought out a pistol and cocked it, 
and presented it at the plaintiff’s head, saying that if the plaintiff was not 
quiet, he would blow his brains out : held, that if the defendant, at the 
time he presented the- pistol, used words showing that it was not his 
intention to shoot the plaintiff, this would be no assault : held, also, that it 
was incumbent on the plaintiff to substantiate the allegation in the declara- 
tion, that the pistol was loaded with gunpowder, ball, and shot, and that 
unless the jury were satisfied that the pistol was loaded, they ought o find 
for the defendant. Blake v. Barnard , 9 C. & P. 626. But see R. v. St George 
a C. & P. 483. 

If, on a trial of an indictment for a rape, it appear that the prisoner was 
under 14 years of age at the time he committed the offence, he must be 
acquitted of the rape, but the jury may convict him of an assault under the 
stat. 1 Viet. c. 85, s. 11. R. v. Brimilotv, 9 C. & P. 306. 

On an indictment for attempting to carnally know and abuse a girl under 
ten years of age, with a count for a common assault; the attempt was 
proved, but it could not be shown that the child was under ten years of 
age, and it also appeared that no violence was used by the prisoner, and no 
actual resistance made by the girl : held, that although consent on the part 
of the girl would put an end to the charge of assault, yet there was a 
great difference between consent and submission , and that although, in the 
case of an adult, submitting quietly to an outrage of this kind would go far 
to show consent, yet, that in the case of a child, the jury should consider 
whether the submission of the child was voluntary on her part, or was the 
result of fear under the circumstances in which she was placed. R, v. Dag, 
9 C. & P. 722. * 
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If a person present a pistol, at another, and so near as to have been 
dangerous to life, if the pistol being loaded bad gone off, semblc, that this 
is an assault, even though the pistol is, in fact, not loaded, if the pe|pon so 
presenting it thought it to be so. JR. v. St. George, 9 C. & P. 483. 

On an indictment for a felony, 'which includes an assault, the prisoner 
ought not to be convicted of an assault which is quite distinct from the 
felony charged ; and on such an indictment the prisoner ought only to be 
convicted of an assault which is involved in the felony itself. JR. v. Gut- 
teridges and others, 9 C. & P. 471. R. v. St. George , 9 C. & P. 483. 

A. presented a loaded pistol at B., but was prevented from pulling the 
trigger : held, that A. might be convicted of this assault, on an indictment 
for feloniously attempting to discharge loaded arms at B. JR. v. St. 
George , 9 C. & P. 483. 

A prisoner who is tried for manslaughter, on the coroner’s inquisition, 
may be convicted of an assault under the 11th sect, of the stat. 1 Viet, c. 85* 
JR. v. Pool , 9 C. & P. 728. 

The statute does not apply to unnatural attempts upon the person. R . v. 
Baton, 8 C. & P. 417 ; but see JR. v. Pikesley , 8 C. & P. 124. 

An indictment for assaulting, and indecently exposing the person, with 
intent to incite a party to commit an unnatural crime ; held not to be 
u a wilful and indecent exposure” within the 7 Geo. 4, c. 04, s. 24, enabling 
the court to give costs to the prosecutor. R. v. , 3 Nev. & P. 027. 

ASSUMPSIT. 

* {Consideration, p. o5.) 

The defendant offered a reward to whoever could give ^uch information 
as would lead to the conviction of a felon. The plaintiff, who was constable 
and police officer of the district where the felony was committed, gave such 
information : held, on demurrer, that plaintiff’s having given the informa- 
tion was a good consideration for a promise by defendant to pay the reward. 

J England v. Davidson , 11 A. & E. 850. 

In assumpsit on an undertaking to see acceptances paid, in consideration 
of the plaintiff giving up a guarantee of the defendant, which was in the 
terms " In consideration of your being in advance to Messrs. L. in the sum 

of £. for the purchase of cotton, I hereby give you my guarantee for 

that amount jjfi their behalf ; *’ held, that the effect of the terms iC being in 
advance and the validity of the instrument were so doubtful, as to make 
the obtaining back the guarantee an advantage to the defendant, and to 
make it a sufficient consideration for the subsequent guarantee and promise 
laid in the declaration. Haigh v. Brooks, 2P.&D. 477 ; affirmed in error, 
10 Ad. & Ell. 323. 

Where a plaintiff discharges one of two joint debtors, the other has a 
right to be discharged, and therefore a promise by a third person to pay the 
debt, in order to obtain the discharge of the defendant in custody, is void 
for want of consideration. Herring v. Dorett , 8 Dowl. 004. 

Where the declaration stated that in consideration the plaintiff would 
discharge one S. out of the custody of the warden, and take the warrant of •- 
attorney of S. for the dpbt and costs, the defendant undertook that S. 
should be forthcoming on a day stated, at the office of A., one day’s notice 
being given to A. ; breach, that S . was not forthcoming on the day and at 
the place agreed on, nor any notice given to A. ; held sufficient on motion 
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in arrest of judgment, and that no averment of the judgment having been 
entered upon the warrant was necessary. Page v. Jarvis, 8 M. & W. 186. 
See further as to consideration, Morton v. Burn, 2 N. & P. 297 j Cooper v. 
Greeny 7 M. & W. 633 ; Lilly v. Hays, 1 N. & P. 326 ; Brealey v. Andrew , 
2 N. & P. 114; Tipper v. Bicknell, 3 Bing. N. C, 710; Shillibeer v. Glynn , 
2 M. & W. 143. 

( Written Agreement, p. 66.) 

If the plaintiff close his case without its appearing that the contract is 
in writing, the defendant must make it evidence if lie rely upon it, although 
the plaintiff has had notice to produce it. Magnay v. Knight , 2 Scott 
N. S. 64 ; and see Marston v. Dean, 7 C. &c P. 13. 

Where the evidence in an action for use and occupation does not disclose 
any written agreement, the non-production of one, by which in fact the 
premises were held, is no ground of nonsuit. Pry v. Chapman, 6 Bowl. 265. 

Where the terms of hiring were by a third person written down, but never 
signed by the parties, nor j proved to have been read over to them, it was 
held that parol evidence was admissible, M. v, Wrangle , 2 Ad. & Ell. 514. 

Where there was no express evidence of the original contract on the 
employment of 4he plaintiff, as a broker, to procure a charter-party on a full 
commission, held that evidence of a conversation, in which die agreed to 
take half commission in consequence of the abandonment of the contract by 
the shipowner, was properly received to show what was the original con- 
tract between the parties. Broad v. M 6 Calmar, 5 Nev. & M. 413. 

W T here in an action by landlord against tenant, the first count set out the 
written agreement containing the terms of holding, and alleged a parti- 
cular breach in not repairing, and other counts upon the implied contract 
for using the premises in a tenunt-like manner, proceeded to set out various 
breaches; held, that there being but one contract of demise, the plaintiff 
could not recover damages on the latter counts, unless he showed a second 
contract, applying to different premises. Holforld v. Dunnett, 7 M. & W. 
348. 

{Implied, p. 58.) 

A party being let into possession on an agreement for a lease, containing 
covenants to cultivate, pay rent, &c. is bound by all which are applicable to 
a tenancy from year to year. Doe v. Amey , 4 P. & D. 177. 

Where persons acting under an Act of Parliament (whether public or 
private), make an order under the authority of the Act for the payment of 
money, the law raises an assumpsit. Mann v. Green, 1 Cowp. 474, 

On the 20th of February 1838, the plaintiff entered into a contract with 
the defendant, through their respective brokers, for the sale of thirty shares 
in the Bristol and Exeter Railway, at 7/. 5 s, per share, and the usual con- 
tract notes passed between the parties, no time being mentioned for the 
completion of the purchase. On the 3d of March, the defendant wrote 
to the plaintiff’s brokers, requesting them to “dispatch the thirty BristoJ 
and Exeter shares forthwith,” and they replied the same day, “we herewith 
send you the transfer of thirty Bristol and Exeter shares in blank.” This 
k was accordingly done, and the purchase-money was paid. Calls were sub- 
sequently made on these shares, and they not bein^ registered in the name 
of the defendant, the plaintiff remaining the apparent owner of them, he 
was compelled to pay the calls. In an action against the defendant for not 
indemnifying the plaintiff for the payments and liabilities in respect of the 

vol. in. 4 Q 
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calls ; held, that under the above circumstances, there was no undertaking 
implied by law to indemnify against all subsequent calls, nor any evidence of 
such an undertaking in point of fact. Humble v. Langston, 7 M. &W. 
517. 

Where the original lessee of premises, with covenants to keep in repair, 
underlet with similar covenants, and was sued for dilapidations permitted by 
the under lessee, and having suffered judgment by default, paid the amount 
proved and costs of the action ; held that there being no covenant to indem- 
nify against breaches of covenant, the under lessor could only recover 
against his lessee the actual amount of the dilapidations, and not the costs 
of the action. Pcnley v. Watts, 7 Mees. & W. 601 ; and see tit. Covenant. 

The declaration set out an agreement for a demise by the defendant, 
as vicar of the glebe for 14 years, and a lease to be executed at the 
expense of the lessor, if required by either party ; breach that the defendant 
neglected and refused to procure a lease to be executed of the premises, and 
that the defendant resigned the vicarage to L., who ejected the plaintiff 
from the possession; held, upon special demurrer, 1st, That the effect of the 
stipulation was that the party who was to pay the expense was also bound 
to prepare the lease, and the breach therefore well assigned ; 2dly, That 
upon a contract for a demise for a term of years, a breach of contract was 
committed by the lessor resigning, and no agreement could be implied that 
the tenancy was to enure only so long as the defendant continued vicar; 
Sdly, That the declaration need not expressly allege what the agreement 
amounted to, whether an actual demise or an agreement for one; and 
lastly, That the demurrer being to the whole declaration, and one breach 
well assigned, the plaintiff w r as entitled to judgment. Price v. Williams, 3 
Or. M. k R. 6 ; and 1 Tyrw. & Gr. 197. 

The defendant undertook in writing, that in consideration of the plain- 
tiff’s signing a consent to supersede the defendant’s commission, he 
would, in the event of his recovering certain property, liquidate his claim, 
although not legally liable ; held, that the agreement implied a promise to 
take some step for the recovery of the property. Edmunds v. Wilkinson, 
7C.&P.387. 

A. the charterer of a vessel, by the charter-party agreed that on the 
arrival of the ship at the outward port, he would, through his agent 
there, supply cash to the master for the disbursements of the vessel, to be 
repaid by bills to be drawn by the master on the owner; on the arrival 
of the vessel there, the agent supplied goods for the use of the crew, and 
paid certain money demands made on the master, but did not advance any 
actual cashi it was held, that although it was not shown that any bills were 
drawn by the master for the amount, A. might recover it from the owner in an 
action for goods sold and delivered, and for money paid,, the master having 
authority to obtain supplies of goods and money for the necessary use of 
the ship on the -credit of the owner, independently of the express stipulation 
of the charter-party. Weston v. Wright, 7 M. & W. 396. 

The defendants were employed to effect an insurance on a vessel ; held, 
that, it being a part of their duty to give notice in case of their failure in* 
effecting it, it was properly alleged as a promise implied by the dealing 
between the parties. Callander v. Oelrvchs, 5 Bing. N. C. 58 ; and 6 Sc. 
761. See further as to implied contracts, Seaton v. Booth, 1 N. & P. 528; 
Hallmell v. MorreU, I Scott, N. S. 309. 
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( Parties ; Joint Contract, p. 59.) 

A . sued B, C . and D. in a joint action for an attorney's bill. B. pleaded 
nunquam indebitatus , and C. and D, suffered judgment by default; held, 
that in order to entitle A. to a verdict against B. the jury must be satisfied 
that there was a joint contract with A. by B. C. and 2). jointly, and that it 
was not sufficient to show that there was a separate contract between A. and 
B. only, even though the evidence would have been sufficient to have sup- 
ported an action by A. against B. alone. Robeson v. Ganderton, 9 C. & P. 
476. 

Assumpsit for work, &c., against three, one of whom suffers judgment by 
default, and the others plead the general issue ; if the others succeed in 
showing that all were not jointly liable, it will prevent the plaintiff from 
succeeding against any, notwithstanding one has admitted on the record 
a joint contract. Elliott v. Morgan , 7 C. & P. 334. 

Two of three part-owners of a ship authorized a party to sell the ship, 
which he did, and paid over to the two their respective shares of the pur- 
chase-money, held that the third could not maintain a separate action, it 
being a joint employment of such agent. Hatsall v. Griffith , 2 Cr. & M. 
679. 

Assumpsit against two for money had and received, plea alleging a 
deposit by the plaintiff with the defendants, whilst partners, as a security 
for faithful services, and that upon an agreement for a dissolution, one 
received the deposit and took the plaintiff into his sole employ, of which 
the plaintiff had notice and assented thereto, and discharged the other 
defendant, on which issue being taken and a verdict found for the defend^ 
ants, held that the plaintiff was entitled to judgment non obst . vered, ., no 
contract being shown which made the latter defendant solely liable to the 
plaintiff. Thomas v. ShilUbeer and another , 3 Cr. M. & R. 124 ; and 1 Tyr. 
& Gr. 290. 

{Legality y p. 63.) 

An agreement was made between the defendant and the plaintiff, and 
others, creditors of the defendant, that defendant should pay, and that the 
plaintiff and the other creditors should accept the amount of their debts 
by certain instalments secured by the defendant’s notes ; and it was at the 
same time, without the knowledge or consent of the other creditors, agreed 
between the plaintiff and the defendant, that the defendant should indorse 
to the plaintiff a bill accepted by a third party, in order to give the plaintiff 
a fraudulent preference, and induce him to become party to the composition. 
The notes being given and the bill indorsed in pursuance of this agreement; 
held, that the plaintiff could not sue the defendant even on the notes given 
for the instalments, although the plaintiff had not enforced or received 
payment of the bill when due. Howden v. Haigh , 11 A. & E. 1033. 

Where on the retainer by the plaintiff of the defendant in his employment 
the latter gave a bond conditioned that he should not leave the service of 
the plaintiff without a month’s notice, nor tc follow or be employed in the 
said business for nine months after leaving, ” it was held to be construed to 
restrain him from being so employed in the service of another in a similar 
trade; and that as being in restraint of trade, and unlimited as to distance, it 
was against the policy of the law, and therefore void. Ward v. Byrne , 6 M. 
& W. 648. 


4q2 
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On a bond conditioned in restraint of trade, the Court will not presume 
a good consideration, and the declaration must show a sufficient one on the 
face of it. Hutton Parker, 7 D owl. 739. 

Where the declaration was for u money lent and on an account stated,” 
and the particulars contained only one item for money lent, and it appeared 
that the debt arose out*of a bet; held that, on the plea non assumpsit, the 
question of illegality did not arise, and that the plaintiff might consistently 
recover on the latter count. Stevens v. Willing ale, 7 C. & P. 702. 

Where the contract on the face of the record appeared to be a bargain for 
a horse, conditioned for his trotting against time, and within the mischief, 
and against the stat. 9 Ann, c. 14, it was held, that the action could not be 
maintained. Brogden v. Marriott, 3 Bing. N. C. 88. 

An agreement with assignees for an administration of the estate, at vari- 
ance with the bankrupt laws, is void. Stainer v. Wainwright, (> Bing. N. C. 
174. 

The defendant, a peer of Parliament, stipulated with the proprietors 
of an intended railroad to withdraw his opposition on their paying certain 
sums as compensation, and using their best endeavours after the passing 
of the Bill to obtain in the next, session another, allowing a deviation from 
the original line ; held that such agreement was illegal, and against public 
policy. Simpson v. Lord Bowden , 1 Keene, 583. 

Where a corporation having threatened opposition to a projected railway, 
the parties entered into an agreement with the corporation ; held that the 
company having received the benefit of such agreement, were bound by it; 
and that such agreements are not il legal. ( Edwards v. Grand Junction Bail- 
way Company , 7 Sim. 337 ; affirmed, 1 Myl. & Cr. 22(5. 050. 

The declaration stated that, in consideration the plaintiff would publish 
a certain libellous paper, and also at the defendant’s request defend an 
action brought in respect thereof, the defendant promised to indemnify 
him against all damages and costs ; held, that the promise was illegal, and 
the action not maintainable, and the extent of the damages was too uncer- 
tain and amounting to maintenance. Shackell v. Bonier , 2 Bing. N. C. 034 ; 
and see Farebrother v. Ansley , 1 Camp. 342; Martin v. Blytheman , Yelv. 197. 

Where the defendant, an attorney, was employed by the plaintiff to 
recover possession of estates, and while he was so employed, an agreement, 
was entered into between him and liis client, that he, the defendant, should 
have possession of the estates delivered to him upon liis giving an indemnity 
to the plaintiff against, the costs of recovering the possession, and that the 
contract should be complete upon payment to the plaintiff* of a certain sum 
within a stated period after the delivery of possession ; held, that such con- 
tract was void and contrary to public policy: and an account of the dealings 
between the attorney and client having been decreed, it was held, that the 
former was bound to prove the consideration for which certain securities 
were given. Jones v. Thomas , 2 Younge & C, 498. 

The taking money for suppressing an information under a penal statute, 
is within 18 Eliz. c. 5, s. 4, although no offence has been committed sub- 
jecting the party from whom the money is obtained to a penalty. B, v. 
Best , 2 Moody, 124 ; and 9 C. & P. 368. 

An agreement by a servant with a cow-keeper, not within twenty-four 
months after discharge, & c., to carry on the business of a cow-keeper within 
five miles of Northampton-square, is not void as in restraint of trade. 
Proctor v. Sargent , 2 Scott, N. S. 289. 
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The law does not authorize a private person to forego a prosecution upon 
any terms ; and even if a promise to do so be given and broken in such a 
manner as a jury would consider scandalous, yet, in point of law, that will 
not make any difference. R. v. Dali/, 9 C. & P. 342. 

A warrant of attorney, given by an attorney to induce a party to stay 
proceedings against him, on a rule for striking him off the roll, is illegal and 
void, and the Court will direct it to be taken off the file and cancelled. 
Kirwan v. Goodwin , 9 Dowl. 330. See further Lewis v. Davison , 4 M. & W. 
(554. 

( Condition Precedent , p. 64.) 

See further as to a condition when precedent. Kemble v. Mills , 2 Scott, 
N. S. 121. HaUiwell v. Morrell \ 1 Scott, N. S. 309. 

On an agreement by the defendant to retake a public-house, which the 
plaintiff had previously taken of the defendant, and to pay for the good-will, 
stock, &c., if the landlord would accept him as tenant, and issue taken 
whether the defendant had requested or used any effort to cause him to do 
so, and it appeared that upon application by letter the landlord would not 
let, except at an increased rent ; held that the plaintiff was rightly non- 
suited. Jeffries v. Clare , 2 M. &, W. 43. 

Where in assumpsit by assignees for non-performance of a contract to be 
performed on the 12th June 1835, the declaration averred that the bankrupt 
before, &e.., and the plaintiffs as assignees, were always ready and willing, 
&c. : it was held, that the bankruptcy and insufficiency of assets were 
grounds on which the jury might infer that the plaintiffs had not always 
been ready, &c., and that the plaintiffs having taken no steps towards 
enforcing the contract until January 1838, the jury might properly infer 
that they had abandoned it. Lawrence v. Knowles , f> Bing. N. C. 399. 

( Moral Obligation , p. 70.) 

A mere moral consideration to support a promise is sufficient in those cases 
only in which there is a precedent obligation, founded on good consideration, 
but which, as in the eases of debts barred by lapse of time, certificates of 
bankruptcy, &c., is not capable of being enforced ; where the declaration 
disclosed only a benefit voluntarily conferred on another, and a promise by 
the defendant to pay money to the plaintiff, judgment was arrested. East- 
wood v. Kenyon , 3 P. & 1). 276; 11 A. & Ell. 438. 

( Money paid , p. 74.) 

The Court of Chancery having refused to compel the performance of an 
oral agreement for a lease by the testator with the defendant, part of the 
consideration being paid, his executors agreed to grant one on the same 
terms, and a lease was accordingly prepared by the attorney of the plaintiffs 
(executors), who paid his bill, but the lease was not delivered over, the 
residue of the. consideration not having been paid ; the xdaintiffs were 
held to he entitled to recover the money so paid for preparing the lease as 
for money paid, and that in their personal character. Grhsell v. Robin, 
son, 3 Bing. N. C. 10. 

Where after a seizure by the excise of spirits, and several applications 
made for their restoration, first on giving bonds for securing any penalties 
which might have been incurred, then on paying the value into the receiver’s 
hands, to abide the event, which requests were refused, the defendants sub- 
sequently offered to pay the amount at which the spirits were appraised 
(a writ of appraisement having been sued out in order to their condemna- 

4 q 3 
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tion), upon their restoration, and u to give up all claim to the seizure,” and 
‘ to hold themselves responsible for such proceedings aB might be instituted, 
upon which, on receipt of the value at which they were appraised, the spirits 
were given up ; a general verdict was afterwards found against the parties 
an d one penalty by consent taken ; in an action to recover back the former 
sum paid, held that the payment having been made upon a compromise, 
and voluntary settlement upon good consideration, the goods having been 
rightfully taken, it was final, and the action not maintainable. AtUe v. 
Backhouse , 3 M. & W, 633. 

The plaintiff at the defendant’s request entered into a contract for the 
purchase of Spanish bonds, which the defendant promised to repay ; held, 
in assumpsit for money paid, that the defendant could not object that the 
executory contract, on which the money had been paid, was not in writing, 
as required by the Statute of Frauds. Patvle v. Gunn, 4 Bing. N. C. 445. 

Where the occupier of an hotel, not having obtained a wine licence, and 
being about to quit and transfer the premises to the defendant, had depo- 
sited a sum as an indemnity for the expense of procuring the licence, and 
duly attended the meeting of the magistrates for that purpose, and which 
would have been granted but for the non-attendance of the defendant; 
held, that as a case within the 12 sect, of the 9 Geo. 4, c. 61, it was the duty 
of the defendant to have given the notices required by the Act, and that he 
could not take advantage of the non-performance of the condition, occa- 
sioned by his own neglect, and that the plaintiff was entitled to recover 
back the sum deposited. Bryant v. Beattie, 4 Bing. N. C. 254. 

Assumpsit for money paid to the use of defendant, a plea, that the payment 
was made for certain shares which the plaintiff* subsequently received, and 
tortiously misapplied and converted to his own use, and that the defendant 
had lost all benefit therefrom was held bad on special demurrer, the plain- 
tiff’s contract having been once completed, the subsequent tortious act could 
only be the subject of a cross action. Francis v. Baker, 2 P. & D. 569. 

The master of a coasting vessel borrowed money on the credit of the 
owner, in a home port, hut where the owner had no agent ; held to be within 
the scope of his authority, and that it was properly left to the jury whether 
necessary or not for the prosecution of his voyage. Arthur v. Barton , 6 M. 
& W. 138. 

{Money lent, p. 79.) 

Money is lent on the security of shares, twenty-one days’ notice to be 
given previously to the calling in any part of the loan, and a proportionate 
part of the shares to be returned. Ae plaintiff after twenty-one days’ 
notice has expired, may recover for money lent. Scott v. Parker , 1G.&D. 
258. 

{Money had and received, p. 79.) 

Money taken from a party charged was detained by a police constable 
after the trial of the party charged ; held, that in order to maintain the 
action against the Commissioners of Police, it mu 9 t be distinctly proved 
that the money reached them. Green v. Rowan, 7 C. & P. 48. 

A., an attorney, caused B . to be subpoenaed as a witness in & cause in 
which A . was attorney, and B before he went to the assizes, asked A . who 
was to pay him ? and A . said he would do so. After the assizes, at which 
B* attended and was examined, A .’s clerk, by the direction of A. gave B. an 
I O U for the amount of jtf.’s expenses and loss of time, which amount A. 
received from the opposite party after the costs in the cause had been taxed: 
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held, that B . might recover the amount fromu4. on n declaration containing 
counts for money had and received, and on an account stated, 1 Evans v. 
PhiUpotts , 9 C. & P. 270, 

The defendants had sued the plaintiff as acceptor of a bill in the name, 
but without the authority, of a party not entitled to recover, and which the 
plaintiff had j>aid ; the defendants, having no right to the money, it may 
be recovered back as had and received to the plaintiff's use. Carman v. 
Edwards , 9 C. & P. 596. So where goods were consigned by a foreign 
house to their own account, with directions to the defendants (consignees), 
to remit the proceeds to the plaintiffs, and advise them of having done so, 
and the plaintiffs wrote to know the probable amount, to which the defend- 
ants replied that they had received the goods with such directions, but had 
not then disjjosed of them ; and the consignors afterwards failing, the 
defendants retained the proceeds in satisfaction of their own balance. 
Foukling v. Schroder, 2 Sc. 135 ; and 7 C. & P. 103. 

Where the plaintiff delivered a sum to the defendant to take to L,, who 
alleged that he lost it at a brothel, but promised to repay the plaintiff, held 
that the latter might maintain assumpsit for money had and received, there 
being only the defendant's admission of the loss, which was no proof of the 
loss ; otherwise the action must have been in case for the gross negligence. 
Parry v. Roberts, 3 Ad. & Ell. 118 ; and 5 Nev. & M. 669. 

The plaintiff as the minister of a lay rectory of a parish (in which under 
local Acts district chapels and burial-grounds were erected, with powers to 
the select vestries to appoint certain salaries to the ministers and preachers), 
had before and after passing the Acts always received the surplice fees for 
burials, as part of the profits of the living, until the last year, when the 
defendant, by order of the select vestry, received and refused to pay them 
over to the plaintiff; held, that there being no provision for a burying 
minister, and no title shown in any other party, the defendants were liable 
in an action for money had and received to the plaintiff's use. Spry v. 
Emperor, 6 M. & W. 639. 

Where goods consigned to a factor abroad were, after being discharged, 
confiscated by the Government, and afterwards compensation awarded, held 
that the factor was entitled thereout to sums paid by him for freight, &c. 
as money had and received to his use. Good, ex parte , 3 M. & Ayr. 246 ; 
and 2 Deac. 389. * 

A party carrying on the wine and spirit business assigned his premises by 
way of mortgage, with all licences, &c.,to the plaintiff ; the licence was shortly 
afterwards forfeited on account of some irregularities by the occupier ; the 
plaintiff afterwards sold the mortgaged premises, under a power in the 
mortgage deed, without obtaining a new licence, but which the defendant, 
the assignee of the mortgagor, afterwards obtained, and sold to a sub- 
sequent occupier ; held, that the licence so obtained by the defendant was 
not the licence conveyed to the plaintiff, and that the interest having ceased 
when the premises were sold in discharge of the mortgage, the sum received 
by the defendant on the sale of the licence was not money received to the 
plaintiff’s use. Manifold v. Morris , 5 Bing. N. C. 420. 

A. entered into partnership with J3. & C., who had previously carried on 
the same trade together, and who shortly afterwards became bankrupt: 
and by an agreement, to which A and the assignees of B. & C, were parties, 
it was agreed that A. should realize the assets and liquidate the debts of the 
firm, and that the official assignee of the bankrupts should be empowered 

4 Q 4 
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by A. to collect the outstanding debts, and pay the amount to S. & Co. 
bankers, to the account of A., being allowed the usual per centage : held, 
that A. could not alone sue the official assignee, in an action for money bad 
and received, for monies collected by him under this agreement, and which 
remained in his hands, and of which he had rendered an account to A, 
Lewis v. Edwards , 7 M. & W. 800. 

Where a party, a chapelwarden on going out of office, having money 
payable to the plaintiff, who refused to receive it until a suit, then pending, 
was determined, paid it over to the defendant, his successor, with in- 
structions to retain it in his hands until such suit was determined ; held, 
that pending the suit, it was not money received to the use of the plaintiff. 
Sewell v. Italy, 6 M. & W. 22. 

The agents of the plaintiff in England were directed by him to pay, 
through the defendants, money to be placed to his credit in India, which 
was done, and an entry was made in the defendants’ books to the credit of 
their correspondent, to whom they sent advice to account for it to the 
plaintiff ; before the letter of advice reached their correspondent, the latter 
had failed, having drawn on the defendants, between the date of such 
letter and the failure, bills which the defendants had accepted to an amount 
exceeding the amount paid in by the plaintiff; held, that the defendants 
having only acted as directed, and the situation in which they stood towards 
their correspondent being altered, the plaintiff could not maintain assumpsit 
against them for the money so paid in. M c Arthy v. Colvin, 1 P. & D. 429. 

Stock, the trust property of the wife, was improperly sold out by the 
authority of the husband and wife ; it still remained a trust fund in the 
hands of the agent receiving it, and the husband cannot maintain an action 
for money had and received, it never having been his money. Mileham v. 
Eycks, 3 M. & W. 407. 

Upon an agreement under seal, by three persons, for the purchase of a 
foreign mine, a sum was deposited conditionally, to be repaid to the pur- 
chasers, should the jiroperty, upon inspection by an agent to be sent out by 
them, turn out to have been misrepresented ; the deed giving a right to sue 
for the money in covenant^ one of them cannot maintain an action for 
money had and received, although entitled by agreement, not under seal, 
between themselves ; held also, that the agent to be sent out by the pur- 
chasers must lie a person independent of the purchasers, and not one of 
themselves, although such an objection might he waived by some instru- 
ment under seal. English v. Blundell, 8 C. & P. 332. 

The defendant, an attorney for A,, who was really entitled, brought an 
action in the name of the plaintiff, and recovered, and the jury having 
found that it was received by him for A. ; held, that the plaintiff could not 
maintain an action against the attorney for the money received on the 
settlement of the claim. Clark v. Dignam, 3 M. & W. 478. 

{Obtained by Fraud, p. 83.) 

Where a creditor refused to sign a composition deed, unless he received 
the whole of his claim, and a bill for the remainder was given and afterwards 
paid ; held, a voluntary payment, and not recoverable back as money bad 
and received on an illegal consideration, although the transaction might 
have been a valid answer to an action on the bill. Wilson v. Ray, 2 P. &, D. 
253 ; and 10 Ad, & Ell. «2. 



ACCOUNT STATED, 


J337 


{Ignorance of Fact , p. 86.) 

A, had arrested B., who put in bail. A summons was afterwards obtained 
by the defendant’s attorney, for entering an exoneretur on the bail-piece. 
The clerk to the agent of the plaintiff’s attorney J^ave his consent not 
knowing that the defendant was at that time a merchant residing abroad ; 
the exoneretur was accordingly entered. The Court having granted a rule 
nisi , calling on the defendant to show cause why the J udge’s order should 
not be rescinded, and the exoneretur entered upon the bail-piece be struck 
off, made that rule absolute on payment of costs. Firth v. Harris , 8 Dowl. 
437. 

But where trustees under an assignment for the benefit of creditors (a fi . 
fa, having on the day of its execution, although before it was executed, been 
delivered to the agent of the sheriff in town, under which the officer took 
possession), in order to release the goods, paid the amount, the debtor having 
previously committed an act of bankruptcy on which a fiat issued ; held 
that they could not recover back the money so paid from the sheriff ; the 
delivery of the writ to the town agent was a delivery to the sheriff. Har- 
ris v. Lloyd , 5 M. & W. 432. 

{Account staled , p. 87.) 

Evidence that one of two defendants examined the account, objecting to 
one item only, and promising to send corn for the balance ; that both the 
defendants were present when the debt was mentioned, without its being 
objected to, at a meeting of creditors ; and that the other defendant had 
admitted that a debt was due : is sufficient to warrant a jury in finding 
the amount due on an account stated. Chisman v. Count , 2 Scott’s N. S. 
569. 

A statement by the defendant in a letter, that he did not know exactly 

how much was due from him, but that he should think it might be l, 9 

is not sufficient evidence of an account stated ; to constitute it, there 
must be a statement of some certain amount being due. Hughes v. Thorpe , 
5M. &W.656. 

Allegation that an indictment had been preferred, a true bill found, and 
the trial put off to another sessions, and that the defendant had agreed to 
pay the costs of the day ; held, 1st, that the fact of a true bill haying been 
found could only be proved by a record made up, and not by the indictment 
itself indorsed as a true bill ; and, 2dly, that the memorandum indorsed and 
signed by both counsel on the brief, and the amount of costs afterwards 
adjusted, was evidence to go to the jury on an account stated. Porter y. 
Cooper 9 6 C. & P. 354. 

At a meeting of the plaintiff and defendant to settle an account, the 
clerk df the former made the entries in one book, which the defendant 
copied into another, no admission, however, was made as to the correctness of 
the items, but the defendant admitted that the balance against him, as stated 
by the clerk, was correct, yet added, that as he had done many things, 
there would not be much, if anything, between them ; held, that the plain- 
tiff’s book would not bind the defendant so as to require its production 
or its absence to be accounted for; and, that the defendant’s admission 
was evidence of something due on the account stated. JRigby v. Jeffrysy 
7 Dowl. 561* 

One surveyor of the highways, being in advanee, agreed to deliver up 
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the books to the other, to enable him to collect the rates, the latter under- 
taking to reimburse him what was due out of the monies he should collect, 
and the book was delivered over, but the defendant, having collected, 
neglected to pay ; held that the plaintiff was entitled to maintain the 
action on an account stated. Liddard v. Holmes, 2 Cr. M. & R. 6865 S. C. 
1 Tyr. & Or. 9. 

A party kept an account with the defendant, and afterwards becoming 
lunatic, the account was continued by the family, and a balance was stated 
in the pass-book to the credit of the lunatic ; in an action by his representa- 
tive after his death, to recover such balance, there being no evidence of an 
accounting with him, nor with any one appointed by him, or competent to 
state it on his part, it was held that the action was not maintainable. Tar- 
buck v. Bipsham, 2 M. & W. 2. 

Where the plaintiff proved that the sum sought to be recovered on the 
account stated was an admitted item in an account by the defendant, and 
in respect of which he had paid interest, but the defendant proved that it 
arose out of a transfer of the debt of a third party to the jdaintiff, under a 
mistaken authority, and which was negatived by such third party, who had 
since settled with the plaintiff all claims; held that the defendant was 
entitled to prove those facts, and if believed, it entitled him to a nonsuit. 
Pierce v. Evans , 2 Cr. M. & R. 294. 

Under non assumpsit the defendant may show that the account admitted 
by him was in fact incorrect. Thomas v. Hawkins , 8 M, & W. 140. 

(Defence under the New Rules , p. 101.) 

A plaintiff declared specially in assunqmt , that in consideration that the 
plaintiff had sold and delivered twenty tons of best Dutch lead to the 
defendant, the latter had promised to deliver to the plaintiff prussiate of 
potash to the same amount ; and the plaintiff averred the delivery of the 
twenty tons of best Dutch lead, and stated as a breach, that the defendant 
would not deliver the full quantity of potash. The defendant pleaded non 
assumpsit ; held, that as the defendant had not pleaded that the plaintiff had 
not delivered best Dutch leaS, he could not go into evidence to show that 
the lead was of inferior quality. Pegg v. Stead , 9 C. & P. 036. 

In assumpsit for timber bargained and sold, held that if there were a 
false representation of its quality, it must be specially pleaded, and that 
upon the issue whether the timber was sound or not, that word having a 
technical meaning in the timber trade, evidence of its meaning by the cus- 
tom of the timber trade was admissible. Woodkouse v. Smith , 7 C. & P. 310. 

In assumpsit for goods bought at an auction, held that the defendant 
might prove under the plea of non-assumpsit , that, by a special contract with 
the plaintiff, the sum at which the goods were knocked down by the defend- 
ant might be set off against a legacy payable to him by the plaintiff, and 
that there was, in fact, no sale between the parties. Bartlett v. Parnell , 6 
Nev. & M. 299 ; and 4 Ad. & Ell. 792. 

In assumpsit against the charterer for demurrage, under the plea of the 
general issue, the defendant cannot object that the plaintiff has not com- 
plied with the provisions of 3 & 4 Will. 4, c 62, s. 108, requiring notice to 
he given to the collector of customs, &c. previously to the unlading ; such a 
defence ought to be specially pleaded. Alcoch v. Taylor , 6 Nev, & M. 
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In assumpsit for money paid on a policy effected for the defendant, plea — 
that the policy in respect of which the alleged payments were made was so 
framed as to be utterly useless to him ; semb. the defence might well form 
the subject of a special plea, and a demurrer thereto, as amounting to the 
general issue, was allowed to be withdrawn. Cole v. Le Sceuf, 3 Sc. 188 ; and 
5 Dowl. 41. 

( Defence , gift, p. 102.) 

Where a claim was made in the action for services on the one hand, and 
for board and lodging as a set-off on the other, the plaintiff and defendant 
being brothers, and the plaintiff living with and assisting the defendant in 
his business; held, that unless the jury were satisfied of a contract, express 
or implied, no ex post facto charges could be made. Davies v. Davies , 
DC. & P.87. 

( Performance , p. 102.) 

In assumpsit for not delivering possession of premises, agreed to be de- 
mised, a part of which consisted of small cottages, occupied by weekly 
tenants, of which the plaintiff was aw are, and made no objection, held that 
it was sufficient to justify a finding by the jury in favour of a plea stating 
the circumstances, and that plaintiff agreed to accept the attornment of 
the tenants instead of an actual delivery of possession. Palmer v. Temple , 
GNev. &M. 159. 

( Merger , Sfc., p. 104.) 

At the time of the assignment of a lease by defendant to plaintiff*, rent was 
in arrear, which the plaintiff paid under a distress ; held, that the defendant 
having granted, by deed of assignment, the premises, with the usual cove- 
nant for quiet enjoyment, assumpsit would not lie on the implied contract 
to indemnify the pluintiff, nor on an express contract to repay without 
some new consideration. Baber v. Harris, 1 P. & D. 360. 

Where, in assumpsit for money, the issues on the pleas non-assumpsit, and 
a bond given and accepted in satisfaction of the debt had been found for 
the plaintiff, the Court refused a new trial, on the ground that the implied 
promise had merged in the specialty. Weston v. Foster , 2 Bing. N. C. 693. 

The plaintiff and defendant entered into a deed of agreement for the 
performance of certain chemical services, and the deed contained a power 
to determine it by notice in case of the experiments not succeeding before 
a certain date ; they afterwards entered into another agreement not under 
seal, referring to the former deed, and amounting simply to an extension of 
the time ; held, that the deed not having been determined, the action of 
assumpsit for the latter agreement was not maintainable. Qwynne v. Davy , 
9 Bowl. 1 ; and 2 Sc. N. S. 29. 

( Performance impossible , p. 104.) 

The defendant signed an agreement to pay a debt for which a third party 
was in execution, or to surrender him to the sheriff ; held, that as the latter 
alternative could not be by law performed, the agreement operated as an 
absolute one for payment of the money. Stevens v. Webb, 7 C. & P, 60. 

ATTAINDER, p. 106. 

A conviction without attainder not necessarily avoiding a subsequent con- 
veyance, held that a conveyance by a party convicted of bigamy was not 
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void as against the Crown, R. v. Bridget , 3 Cr. M. & R. 145 ; and 1 Tyr. & 
Gr. 437. 


ATTEMPT. 

Every attempt (not every intention) to commit a misdemeanor, is a mis- 
demeanor. R. v. Martin , 9 C. & P. 215 ; R. v. Roderick, 7 C. & P. 795. 


ATTORNEY, p. 106. 

( Retainer and business done , p, 107.) 

In an action on his bill after an order for taxation and allocatur thereon, 
the defendant having attended the taxation, evidence of the business having 
been done is not necessary. Wilson v. Knapp , 2 M. & R. 160. 

By the terms of a memorandum for a lease for a term, if lessor should so 
long live, made by the lessor’s attorney, the plaintiff, it was stipulated that 
the lease was to be prepared by the plaintiff at the expense of the lessee ; 
the lessor dying before the lease was signed, held that the jury were jus- 
tified in finding a retainer by the defendant for the plaintiff* to perform the 
work. Webb v. Rhodes , 3 Iling. N. C. 732. 

In an action for work and labour for agency business in the Court of 
Chancery by the two plaintiffs, partners, the objection that one had not 
been admitted a solicitor of that Court, can only be taken advantage of on 
being specially pleaded. Kill v. Sydney , 3 Nev. & P. 161. 

The appearing for a prisoner before a judge on summons does not consti- 
tute him attorney in the suit. Spencer v. Newton, 5 Ad. & Ell. 823. 

In an action on an attorney’s bill and plea nunquam indebitatus pleaded, 
it is competent for the plaintiff to show that a greater amount is due to him 
than the Master allowed on taxation, pursuant to an order for changing the 
attorney in the course of the cause in which the costs were incurred. Beck 
v. Cleaver , 9 Bowl. 111. 


( Delivery of bill, p. 108.) 

Business is done by an attorney for a person who afterwards becomes an 
attorney, the former need not deliver a signed bill previously to bringing 
an action. Windsor v. Herbert , 9 Dowl. 237 ; 7M.& W. 375. 

An attorney’s bill delivered by his executor before action brought is not 
taxable. Doe d. Sabin v. Sabin, 8 Bowl. 408. 

A bill of charges for business in the Central Criminal Court is taxable by 
order of a Judge of one of the superior courts. Curling v. Sedger , 4 Bing. 
N. C. 743; 6 Sc. 678 ; and 6 Bowl. 759. 

Where above one-sixth has been taken, a J udge at chambers may compel 
him to pay the costs of taxation. Sykes v. M'Clise, 8 Bowl. 145. 

Charges for taking the acknowledgments of married women since 3 & 4 
W. 4, c. 74, being now only statutory conveyances, are not taxable items 
within the statute for taxing attornies’ bills. Brandon, in re, 3 Bing. N. C. 
783 ; and 5 Bowl. 623. 

In an action by an attorney to recover the amount of his bill, with the 
common counts ; held, 1st, that a bill signed, consisting of some items in 
the aggregate, and others relating to business duly stated, others not, was 
sufficient to entitle him to recover as to the portion so duly stated ; 2dly, 
and that as to aggregate items, not being for business, he might recover 
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under the common count ; 3dly, that a charge for extra costs, not stating 
the items, nor enabling the Master to see whether the charges were 
according to the course of the cause, was insufficient ; 4thly, that he could 
not appropriate a sum received by him without the knowledge of the 
defendant to any particular part of his demand ; and, lastly, the plaintiff 
having at the foot of his bill given credit for a particular sum received, and 
u Mr. Ln s bill,” leaving a blank for the amount, was a sufficient acknow- 
ledgment of something being due to take it out of the statute, and which 
might be supplied by parol evidence. Waller v. Lacy , 1 M. & G. 54 ; 1 Sc. 
N. S. 186; and 8 Dowl.563. 

(Defence — Negligence , p. 111.) 

Where the attorney, employed to conduct an appeal at the sessions 
against an order of removal, neglected to enter and respite at the first 
sessions, and delivered the notice of the grounds of appeal, signed by himself 
and not by the officers, and the sessions refused to hear it, and the order 
stood confirmed ; held, that having throughout shown a want of profes- 
sional skill which every attorney is bound to have, and the defendants 
having derived iio benefit from his services, he was not entitled to recover. 
Huntley v. Bulwer , 6 Bing. N. C. 111. 

( Action against, p. 112.) 

The plaintiff’s attorney on the record has no authority by virtue of fiis 
retainer to discharge a defendant in execution out of custody without 
receiving payment, of the sum for which he is detained. In debt by the 
assignee of A., a bankrupt, against the marshal for an escape after the 
choice of trustees of a prisoner in execution at the suit of A., before his 
bankruptcy, it was pleaded that before the marshal had notice of the bank- 
ruptcy, the attorney of A. the plaintiff in the action did as such attorney 
require and direct him to discharge the prisoner out of custody, and as 
such attorney did give licence to the marshal for the discharge, and that 
the marshal, before notice of the bankruptcy, in pursuance of suclyrequire- 
ment and direction, discharged the prisoner: Held on demurrer, xhat the 
plea was no answer to the action, as it did not show any sufficient power 
in the attorney, as such, to authorize the discharge. Savory v. Chapman, 
8 Dowl. 656. 

The plea ought to show either that the plaintiff had given express autho- 
rity for the discharge, or that the amount for which the execution issued 
had been paid to him or his attorney. 

Quaere , whether a plea in the latter form would justify the marshal, if the 
plaintiff suing out execution had become bankrupt between the commit- 
ment and the order to discharge, and an action of escape was brought by 
his assignee. Savory v. Chapman, 8 Dowl. 656. 

The attorney is not liable for refreshments supplied to witnesses attending 
the trial, unless there be evidence to satisfy the jury that he has sanctioned 
the supply. Fendall v. Nokes, 7 Sc. 647. 

An attorney who practises in the county court, after having omitted fora 
year to take out his certificate, is not liable to penalties under the statute 
12 Geo. 2, c. 13, s. 7, as a person practising without having been legally 
admitted according to the st. 2 Geo. 2, c. 23. Hodkinson v. Mayer, 6 Ad. & 
£11. 184. 
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(Undue Influence, p. 115.) 

Where a jury had found that a deed had been obtained from the client, 
not by fraud, but by undue influence, the Court held that the question, 
whether undue influence is to be inferred from the nature of the trans- 
action, or is against the policy of the law, being one for the Court and not 
for the jury, and being of opinion that the circumstances, although suspi- 
cious, did not show that the deed was obtained by the influence of the 
party in the character of a solicitor, granted a new trial. Casbomev . Bar- 
ham, 2 Beav. 76. 

(Revocation of authority.) 

The death of the client revokes the authority of the attorney, and it is 
immaterial that he has a lien for his costs. Showman v. Allen, 1 M. & G. 94. 


AWARD, p. 116. 

A certificate is not distinguishable from an award, and the parties must 
abide by the decision of the arbitrator, although he may be mistaken. 
Price v. Price , 9 Dowl. 334. 

(Error, S/c. on the part of the Arbitrator, p. 118.) 

Although the award be good upon the face of it, yet, if the arbitrator, 
upon being told that it was intended to have his judgment appealed against, 
in furtherance of that appeal assigns an erroneous ground for the decision 
he has pronounced, the Court will interfere. Jones v. Corn/, 5 Bing. N. C. 
187; and 7 Dowl. 298. 

An order of reference directing the parties and witnesses to be examined, 
if the arbitrator should think fit, upon oath, to be sworn before a Judge or 
Commissioner, does not restrain the arbitrator, under 3 & 4 Will. 4, c. 42, 
s. 41, from himself administering the oath. Hodson v. Wilde, 7 Dowl. 15 ; 
and 4M.& W. 536. 

Whei#the parties have intentionally allowed the time to expire without 
enlargement, the Court has no power under 3 & 4 Will. 4, c. 42, to compel 
the parties to proceed with the reference. Doe d. Jones v. Powell, 7 Dowl. 
589* 

As to setting aside on the ground that two or three arbitrators acted on 
the opinion of counsel in a case inaccurately stated, see in re Milne, 8 
Scott. 867. 

A delegation by an arbitrator of an authority to settle a dispute between 
the parties, is an excess of authority. Tandy and Tandy , In re, 9 Dowl. 
1044. 

(By an umpire.) 

Where the reference was to two arbitrators and an umpire, and the agree- 
ment to perform the award of the said arbitrators and their umpire, and it 
was made by the arbitrators only, the Court refused an attachment. Hear 
theringtonv. Robinson, 7 Dowl. 19; and 4 M. & W. 608, 

The appointment of an umpire by lot consented to by the attornies’ clerks, 
and not by the attornies or their clients, is bad, although the parties, igno- 
rant of the fact, attended before him, Hodson Drewry, in re, 7 Dowl. 569. 
And see Greenwood and another , in re, 1 P, & D. 461. 
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( Publication .) 

A cause was referred by a Judge’s Order to two arbitrators, with liberty 
to appoint an umpire, so that he should make and publish his umpirage in 
writing, ready to be delivered to the parties on or before the 16th J uly next. 
On the afternoon of the 12th July, the umpire sent notice to the parties thjjt 
he was about to declare his award, which was dated the 11th, and desiring 
them to attend at his office at five o’clock that evening, which they accord* 
ingly did. A&ten o’clock in the morning of the same day the plaintiff died ; 
held, that there was a publication of the award in the lifetime of the plain- 
tiff. The term “ publication” in a subscription to arbitration, means such 
notice of the award as will enable the parties to obtain knowledge of its 
contents. By analogy to the 0 & 10 W. 3, a party seeking to set aside an 
award made by Judge’s Order, must apply within the time limited by that 
statute. Brooke v. Mitchell, 8 Dowl. 392. 

{Award, defective when, p. 115.) 

An award is good although it does not distinguish what is awarded in 
respect of the action referred, from what is awarded in respect of matters in 
difference. Taylor v. Shuttleworth , 8 Dowl. 281. 

To a declaration containing a claim of 200 /. for horse keep, and 260 1. for 
goods sold, the defendant pleaded, except as to 150 L 14 s. 8 d. non-assumpsit, 
and as to that sum payment. The cause was referred, and the arbitrator 
awarded that the first issue should be entered for the plaintiff, with 
14 L 4 s. 9d. damages ; that the second issue, so far as related to 160 /. should 
be entered for the defendant and the residue for the plaintiff,* held sufficient 
— the arbitrator was not bound to find the first issue distributively. Bird 
v. Penrice , 8 Dowl. 775, 

Award, when void for excess in directing costs to be taxed as between 
attorney and client. Seckham v. Babb, 6 M. & W. 129 ; and 8 Dowl. 167. 
When wholly void for excess. Bowes v. Femie , 4 M. & C. 160. And see 
Price v. Poykin, 10 Ad. & Ell. 139; and 2 P. & D. 304. 

Where a cause in which several issues are raised on the pleadings is 
referred, the arbitrator is bound to find expressly on each, although he is not 
requested to do so by the parties. Therefore, where to a declaration a 
defendant pleaded several pleas, and the arbitrator was not requested to 
find specifically on each, and he awarded merely that the plaintiff had no 
cause of action, and directed a verdict to be entered for the defendant, the 
award was held to be bad. England v. Davison , 9 Dowl. 1062. 

{Revocation of authority, p. 118.) 

The* bankruptcy of the defendant before the making an award, is not a 
ground for setting aside the award. Taylor v. Shuttleworth, 8 Dowl. 281. 
Nor insolvency, Hobbs v. Ferrars, ib. 779. 

An award directs a sum to be paid on a day appointed, the duty is a con- 
tinuing duty, although no demand be made on the day fixed. Craike, in re, 
7 Dowl. 603. 

By the stat. 3 & 4 W. 4, c.42, s. 39, a submission to arbitration by rule of 
Court, is not revocable without leave of Court ; 

And by sec. 40, the Court, or any Judge of the Court, 'may, by rule or 
order, compel the attendance of any witness before an arbitrator or umpire. 
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Sec. 41. Such arbitrator has power to administer an oath. 

The statute does not extend to the reference of criminal but of civil mat- 
ters only; where, therefore, an indictment for a conspiracy has been refer- 
red, the submission may be revoked. R. v. Bardell , 1 N. & P. 74. 

So where an indictment for conspiracy had been referred, and the autho- 
rity afterwards revoked, and the defendants refused to proceed to the refer- 
ence; held not a case within the 3 & 4 Will. 4, c. 42, s. 39, requiring the 
leave of the Court or a Judge to revoke. R» v. Shillibecr and others , 6 Dow]. 
238. 

( Statement of objections to.) 

It is insufficient to state the grounds of objection to an award in a rule 
for setting it aside in general terms, aB, that the award is not final, that 
the arbitrator has exceeded his authority, that the award is uncertain, or 
that the arbitrator has not awarded on all the matters referred to him. Gray 
v. Leaf 8 Dowl. 654. 

( Arbitrator , liability of) 

Money deposited with an arbitrator as a stakeholder is not recoverable 
by the assignees of the depositor on his becoming bankrupt before the award 
made. Taylor v. Shuttlewortk , 2 Scott's N. S. 375. Qu . Whether bankruptcy 
operates as a revocation of the arbitrator’s authority, under an order of Nisi 
Prius. Ib. 

BANKRUPTCY. 

( Proofs by assignees, p. 122.) 

Assignees under an Irish commission inay sue for debts contracted here. 
Fergusson v. Spencer, 2 Scott’s N. S. 229. 

{Fiat — Misnomer , p. 122.) 

The Court refused, on the petition of the bankrupt, to annul the fiat, on 
file ground that he was described in it as “ John G.,” instead of u John 
Christian G.” his right name, he having been examined before the com- 
missioner, and never mentioned that he was wrongly named in the fiat. 
Ex parte Gilligan , 1 Mon. D. & D. 144. 

( Depositions , p. 123.) 

Where under no circumstances the bankrupt could have brought the 
action, semb. the depositions will not be evidence. Hare v. Wanng , 3 M. & 
W. 376. 

And although they may be conclusive of the facts recited, yet that would 
not exclude the defendant from showing that although true, the plaintiff 
could not avail himself of them, as being a party to a concerted act of 
bankruptcy. Ib. 

On a petition of the bankrupt to annul, supported by affidavits impeach- 
ing the validity of the petitioning creditor’s debt and the act of bankruptcy, 
the depositions on the proceedings are not admissible in evidence against 
the bankrupt to establish these requisites. Ex parte Prescott , 1 Mont. D. 
& D. 199. 

{Trading, p. 126.) 

Two attornies in partnership lent money on mortgage to a party engaged 
in a building speculation, and the mortgage being forfeited they took pos- 
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session of the carcases of the houses, and furnished them at. their own 
expense, for the purpose of selling or letting them j they also purchased a 
a few other carcases, not in their character of mortgagees, which they 
employed a builder to finish for the same purpose. Held that this was not 
a joint trading as builders , within the meaning of the bankrupt laws. 
Ex parte Edwards , 1 Mon. D. & D. 3. 

A party, having no other visible occupation, was made a bankrupt, as a 
dealer in yachjp. The only evidence of trading was, that upon three several 
occasions he bought and sold a yacht for profit, realising on such sale ft profit 
of 190 Z. ; and that on some of these occasions he employed a broker, to whom 
he said, that u he thought it no disgrace thus to increase his income but 
there was no direct evidence that he thus dealt, for the purpose of gaining Ids 
livelihood , or that he was considered as a trader by any per son who knew or 
dealt with him. Queere, whether this is sufficient evidence of a trading 
within the bankrupt lavvB. Ex parte Cromwell <$r Knight , 1 Mon. D. &, 1), 
153. 

By the 6 Geo. 4, c. 16, s. 2, it was intended to include all builders, persons 
being builders with intent to gain a profit and livelihood thereby, whether 
they build on their own land or on that of others, on lease or otherwise. 
Neirinckx , ex parte, 2 Mont. & Ayr. 384 ; and 1 Deac. 78 But see ex parte 
Edwards , supra. 

A single act of buying and selling as a farmer, with any evidence of intent 
to continue it, is a sufficient evidence of trading. Lavender , ex parte , 
4 D. & Cli. 487. 

But the proof of one single act of trading, without evidence of a general 
intention to trade, was held to be insufficient, and the petitioning creditor 
is bound to establish the affirmative. Wilkes , cm parte , 2 Deac. 1 ; and 
2 M. & Ayr. 667. And where a party exercising the profession of a proctor 
was made bankrupt ns a bill-broker, the evidence being of liis having once 
been employed to get a bill discounted, not naming the parties, or the par- 
ticulars of any one bill, it was held to be insufficient to support the proof of 
trading. Harvey , ex parte , 1 Deac. 571 ; and see below, Brundrett , ex parte. 

Where an auctioneer was shown to be continually in the habit of buying 
and selling goods, as well as of bidding at auctions, it was held to be a 
trading within the bankrupt law. Moore , ex parte, 3 M. & Ayr. 131, 

So where a farmer was in the habit of purchasing more sheep than were 
required to stock his farm, and selling immediately the excess without shear- 
ing or any pasturing on his farm, held to amount to a trading as a sheep 
salesman within the bankrupt law. Newall , ex parte , 3 Deac. 339. 

A surgeon and apothecary selling drugs, not merely to patients, but to any 
who might apply, is a trader within the bankrupt law, Daubcny ? ex parte, 
2 Deac. 72 ; and 3M.& Ayr. 16. 

Where the bankrupt held shares in a joint-stock banking company, and 
received dividends for two years, it was held to constitute a sufficient trading 
as a banker. Wyndham , ex parte, 1 Mont. D. & D, 146. 

The mere buying of hay and corn by a livery-stable keeper, to be used 
merely by the horses of particular persons taken in, and not generally, held 
not a trading within the Act Lewis , ex parte , 3 M. & Ayr. 199; and 
2 Deac. 318. 

The trade of a scrivener by an attorney is not established by proof 
of the party having merely negotiated money loans, receiving a procura- 
vox. in. 4 R 
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tion fee ; nor by his having received money on mortgages called in, and 
left in liis hands, for which he paid interest to his employer down to the 
time of his bankruptcy. Lott v. Melville , 9 Dowl. 882, So a mere dealing 
in accommodation bills, without proof of any place of business or capital, 
and no proof of any specific bill discounted, was held to be insufficient to 
establish a trading as a bill-broker. Phipps, ex parte, 2 Deac. 487. So a 
purchase of shares in a banking company, without any intention of following 
the business of a banker, is insufficient. Brundrett , ex party 2 Deac. 219 ; 
and 3 M. & Ayr. 60. And where the party took a lease of land contain- 
ing salt pits, on which Jie expended money in materials for converting the 
brine produced therefrom into salt, held not to constitute a trading within 
the bankrupt law ; held also, that the holding shares in a salt company for 
one week, during which he derived no profit therefrom, was not such a 
seeking his livelihood as constituted a trading. Atkimon, ex parte, 1 Mont. 
D. & Y. 300. 

Letting furnished lodgings does not constitute a trading, although the 
furniture is purchased for the purpose of being let. Bowers, ex parte , 
2 Deac. 99 ; and 3 M. & Ayr. 33. 

Quasre , if a coach proprietor be a trader within 6 Geo. 4, c. 16; semble, he 
is not : he contracts to carry, not to let. Walker, in re, 2 Mont. & Ayr. 
270 9t. 

{Act of bankruptcy : otherwise absent himself, p. 134.) 

The mere failure in keeping an appointment with a creditor is not suffi- 
cient to constitute. an act of bankruptcy; and where'pending a negotiation 
for a loan he was arrested in the country and discharged on bail, having 
promised to meet the creditor on the following morning, and give a security, 
but lie proceeded to London to procure part of the loan, intending to pay 
the creditor instead of giving the security, and wrote accordingly to the 
solicitor to that effect, promising to return in day or two, but was delayed 
by the negotiation ; held, that the intent to deiay was rebutted. Lavender, 
ex parte, 4 D. & Oh. 484. 

Where it appeared, upon the trial of an issue whether an act of bank- 
ruptcy had been committed, that on the preceding day the trader had sent a 
fetter from his place of residence to his place of business, stating his inability 
to meet his engagements, and directing himself to be denied to creditors, and 
he immediately quitted home, and remained absent during that and the 
following day, and a witness who saw him stated that he said he was not in 
a hurry to get home, and should not go early, as he had creditors who 
would lay hold of him ; held an act of bankruptcy, although the jury said 
that they did not believe he spoke bond fide ; held also, that evidence of his 
declarations and conduct on the following day were inadmissible to explain 
his conduct on the day in question. Johnston v. Woolf, 2 Scott, 372. 

( Denial to a creditor , p. 136.) * 

A bankrupt, after being denied to a creditor, acknowledged in the course 
of the same day to a third person, that he had given orders for that purpose, 
as he knew the creditor wanted money. This acknowledgment is evidence 
against the bankrupt, on his petition to annul the fiat. Ex parte Prescott 
1 Mon. D. & D. 199. 

On such petition the depositions on the proceedings are not admissible 
against the bankrupt in support of those facts, lb. 
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An order to deny, not followed by a shutting up the house, or withdraw- 
ing from it, semble, would not amount to an act of bankruptcy. Hare v. 
Waring , 3 M. & W. 376. 

And see Fisher v. Boucher , 10 B. & C. 705. 

(. Fraudulent conveyance, p. 138.) 

A trader in solvent circumstances being pressed to execute an assignment 
of his property for the benefit of his creditors, declines to do so, and offers 
a composition instead. Next day, his solicitor concurs in calling a meeting 
of the trader’s creditors at the place where he carried on business, for the 
purpose of having a statement made to them of his affairs. The trader’s 
non-attendance at this meeting is an act of bankruptcy, although personally 
he might have made no promise to attend, and although his solicitor 
attended to explain the state of his affairs. Ex parte Beer , 1 Mon. D. & D. 
390. 

(fraudulent preference, p. 140.) 

In trover by the assignees of bankrupt to recover the value of goods, 
alleged to have been delivered to the defendant in contemplation of bank- 
ruptcy, evidence that the goods were delivered in payment and satisfaction 
of a debt due from the bankrupt to the defendant, does not support a plea 
alleging that the goods were bond fide sold and delivered to the defendant 
by the bankrupt before the issuing of a fiat, and without notice of an act of 
bankruptcy, and that the defendant bond fide paid for them. Backhouse v. 
Jones, 8 Scott, 148 ; 6 Bing. N. C. 65. 

In an action by assignees, upon a question of fraudulent preference, before 
any evidence given of the bankruptcy or insolvency, declarations of the 
party, showing a consciousness of his being in insolvent circumstances, are 
admissible, the fact of insolvency being afterwards proved aliunde , although 
semble the latter fact should, strictly, be first proved. Thomas v. Connell , 
4 M. & W. ‘267. 

Where a voluntary payment is made by a party to a creditor at the time 
his circumstances are such as must end in bankruptcy, and the belief of 
which must be operating on his mind at the time of payment, it is void as 
a fraudulent preference ; aliter, if he has a reasonable and bond fide expec- 
tation that he may still be extricated from the impending bankruptcy : this 
being a question peculiarly for the jury, the Court will reluctantly interfere 
with their finding, and semb. only where the preponderance of evidence is 
strong, and it is clear that injustice has or may be done. Gibson v. Boutts, 
3 Sc. 229. 

Where the deposit was only a few days before the bankruptcy, and no 
pressure shown, satisfactory evidence is required that it was not made in 
contemplation of the bankruptcy. Morgan ex parte, 1 Mont. D. & D. 116. 

Where the defendant acted as the agent in the sale of a bankrupt’s goods, 
with the fraudulent purpose of benefiting himself, but the purchaser acted 
bond fide and in ignorance of the purpose of the bankrupt ; held, that there 
being no delivery at all to the defendant, and no fraud on the part of the 
buyer, it did not constitute an act of bankruptcy. Harwood v. -Bartlett , 
6 Bing. N. C. 61 ; and 8 Sc. 171. 

The 0 Geo. 4, c. 10, e. 120, applies only to parties assisting the bankrupt 
in the concealment of his goods, and not to a case of debtor and creditor ; 

4 R 2 
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semb., a creditor might, however, come within the Act; although a fraudulent 
preference is intended : but a separate penalty cannot be recovered for each 
distinct act of concealment. Brooks v. Glencross, 2 M. & R. 62. 

Where a party conveyed a portion of landed estate to his creditors, and 
nothing was done for five years, nor bankruptcy in that time, held that 
there was no ground for saying that in executing the deed a fraudulent 
preference was intended, or that it was in contemplation of bankruptcy. 
Cattell v. Corrall, 4 Younge & C. 228. 

( One prhry , p. 144.) 

Where a fiat issued on a concerted act of bankruptcy, and four months 
elapsed before a creditor petitioned to annul it, and it appeared that the 
bankrupt had committed another act of bankruptcy, which was not con- 
certed, and the assignees were not privy to the concert, and wished the fiat 
to proceed ; the Court refused to annul it. Ex parte Bostock and others, 
1 Mon. D. & D. 344. 

The bankrupt, previous to the fiat, having called a meeting of his creditors 
at Manchester, II. Co., creditors at Halifax, wrote to G., an attorney at 
Manchester, to attend the meeting on their behalf, saying, “ we will leave 
our interests in your hands.” In pursuance of the resolutions passed at the 
meeting, which were communicated to II. Sf Co., a trust-deed was prepared 
by G., and executed by the bankrupt and many of the creditors, but not by 
H. Co. A dividend was afterwards declared by the trustees, of which 
H. Sf Co. were also informed, without any objection to the arrangement. 
They cannot afterwards set up this deed as an act of bankruptcy. Ex parte 
Teald, 1 Mon. 13. & D. 210. 

Where at a meeting of creditors the bankrupt signed a declaration of 
insolvency, upon an understanding that it should not be gazetted unless 
necessary; held, that it was discretionary with the creditors, and that he 
could not, in the absence of bad faith, afterwards object. Rowe, ex parte, 
1 Mont. & Ch. 334; and 4 Deac. 68. 


( Petitioning Creditor's Debt, p. 140.) 

An order made by the Lord Chancellor under stat. 6 Geo. 4, c. 16, s. 18, 
must 9how on the face of it whatever is necessary to give jurisdiction; e.g. 
that the creditor applying to have his debt substituted for that of the 
petitioning creditor had proved a sufficient debt before making the appli- 
cation. 

And this is not shown sufficiently by stating that the application wa 9 made 
by persons who were creditors of the bankrupt, “ and that their debt” 
proved under the fiat, “ or so much thereof as was sufficient to support suc]^ 
fiat, was incurred not anterior to the debt of the petitioning creditor. 

Where the order stated such application made by B and that the debt of 
C., the petitioning creditor, was insufficient to support the fiat, and that the 
debt of B., proved under the fiat, was incurred not anterior to the said debt 
of B. (instead of “ C”) : held, that the words “ of B.” might be rejected 
as surplusage, and that the order sufficiently showed B.’s debt to be not 
^7R 6ri ° r t0 tllat ^ ie P et *ti°iiing creditor. Christie v. Unwin, 11 A. & E. 
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In an action by assignees of a bankrupt, for money had and received by 
the defendant to their use, the defendant pleaded non-assumpsit, and that 
the plaintiffs were not assignees modo et formd , and gave notice to dispute the 
bankruptcy . One act of bankruptcy was proved, none other being suggested : 
held, that the plaintiffs were not bound to prove the existence of a good 
petitioning creditor’s debt at the date of the act of bankruptcy. Porter v. 
Walker, 4 Scott, N. S. 568 ; 1 Mann. & G. 686. 

One of two partners gives an acceptance, in the name of the firm, for a 
pre-exi9ting debt of liis own, without the authority of the other partner. 
This acceptance is not a good petitioning creditor’s debt, to support a joint 
fiat against the two partners. Ex parte Austen, 1 Mon. D. &c I). 247. 

Where a creditor proceeds against his debtor, under the 1 & 2 Viet, 
c. 1 10, s. 8, and is privy to the suspension of the payment of the debt until 
after the expiration of the twenty-one days limited by the statute, he can- 
not support a fiat as petitioning creditor against the debtor, on the ground 
that he has not paid or secured the debt within the twenty-one days. Sem - 
hie that an examination of a party before the commissioners cannot be read 
even against himself, unless notice has been given of the intention to read 
it 5 but an affidavit mey be made of the contents of such examination. Ex 
parte Budd, 1 Mon. D. & I). 436. 

A . owed Bn 277 and, to secure the amount, deposited with him bills to 
the amount of 1,518/. drawn by A . and accepted by C. A. and (7. both be- 
came bankrupt. Held that B. might prove the full amount of the bills 
under the fiat against C\, but not receive dividends beyond the sum of 
277/. Ex parte Phillips, 1 Mon. D. & D. 232. 

A. being a bond fide holder of two bills accepted by the bankrupt, for the 
payment of which he also held a security,, transfers the security to 2?., who 
proves for the amount under the fi:tt ; held that such proof did not prevent 
the right of A. to pro ve also on the bills, though it might be a question for 
future consideration whether he would be entitled to receive dividends on 
such proof. In the matter of Barham, 1 Mon. D. & 1). 179. 

The insert ion of a debt in the schedule of an insolvent does not extinguish 
the debt for all purposes ; it may be made a good petitioning creditor’s 
debt. Barrington , ex parte, 2 Mont. & Ayr. 255 ; and 1 Deac. 3. 

A note given to a creditor for the remainder of the debt released under 
a deed of composition, being nudum pactum and void, is an insufficient 
petitioning creditor’s debt. Hall, ex parte, 1 Deac. 171. 

Qucere, whether a mortgagee in trust can issue a fiat on the mortgage 
debt. He may, after he has established it by an action at law. Where a 
partner treated the debt as mixed up with the partnership, held that he could 
not afterwards sustain a fiat thereon. Gray, cx parte, 2 Mont. & Ayr. 283. 

Where part only of the debt, but insufficient to support the fiat, was con- 
tracted during the trading, and the residue after the trading had ceased, it 
was held that the fiat could not be supported ; semis if part had been con- 
structed before, and the residue during the trading. Dolby, ex parte , 1 Mont. 
& C. 636. 

A debt made up of a sum paid in part of a bill, and the remainder unpaid, 
but the bill in the hands of an adverse holder, held bad. Caldecott, ex 
parte, 1 Mont. & Ch. 600. Where part of the debt was a bill of costs, held 
that in ascertaining the amount, the Court could not enter into any question 
as to neglect or misconduct in the business done. Southall, ex parte, 
1 Mont. & Ch. 346 ; and 4 Deac, 01. But upon a reference, by consent, to 

4 li 3 
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the registrar, to tax the bill, having regard to the charge of negligence, 
and to state special circumstances, it being alleged that there was a con- 
tract to take only costs out of pocket ; held, that the registrar should have 
taxed accordingly, and it was referred back to him to revise his certificate. 
Southall ', ex parte, 1 Mont. & Ch. 656; and 4 3>eac. 91. 99. 

Where the fiat issued as on a petitioning creditor’s debt due to two 
partners, being to three, it was held to be a nullity. James , ex parte, 1 Mont. 
I). &D. 2. 


( Joint and separate Property .) 

A* and B. agree to dissolve their partnership from a particular day, and 
publish a notice to that effect in the Gazette, stating that the debts due to 
and by the firm would be received and paid by A. No assignment was 
executed of the partnership effects, but they were left in the possession of 
A., who continued to carry on the business in the partnership firm. Four 
months after the dissolution a joint fiat issues against A. and B. Held, 
that the partnership property was not converted into the separate property 
of A., but was distributable among the joint creditors of A. and B. Ex 
parte Cooperand others, 1 Mon. 1). & D. 358. 

A. and B ., as joint executors, carry on their testator's trade in co-partner- 
ship. for the benefit of his family, and it is arranged between them that A . 
should alone draw and accept bills, and manage the cash transactions. 
A. having refused to accept any more bills drawn by H '. and D., B., unknown 
to A,, authorizes her son to accept them, and A . and B. afterwards become 
bankrupt. Held, that the holders of these bills could not prove them against 
the joint estate . 

It was also held that the examination of a party before the commissioners 
may be read to counteract an affidavit subsequently made by him, if he is 
neither a petitioner nor respondent in the matter of the petition, without 
any previous notice of reading the examination, or giving the opposite 
party a copy of it. Ex parte Holdswortk and others , 1 Mon. D. & D. 475. 

Where a father associated his son with him in the business, not with a 
share of profits, but at a fixed sum, and the former received the rents of the 
premises in which the trade was carried on as his own separate property, 
held that it was not to be deemed joint property, and distributable amongst 
the joint creditors. Murton, ex parte , 1 Mont. D. & D. 252. 

Where two partners having money in the hands of a banker, on the death 
of one, the other drew out part for the purpose of effecting a particular part- 
nership purpose, and deposited it with a trustee, to be returned if the pur- 
pose failed ; it was held that it continued partnership property, and not 
that of the survivor, and that it was applicable to the joint debts of the firm. 
Leaf, ex parte, 1 Mont. & Ch. 662. 

( What passes, $c,, p. 150,) 

Where bills were sent to the bankrupt, an agent, before, but received* 
after his bankruptcy, with instructions to apply the proceeds to a particular 
creditor, who has notice thereof, held that the assignees could not retain 
them. Cotterell, ex parte, 3 Mont, & Ayr. 376. 

Where foreign merchants remitted bills to their London agents, and there 
was nothing from the correspondence to show that the latter were autho- 
rized to deal with them as their own, but that the only obligation of the 
foreign house was to keep the agentB in cash to meet the bills when due; 
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held, that the bills not having been discounted nor disposed of, there was 
nothing to displace the title of the remitters, and that they did not pass to 
the assignees of the agent. Jombart v. Woollett, Q Myl. & Cr. 889. 

Where a married woman, being entitled to stock and money,* part of a 
residue, the husband wrote to tnpe of the executors, requesting the stock to 
be transferred to trustees for her sole and separate use, and the cash to be 
paid to himself, which was complied with, and he applied part of the money 
in increasing the stock, and afterwards became bankrupt and died ; held, 
that the assignees were only entitled to the increased stock made by him. 
Hyland v. Smith, 1 M. & Cr. 53. 

The assignees, either of a bankrupt or insolvent, can recover only such 
things as he has a right in, both legal and equitable ; and where that equi- 
table interest exists, the effect of an assignment would not be to convert it 
into a legal one. Where there had been an agreement, by a bankrupt to 
mortgage specific articles ascertained, held to prevent them passing to the 
assignees ; aliter , if it were only an agreement to mortgage goods subse- 
quently to be acquired, or to give a bill of sale at a future day. Moss v. 
Baker, 3 M. & W. 195. 

Where by the settlement the trustees were to receive the rents and profits, 
and apply the same for the maintenance of the bankrupt and his wife and 
children, or permit the same to be received by him, held that the clear 
intention being for the wife and children to be supported out of the pro- 
perty, the assignees took subject to what was proper to be allowed for their 
maintenance. Page v. Way, 3 Beav. 20. 

( Trover by Assignees, p. 153.) 

A builder entered into a contract with the defendants for preparing 
and fixing certain works, for which he was to be paid on being fixed and 
approved of by the surveyor, and the contract contained a stipulation 
that if the builder should become bankrupt, the defendants might take 
possession of the work then already done, and avoid and put an end to the 
agreement, and should pay so much as should be adjudged the fair worth 
of the work actually done and fixed ; and certain sashes having been made 
and approved of, and taken to the premises, where pullies, the property of 
the defendants, were added, but before being fixed the builder became 
bankrupt, having received advances beyond the amount of the work certi- 
fied to have been done j held, that the property in the sashes remained in 
the bankrupt, notwithstanding the approval, and addition made of the pul- 
lies thereto, and that the assignees, after demand and unqualified refusal, 
might maintain trover for the sashes. Tripp v. Armitage, 4 M. & W. 
687. 

Where judgment wits signed on a warrant of attorney, and the fi . fa. in 
the hands of the sheriff, and execution levied before the act of bankruptcy 
committed ; held, that there being no wrongful conversion before the bank- 
ruptcy, and the 3 Geo, 4, c. 39, giving a special action on the case to reco- 
ver the proceeds when the execution is to be deemed fraudulent and void, 
the action of trover could not be maintained. Brooke v. MitcheU, 6 Bing. 
N. C. 349 ; 8 Sc. 739. 

The 6 Geo. 4, c. 16, s. 90, requiring notice of the matter to be disputed on 
the trial, does not apply to the trial of an issue on an interpleading rule in 
general terms, whether the assignees were entitled to the goods seized in 
execution by the sheriff. Lott v. MelviUe, 9 Dowl. 882. 

4 it 4 * 
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(Ordci' and disposition, p. 154.) 

Where the plaintiff sent goods to a dyer, and informed him that a party 
would call and give instructions, which he did, and becoming afterwards 
bankrupt, the goods were claimed by his assignees; held, that in trover 
against them the directions of the bankrupt were admissible evidence for 
the assignees, as some evidence of the bankrupt’s dealing with the goods as 
liia own, although unavailable, unless with the consent of the true owner. 
SJuirpe v. Ncwsholmc , 5 Bing. N. C. 713 ; and 8 Sc. 21. 

Quazre, whether the ordinary fixtures of a dwelling-house, namely, such 
as are removable as between landlord and tenant, are to be considered as 
goods and chattels, within the meaning of the clause of reputed ownership, 
6 Geo. 4, c. 16, s. 72, so as to pass to the assignees of the bankrupt tenant, 
in preference to the lien of an equitable mortgagee, or to. that of a vendor 
for his unpaid purchase money. Ex parte King, 1 Mon. D. & D. 119. 

Assignees of a bankrupt cannot recover in trover a policy of insurance on 
a life, effected by the bankrupt, and deposited by Lira, before his bankruptcy, 
with the defendants, as a security for money then and previously advanced 
by them to him. Gibson v. Overburg , 7 M. &c W. 555. 

Where a gas company possessed copyholds, and by the deed the shares 
were made personalty ; held, that a shareholder having deposited shares as 
a security, without notice to the company, before his bankruptcy, was still 
to be deemed the apparent owner, and that they passed to his assignee* 
Va llanccy ex parte, 3 M. & Ayr. 224 ; and 2 Deac. 354. 

But where the owner of .shares in an insurance company assigned them, 
and gave notice to the company, but, from informality in the assignment, the 
company could not recognise the assignee’s title, and they remained in the 
bankrupt’s name ; held not to be within liis reputed ownership. Master- 
man , ex parte, 2 Mont. &. Ayr. 209. 

Where by the constitution of a joint-stock company only principals could 
become subscribers, the petitioner having purchased shares in the name 
of the bankrupt, as a trustee for him, kept the certificates in his own pos- 
session ; no notice was given to the company, nor was any written declara- 
tion of trust made until seven days before the fiat issued; held that the 
shares passed to the assignees as within the reputed ownership of the bank- 
rupt. Ord, ex parte , 1 Deac. 167. 

Whore the deposit is of deeds conveying an equity of redemption of pre- 
mises in fee, of which the party making the deposit subsequently paid off 
the mortgage, the creditor is entitled to the full benefit of the security so 
exonerated ; so of shares in estates at the time of the deposit, undivided, 
but for equality of partition of which the bankrupt has subsequently paid 
a consideration, and acquired the entirety of a portion. Bisdee, ex parte 
1 Mont. D. & D. 633. ' 

A party with whom a trader has deposited a policy of insurance, sends an 
agent to the office to inquire whether the premium has been paid, the agent 
tells a clerk in the office that the policy has been 60 deposited ; semble , that 
this is not sufficient of itself to take the policy out of the order and disposi- 
tion of the trader, the practice of the office requiring a written notice, but it 
is a circumstance to be left with others to a jury. Edwards v. Scott, 2 Scott’s 
N. S. 266. 

The bankrupt on being pressed for payment, assigned the freight be- 
coming due to him, under a charter-party of a ship belonging to him, and 
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gave notice to the party to 'whom the freight by the charter-party was made 
payable ; held sufficient to take the debt out of the order and disposi- 
tion of the bankrupt, and that no notice was necessary to be given to the 
party by whom the freight was to be paid. (Affirming the decree of the 
Vice-Chancellor), Gardner v. Lachlan , 4 M. & C. 129; 0 Sim. 407 j and 8 
Sim. 123. 

Where the captain of a vessel, engaged on a voyage, had taken the cabin 
accommodation for passengers, contracting to pay the owner a certain sum, 
and fitted them with furniture, &c. ; but having in the course of the voyage 
thrown up the command, and confirmed the appointment of the owner of 
the chief mate in his room, and before the return of the ship, written to the 
owner to desire him to keep possession of the furniture, and place it to the 
credit of his account with him ; held, that the goods were to he deemed in 
the possession of the mate as agent of the owner, and that the direction to 
keep them amounted to an equitable mortgage ; and that the assignees of the 
captain, who afterwards became bankrupt, were not entitled to recover until 
the debt to the captain was satisfied. Belcher v. Oldfield , 0 Bing. N. C. 
102 . 

Where the petitioners sent goods to the bankrupt, as a broker, for sale, 
and he effected a sale with others in which he was to be a partner; held, 
that the owners were entitled to have specifically restored such as were in 
the bankrupt’s possession ; that the contract of sale being void for fraud, the 
goods continued in the possession of the bankrupt as agent, lluth , cx parte, 

1 Mont. & Cli. 667. 

Furniture, the separate property of the wife, was held not to pass to the 
assignees, although in the possession and use of the husband at the time of 
his bankruptcy. JSlliston , ex parte, 2 Mont. & Ayr. 365. 

Furniture, the separate property of one partner, used by him in the house 
of business, held not to be within the reputed ownership of the firm ; but 
where it had been treated as partnership property, a petition to deliver it 
to the assignees of the separate creditors was dismissed. Hare, ex parte, 

2 Mont. & Ayr. 478; and 1 Deac. 10. 

Where the plaintiff let the goods to a hotel-keeper, to furnish the hotel, 
which the defendants had seized as assignees, as goods within the order, &c. 
of the bankrupt, and it was shown, to a considerable extent, to be the cus- 
tom of upholsterers to let out furniture to such persons; held, that the 
plaintiff being the undoubted owner, the issue lay on the defendants to 
show their title as assignees ; and that the question for the jury was, whe- 
ther the custom was so general that persons must be supposed to have 
known that the goods, although in the possession, were not the property of 
the bankrupt. The jury found for the plaintiff. Mullctt v. Green , 8 C. & P. 
382. 

Where by the custom of the country fixtures or machinery were demised 
with the premises, which had been mortgaged by one of two bankrupt 
partners who was seised of the freehold, held that the assignees were not 
entitled to such fixtures, but that the property passed by the mortgage. 
Scarth , ex parte , 1 Mont. I). & D. 240. 

Note, that in Trappes v. Harter, 3 Tyr. 602, supra , Vol. II. 155, the Court 
held that the mortgage deed did not convey the machinery to the plaintiff, 
the mortgagee. See the observations and cases collected in Smith's Lead- 
ing Cases, vol. ii. p. 145. 
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{Stoppage in Transitu , p. 162.) 

Where the defendants having sold wheat to the plaintiffs, to be paid for by 
a draft, which not being remitted, the defendants took back the wheat from 
the carmen to whom they had delivered it for the plaintiffs, held, that the 
plaintiffs could not maintain trover for the wheat. Wihnshurst v. Bowker , 
5 Bing. N.C. 641. 

Where, in the absence of the consignee, his clerk recommended the 
captain, who was anxious to relieve himself, to land the goods at a wharf, 
which was done, and they were entered in the wharfinger’s books in blank, 
with freight and charges set against them ; held, that the wharf was to be 
deemed only a place of deposit in transitu , and not of reception, and that 
the right of stoppage continued ; held also, that by an acceptance of bills, 
the vendor’s right was not taken away. Edwards v. Brewer , 2 M. Sc W. 
376 ; and see Feise v. Wray , 3 East, 93. 

Where goods were shipped, deliverable to the vendee at Z., in the river, 
and on their arrival, he, knowing his embarrassment, upon the pressure of 
the captain, directed his son to have them landed, saying that he would not 
have them ; held, that the question for the jury was whether he took pos- 
session of them as owner, or for the benefit of the vendors, and that his 
instructions to his son were material, and admissible to show that intention. 
James v. Griffin , 1 M. & W. 20 ; and 1 Tyrw. & Gr. 449. 

Where, upon sale of goods, delivery orders were given and part of the 
goods removed, but the residue remained in the warehouses of the vendor, 
held, first, that the right to stop in transitu , upon the bankruptcy of the 
vendee, was not divested by such delivery orders; and, secondly, that the 
goods were in the possession of the bankrupt as the true owner, subject to 
the rights of the vendor. Townley v. Crump , 5 Nev. & M. 606. 

The purchaser of lead, no place of delivery being stated, after a time 
directed it to be forwarded to him at Z., and the vendor gave the pur- 
chaser’s agent an order on his servant for its delivery, and the order being 
indorsed by the agent, it was put on board a lighter for Z., where it arrived 
on the 21st of June, on which day the purchaser became bankrupt. He after- 
wards demanded the lead of the captain of the vessel, and tendered the freight, 
but the captain refused to deliver it, alleging that he stopped it on account 
of the purchaser being a bankrupt, and a letter dated 28th afterwards arrived 
from the vendor, directing the lead to be stopped in transitu ; held, that the 
lead being at the time on board the defendant’s vessel, the transitus was not 
at an end. Jackson v. Nichol , 6 Bing. N. C. 608. 

The vendors directed the defendants (wharfingers) to deliver 1,028 
bushels of oats, Bin. 40, to the purchaser, and u to weigh and charge the 
expense ” to them ; the oats eomprised.the whole in the bin, and were trans- 
ferred in the defendants’ books, and the price paid, but no weighing ever 
took place ; held, that this being only for the purpose of satisfaction, and 
not with the view of ascertaining the quantity or price, the right of stoppage 
was at an end. Swanwick v Sothem , P. & D. 648 : and 10 Ad. & Ell. 815. 

{Property in Bankers, p. 164.) 

A. deposited India bills with her bankers, specially indorsed by her, to 
receive the amount when due; the balance of the petitioner’s banking 
account, exclusive of the amount of the bills, being in her favour, and con- 
tinuing so up to the bankruptcy of the bankers. The bankers charged 
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discount on the bills in their account with A., who might have drawn on 
them for the amount ; it being the custom of the bankers to consider ordi- 
nary bills so deposited, as cash. The bankers paid the bills away to a 
creditor with whom the assignees afterwards settled an account, charging 
him with the amount of the bills, and receiving from him a balance due to 
the estate; held, that A, was entitled to be reimbursed the whole amount of 
the bills from the assignees. Ex parte Elizabeth Bond , 1 Mon. D. & D. 10. 

The bankrupt being entitled to two-thirds of an estate, one by devise 
from his father, and the other as heir at law to his brother, deposited the 
deeds with his bankers to secure advances ; he had also taken out admi- 
nistration to his brother, but the personal estate proved insufficient, and his 
creditors claimed the third as assets for the payment of debts as a trader 
under 11 Geo. 4, and 1 Will. 4, c. 47, s. 9 ; held, that the lien of the bankers 
on his share had preference over the claim of the creditors. Baine y ex parte , 
1 Mont. D. & D. 492. 

Under the statute simple-contract creditors can only charge the heir in 
respect of the land, and not the party to whom it has been bond fide 
aliened. Ib . 

{Note (n), p. 170.) 

Section 108 of the 6 Geo. 4, c. 16, is not repealed by 1 W. 4, c. 7, s. 7, as 
to warrants of attorney. Crossfield v. Stanley , 4 B. & Ad, 87. 

(6 Geo. 4, <?. 1G, s. 81. p. 171.) 

M. a trader, after a secret act of bankruptcy, and within two months 
before the issuing of a fiat against him, deposited goods with the defendant, in 
consideration of a present advance of money ; held, that the assignees of R. 
might maintain trover for the goods, the transaction, though bond fide, and 
without notice of an act of bankruptcy, not being protected by the 6 Geo. 4, 
c. 16, s. 82. Feamley v. Wright , 1 Scott, N. S. 657. 

{Notice of Bankruptcy , p. 171. ) 

Where the defendant, the bankrupt’s agent in trade, bond fide sold goods 
to a purchaser, after an aet of bankruptcy committed by his principal, but 
of which the defendant was ignorant, and the sale took place two months 
before the commission issued ; held, in trover, that having sold under a 
general authority only, it was a sufficient dealing with the goods to consti- 
tute a conversion, unless justified in what he did by any facts, and which 
should have been specially pleaded; and that, in the absence of any 
evidence to show that the purchaser was ignorant of the bankruptcy, on 
a mere traverse of the assignee’s possession, the plaintiffs were entitled to 
recover; the 6 Geo. 4, c. 16, ss. 81, 82, protecting only the transfer where 
the dealing is without notice, and the onus of establishing that lying on the 
party establishing the sale. Pearson v. Graham , 6 Ad. & Ell. 800. 

(St. 2 # 3 Vic. c. 29, s. 1. p. 173.) 

Enacts that all contracts, dealings, and transactions by and with any bank- 
rupt really and bond fide made and entered into before the date and issuing 
of the fiat against him, and all executions and attachments against the lands 
and tenements or goods and chattels of such bankrupt, bond fide executed or 
levied before the date and issuing of the fiat, shall be deemed to be valid, 
notwithstanding any prior act of bankruptcy by such bankrupt committed • 
provided the person or persons so dealing with such bankrupt, or at whose 
suit, or on whose account such execution or attachment shall have issued, 



1356 APPENDIX : BANKRUPTCY — ST. 2 & 3 VICT. C. 29. 

had not, at the time of such contract, dealing, or transaction, or at the 
time of executing or levying such execution or attachment, notice of any 
prior act of bankruptcy by him committed ; provided also that nothing 
therein contained shall be deemed or taken to give validity to any 
payment made by any bankrupt, being a fraudulent preference of any cre- 
ditor or creditors of such bankrupt, or to any execution founded on a 
warrant of attorney or cognovit given by any bankrupt by way of such 
fraudulent preference. 

The protection given by the stat. 2 & 3 Viet. c. 29, s. 1, is not available 
in evidence in an action of trover by the assignee against an execution 
creditor, either under the plea of not guilty, or a plea that the plaintiffs 
were not lawfully possessed of the goods as assignees at the time of the 
alleged conversion. Byers v. Southwell, 9 C. & P. 320. 

Semblc , also, that the latter plea does not render it necessary for the 
plaintiffs to prove the petitioning creditor’s debt. Ibid. 

A docket was struck, and a fiat bespoke and paid for before twelve o’clock. 
About two the bankrupt’s goods were seized under a fieri facias. On the 
same day, but after the seizure, the fiat was called for, and obtained from 
the Bankrupt-office. It did not appear whether it liud been at any previous 
time delivered out to the petitioning creditor, or any person on his behalf; 
held that the execution was protected by 2 & 3 Viet. c. 29. Pewtrcss and 
others v. Annan , 9 Bowl. 828. 

The stat. lias a retrospective operation, so as to protect the sheriff from 
liability in respect .of a bonk fide execution levied on the goods of a bank- 
rupt, without notice of the act of bankruptcy, where the seizure and sale 
took place, and the fiat issued, before the passing of the Act, but the 
assignees were not appointed until afterwards. Nclstrop v. Scarisbrick, 
0 M. & W. 684 ; 8 Dowl. 746. 

The statute does not apply to a case where the assignees in bankruptcy 
were appointed before its passing. Moore v. PhilUpps , 7 M. & W. 536. 

And see Lnckinv . Simpson, 8 Scott, 670. Varnish, ex parte, 4 Mont. B. & D.514. 

A trader commits an act of bankruptcy by procuring his goods to be 
taken in execution with intent to defeat or delay creditors, the execution, 
although levied bona fide by the judgment creditor, is not protected by the 
stat. 2 & 3 Viet. c. 29. Hall v. Wallace , 7 M. & W. 353. 

On the 6th July an execution was levied on the goods of A., on the 19th 
of the same month the 2 & 3 Viet. c. 29, came into operation, and a few 
days afterwards a fiat of bankruptcy issued against A, upon an act of bank- 
ruptcy committed before the levy, but of which the judgment creditor had 
no notice at the time ; held, that the Act rendered the execution valid, 
and that the assignees were not entitled to the property. Edwards and 
another , Assignees, Sfc. v. Lawleg , 8 Bowl. 234. 6 M. & W. 285. 

( Issuing of Fiat, p. 173.) 

The date of the fiat is prbna facie evidence of its issuing, within the 
6 Geo. 4, c. 16, s. 6, without reference to its being delivered out; and the 
issuing is, it seems, synonymous with u suing forth” and “ applying for.” 
llowc, ex parte 1 Mont. & Ch. 334. 

( Proofs in Defence against Assignees , p. 175.) 

Where, in an action by assignees for goods sold, &c., the defendant offered 
in evidence an account stated and settled, showing a balance to the defendant, 
and which was dated prior to the bankruptcy ; held, that it was to be pre- 
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sumed to have been written at the time it bore date, and that it was properly 
received in evidence ; if the fact were otherwise, or the paper a fraudulent 
contrivance, it was open for the plaintiff to show it. Sinclair v. Baggalxy, 
4M.&W. 312. 

( Concerted , p. 175.) 

Notwithstanding the provisions of the 1 & 2 Will. 4, c. 50, s. 42, which 
declares that no fiat shall be annulled, by reason only that it has been 
concerted between the petitioning creditor and the bankrupt, yet where it 
appears to be, in fact, the fiat of the bankrupt, and not issued bond fide for 
the benefit of the creditors, the Court will order it to be annulled. Ex 
parte Lewis , Ex parte Davies , 1 Mon. D. & I). 305. 

(Sct-qf, p. 177.) 

One of two assignees cannot set off bis own debt against, the amount of 
a dividend payable to a creditor under the fiat, although he swear that, the 
creditor had agreed to allow such set-off. Ex parte Bailey , 1 Mon. 1).& D. 
263. 

Although an agreement of the bankrupt to submit to arbitration is not 
binding on his assignees, yet when a Judge’s order, made (by consent) in 
a cause in which the bankrupt was plaintiff, recognized a pending refer- 
ence between the parties, and ordered that in the event of any sum ‘ being 
found by the arbitrator to be due from the bankrupt to the defendant, such 
sum might be set off against the debt and costs in the action ; it was held 
that, this order amounted to an agreement on the part of tlie bankrupt to 
allow a right of set-off to the defendant of the sum to be ascertained, by 
which the assignees were equitably bound ; and, the sum not having been 
ascertained before the bankruptcy, it was referred to the registrar to do 
so, and the assignees were in the mean time restrained from proceeding 
in an action for tlie recovery of the debt. Ex parte Michie, 1 Mon. D. &, D. 
181. 

( Mutual Credit , p. 177.) 

Where in an action by assignees for goods sold, the defendant pleaded 
a set-off in respect of a bill drawn by II. on the bankrupt, and accepted by 
him and indorsed by !!• to the defendant ; replication, that it was indorsed 
by H. after dishonour, and without consideration, for the purpose of being 
given for the price of the goods to be bought and handed over to //., and 
setoff against it; held, that the transaction did not create a debt within 
6 Geo. 4, c. 10, s. 50, which intended bona fide debts, and that the replication 
was, therefore, an answer to the plea. Lackington v. Combes , 6 Bing. 
N. C. 71. 

A party lends his name to a bill, by which a debt may eventually arise, 
held, that it is a subject of mutual credit, within G Geo. 4, c, 16, s. 50 ; and 
where the defendant in assumpsit , by assignees, for money received to 
the use of the bankrupt, with a count for money received to the use of the 
assignees, pleaded the circumstances constituting a mutual credit, held, 
that the plaintiffs could not, by their replication, put in issue the legality 
of the debt. Hulrne v. Mugleston , 6 Dowl. 112 ; and 3 M. & W. 28. 

A mere contract to indemnify against contingent damages does not con- 
stitute a subject of mutual credit within the 6 Geo. 4, c. 16, s. 50. Abbott v. 
Hicks, 5 Bing. N. C. 578 ; and 7 Sc. 715. 
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( Discharge , p. 179.) 

In case against the sheriff by assignees for seizing the bankrupt’s goods, 
held that he was entitled, without pleading specially, to prove payments 
out of the proceeds, necessarily made, in reduction of the damages. Gold- 
timid v. Raphael , 3 Sc. 385. 

(Actions against Assignees , p. 179.) 

Where after forfeiture the landlord entered, and the assignees of the 
tenant (become bankrupt) continuing in possession, but, as expressly found, 
not within a reasonable time after the landlord’s entry, removed and sold 
fixtures ; held, that as the removal was after they had any right to consider 
themselves tenants, the landlord was entitled to recover from them in 
trover. Weeton v. Woodcock , 7 Mees. & W. 14. 

(Action against a Bankrupt , p. 182.) 

Where one of two partners becomes bankrupt, and a joint creditor proves 
the amount of his debt under the fiat, and afterwards brings an action 
against the solvent partner for recovery of the same debt, joining the bank- 
rupt as a defendant in the action for conformity ; the bankrupt is entitled 
to a full indemnity from the creditor against the consequences of the action. 
Ex parte Stanton, 1 Mon. D. & D. 273. 

Plea in assumpsit , that the plaintiff had been twice bankrupt, and had 
not paid 15 s. in the pound under the second commission, held, on special 
demurrer, a good bar to the action, the 6 Geo. 4. c. 16, s. 127, acting retro- 
spectively, and vesting all the after-acquired property of the bankrupt in 
his assignee. Young v. Rishworth , 3 N. & P. 685; and see Mackay v. Wood r 
7 M. & W. 420. . 

An action does not lie on a promise by the bankrupt, that if the plaintiff 
would prove a debt of 200/. under the commission, the defendant would 
pay him that sum in a few months ; for it is a promise without legal con- 
sideration : the Court will not presume that the plaintiff, in |)roving for 
money had and received, had waived a tort. Brealey v. Andrew , 2 Nev.& 
P. 114. 

Where the bankrupt was tenant from year to year, at a rent payable on- 
the 9th October and 6th April, and became bankrupt during a current half- 
year, and the assignees having declined, the bankrupt, on the 5th April, 
delivered up the possession, under 6 Geo. 4, c. 16, s. 75; held, that a 
tenancy by parol was within the statute, and the rent not accruing due 
until the 6th April, he was not liable in use and occupation for the time he 
occupied pro ratd . Slack v. Sharp , 3 N. & P. 390. 

Plea in assumpsit for goods sold, that after the debt contracted the de- 
fendant became bankrupt, and the fiat sued out on the petition of the plain- 
tiff, and that before adjudication, by agreement between the plaintiff and 
defendant, the latter gave a bill as a security for the full amount of the 
debt; held, that the plea not showing a benefit to the plaintiff over the 
other creditors, or that the defendant’s estate was insufficient to pay all his 
creditors, or that the fiat had been proceeded with, the debt was not forfeited 
within the meaning of s. 8 of 6 Geo. 4, c. 16, the Act clearly contemplating 
the case of the proceedings in bankruptcy being prosecuted, j Davis v. 
Holding , 3 P. & D. 413 ; S. C. 1 M. & W. 159. 
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The bankrupt is entitled under s. 182 to be furnished with copies of the 
assignees’ accounts, and not merely to inspection of them, and he may 
petition for that purpose without a previous application to the commis- 
sioners. J Emerson, ex parte, 2 Deac. 156 5 and 3M.& Ayr. 138. 

{Certificate, p. 182.) 

An agreement by A. that in consideration of B .’ s discharging C ., his 
debtor, out of custody on a ca. sa ., C. shall pay the debt, is, in effect an 
original undertaking to pay the debt by the hand of C., and is provable 
under the commission, and bound by the certificate as to instalments, pay- 
able after the bankruptcy. Lane v. Burgkart 1 G. & D. 811. 

The st. 6 Geo. 4, c. 10, s. 125, makes void a guarantee given by a third 
person to a creditor to induce him to sign a bankrupt’s certificate. Hanhey 
v. Cobb, 1 G. & D. 47. And the defence is admissible under the general 
issue. Ib. 

The statute 6 Geo. 4, c. 10, s. 127, does not extend to the case where a 
trader has twice become bankrupt and obtained certificates, not paying 15$. 
in the pound under the last commission, both bankruptcies and certi- 
ficates being prior to the statute. In that case the after-acquired effects 
do not vest in the assignees under the second commission ; and the Act 
does not prevent the assignees under a third commission from claiming 
property of which the bankrupt has had the reputed ownership within 
sect. 72, since the second commission. 

But if the second certificate were subsequent to 2d May 1825, when the 
Act took effect as to certificates, sect. 127 applies. 

Quare , whether in that case a third commission would be absolutely 
void. Benjamin v. Belcher, 11 A. & E. 350. 

{Compounding with Creditors, p. 188.) 

Under the stat. 6 Geo. 4, c. 10, s. 8, which enacts that a petitioning cre- 
ditor illegally compounding with the bankrupt shall forfeit his debt, such 
forfeiture takes effect for the benefit of the creditors, under the commission, 
and cannot be enforced if there is no longer a commission subsisting. 

Bills of exchange given to the petitioning creditor, by way of such illegal 
composition, cannot be enforced by him ; but if, since the agreement was 
executed, no further proceedings have been taken in the bankruptcy, he 
may sue the bankrupt on the original consideration. Davis v. Holdina, 
11 A. & E. 710. 


{ Competency , p. 100.) 

In an action by assignees for money received to their use by a party from 
the bankrupt, who had not obtained his certificate, but had released the 
assignees ; held, that the wife of the bankrupt was not a competent witness 
to prove the payment by the bankrupt to the defendant after the bank- 
ruptcy, the bankrupt, the definite surplus not being ascertained, having 
no releasable interest, and the verdict, if the assignees succeeded, going 
to increase his interest in the surplus : held also, that the verdict in* the 
action could not be used in an action by the creditor against the bankrupt, 
as res inter alios acta, and so that there was no countervailing interest to 
render the witness indifferent. Williams v. Williams, 6M.&W. 170 : and 
8 Dowl. 220. 
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A certificate under an Irish commission, bars debts contracted here, 
and therefore the bankrupt releasing the surplus is a competent witness in 
an action for such a debt* Fergm&on v. Spencer, 2 Scott’s N. S. 229. 

Where the witness, a certificated bankrupt, not having paid 15s. in the 
pound, and who had released the surplus of his estate, upon the voire dire , 
admitted that he had, prior to his bankruptcy, entered into a composition 
with his principal creditors, and paid other small creditors in full, held that 
he was not disqualified under 0 Geo. 4, c. 16, s. 127, and was therefore a 
competent witness for his assignees. Roberts v. Harris , 2 Cr. M. & U. 292. 

Where upon the retirement of one partner, A., the continuing one, B ., 
admitted another, C and upon the latter partnership being dissolved, B . 
became bankrupt ; held, that B. was not a competent witness to prove an 
agreement by B. and C., to indemnify A . against the partnership debts of 
A . and B., as tending to exonerate himself. Warren v. Taylor, 8 Sim. 599; 
and 1 Coop. 174. And such agreement, founded on a purchase of an interest 
in the concern, is not a mere guarantee within the Statute of Frauds. 

In an action brought by a bankrupt against his assignees to try the vali- 
dity of the fiat, the petitioning creditor is not a competent witness to prove 
the debt due to him, although he ha9 assigned it over to a third person. 
Carruthers v. Graham , 2 M, & K. 368. 

(BASTARDY, p. 19G.) 

{Non-access.) 

Husband and wife, after living together for ten years, and having one 
child, agreed to separate. They accordingly afterwards lived apart, but 
within such distance as afforded them opportunities of sexual intercourse, 
the husband not being impotent. Held, that the presumption of law in 
favour of the legitimacy of a child begotten and born of the wife during the 
separation, may be rebutted, not only by evidence to show that the hus- 
band had not Rexual intercourse with her, but also by evidence of their 
conduct; such a9 that the wife was living in adultery ; that she concealed 
the birth of the child from the husband, and declared to him that she never 
had such child ; that the husband disclaimed all knowledge of the child, 
and acted up to his death as if no such child was in existence ; and also, 
that the wife’s paramour aided in concealing the child, reared and educated 
it as his own, and left it all his property by his will. Morris v. Davis , 
6 Clark & F. 163. 

Non-access is not presumable from the fact of the wife living in adultery 
with another ; to establish illegitimacy, there must be evidence from which 
a jury can find non-access. R. v. Mansfield , 1 G. St D. 7. 

{Of Person born in Scotland, fyc.) 

A person born in Scotland, of parents domiciled there, but not married 
till after his birth, though legitimate by the law of Scotland, and capable 
of succeeding to heritable property in that country, cannot succeed to a real 
estate in England. Doe d. Birtwhistle v. Vardill, 1 Scott’s N. S. 828. 

(4^517. 4, c. 70.) 

By the 4 & 5 Will. 4, c. 76, s. 72, it is enacted, that when any child shall 
thereafter be born a bastard, and shall by reason of the inability of the 
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mother of such child to provide for its maintenance, become chargeable to 
any parish, the overseers or guardians of such parish, or the guardians of 
any union in which such parish may be situate, may, if they think proper, 
after diligent inquiry us to the father of such child, apply to the next 
general quarter sessions of the peace within the jurisdiction of which 
such parish or union shall be situate (but since the passing of the 2 & 3 Viet, 
c. 85, such application must now be made under the provisions of that Act 
to the justices of the peace holding any special or petty session in and for 
the division or borough within which such union or parish, or any part 
thereof shall be situated, and not to the general quarter sessions), for an 
order upon the person whom they shall charge with being the putative 
father of such child, to reimburse such parish or union for its maintenance 
and support ; and the Court to which such application shall be made, shall 
proceed to hear evidence thereon ; and if it shall be satisfied, after hearing 
both parties, that the person so charged is really and in truth the father of 
such child, it shall make such order upon such person in that respect as to 
such Court shall appear to be just and reasonable under all the circum- 
stances of the case. And the Act then provides that no such order shall be 
made unless the evidence of the mother of such bastard child shall be 
corroborated in some material particular by other testimony, to the satis- 
faction of such Court. 

An order of filiation at sessions upon the evidence of the mother, and 
corroboration thereof, not stating it to be in some material particular, is bad. 
-/?. v. Ready 1 P. & J)av. 41*3. 

The application for an order on the putative father, under 4 & 5 Will, 4, 
e. 70, s. 72, must, it seems, be made to the first sessions after the child be- 
comes chargeable; where no explanation was given for not doing so, it 
was held to be afterwards too late. R. v. Heathy 0 N. & M. 345. 

lhe 4 & 5 Will. 4, c. 76, s. 57, making a bastard part of the family of the 
mother s after-taken husband, held to be construed with reference to the 
purpose of maintenance only, and not of settlement, and that where the 
bastard resided apart from the mother, it was removable to the place of 
birth, and not to the residence of the mother. R. v. Wendson, 3 Nev. &P.62. 

Since the 4 & 5 Will. 4, e. 70, s. 57, the liability of the putative father of 
a bastard, upon the marriage of the mother, is transferred to the husband; 
held therefore that he was no longer liable to pay the sums directed to be 
paid by an order of affiliation made before the marriage of the mother. 
Lang v. Spicer, 3 Cr. M. & R. 129 ; ‘and 1 Tyrw. & Gr. 358. 

The responsibility of the obligor of a bastardy bond being in respect of 
charges incurred by reason of the birth of such child; held, that it did not 
apply to a case of chargeabiiity after he attained 21. Wandlcy v. Smith, 

2 Cr. & R. 716 ; and 1 Tyrw. & Gr. 194. 

The notice under 4 & 5 Will. 4, c. 76, s. 73, of an application for an order 
o maintenance of a bastard child, signed by overseers of a. township, but 
not by its own church officers (chapel wardens), is, sufficient. R, v. York- 
shire Justices of North Riding , 2 Nev. & P. 103. 

The notice of application to the sessions for an order of maintenance on 
e putative father of a bastard child signed only by the overseers and not 
y either churchwarden, is bad. R* v. Cambridgeshire Justices, 1 Perr. & 
•Uav. 249. 

Where the putative father of a bastard paid a sum to the defendants, 
er»g then parish officers, in exoneration of all claim, and the child dvine 
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before the year expired, they paid over the balance not expended to their 
successors ; held, that the money paid being on a transaction originally 
illegal and void, was, from the first, money in the hands of the defendants 
had and received to the use of the plaintiff, and that he was entitled to 
recover it back from them. Chappell v. Poles , 2 M. & W. 867. And see 
Townson v. Wilson, 1 Camp. 396. 

Where the defendant, the father of an illegitimate child, had paid the 
plaintiff for its maintenance up to a particular time, when he directed it to 
he given up to another or the parish, for he would pay no longer ; held, 
that as he could only he liable on a contract, if not shown, the action could 
not be maintained. Seaborne v. Muddy , 9 C. & P. 497. 

BILLS OF EXCHANGE, p. 201. 

Debt may bo maintained on a promissory note, by the payee against the 
maker, though the instrument do not express that it is for value received, 
or for any consideration. So on a bill of exchange, by the drawer, being 
also payee, against the acceptor. Hatch v. Troyes , 11 A. & E. 720 ; and see 
below, Watkins v. Wake, 9 Dowl. 244. It does not lie by an indorser against 
an acceptor. Powell v. Ansell, 9 Dowl. 893. 

An instrument in the form : “ At twelve months after date, I promise 
to pay Messrs. R. & Co. 500 1. 9 to be held by them as collateral security for 
any monies now owing to them by I. M., which they may be unable to 
recover on realizing the securities they now hold, and others which may be 
placed in their hands by him,” is not a promissory note, and cannot he 
declared on as such. Robins v. May , 11 Ad. & Ell. 213. 

But where the plaintiff as steward of the defendant advanced a sum on a 
letter from him in the terms : “ If you will remit it, I can give you a note 
for it when you come to L. it was held to amount to a |iote, and interest 
payable thereon, although no note ever signed. Rhoades v. Lord Selsey , 
2 Beav. 359. 

One in the following terms : “ I undertake to pay to R. I. the sum of 

6L 4s. for a suit of , ordered by I). P.” is not a promissory note, but 

is good as a guarantee, as the consideration can be collected by necessary 
inference from the instrument itself. Jarvis v. Wilkins , 7M.& W. 410. 

Where the instrument contained an absolute promise to pay the amount, 
and was properly stamped as a note ; the terms added, “ and I have depo- 
sited title deeds as a collateral security f8r the same,” do not make it less 
a note assignable within the statute. Wise v. Charlton , C Nev. & M. 364 ; 
and 4 Ad. & Ell. 786. 


(Right to begin, p. 202.) 

Action by an indorsee against the acceptor, plea, that it was an accommo- 
dation bill, and that a blank acceptance had been given in discharge of that 
and other bills ; replication, that the defendant broke his promise without 
such cause, &c. ; the defendant is entitled to begin; the plaintiff, in his 
reply, having, in his address to the jury, read a letter, proved on cross- 
examination of the defendant’s witnesses, but not read in evidence, the 
defendant is entitled to have it put in evidence, and to reply. Faith v. 
M ( Intyre, 7 C. & P. 44, 

In assumpsit on a cheque by the holder against the drawer, pleas, 1st, 
that it was giveu to a third party for losses at gaming, and notice to the 
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plaintiff before he received the cheque ; 2dly, that the plaintiff gave no 
value for it; and issues on the notice and value given; it was held that 
the plaintiff was entitled to begin. Bingham v. Stanley , 9 C. & P. 374. 

The admitting the acceptance and indorsement do not entitle the defendant 
to begin. Pontifex v. Jolly , 9 C. & P. 202 ; and see below, 1367. 

(Production of Note, p. 202.) 

In an action for a cheque, plea, that it was given for money lost in gaming, 
and issue thereon ; the plea admits the giving the cheque, and it is not 
necessary to produce it in the plaintiffs case, nor for the purpose of aiding 
that of the defendant, notice to produce not having been given. Read v. 
Gamble , 10 Ad. & Ell. 597 ; 5 N. & M. 433. 

( Acceptance , p. 204. ) 

A plea by one of three defendants, partners, that the bill was accepted by 
the other two without his knowledge or assent, for a debt due from them 
before he became a member of the firm, is not proved by evidence that it 
was accepted for a debt which arose partly before and partly after he had 
become a member of the firm. Wilson v. Lewis , 2 Scott, N. S. 115. 

The effect of acceptance after dishonour is to make the bill payable on 
request; where, therefore, the declaration by the indorsee against an ac- 
ceptor alleged the presentment and non-payment, and that, afterwards, the 
defendant promised to pay according to the tenor of his acceptance, it ifcAs 
held, on general demurrer, to amount to a promise to pay on request. 
Christie v. Peart , 7 M. &, W. 491. 

(Identity of Payee , p, 210.) 

The plaintiff sued as the payee of a note made payable on demand to 
ci The manager of the National Provincial Bank of England,” but did not 
sue as a public officer ; held, that upon proof that he was in fact the manager, 
and that a demand had been duly made on behalf of the bank, the plain- 
tiff was entitled to recover; and that,, in the absence of a plea that the 
hank was established under the provisions of the 7 Geo. 4, c. 46, and that 
the plaintiff was not the public officer, it was not necessary for the plaintiff 
to show that he uias, nor competent to the defendant to show that he was 
not such public officer. Robertson v. Sheward , 1 Scott, N. S. 419. 

{Alteration, p. 211.) 

Where the making of the bill is admitted on the record, and the only- 
issues raised are as to the indorsements, presentment, notice of dishonour, 
and consideration, it is not incumbent on the party producing the bill to 
explain an alteration which appears to have been made in the date. Sibley 
v. Fisher , 2 Nev. & P. 430. 

In an action of assumpsit , the defendant pleaded that the plaintiff drew 
and he (the defendant) accepted a bill for 60/. in satisfaction of the plain- 
tiff’s demand ; the plea is not supported by evidence of his having trans- 
mitted to the plaintiff a blank acceptance for 60 /., which it appeared, was 
subsequently filled up by the plaintiff for 46/. only. Baker* y, Jobber, 
8 Dowl. 538. 

( Variance . ) 

By 8 &4 W. 4, c. 42, s. 12, it is enacted, that in all actions upon. bills of 
exchange or promissory notes, or other written instruments, any Of the 
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parties to which are designated by the initial letter or letters, or some con- 
traction of the Christian or first name or names, it shall be sufficient in every 
affidavit to hold to bail, and in the process or declaration, to designate such 
persons by the same initial letter or letters, or contraction of the first name 
or names, instead of stating the Christian or first name or names in full. 

Where the declaration on bills let out the name of the plaintiff only by 
the initial of one Christian name, as it appeared on the instruments; 
held to be cured by the 3 & 4 Will. 4, c. 42, s. 12. Lindsay v. Wefts, 5 Dowl. 
618. 

(. Indorsement , p. 215.) 

In an action against the acceptor of a bill of exchange purporting to be 
drawn and indorsed by A . B., proof that the bill was indorsed by the same 
person who drew it is sufficient, though that person is shown not to be A, B. 
Smith v. Moneypenny 9 2 M. & It. 317. 

( Presentment , p. 222.) 

The holder of a banker’s cheque ought to present it for payment within a 
reasonable time, and it is a question for the jury on an issue of due present- 
ment, whether this rule has been complied with ; where a cheque drawn on 
a country banker dated 19th March was not presented until 6th April, and 
no cause was assigned for the delay, but the drawer had not sustained loss 
by its non-presentment at an earlier period, the drawer was held liable 
to be sued on the cheque. Serle v. Norton , 2 Mo. & 11. 401. 

Presentment to acceptors for honour may be made oil the day after the 
bill becomes due, by 6 & 7 Will. 4, c. 58. 

{Notice of Dishonour , p. 225.) 

A bill of exchange having been drawn upon A. B ., was accepted by him, 
and was afterwards indorsed by the drawer to the plaintiffs, who indorsed 
it to the Birmingham and Midland Counties’ Bank, who indorsed it to one 
W. The bill having been dishonoured when due, W. gave notice of it to 
the bank, who gave notice to the plaintiffs, one of whom wrote the follow- 
ing letter to the drawer: “ Dear Sir, To my surprise I have received an inti- 
mation from the Birmingham and Midland Counties’ Bank, that your draft 
on A. B. is dishonoured, and I have requested them to proceed on the 
same it was held, that if there was more than one bill to which the letter 
could apply, it lay upon the defendant to prove that fact, in order to show 
its uncertainty, and that the letter was a good notice of dishonour. Shelton 
v. Braithwaite f 7 M. & W. 436. 

H,, the holder, gave notice by letter in the terms: w Messrs. H. are sur- 
prised that G. 9 s bill was returned to the holder unpaid,” followed by a 
personal communication from the indorsee, expressing his regret, and pro- 
mising to write to the other parties, by whom or by himself the bill should 
be paid ; the notice was held to be sufficient. Houlditch v. Cauty y 4 Bing. 
N. C. 411. 

So where the drawer, being applied to if he was aware of the bill having 
been dishonoured, replied : u Yes, I have had a civil letter from G . on the 
subject, and will call and arrange it,” it was held to be sufficient. Norris v. 
Sabmonson } 4 Sc. 257. 

Verbal notice of the dishonour given to the wife, was held sufficient. 
Housego v. Cowne, 2 Mees. & W. 848. 

Upon a plea that the defendant had not “ notice from the plaintiff of the 
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non-payment,” notice proved from another party, the indorser’s clerk, is 
sufficient. Newcn v. Grill, 8 C. & P, 367. 

Notice sent to a wrong address, from^the indistinctness of the drawer’s 
name on the bill, was held to be sufficient. Hewitt v. Thomson, lb . 543. 

A party being entitled to notice of dishonour of a bill of exchange on the 
28th of April, and all the parties living in town, a witness stated that he 
put a letter containing the notice of dishonour into the post at one o’clock 
p. m. on the 28th. The post mark on the letter was the 29th. If the jury 
are satisfied that the letter was put into the post sufficiently early for the 
party in the ordinary course of the post to have received it on the 28th, it 
is sufficient, and its having been delayed in the post-office makes no 
difference. Stockcn v. Collins , 9 C. & P. 653. The post-office mark is not 
conclusive of the time when the letter was posted. S. C. 7 M. & W. 515. 

{Form of Notice, p. 227.) 

A notice of dishonour, which states that a bill of exchange “ has been 
dishonoured,” is sufficient, although it does not state that the bill has been 
presented. Stocken v. Collins , 9 C. & P. 653. 

But a notice in the following terms : “ This is to inform you that the bill 
I took of you, 15/. 2s. 6d., is not took up, and the 4 s. 6d. expense I must 
pay immediately. My son will be in London on Friday morning,” was 
held to be insufficient. Messenger v. Southey , 8 Dowl. 594. 

{Excuse for Want of Notice , p. 229.) 

A count on a banker’s check alleged that it had been drawn by the 
defendant upon a banking firm ; that it had been presented for payment, 
and had not been paid ; that the bankers had no effects of the defendant ; 
and that the defendant had sustained no damage by reason of his having 
received no notice of dishonour of the check ; held, on general demurrer, 
that the declaration disclosed a sufficient excuse for the want of notice of 
dishonour. Kemble v. Mills , 9 Dowl. 446. 

{Indorsee v. Indorser , p. 233.) 

Debt lies upon a bill of exchange by an indorsee against his immediate 
indorser. Watkins v. Wake , 9 Dowl. 242. 

{Presumptive Evidence , p. 237.) 

Plea in assumpsit against the drawer and indorser of a bill of exchange, 
denying the drawing and indorsement; an offer of compromise after action 
brought is evidence for a jury, as recognizing the handwriting, although 
that is contradicted by three witnesses, and the Court refused to inter- 
fere with the finding. Harding v. Jones, 1 Tyrw. & Gr. 135. 

( Collateral Liability, p. 239.) 

The borrower of an accommodation acceptance impliedly undertakes to 
indemnify the lender against being called upon to pay the bill at maturity. 
Reynolds v. Doyle , 2 Scott, N. S. 45. 

{Damages, p. 240.) 

In an action by bankers, on an acceptance by a customer, the latter 
pleaded to the whole declaration a set-off of a balance of less amount in 
the bankers’ hands ; held, that although the latter were entitled to the ver- 
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diet on that issue, the jury might in the damages allow the amount of such 
balance in their hands. Barnes v. Butcher, 9C.&P. 7 25. 

(Verdict, p. 241.) 

Where there are couuts on the consideration of the bill as well as on the 
bill, the plaintiff will be entitled to enter his verdict on such as apply to 
the consideration, if the subject be stated in the particulars ; and may 
recall a witness to prove such part of the consideration after he has closed 
his case. Ryder v. Ellis , 8 C. & P. 357. 

( Defence , p. 241.) 

In debt by the holder against the acceptor ; plea as to part, actio non , be- 
cause he received no consideration, but had delivered it to a third person to 
get it discounted, from whom the plaintiff detained it for his own debt and 
only advanced the part admitted, and issue joined that the defendant was 
indebted beyond that sum, which was found for the defendant ; held, that 
although such plea was bad, yet the plaintiff* having chosen to go to trial, 
he let the defendant into any defence which he might have to the action. 
FinUyson v. Mackenzie, 3 Bing. N. C. 824. 

In an action against the drawer, upon a plea that he did not make the 
note, evidence of imbecility of mind cannot be gone into. Harrison v. 
Richardson, 1 M. & Rob. 504. 

Plea to a declaration on a note payable absolutely with interest, that it 
had been substituted for a note given on an agreement for a share in a 
partnership, and that it had been thereby stipulated that the principal was 
to be paid out of the defendant’s yearly share of the profits, and that unless 
the defendant failed in his part of the agreement, the plaintiff would not 
call suddenly for the payment of the balance on the note ; the original note 
also contained a similar statement as to the mode of liquidation, and the 
jury found that the note for which the action was brought was substituted 
for and given on the same conditions ; held that, although the replication 
limited the issue to the question whether the plaintiff had given reasonable 
notice of enforcing the note, it was competent to the defendant to show 
the whole circumstances of the transaction, and of the substitution of the 
note for the original one ; but that, although the plaintiff might not be 
entitled to recover the balance of the principal due, he was entitled to a 
verdict For the interest. Baylis v. Rinyer, 7 C. & P. 691. 

In an action on a note by the payee against the maker, the defendant 
pleaded an agreement for renewal on certain discount, the plaintiff having 
taken issue thereon, although seeking to vary the written instrument, the 
Judge allowed the defendant to go into evidence in support of the plea, 
and held, that the agent of the defendant was competent to prove the 
agreement as to the original loan, and that the plaintiff was a mere trustee 
for the lender. Holt v. Miers, 0 C. & P. 191. 

Assumpsit by the indorsee against the acceptor, plea that t he plaintiff* 
had been twice bankrupt, and had not paid 15 s. in the pound under the 
second commission, and the bill vested in his assignees, was held an issu- 
able^plea and allowed. Mackay v. Wood , 7 M. & W. 420; and 7 Dowl. 
278. 

(Want of Consideration , p. 242.) 

The plaintiff having persuaded G., the defendant’s son-in-law, to become 
bail for if., on an undertaking to indemnify him against all consequences, 
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and G. having been sued on the bail-bond, the plaintiff obtained a stay of 
proceedings, on payment of debt and costs, and the defendant accepted a 
bill to enable the money to be raised by discounting ; the plaintiff having 
brought an action on the bill, to which the defendant pleaded that it 
was accepted for the plaintiff's accommodation, and the jury having found 
that issue for the defendant, it was held that it might be sustained, although 
the plaintiff might not have been liable on his verbal undertaking to 
indemnify. CreswcU v. Wood , 10 Ad. & Ell. 460. 

In assumpsit by an indorsee against the acceptor, it is competent to the 
defendant to show that the acceptance was for the accommodation of the 
plaintiff, and that all parties had put their names without consideration, and 
that it was agreed that it should be taken up when due, by the plaintiff, 
but that such agreement was collateral, and not part of the original con- 
tract. Thompson v. Cluhley , 3 C r. M. & It. 212. 

A note iti the terms, u I promise for myself and executors to pay JI. or 
her executors the sum of 100 1. one year after my death, with legal interest;” 
held, that in the absence of particular proof, the note would be presumed to 
have been given for value, and that interest was due from the date. Roffey 
v. Grcenwell , 2 P. & D. 365. 

Assumpsit by a second indorsee against the acceptor of a bill for 981., &c., 
}>leas alleging that no consideration was ever given for the acceptance, or 
any subsequent indorsement, to which the plaintiff replied that he gave 
consideration to C. y his immediate indorser, and on the trial proved that C. 
at the time of the indorsement was indebted to him to the amount of 20/., 
and proved also a debt due to him from the first indorser to the amount of 
5Z. ; held that upon the issue joined he was entitled to recover only to the 
former amount: and it seems that the rule is, that wherever the defendant 
has established want of consideration between the original parties, the 
holder is called upon to prove consideration given by himself. Simpson v. 
Clarke , 2 Cr. M. & It. 342. 

The defendant, indebted to the plaintiff and others, gave the plaintiff a 
note for the entire amount, and the plaintiff promised to pay the umount. to 
such creditors when the note was paid by the defendant, this was held to 
be a good consideration. Cole v. Cresswell, 3 P. & D. 404 ; and 11 Ad. & Ell. 
661. * 

Action against three partners on a bill, two suffered judgment by default, 
the third pleaded that the bill had been accepted by the others without his 
knowledge, for a debt which accrued before the partnership ; it appeared 
that a small part of the demand accrued after his becoming a partner, for 
partnership purposes : held, that there being a consideration for the bill pro 
tanto, the plaintiff was entitled to a verdict for that amount on the issue 
raised by the special plea. Wilson v. Bailey , 9 DowL 18. 

Plea that the note was made on certain terms, and indorsed to the plain- 
tiff without consideration ; replication that 20 1. was given for it ; the issue is 
on the defendant, and he calling no witness, the plaintiff is entitled to 
recover that sum. Edwards v. Jones , 7 C. & P. 633. 

Indorsee v. Acceptor . — Plea, that the bill was accepted for the accommo- 
dation of the drawer, and by him indorsed to A. B,, in order to raise money, 
and by him fraudulently indorsed to C. 1 and by him to the plaintiff 
without consideration ; replication de injurid, &c. ; the defendant must prove 
the want of consideration to C. I). Brown v. Philpot , 2 Mo. & R. 286 ; and 
see Mills v. Barber y l M. & W. 425 ; Jacob v. Huuyate y 1 Mo. & R. 445. 
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The declaration by a holder against the acceptor stated that the drawer 
indorsed to the plaintiff, the plea stated it to have been drawn and accepted 
by the defendant, and handed to the drawer to obtain it to be discounted, 
who indorsed in blank, and against good faith delivered it to the plaintiff 
for a purpose unknown to the defendant, of which the plaintiff had notice ; 
it was held, that the defendant was entitled to begin. Leesv. Hoffatadty 
9 C. & P. 599. 

At the time of the indorsement of a note not overdue, the indorsee had 
notice that the maker had a cross demand of greater amount on the payee, 
the indorsee cunnnt recover for advances oil the note made subsequently to 
such notice. Goodaf.lv . Hay, 4 Bowl. 76. 

Plea to a declaration by a second indorsee against the acceptor, that the 
bill was an accommodation bill given to 7?., and that the indorsement was 
made after the bill became due ; it appearing that at the time of accepting 
the bill H. and the defendant were friends, lmt subsequently quarrelled, and 
the bill was not put in suit until five yefirs after it became due, and neither 
party called 2?. ; held to amount to primd facie evidence on the part of the 
defendant to go to a jury. Bounsall v. Harrison , 1 M. &. W. 611 ; and 
1 Tyr. & Gr. 925. 

The plea in assumpsit by an indorsee against, the acceptor merely alleged 
that the payee received the bill for the purpose of paying the proceeds to the 
defendant, and had failed to do so, without averring any fraud in the trans- 
action, the holder is not called upon to prove consideration. Jacob v. Hun- 
gate , 1 M. &. Rob. 445; questioning Thomas v. Newton , 2 C. & P. 606; and 
Heath v. Sansom, 2 B. & Ad. 291. 

Where the bill was accepted upon an undertaking to give up a guarantee, 
it was held, that the latter might be given in evidence although not stairqjed. 
Haigh v. Brooks , 3 P. & D. 452 ; and 11 Ad. & Ell. 800. 

In assumpsit by an indorsee against acceptor, the defendant pleaded spe- 
cial facts, amounting to fraud, between the drawer and subsequent indorser, 
and that the plaintiff took the bill with knowledge, concluding with an 
averment that the plaintiff was not a holder for bond fide consideration ; 
replication, that he was such ; there being sufficient to warrant the finding 
of the jury for the defendant, a new trial was refused ; (dub. Parke, 13. and 
Bollaftd, B. f whether the jury might not have been misled as to the extent 
of the admission on the record, the facts stated in the plea not being denied 
by the replication); semble , a plaintiff is not to be precluded by admissions 
made merely for the purposes of pleading. Nod v. Boyd , 1 Tvrw. & Gr. 
211 ; and 4 Bowl. 415. 

Upon a plea in an action by holder against the drawer of a bill, that it 
was obtained and indorsed by fraud, and that no consideration passed from 
the prior indorsee; held, that letters of the latter, acknowledging the fraud, 
are not admissible, no evidence having been given to connect the plaintiff 
with him, or to show that the bill bad been indorsed to the plaintiff when 
overdue. Phillips v. Ode, 2 P. & D. 288 ; and 10 Ad. & Ell. 100. 

A. having been in partnership with B., on the dissolution, undertakes to 
collect and pay the partnership debts : A. and B . during the partnership 
had kept a joint account with a certain branch bank ; but after the dissolu- 
tion there was only a single account of A . kept there. A . having greatly 
overdrawn that account, obtained a promissory note for 500/. from B ., his 
former partner, which he indorsed to the bank as a security for his debt, just 
previously to a quarterly inspection of the accounts of the branch, the clerk 
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who managed the branch promising that it should not be presented. He 
however kept it, and it was found among the securities of the bank, in his 
portfolio, when he was discharged from his situation ; the directors of the 
bank may recover the amount from B, Bo&anquet v. Fprster, 9 C. & P. 
659 ; and 8M.& W. 142. 

So a party lending his cheque to the customer, and paid in under like 
circumstances, and receiving a counter cheque, is liable to the bank. 
Bosanquet v. Corser, 9 C. & P. 664 ; and 8 M. & W. 142. 

Plea to an action against the drawer of a cheque, that it was drawn and 
delivered to a third person to secure a gaming debt, and by him delivered 
to the plaintiff without consideration ; a replication that it was delivered for 
si good consideration admits the illegal drawing, and throws it on the plain- 
tiff to prove the consideration. Bingham v. Stanley, 1 G. & D. 237. 

The maker may show that there was no consideration for a promissory 
note, although he cannot by parol vary the contract on the face of the note. 
Abbot v. Hendrickes , 2 Scott, N. S. 183. 

( Illegality ; Indorsee , p. 245.) 

Where a bill for a gaming debt was in the hands of an innocent indorsee 
for valuable consideration, and before issue joined, the 5 & 6 Will. 4, c. 41, 
passed, making such bills voidable orily ; held, that the Act was prospective 
only, and that the plaintiff could not avail himself of the Act. Hitchcock 
v. Way , 2 Nev. & P. 72. 

( Satisfaction , p. 248.) 

The drawer of a bill of exchange, before it became due, agreed with the 
acceptor, that on his giving a certain mortgage security for the amount, he, 
the drawer, should deliver up to him the bill of exchange as discharged and 
fully satisfied. The acceptor accordingly executed the mortgage, and re- 
ceived back the bill, uncancelled ; it was held, that the drawer was liable 
on the bill to a party to whom the acceptor afterwards indorsed it for value, 
before it became due. 

A plea, in such action, that the hill was paid by the acceptor before it 
became due, and afterwards reissued by him without any new stamp, can 
be supported only by proof of actual payment in cash, and not by evidence 
of any arrangement between the drawer and acceptor, whereby the bill was 
treated as being satisfied. Morley v. Culverwett, 7 M. & W. 174. 

To assumpsit on a bill of exchange for 150Z. by the executors of the in- 
dorsee against the acceptors, the defendants pleaded, that, on the day when 
the bill became due, they duly paid and honoured it when presented, ac- 
cording to the tenor and effect of it and of their promise, and then paid the 
said sum, to wit, 150 1. 9 the amount made payable by the said bill. It 
appeared, that, before the bill became due, the indorsee, not having any 
banker of his own, handed the bill to a friend, in order that he might pre- 
sent it at the bank of Messrs. W. & Co., where it was made payable. This 
friend indorsed the bill, and got it discounted at the Bank of England ; but 
afterwards receiving an intimation from the party from whom he received 
it that it was not to be noted, sent the amount of the bill to the banking- 
house at which it was payable, on tlie understanding that he was to have 
the bill delivered up to him. The acceptors kept cash at that banking- 
house, and when the bill had been paid, the transaction was entered in 
their account as if the money to meet the bill had been paid by them j but 



1370 APPENDIX:— BILLS OF EXCHANGE — SATISFACTION. 

the bill was delivered up to the party who, in fact, paid in that money. 
The jury having on this issue found a verdict for the defendants, the Court 
of Common Pleas set it aside, on the ground that this payment could not, 
under the circumstances, be considered as a payment by or on the behalf of 
the acceptors, but must be taken to have been a payment for the honour of 
the indorser. Deacon v. Stodhart , 9 C. & P. 685 ; 2 Scott, N. S. 557. 

The defendants also pleaded that the acceptance .was an accommodation 
acceptance for the drawer, with the knowledge of the indorsee ; and that 
the drawer became insolvent, and the indorsee, the defendants, and two other 
creditors, agreed among themselves, as his friends, to release their several 
debts and liabilities. The plea averred that the defendants and the 
two other creditors did discharge and release their several debts, Sfc* ; and then 
went on to state that the indorsee, in consideration of the premises, and 
that certain other creditors would release, abandon, and never enforce pay- 
ment of their debts, agrepd with the defendants that he would never ask 
for, sue for, demand, or enforce payment of the said bill of exchange. There 
was then an averment that the other creditors had released their debts. 
The replication to this plea stated that the indorsee did not agree in manner 
and form as in the plea mentioned. The evidence was, that the indorsee at 
first promised to sign the account, if some more signatures were obtained to 
it ; but, after they were obtained, he refused to sign it, hut said, on one 
occasion, that he knew the bill was an accommodation bill, and be should 
not call on the defendants to pay it ; and on another, that the bill should 
not come against any of the parties, but that he himself would come in as 
the rest of the creditors. The agreement, signed by the creditors, contained 
these words: “We, the undersigned, do hereby agree to accept of a release 
from the said E. A. (the drawer) of the equity of redemption, &c. ; and we 
agree, upon the execution of such deed, to execute releases,” &c. The in- 
dorsee died, and the action on the bill was brought by his executors ; held, 
that the allegations in the plea were not sustained by the evidence. Deacon 
v. Stodhart , 9 C. & P. 685 ; 2 Scott, N. S. 557. 

The drawers of the bill kept an account with the plaintiffs as bankers, 
and indorsed the bill to them, and upon its being returned disho- 
noured, it was entered on the debit side of the account, which at the time 
was considerably against the drawers, and remained so at the commence- 
ment of the fiction ; the bankers had, on former occasions, allowed the 
drawers to overdraw their accounts, hut they were under no obligation to 
do so ; held, that such entry was no evidence in support of a plea that the 
bankers bad received that sum in satisfaction of the bill. Ryder v. Wylett , 
7 C. & P. 608. 

The holder of joint and several notes, upon one becoming due, agreed 
with one of the sureties to accept a sum in full satisfaction of the note due, 
and of the moiety for which the surety was liable on those not due, which 
was paid, and the name of the surety erased from the notes ; held, that it 
discharged also the other parties. Nicholson v. JRevell , 6 Nev. & M. 193 ; 
and 4 Ad. & Ell. 675 ; questioning ex parte Gifford , 6 Ves. jun. 805. 

( Giving Time , p. 250.) 

Assumpsit against the defendant as joint maker of a note; a plea, that the 
defendant joined in it merely as surety, of which the plaintiff had notice, 
and that although it had been due for six months, the defendant had no 
notice of its not having been paid until the commencement of the action, 
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and that the plaintiff gave time to the party without the defendant’s know- 
ledge or consent, was held ill on general demurrer, Clarke Wilson , 
3 M. & W. 208. 

(. Alteration , p. 254.) 

Plea that the bill had been altered after acceptance, the defendant has the 
right to begin, and the bill ought to be produced without notice, j Barker 
v. Malcolm, , 7 C. & P. 101. 

The bill having been altered after acceptance, the defendant may take 
advantage of it, under a plea that he did not accept the bill declared on. 
Cock v. Coxwell, 2 Cr. M. & R. 201 ; and 4 Dowl. 187. 

It is no objection to the validity of a bill that it was accepted and indorsed 
in blank, and afterwards filled up by a stranger ; and where the drawer 
signed his name only as T. W., his real name being T. W. 2?., held that it 
was not a forgery, unless it was shown that the omission of his surname was 
for the purpose of fraud. Schultz v. Astley , 2 Bing. N. C. 554 ; 7 C. & P. 
09 ; arid 2 Sc. 815. 

In assumpsit on a bill, the plaintiff fails in consequence of an alteration in 
a material part ; he may still recover under the common counts on the 
original consideration. Atkinson v. Hawdon , 2 Ad. & Ell. 628. 

The defendant gave the plaintiff a promissory note, without the words 
u or order ;” six months afterwards the plaintiff mentioned the omission to the 
defendant, who answered that the omission was his (the defendant’s) own, and 
consented that the words should he inserted, which was done accordingly. 
The bill was not restamped. The bill having been declared on as altered, 
and issue joined on a pica denying the making of the note ; it was held that, 
on the above evidence, the jury were justified in finding for the plaintiff, as 
it appeared that the alteration was made only in furtherance of the original 
intention of the parties, and to correct a mistake, in which case no new 
stamp was requisite, liyrom v. Thompson , 11 A. & E. 31. 

{Effect of in Payment, p. 264.) 

A promissory note, not payable to order, was indorsed and given for the 
price of goods supplied by the plaintiff; held, that having no security of 
which he could avail himself, he was remitted to his original Tight, and 
entitled to recover on the count on the original consideration of the debt, 
although no notice had been given to the defendant of the note being dis- 
honoured. Plimley v. Westley , 2 Bing. N. C. 249 ; and 2*Sc. 423. 

Assumpsit for goods, &c., plea, that defendant signed a hill for 20/. in 
blank as to the drawer’s name, at two months, which he accepted, in part 
as satisfaction for the debt and for the plaintiff’s accommodation for the 
residue, and which was received by the plaintiff as satisfaction for the debt, 
and which acceptance was not yet due ; replication, that it remained in the! 
plaintiff’s hands unnegotiated, and not filled up and unpaid; held, on 
demurrer, that the right of action for the goods was suspended until the 
bill became due and dishonoured, and 'the action not maintainable. Simon 
v. Lloyd, 2 Cr. M. & R. 187. 

( Competency .) 

In an action by the payee against one of three makers of a joint and 
several promissory note, another of the makers was called as a witness for 
the plaintiff, and stated on his examination on the voire dire, that the note 
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had been given by the defendant as principal, and that it was signed by 
himself and the other makers as sureties ; held, that the witness was com- 
petent. Page v. Thomas , 0 M. & W. 733. 

In assumpsit on a bill by indorsee against acceptor, and plea of payment, 
a prior indorsee was held to be a competent witness for the defendant, 
although on the voire dire he acknowledged that he received money from the 
defendant to pay the plaintiff the amount of the bill. Jteay v. Packwood , 
7 Ad. & Ell. 917. 

BILL OF LADING, p. 267. 

Assumpsit by the consignee against the owner for non-delivery of goods 
shipped ; upon plea that the plaintiff did not cause the goods to be shipped, 
the bill of lading when produced showing the shipment to have been by a 
third party (who in fact was the agent of the plaintiff), is not conclusive on 
the defendant ; he may show that no goods were actually shipped. Berkley 
v. Watling , 2 Nev. & P. 178. See further as to the effect of a bill of lading, 
Mitchell v. Ede, 3 P. & D. 513. 

BOND, p. 208. 

In debt -on a bond of indemnity given by the defendant, one of the 
bearers of the virges of the Palace Court, to the Knight Marshal, for taking 
sufficient bail from all persons arrested, and also for obeying the rules 
and orders of the Court it was held that the action was properly brought 
against the defendant in the name of the marshal for taking insufficient bail 
in a certain action, and for breach of obedience to an order requiring him to 
pay the amount of debt and costs in such action, and that the marshal 
was entitled as a trustee for the party damnified to recover the full amount 
of the debt and costs incurred. Ijimh v. Vice, 8 Dowl. 300 ; and 6 M. & 
W. 467. 

( Validity of.) 

On a bond to pay any balances due to bankers in Scotland, it was held, 
that where the drafts were in fact drawn beyond the statutory distance, or 
wrongly dated as to time or place, and made void by the 55 Geo. 3, c. 184, 
s. 13, such mode of drawing being known to the bankers, no debt arose 
upon the bond. Swan v. Bank of Scotland, 10 Bli. N. S. 627, (reversing the 
judgment beloV) ; S. C. Swan , ex parte, 1 Deac. 746 ; 2 M. & Ayr. 656. 

A bond executed by a corporation to reimburse one of its members for 
costs of defending himself and other corporate officers against certain quo 
warranto informations, is a valid debt within s. 92 of (the Municipal Corp. 
Act) 6 & 6 W. 4, c. 70. Holdsworth v. Dartmouth Corp . 3 P. & D. 308 ; 
and 11 Ad. & Ell. 490. 

Plea to debt on bond, that it was given on a corrupt agreement for arti- 
edes of apprenticeship to the plaintiff, as an apothecary and surgeon, for 
two years, but that the deed should be ante-dated, to enable the defendant 
to be admitted as an apothecary at the end of two instead of five years, 
contrary to the 55 Geo. 3, c. 19, s. 15 ; after a verdict for the defendant, the 
Court refused judgment for the plaintiff, non ohst . vered . Prole v. Wiggins , 
3 Bing. N. C. 230; and 3 Sc. 601. 

( Construction of) 

Where money was advanced by bankers in London to a partner in a 
banking firm in Ireland, and bonds executed in Dublin for the amount in 
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sums of 7. sterling, “with legal interest,” and warrants of attorney for 
entering judgments in the JST. B . in Ireland recited the sumB in the same 
terms as in the bonds; credit was given in the books of the English bank- 
ing house for the full sum, and bills accepted by them drawn by the bank- 
ing company in Ireland ; it was held, that the debt was payable in English 
currency and with English interest. Noel v. Bochfort , 10 Bli. N. S. 483 ; 
reversing the judgment below, 2 Younge & J. 330. 

( Proof of Breach , p. 268.) 

Debt on bond to the guardians of an union, on a contract for the supply 
of bread, in loaves of 4 lbs. weight, conditioned for performance of the con- 
tract, and, inter alia , that the defendant would deliver such bread in loaves, 
and of which a bill of particulars should be sent with such articles at the 
time of delivery thereof, or within one month from such delivery, provided 
that if such articles were not duly served, or should be deficient in the 
weight stated, or if delivered without such bill of particulars, that the 
board might return them, or give notice to the defendant to fetch them 
away; the defendant pleaded performance generally; and the replication 
assigned for breaches, first, a delivery of loaves deficient in weight ; secondly, 
a delivery without any bill of particulars, whereupon the plaintiffs returned 
them, and incurred great charges in obtaining a supply; it was held, that 
evidence of the loaves being brought to the house, and part handed out, 
and, on being weighed and found deficient, returned and refused to be 
taken, was a sufficient delivery to support the issue on the first breach ; 
and, secondly, that the hoard having a right to return the articles unless a 
bill were delivered with them, an issue whether it was dispensed with at 
the time was not an immaterial issue, although, semblc , it might have been, 
if found for the defendant, as there could be no dispensation by parol of an 
instrument under seal. Elliott v. Martin , 2 M. & W. 13. 

Where the condition plainly referred to a sum in the then Four per cent. 
Bank Annuities, it was held that it was satisfied by the express terms of 
5 Geo. 4, c. 11, by a transfer of so much 3 J per cent. Bank Annuities, into 
which the former stock was by that Act reduced. Sheffield v. Coventry , Earl 
of 2 Russ. & M. 317. 

A bond executed by defendant as a surety, was conditioned for the pay- 
ment of interest on 1,000 7., on the 1st March of the first year, the like at 
the end of the second year, and the principal and like sum of interest at the 
end of the third ; the first interest not being paid until the 30th March, it 
was held, that the bond was thereby forfeited, and the forfeiture was not 
waived by the acceptance of the interest ; and, on the defendant’s bank- 
ruptcy, was provable under his commission, and the debt therefore barred 
by his certificate. Skinners 9 Company v. Jones , 3 Bing. N. C. 481 ; and 
4 Sc. 271. 

{Surety.) 

Debt on bond conditioned for securing the payment of 1,400 7. on a day 
named ; plea, as to 800 7., parcel, &c., payment after the day, and, as to the 
residue, a release to the executor of a joint obligor deceased; held, as to 
the first, that the penal sum being forfeited, and the payment only as to 
part of the sum mentioned in the condition, the plea was bad; that nothing 
appearing to show the defendants to be only sureties, the release was no dis- 
charge of the surviving obligor; held also, that it was not necessary to aver 
a breach in the non-payment of the sum, if enough appeared on the decla- 
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ration to show that the money was due. Ashbee v. Pidduak , 1 Mees. & W. 
804 ; and 1 Tyr. He Gr. 1016. 

Where the respondent signed a bond as surety for a party, trustee to a 
bankrupt’s estate, for faithfully accounting, and by the practice in Scotland, 
the creditors appointed commissioners to superintend the proceedings of 
the trustee; held, in suit on the bond, that the default of the trustee in 
so accounting was not by the default, concealment, or connivance of. the 
commissioners, and that the surety was not discharged. M'Taggart v. 
Watson, 13 Bli. N. S. 618. 

(Plea of Satisfaction, p. 270.) 

The obligee had sued one of two obligors on a joint and several indem- 
nity bond, and received a sum in discharge of the debt and costs; he after- 
wards sued the other, who pleaded the acceptance of the sum so paid in 
satisfaction ; it was held, that the onus lay on the defendant to show that it 
was taken as a settlement of the entire cause of action, and the Court re- 
fused to set aside the verdict found for the plaintiff. Field v. Robins, 3 Nev. 
& P. 226. 


BOTTOMRY BOND. 

The Master, before he resorts to a bottomry bond, is bound to ascertain 
whether the supplies can be obtained on the personal credit of the owners ; 
and, where a party is bound to know a fact, he must 9how that he has 
exercised due diligence to ascertain such fact. Heatfwrn v Darling, 1 Moore, 
5. And see case of the Hcrvey, 3 Hagg. 404. 

BRIBERY, p. 271. 

(2 Geo. 2, c. 24, s. 7.) 

If A. give money to B. to induce him to vote for a candidate at an elec- 
tion for a member of parliament, and B. agrees to do so in consideration of 
the gift, A. although B. never gives the vote, is liable to the penalty of 
600 1. for corrupting B. to vote, within the st. 2 Geo. 2, c. 74, s. 7, which 
inflicts that penalty upon any person who, by himself or any person em- 
ployed by him, “ shall by any gift or reward, &c. corrupt or procure any per- 
son or persons to give his or their vote or votes, or to forbear to give his or 
their vote or votes, in any such election, &c.” And the jury may infer the 
fact of the agreement from circumstances, although B., who is a witness, does 
not state that he ever intended to vote. Henslow v. Fawcett , 3 Ad. & Ell. 51. 

Proof that the defendant effected the bribery by giving a card to the 
voter in an outer Toom, which the voter presented to another person in an 
inner room, who thereupon gave him money, satisfies the allegation in the 
declaration that the defendant gave the money within the meaning of the 
2 Geo. 2, c. 24, s. 7. Webb v. Smith, 4 Bing. N. C. 73. 

In the same case it was also held, that in an action for bribery at an elec- 
tion of a member to serve in parliament for a borough, an examined copy 
of the precept to the returning officer taken from the original «t the Crown 
Office iB sufficient evidence of the precept. 

Payment by a candidate at an election for a member of parliament of the 
expenses of taking up the freedom of his voters is illegal ; and semble, it is 
illegal for a candidate to pay the travelling expenses of a voter. Per 
Alderson, J., Bayntun v. Cattle , York Spring Ass. 1833, Mo. & R. 266. 
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In Brembridge v. Campbell , 5 C. & P. 186, Tindal, C. J., left it for the 
jury to say whether money paid to voters for travelling expenses was really 
and bond fide paid for such expenses, or to induce them to give their votes; 
the payments to each voter had been the same; this he thought was 
evidence that such payments were not limited to travelling expenses ; as$ if 
the payments were for such expenses only, it was somewhat singular that 
all the voters should be paid alike. 

By the 4 & 5 Viet. c. 57, it is enacted, “ that whenever any charge of bri- 
bery shall be brought before any Select Committee of the House of Commons, 
appointed to try and determine the merits of any return or election of n 
member or members to serve in parliament, the Committee shall receive 
evidence upon the whole matters whereon it is alleged that bribery has 
been committed ; neither shall it be necessary to prove agency, in the first 
instance, before giving evidence of those facts whereby the charge of 
bribery is to he sustained ; and the Committee, in their Report to the 
House of Commons, shall separately and distinctly report upon the fact or 
facts of bribery which shall have been proved before them, and also whether 
or not it shall have been proved that such bribery was committed with the 
knowledge and consent of any sitting member or candidate at the election.” 

(5 Sf 6 Will 4, c. 76, 5. 54.) 

An employment is a reward within the latter as well as the former branch 
of the 54th section of the Municipal Corporation Act (5 & 6 Will. 4, c. 70), 
which enacts, “ that if any person, who shall have or claim to have a right 
to vote in the election of rnpyor, &c., shall ask or take any money or other 
reward, by way of gift, loan, or other device, or agree or contract for any 
money, gift, office, employment , or other reward whatsoever, to give or 
forbear to give his vote in any such election ; or if any person, by himself 
or any person employed by him, shall, by any gift or reward, or by any 
promise, agreement, or security for any gift or reward , corrupt or procure, 
&c., any person to give or forbear to give his vote, &c., such person shall 
for every such offence forfeit the sum of 50 &e.” Whether the employ- 

ment in the particular case was given by way of corrupt bargain is a 
question for the jury. The Court, however, will assume that such was the 
case, if a corrupt agreement be sufficiently alleged in the declaration. 
Harding v. Stokes , 1 M. & W. 354. 

The declaration alleging that an election took place under the Act, and 
that the defendant not regarding, &c., corruptly promised, &c., sufficiently 
shows the offence to have,been committed after the Act. 11k 

BRIDGE. 

A company liable to repair a bridge may be indicted, but as they cannot 
appear in person, but by attorney only, the proper course is to remove the 
judgment into the Court of Queen's Bench, and if they do not appear by 
attorney, to proceed by distress ad infinitum . R. v. Birmingham and Glou- 
cester Railway Company, 9 C. & P. 409. 

A prescriptive liability to the repair of a public bridge, in the absence of 
any evidence to the contrary, and by itself, includes a liability to repair the 
highways at the ends of it within the distance of 300 feet. R. v. Lincoln 
Mayor, frc., 3 N, & P. 273. 

By their act of incorporation (41 Geo. 3, c. 31), the proprietors of the 
Surrey Canal were required to erect and maintain bridges over the canal 
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where it intersected any public highway, bridle-way, or footpath, and also 
for the use of the owners ancf occupiers of lands, &c., adjoining to the canal. 
In 1804, the company erected a swivel bridge, of sufficient dimensions to 
allow a carriage to traverse it, across the canal, at a spot where there had 
formerly been a public way, which at the most was only a bridle-way. This 
bridge was originally intended for the exclusive accommodation, as a car- 
riage-way, of the tenants of an estate adjoining, called the Bolls estate. 
The neighbourhood having become extremely populous, and a district 
church having been built near the bridge, the public, from 1822 to 1832, 
freely and without interruption used it as a carriage-way. In 1832, the 
company for the first time imposed a toll upon all carriages traversing the 
bridge, with the exception of those belonging to the tenants of the Rolfs 
estate; and, in 1834, they removed the old swivel bridge, and erected a 
convenient stone bridge in the. place of it. In an action of trespass against 
the defendant for passing over the bridge without paying toll, the Judge 
told the jury, that, supposing the bridge in question to have been originally 
erected for the exclusive accommodation of the tenants of the Bolls estate, 
still, if, in consequence of the acts of the company, an idea grew up in the 
minds of the public that the company had dedicated the way to the public 
use, they might find such dedication ; held that this was not a misdirec- 
tion, and that the evidence warranted the jury in finding a dedication. 
Grand Surrey Canal Company v. Hall , 1 Scott, N. S. 264. 


BURGLARY, p. 276. 

(Breaking, p. 276.) 

The raisilfg a window shut down, but at the time not fastened with the 
hasp, which it usually was, held a sufficient breaking. B. v Hyams 
7 C. & P. 441. ' 

The removal of part of a pane of glass, which, though entirely cut above a 
month, had remained in its place, was a sufficient, breaking. B. v Bird 
9C. &P.44. 

(Property.) 

Where the prosecutor was put into the premises to take care of them 
by a party who was builder to a public company, to whom the premises 
belonged, held that it was not rightly laid as the dwelling-house of the pro- 
secutor. B. v. Bawlins, 7 C. & P. 150. 1 

Where the prosecutor conducted a business for his brother-in-law and 
exercised a power of disposing of any part of the stock for his benefit, but 
had no share in the profits or salary, held, that "as a bailee, the articles 
might be laid as his property. B. v. Bird, 9 C. & P. 44. 

Indictment for breaking the house of A., and stealing therein the goods 
belonging to a party convicted of felony still undergoing his sentence, his 
wife continuing in possession of them; there was also a count laying the 
goods to be the property of the Queen ; held that the first count could not 
be sustained, but that the latter was good, although no office found. R. v. 
Whitehead , 9 C. & P. 429. 


(Burglary and Striking .) 

t , An . indictment, under 7 Will. 4, & 1 Viet. c. 88, s. 2, must allege both 
tfte burglary and striking, and the proof must correspond therewith- 
where the party struck was misnamed, held that the prisoner could onlv be’ 
guilty of burglary. R. y. Parfitt, 8 C. & P. 288. * 
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{Autrefoits Acquit:) 

Where a prisoner had been acquitted of the charge of murder, and after- 
wards indicted for the burglary committed at the time of the murder, held, 
that if the burglary were laid with violence, the former acquittal would 
have been an answer to the violence. P . v. Gould , 9 C. & P. 804. 

BURIAL FEES. 

See Spry v. Emperor, 6 M. & W. 039. 


CARRIER, p. 282. 

In a declaration against a common carrier for refusing to carry goods, it is 
not necessary to aver a tender of money for the carriage; it is sufficient to 
allege a readiness and willingness and offer to pay. Pickford v. The Grand 
Junction Pailway Company , 9 Dowl. 760. 

( Privity of Contract , p. 284.) 

Though, generally speaking, where there is a delivery to a carrier to de- 
liver to a consignee, the latter is the proper person to bring the action 
against the carrier, yet if the consignor make a special contract with the 
carrier, such contract supersedes the necessity of showing the ownership in 
the goods, and the consignor may maintain the action though the goods may 
be the property of the consignee. 

The question whether the goods were delivered to the carrier at the risk 
of the consignor or consignee, is a question for the jury. The delivery of 
the goods to a carrier by a consignor does not necessarily vest the property 
in them in the consignee. Dunlop and others v. Lambert and others , 6 Cl. & 
Finn. 600. 

Goods were forwarded from A. to B, to the care of the defendant, and on 
arrival at B. notice was given to the defendant, and he signed the carrier’s 
book, acknowledging the delivery to him, and he caused them to be 
entered in the clearance and manifest of a steam-vessel proceeding to M. f 
the plaintiff's residence, but who never sent for the goods until six days 
after arrival, when they were not to be found, and it was shown that it was 
the course of dealing between the carrier and defendant that goods for him 
were left until sent for; held, that there was evidence for the jury of a 
delivery to and acceptance by him, in an action on the case for negligence. 
Quiggin v. Duff, 1 M. & W. 174. 

( Difence , p. 287.^ 

An objection under the 11 Geo. 4, and 1 Will. 4, c. 68, that the value was 
not declared at the time of booking, must now be specially pleaded. Syms 
v. Chaplin , 1 N.&P. 129. 

Case against carriers for the loss of a parcel ; to the plea of no notice, 
pursuant to 11 Geo. 4, and 1 Will. 4, c. 68, the plaintiff replied that the 
loss was occasioned by the felonious act of the defendant’s porter, on which 
issue was joined ; the evidence showing only circumstances of suspicion 
against the porter, he was not called by the defendant, and the jury having 
found for. the plaintiff, the Court refused a new trial. Boyce v* Chapman, 
2 Bing. N. C. 222; 2 Sc. 365. 
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CASE, p. 296. 

Where the declaration alleged a retainer of and undertaking by the de- 
fendant to print a work, and to proceed therein with diligence and dispatch, 
and that large quantities of paper had been delivered to him for that 
purpose, but that lie had negligently conducted himself, and wrongfully 
pawned the paper, whereby, &c., averring loss, &c. ; it was held to be pro- 
perly framed in tort . Smith v. White, 6 Bing. N. C. 218 ; 8 Dowl. 265. 

( Variance , .) 

In an action on the case by the plaintiff, an infant, for damages by un- 
skilful treatment as a surgeon, the defendant pleaded that the plaintiff did 
not employ him ; held, that being an action ex delicto , and the declaration 
framed as on a breach of duty, which the defendant had undertaken, it was 
immaterial by whom he was employed. Gladwell v. Steggall, 5 Bing. N. C. 
738 ; and 8 Sc. 60. 

CERTIFICATE. 

The Court will presume that the Speaker, giving a certificate pursuant 
to the stat. 9 Geo. 4, c. 22, s. 63, has availed himself of the proper sources 
of information to enable him to grant the certificate, without liis stating on 
the face of it what those sources are. Stockdale v. Hansard , 8 Dowl. 669. 

It is in the election of the party entitled to his costs under the Speaker’s 
certificate to demand and bring his action against any one of the persons 
made liable by the certificate; and the power of the Speaker, being created 
not for the purpose of imposing, but of ascertaining, the amount of the 
costs by taxation of certain officers, is to receive a favourable construction, 
and a fair intendment is to be made in support of his jurisdiction : the cer- 
tificate is conclusive as to the amount of costs specified ill it. Fector v. 
Beacon , 5 Bing. N. C. 302 ; and 7 Dowl. 285. 


CHARACTER, p. 303. 

(Witness.) 

In ejectment by the heir against the devisee, the attorney who drew the 
will being called as a witness, his character was sought to be impeached on 
cross-examination ; held that evidence to prove his good character was not 
receivable. Doe v. Harris , 7 C. & P. 330, 


CHARTER-PARTY. 


See as to pleas and evidence, in action on, Benson v. Blunt , 1 G. & D. 

449. 


CHURCHWARDENS, p. 309. 


Parish land remains vested in the churchwardens and overseers, although 
the parish be part of an union, notwithstanding the 4 & 5 Will. 4, c. 76, 
8- 23, and 5 & 6 Will. 4, c. 69, s. 3. Doe v. Webster , 4 P. & D. 270. 

Where lands had been leased prior to the 39 Geo. 3, c. 12, s. 17, by the 
churchwardens, and rent had been paid since the statute to the succeeding 
officers, it was held to be primd facie evidence that the lands were parish 
.property., and the lease passing no legal interest, the churchwardens were 
entitled to treat the lessees as yearly tenants; held also, that a parishioner 
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was a Competent witness in the absence of any evidence to show that the 
parish funds could be affected by the result of the action. Doe d. Hobbs v. 
Cockett, 4 Ad. & Ell. 478; and 6 Nev. & M. 179. And Doe d. Higgs v. 
Terry, 5 N. &M. 556. 

Churchwardens and overseers taking a distress for poor’s rates, are within 
the protection of the statute 24 Geo. 2, c. 44, s. 6. B. N. P. 24. Harper v. 
Carr , 7 T. R.271. See further, tit. Justices. 

In an action against overseers for an excessive distress under a poor’s 
rate, no demand iB necessary. Sturch v. Clarke , 4 B. & Ad. 118. 

The closing the vestry doors at an election of churchwardens, under 
59 Geo. 3, c. 69, so as to exclude voters, would be illegal ; yet where in fact 
no voter was excluded from voting, a mandamus for a fresh election was 
refused. R. v. St. Mary , Lambeth , Rector , $rc., 3 Nev. & P. 416. 

The archdeacon cannot refuse to swear in a churchwarden when he 
applies for that purpose, on the ground of its being customary only to 
swear in at the first visitation after election ; and where two parties apply, 
each having a colourable title, both sets must be sworn in. R. v. Middlesex 
Archdeacon, fyc., 5 N. & M. 494 ; S. C. 3 Ad. & Ell. 615. 

COIN, p. 309. 

The giving a counterfeit piece of money in charity, nothing being 
received in exchange, is not an uttering within the statute, no intention to 
defraud any one appearing. R . v. Rage , 8 C .Sc P. 122. 

Where two are jointly charged with uttering, one only being present at 
the time of uttering, the question for the jury is whether the one was so 
near to the other as to help him to get rid of the counterfeit coin. R. v. 
Jones , 9 C. & P. 761. 

Where husband and wife were jointly indicted for a misdemeanor in 
uttering counterfeit money, it was held that she was entitled to acquittal, 
as it appeared that she uttered the money in the presence of her husband ; 
and semb. there is no distinction, as to coercion, between felonies and mis- 
demeanors committed by her in his presence. R. v. Price Sf Ux ., 8 C. & P. 
19. But see R. v. Conolly , MS. Durham Sp. Ass. 1829, cited 8 C. & P. 21, 
note (b) ; and R. v. Cruse , ib., p. 541, et seq . 

The personal possession of counterfeit money by one of two prisoners is 
a possession by the other, if the former has the money with the knowledge 
of the latter, for the common purpose of uttering. R . v. Rogers, 2 Lewin's 
C. C. 119. 

The fact of five counterfeit shillings having been found in the possession 
of the prisoner five days after he had uttered another, is evidence to show 
a guilty knowledge. R. v. Harrison , 2 Lewin’s C. C. 118. 

On an indictment upon 2 Will. 4, c. 34, s. 10, for having moulds in his 
possession, the jury must believe that the moulds had, at the time of the 
prisoner’s possession, the entire of the obverse or reverse part of the coin 
impressed, and not merely a part. R. v. Foster , 7 C. & P. 494. 

On an indictment for separate utterings, an entire judgment of two years’ 
imprisonment under 2 Will. 4, c. 34, s. 7, was held to be bad ; it should have 
been of consecutive judgments of one year’s imprisonment on each count, 
■ft. v. Robinson, 1 Ey. & M. 413. 

An indictment, alleging the uttering to E . H., knowing , &c., is sufficient, 
as it must be taken to refer to the prisoner, and not to E . H . ; an averment 
that the prisoner, with one T. P. before, &c. was in due form, &c. con- 
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victed, &c. ; the record of conviction, showing that T. P. was acquitted, is 
sufficient, the allegation in the indictment not necessarily importing that 
T. P. had been convicted. R . v. Page , 9 C. & P. 750. 

COMMON, p. 314. 

(Right of.) 

A party cannot support a claim of common pur cause de vicinage , over 
open downs adjoining his own common, which are the exclusive property 
of the owner, although there is no boundary fence separating the lands. 
Heath v. Elliott, 4 Bing. N. C. 388. 

Case for disturbing plaintiff’s right of common, plea ; justifying as for 
defendant’s own commonable cattle ; replication, that all were not the 
defendant’s cattle, levant and couchant , &c. ; the action being in substance 
for surcharging , it ought to have been newly assigned, and the Judge pro- 
perly rejected evidence respecting it. Bowen v. Jenkins , 2 N. & P. 87. 

Where the defendant claimed as appurtenant to his farm the exclusive 
right of pasturage for sheep and lambs over a certain common ; held that 
his grant as alleged, being limited to those cattle, it would not entitle him 
to depasture the sheep of others there cc on tack,” as being injurious to the 
lord’s right as to what was not granted ; and although evidence of the com- 
moner having so depastured on tack was admissible, it was not evidence 
in derogation of the lord’s right, as it tended to show a usurpation only. 
Jones v. Richards , 1 Nev. &, P. 747 ; and 5 Ad. & Ell. 529. 

A plea of enjoyment of common right for 30 years before the commence- 
ment of the suit, is sufficient, although not alleged next before, &c ; the 
2 & 3 Will. 4, c. 71, s. 4, being nothing more than an exposition of the proof 
requisite to support the right. Jones v. Price, 3 Bing. N. S. 52 ; and 3 Sc. 
370. 

( Levant and Couchant, p. 315, (£).) 

So many as the winter eatage and summer produce are capable of main- 
taining. Whitelocke v. Hutchinson , 2 Mo. & R. 205. 

In ease for a disturbance of right of common, the declaration alleged that 
the mayor, aldermen, and burgesses of the town and borough of Stamford, 
had the right in question for every resident freeman paying scot and 
lot. It appeared in evidence that the right relied upon was an ancient 
right. By 2 & 3 Will. 4, c. 64, and 5 & 6 Will. 4, c. 76, part of an additional 
parish is thrown within the borough of Stamford. It was held that the 
declaration was not supported, as the right claimed was larger than that 
proved. Bcadsworth v. Torkington, 1 G. St D. 482. 

CONFIDENTIAL COMMUNICATIONS, p. 320. 

In an action against the sheriff for an escape on a ca. sa and for the 
purpose of letting in secondary evidence, the attorney for the defendant 
nmy* be asked by the plaintiff’s counsel whether he has possession of the 
warrant on which the arrest took place, although he received it from his 
client in reference to communications concerning the cause. Coates v. 
Birch, MS. Q. B. Mich. 1841. See Bevan v. Waters , M. & M. 235. Robson 
v. Kemp , 5 Esp. C. 63. 

Where the same attorney acted for the prisoner (the mortgagor), and also 
for the mortgagee, and received from the prisoner, as part of his title deeds, 
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a forged will ; it was held not to be a privileged communication, and that 
the attorney was bound to produce the will on the trial of an indictment 
for the forgery. R. v. Avery, 8 C. & P. 596 ; denying the case of JR. v. 
Smith, 1 Phillipps’s Ev. 182. 

In trover, by assignees, to recover a lease, alleged to have been brought 
to the witness, an attorney, for the purpose of raising money ; held, that 
the employment being so connected with the character of an attorney as to 
raise a presumption that it formed the ground of the communication, it was 
privileged. Turquand v. Knight , 2 Mees. Sc W. 98 ; and see Greenough v. 
Gaskell, 1 Myl. Sc K. 98; and ex parte Aitken, 4 B.& Aid. 49. 

An attorney is not privileged from disclosing, as a witness, a statement 
made by his client relative to the subject-matter of a suit, if 9ueh statement 
was not necessary for the purpose of the proceeding on which the attorney 
was employed ; where the agent of the plaintiff, an attorney, was called and 
asked, whether the plaintiff did not at the time say he was employed in 
the business by another, it was held not to be a privileged communication. 
Gillard v. Bates, 6 M. & W. 547 ; S. C. 8 Dowl. 774. 

The communications of a client with his solicitor through an unprofes- 
sional agent are privileged, but not if they are mixed up with matters not 
of a confidential nature ; but a case submitted to the opinion of counsel in 
a foreign country, and his opinion thereon, were held privileged. Bunbury 
v. Bunbury , 2 Beav. 173. 

Where the statement is wholly collateral to the subject on which the 
attorney was employed, it is not a privileged communication. Gillard v. 
Bates , 8 Dowl. 774. 

Where a deceased party, the grantee of an annuity, anticipating that the 
validity of it might be questioned, through his solicitor submitted a case to 
counsel, and the papers afterwards came into the possession of his son, the 
defendant and assignee of the annuity, they were held not to be privileged 
communications, nor were letters, &c., written by the defendant to his father’s 
former solicitor, acting as his agent, and friend, and not as his solicitor ; the 
privilege of the client, as to discovery, is not co-extensive with that of his 
solicitor. Greenlaw v. King , 1 Beav. 137. 

Where the prisoner requested a party to ask 6?., or any other attorney, as 
to there being any difference in the punishment whether the forgery was 
of a real or fictitious person, it was held not to be a privileged communica- 
tion. JR. v. Brewer , 6 C. & P. 363. 

Where the party's solicitor became a trustee under a deed for the benefit 
of the client's creditors, it was held that communications subsequent thereto 
were privileged. Pritchard v. Foulkes , 1 Coop. 14. 

On a bill by the A . Insurance Company, against the directors, actuary, 
and solicitor of the JE. Insurance Company, to have a policy on the life of 
C. cancelled, the solicitor having been present when an agent of the E. 
Company communicated an unfavourable medical report upon the life; 
the communication was held not to be privileged, and being made, the 
defendants were not protected from discovery. Desborough v. Bowlins, 
3 Myl. & Cr. 515. 

CONSPIRACY, p. 324. 

A . and others were indicted for feloniously demolishing the house of B . 
It was proved that A . and a mob of persons assembled at JET. ; A. there 
addressed the mob in violent language, and led them in a direction towards 
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a police-office about a mile from JBT., some of the mob from time to time 
leaving and others joining. At the police-office the mob broke the windows, 
and then went and attacked the house of B ., and set it on fire, A. not 
being present at the attack on the house or at the fire ; it was held, that on 
thi9 state of facts A. ought not to be convicted of the demolition, as it did 
not sufficiently appear what the original design of the mob at H, was, nor 
whether any of the mob who were at H. were the persons who demolished 
B : 8 house. R. y. Howell , 9 C. & P. 437. 

A. was charged with having conspired with W. J. and others unknown, 
to raise insurrection and obstruct the laws. It was proved that A. and 
W. J '. were members of a Chartist lodge, and that A. and W. J. were at the 
house of the latter, on a certain day, on the evening of which A. directed 
people assembled at the house of W. J. to go to the race-course at P., 
whither W. J . and other persons had gone: held, that on the trial of A . 
evidence was receivable that W. J . had, at an earlier part of the same day, 
directed other persons to go to the race-course ; and it being proved that 
W. J. and an armed party of the persons assembled went from the race- 
course to the New Inn, it was held that evidence might be given of what 
J* W. said at the New Inn, it being all one transaction. R. v. Shellard , 
9 C. & P. 277. 

On an indictment for a conspiracy to resist the payment of church rates, 
held, that a witness might be asked, on cross-examination, as to any appeals 
having been made against the rates, but not as to what the trustees had 
done in reference thereto, their proceedings being required by the local 
Act to be entered , and allowed to be read in evidence in all cases ; 2dly, 
that acts of distinct individuals may be first proved, and then it may be 
shown that those acts prove a conspiracy between them ; 3dly, that there is 
no distinction between civil and criminal cases, as to the examination in 
chief of a witness by leading questions ; in both cases it is in the discretion 
of the Judge how far he will allow it to assume the form of a cross- 
examination : upon a charge of conspiracy, the jury must be satisfied that 
the acts were done with common concert and design between the parties, 
but for that purpose it is not necessary to show that they came together 
to concert them ; and it is sufficient, if by their acts they pursue the same 
object by the same means, though each may perform separate parts of an 
act. JR. V* Murphy , 8 C. & P. 297. 

A conspiracy may be proved by antecedent acts of parties, and that the 
party charged adopted those acts. R. v. Frost , 9 C. & P. 150. 

On an indictment for conspiring to excite seditious meetings, and for the 
purpose of exciting alarm amongst the Queen’s subjects; it was held, that 
the evidence of a constable of complaints being made to him by persons of 
their alarm, was receivable, without calling those persons. R. v. Vincent 
Frost , and Edwards , 9 C. & P. 275. * 

Where an indictment charged a conspiring to defraud divers of Her 
Majesty’s liege subjects, who should deal, &c. with the ’defendants ; and in 
a second count, alleged an overt act by a fraudulent bill of sale, with intent 
to defraud existing creditors; held, that it was no objection that particular 
liege subjects were not mentioned, but that the omission, in the first count 
to state the means by which the fraud was to be effected, and in the second 
count how the deed alleged was fraudulent, were fatal objections, and 
fjf* was rev erscd on error. Peck v. Regina, 1P.&D. 508 ; and 9 Ad. 
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. CONSTABLE. 

As to the appointment of a high constable, see JR. v. Watkinson, 2 P. & D. 
625. As to county and district constables, see 3 & 4 Viet. c. 88. 

Where a party occupied a warehouse for which he was rated, and slept 
in a lodging four or live nights in the week within the constablewick for 
which he was appointed at the court leet ; held, that he was liable to serve 
as a resiant, although he might also he liable to be chosen in another con- 
stablewick; but held also, that when no higher fine than 100/. had ever 
been imposed for not serving, the imposition of a fine of 300/. was exces- 
sive, and bad. JR. v. JMoseley, , 6 Nev. & M. 261 ; and 3 Ad. & Ell. 488. 

Where a special constable had been appointed, under 1 & 2 W. 4, c. 41, 
for an indefinite time, it was held that his authority continued until specially 
determined or suspended, under s. 9, with all the powers of an ordinary 
constable. JR. v. Porter, 9 C. & P. 778. 

CONSTRUCTION. See St at. 

As to the construction of agreements, see Atwood v. Taylor y 1 Scott,. 
N. S. 611. * 

Of a charter party. Crozier v. Smith, 1 Scott, N. S. 338* 

CONTRIBUTION.. 

( Tort-feasors .) 

Where a custom was found for ships engaged in the timber trade to carry 
timber on deck, it was held, that such having been thrown overboard for 
the preservation of the ship and cargo, the owner was entitled to contri- 
bution against the shipowner. Gould v. Oliver, 4 Bing. N. C. 134. 

The rule, that there is no contribution amongst tort-feasors, does not, it 
seems, apply when they are so by mere inference of law, but is confined to 
eases where they must be presumed to be cognizant of the wrongful act. 
Pearson v. Shelton, 1 M. & W. 504 ; and 1 Tyr. & Gr. 848. And see Adam- 
son v. Jarvis, 4 Bing. 66 ; and Woolley v. Bate, 2 C. & P. 417. 

CONVICTION, FORMER. 

In an indictment for an offence punishable with, transportation for life, 
a former conviction ought not to be charged. GUdstonc’s Case, 2 Lew. Cr. 
Cases, 190. 

A previous conviction of the prisoner is not to be inquired into until 
after a conviction of the felony charged, by 6 & 7 W. 4, c. 112. 

Where the prisoner’s counsel attempts to elicit, on cross-examination^ 
evidence as to character, evidence of a previous conviction may be given 
in the first instance, JR. v. Gadbum, 8 C. & P. 676. 

{Identity.) 

In order to prove the identity of a prisoner who is named in a certificate 
of a previous conviction, it is not necessary to call a witness who was pre- 
sent at the trial to which the certificate relates ; it is sufficient to prove that 
the prisoner is the person who underwent the sentence mentioned in the* 
certificate. JR. v. Crofts, 9C.&F. 219. 
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COPYHOLD, p. 332. 

Copyhold passes by the devise of an heir, although he had not been ad- 
mitted nor surrendered to the use of his will ; extending 66 Geo. 8, c. 192. 
Foe v. Wilson, 5 Ad. & Ell. 321 . 

Where a person filling the office of clerk of the castle of F., stated it to 
be usual for him, as well as the steward, to take surrenders ; it was held to 
be a valid custom, and evidence of its existence for a jury. Foe v. Mellersk , 
5 Ad. & Ell. 541 ; and 1 Nev. & P. 30. 

An immemorial custom in a manor to surrender lands in trust, is valid. 
Snook v. Southwood , 6 Ad. & Ell. 239. See further as to custom, Bush v. 
Locke , 9 Bli. N. S. 1. 

Where the record book of a manor of an admittance to a copyhold recited 
the surrender to the uses of the will, but the surrender could not be found, 
the originals being kept loose and irregularly, and there was no record of 
the surrender on the rolls ; held that it was admissible evidence of such 
surrender. R. v. Thurcross , 1 Ad. & Ell. 120 ; and 3 N. & M.284. 

The court rolls containing an entry of a presentment by the homage of a 
surrender out of court, and of the admittance of the surrenderee, are evi- 
dence of title against the surrenderor. Foe v. Ollcy, 4 P. & D. 275. 

Where an issue was directed to try whether by the custom the youngest 
sister of the deceased, or the youngest son of the settlor’s youngest nephew, 
was the customary heir, and the jury, by finding for the defendant, had 
negatived the plaintiff’s title as customary heir, and the effect of the verdict 
was to establish, within an extensive district, a rule of inheritance of which 
there was no distinct precedent in evidence ; the Court, unwilling to bind 
the rights by a single trial, and where the Judge had stated the issue to be 
between a common-law heir and a customary heir, and that the former 
must prevail unless the custom was established by positive evidence, a 
second trial was allowed. Locke v. Colman, 2 Myl. & Cr. 42. 

Lands held by copy of court roll according to the custom of the manor 
are to be deemed copyhold within the 55 Geo. 3, c. 192, although not held 
at the will of the lord ; and although it was specially found that previous 
to the Act there did not appear on the court roll any entry of surrender to 
the uses of the will of the party making surrender, held that the lands 
were nevertheless within the statute ; held also, that a general devise of all 
the rest and residue of his estate whatsoever and wheresoever, and of what 
nature or kind soever, was sufficient to pass copyhold estate. Foe d. Ed- 
mund v. Llewellyn , 2 Cr. M. & It. 503. 

CORPORATION, p. 338. 

The Crown may delegate to an individual the power of appointing the 
first members of a corporation, or at all events appoint a person to ascertain 
the individuals who compose the class to which the charter is granted. 
Rutter v. Chapman, 8 M. & W. 1. In the Exchequer Chamber, Lord Den- 
man, C. J., and Williams, J., dissent. 

The Municipal Reform Act does not, it sefems, create a new corporation. 
{Per Patteson, J .) Ludlow Corporation v. 7)jlcr, 7 G. & P. 537. 

The insertion of a place in the Municipal Reform Act is primd facie evi- 
dence of a municipal corporation there ; but where it appeared by affidavits 
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that there never had been an incorporation, but that the borougb-liolders 
were grantees of certain freehold burgages for purposes of trade, the Court 
refused a mandamus to compel the delivery of the documents and surrender 
of the property. R . v. Greene , 1 N. & P.631. 

(. Actions by, p. 338.) 

Assumpsit is maintainable by a corporation on an executory contract for 
the supply of gas, the object for which the company was incorporated, and 
although made by parol : the Court is bound to take notice that the plain- 
tiffs were a corporation, having been so created by statute, and the action 
brought in that character. Church v. Imperial Gas Company, 3 N. & P. 
35 S. C. 6 Ad. & Ell. 846 ; overruling the distinction in East London Water- 
works Company v. Bailey , 4 Bing. 283. 

In a suit to which a corporation were parties, and a corporator who had 
been. disfranchised before the trial was tendered as a witness, the charter 
requiring all corporate acts to be executed at a meeting whereat the two 
bailiffs and twelve assistants should be present ; held, that a resignation at 
a meeting where a less number were present was not a valid resignation, 
and that he was not therefore a competent witness, and that a release by 
him to the body of which he still constituted a part did not render him 
competent ; held also, that the 2 & 3 Will. 4, c. 42, did not apply to such a 
case. Godmanchester Bailiffs , £fc. v. Phillips , 6 Nev. & M. 211 ; and 4 Ad. 
& Ell. 550. 

In an action brought by the new corporation, it appeared that the 
defendant had presented a petition to the Vice-Chancellor to allow the pro- 
duction of these books on the present trial, which petition was opposed by 
the present plaintiffs, and dismissed with costs ; it was held, that under 
these circumstances the defendant was entitled to give parol evidence of the 
contents of the books. Corporation of Ludlow v. Charlton , 9 C. & P. 242. 

An old corporation, before the Municipal Reform Act, were trustees of a 
charity, and a tenant of the charity had paid rent to the secretary to the 
old corporation up to Lady-day 1836 ; held, that this was a good payment, 
and might be taken advantage of in an action brought by the new corpora- 
tion for the rent. Corporation of Ludlow v. Charlton, 9 C. & P. 242. 

{Actions, 6fc. against , p. 339.) 

A corporation aggregate, or a railway company, is liable to be indicted 
for breaches of duty, such as the non-repair of bridges, which it is 
their duty to repair. If they are indicted in Q. B., they can appear by 
attorney, but if they are indicted at the assizes, semble, that they cannot 
appear there by attorney, but should apply for a writ of certiorari , and 
appear by attorney in Q. B. ; and if they do not, there may be a distress, 
ad infinitum , against them. R. v. The Birmingham and Gloucester Railway 
0>.,9C.&P. 469. 

The notice of appeal against a rate under the Municipal Corporation Act 
must state a grievance, or facts from which it must necessarily be inferred. 
R. v. Poole Recorder, tyc., 1 N. St P. 756. 

A mere entry of a resolution by a corporation in council, that a mortgage 
of corporate property should be executed, as a security for money before 
advanced by the corporation, is not a contract binding on the corporation, 
not being under their seal ; and there being no consideration for the further 



APPENDIX COPORATION. 


security given, no equity can be raised to compel an execution of the mort- 
gage* Wilmot v. Coventry Corporation, 1 Younge, 518; Henley v. Lyme 
Regis Mayor , $*<?., affirmed in D, P,, 2 Cl. & Fi. 831* 

A municipal corporation cannot enter into a contract to pay a sum of 
money out of the corporate funds for the making of improvements within 
the borough, except under the common seal. Mayor , of Ludlow v. 

Charlton , 0 M. & W. 815. 

(Books of, $c.) 

Primd facie, it must be presumed that the books of a corporation, which 
existed before the Municipal Reform Act, are in the possession of the new 
corporation which succeeded them under that Act ; but if it be shown that 
the old corporation, before their dissolution, deposited them with a banker, 
and that from his hands they passed into the Master’s office of the Court of 
Chancery, this rebuts the presumption. Corporation of Ludlow v. Charlton, 
9 C. & P. 242. 

It being strictly necessary, under 5 & 6 Will. 4, c. 76, s. 09, that the 
minutes of proceedings by the council should be signed by the chairman at 
the time of the meeting, and not afterwards, the Court refused a mandamus 
commanding the mayor and town-clerk to enter a resolution passed at a 
meeting, in the minute book. J Reg. v. Evesham Mayor, &fc., 8 N* & P. 
351. 

(Rate.) 

The provision of the Municipal Corporation Act for raising rates, being 
prospective only, it was held, that without reference to the general rule a 
rate made retrospectively for the payment of expenses which had been in- 
curred, could not be supported. Woods v. Reed, 2 M. & W. 777. 

(Election.) 

Where votes were given for a candidate rendered ineligible, but of whose 
disqualification no express notice was given to the voters ; it was held, that 
a party having a minority of votes, was not duly elected, and having 
accepted the office, a quo warranto was directed to issue. R . v. Hiorns, 
3 N. & P. 149. 

Where the declaration for penalties under 5 & 6 Will. 4, c. 76, (Municipal 
Corporation Act) charged the offence as a corrupting the voter, and the evi- 
dence established only an offering to corrupt ; held, that it was for the jury 
to say whether it was an offer accepted or not, as in the former case the 
offence would have been committed, but that if not, and the voter had not 
made up his mind, then the offence would be a mere offer to corrupt within 
sect. 3 of the Act. Harding v. Stokes, 9 M. & W. 283. 

(Costs.) 

Parties having duties cast upon them in the administration of a fund, are 
entitled to reimburse themselves out of such fund the expenses incurred in 
performing those duties. Attorney-general v. Mayor , £c. of Norwich, 2 M. 
&|Cr. 400. 


CORRESPONDENCE. 

Where letters in correspondence between the plaintiff and the defendant 
•were offered, it was held, that the latter might read his answer to the plain- 
tiff’s last letter, dated the day previous. Roe v. Day, 7 C. & P. 705. 
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COSTS. 

The rule of Hil. T., 4 W. 4, as to the expenses of witnesses producing 
documents, does not apply to a party who produces antient records from 
the Chapter House, Westminster, and who is required not merely to take 
care of, but to translate and explain them. Bastard v. Smith , 2 P. & D. 453. 

COVENANT, p. 342. 

345 (o), Note, that the case of Morgan v. Slaughter , 1 Esp. c. 8, was over- 
ruled in Church v. Brown , 15 Ves. 258 ; and see further, Henderson v. Hay , 
3 Bro. Ch. C. 632. Folkingham v. Croft, 3 Anst. 700. 

As to construction of, see Pontet v. Bsingstohe Canal Co ., 3 Bing. N. C. 
433; Lloyd v. Lloyd , 2 M. & Cr. 192. — Independent, when in marriage 
contracts, see Lloyd v. Lloyd, 2 M. & Cr. 192. See further as to Independ. 
Covenants, Stavers v. Curling , 3 Bing. N. C. 355 ; Ritchie v. Atkinson, 10 
East, 295. 

Upon a lease of premises to Z., reciting that the defendant agreed to 
enter into the covenant for securing thd payment of the rent, and the lease 
then stated the agreement to demise to be in consideration of the covenants 
by Z., and of the covenant entered into by the defendant, and then followed 
the usual covenant ; held, to amount to a joint covenant that both should 
pay the rent, and that Z. should keep the premises in repair, and that the 
defendant was jointly liable with Z. to repair as well as to pay rent. 
Copeland v. Laportc, 3 Ad. & Ell. 517. 

A covenant, " forthwith” to put premises into complete repair, must 
receive a reasonable construction, and is not to be limited to any specific 
time ; and therefore it will be for the jury to say ujjon the evidence, whe- 
ther the defendant has done what he reasonably ought in the performance 
of it. JDoe v. Sutton, 9 C. & P. 706. 

Covenant lies for rent reserved on a lease, accruing before entry for a 
forfeiture, although the lessor was thereby to have the premises again, as 
if the indenture had never been made. Hartshorne v. Watson , 4 Bing. N. C. 
178 ; and 6 Dowl. 404. 

( Covenant in Law.) 

In covenant on a deed poll, .dated 21st October, for the sale of a ship, 
then on a foreign voyage, it appeared that on the previous 12th the ship had 
got on shore, and was left by the crew on the sands, but that they afterwards 
had access to her, and if there had been facilities she might have been 
repaired ; held, that the simple bargain and sale did not imply that the 
vessel was then seaworthy, and being still a ship, though, from circum- 
stances, not capable of being employed as such beneficially, the covenant 
by the defendant that he had power to transfer her as a ship at the time 
of executing the deed was not broken. Barr v. Gibson , 3 M. & W. 390. 

An equitable depositary of a lease was held to be responsible to the 
owner of the reversion for rent and covenants, although he had not taken 
possession of the premises. Flight v. Bentley , 7 Sim. 149 ; and see Lucas v. 
Comerford , 1 Ves. jun. 235. 

Where the lessee holds over after the expiration of the lease, held that he 
was not bound by the covenant to yield the premises up at the expiration of 
the new tenancy in the state they were at the date of the original lease. 
Johnson v. Hereford Churchwardens , Sfc., 6 Nev. & M. 106. 
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• APPENDIX: — COVENANT BREACH. 


{Illegal) 

Where upon the sale of the business of a carrier, the plaintiff covenanted 
that lie would serve the defendant in such trade, and would not exercise it 
during his life, except as assisting the defendant, in consideration whereof 
the defendant covenanted to pay him a weekly salary for life ; held, that the 
covenant to serve for life was not void as in restraint of trade, being made 
on sufficient consideration, and securing some public benefit. Wallis v. Dag, 
2 M. & W. 273; and see 15 Vin. Abr. 323, tit. Master and Servant, (N.) 5. 

{Variance, p. 343.) 

An agreement was entered into between the plaintiff on the one part, and 
the defendant with others on the other part, for the execution of a lease, 
with the usual covenants, and, for the performance, each of the parties did 
bind himself in a penalty, to be recovered as liquidated damages; held, 
that on default, that sum was to be deemed a penalty, and not liquidated 
damages; and the declaration describing it as an agreement between the 
plaintiff and defendant, who had alone executed it, the variance, whether 
fatal or not, was one which the Court, under 3 & 4 Will. 4, c. 42, s. 23, 
might amend, as it would not vary the substantial defence to the action. 
Boys v. Ancell, 5 Bing. N. C. 390. 

{Breach of, p. 344.) 

Covenant lies for a breach in not repairing, although the term is forfeited 
to the superior landlord by the omission of the defendant to repair. Clow 
v. Brogdcn , 2 Scott’s N. S. 303. 

A tenant’s allowing a footpath to be made across a part, of demised pre- 
mises, is no breach of a covenant to occupy the premises in a proper man- 
ner. Doe d. Trustees of Worcester Schools v. Rowlands, 9 C. & P. 734. 

Where, by a covenant on a demise for lives, a forfeiture was to take place 
in case the lessee did not produce one of the lives named (living abroad), or 
otherwise make it appear by a good and sufficient certificate that he was 
living; held, that an affidavit, showing by circumstances that he was alive 
within seven years, was not a sufficient compliance with the terms of the 
covenant. Randle v. Lory, 0 Ad. & Ell. 218. 

Upon an agreement for the demise of premises, that the tenant should 
within three months, &c. erect a shop-front and otherwise repair, 8cc., with 
a power of re-entry for breach of the agreement : the defendant entered and 
enlarged the window, but did not erect a shop-front, and the son of the 
lessor, after the three months, demanded a quarter’s Tent then due ; held that 
the son having no authority to waive the forfeiture, the demand of rent by 
him was not such a notice to the lessor as would make the demand amount 
to a waiver, and that the defendant could not give in evidence a clause in 
the original lease, prohibiting the carrying on any trade upon the premises, 
to explain and qualify the term shop-front in the agreement ; held also, that 
the x>rovision for making the lease null and void, rendered it only voidable 
at the election of the lessor. Doe d. Nash v. Birch , 1 M. & W. 402. 

In covenant on a lease to the defendant’s testatoy, for non-repair ; plea, 
that the defendant having declined to take the office of administratrix, she, 
in order to execute an assignment to the plaintiff of the lease, and in con- 
sideration of a promise by the plaintiff not to sue in that capacity, took out 
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BY ASSIGNEE OF REVERSION. 

administration, and issue being taken upon such promise, and found for the 
defendant ; held, that being in effect a plea of a parol promise to discharge 
a legal obligation by deed, and no release shown, the plaintiff was entitled 
to judgment non obstante veredicto , and that the Court could not presume 
that such promise was by deed. Harris v. Goodwyn , 9 Dowl. 409. 

( Not to assign, #•<?., p. 345.) 

The depositing the lease as a security is no breach. Hoc v. Hogg, 4 D. & 
11. 225. Hoe v. Laming, 1 R. & M. 30. But Lord Alvunley held it to be 
sufficient primd facie to show that a stranger was in possession apparently as 
tenant, and that on inquiry such stranger said that he rented the house. 
Hoe v. liicharhy , 1 Esp. C. 4 ; and see Hoe v. Williams , 0 B. & C. 41, and 
infra , tit. Ejectment. 


( By Assignee of Lessee, p. 349.) 

Covenant by assignee of lessee against lessor, in respect of lands situate in 
Surrey, the action being brought in Middlesex, but the locality not appear- 
ing on the declaration ; there being no issue on the locality, it is no ground 
of nonsuit, and the objection being aided by verdict under 16 & 17 Car. 2, 
c. 8. Boyes v. Hewetson, 2 Bing. N. C. 575 ; 7 C. & P. 127 ; and 2 Sc. 831. 
And zee Bailiffs of Lichfield v. Slater, Willes, 431. 

{By Assignee of the Reversion , p. 349.) 

Under 32 Hen. 8, c. 34, the assignee of a reversion is not entitled to arrears 
of rent due prior to the assignment. Flight v. Bentley , 7 Sim. 149. 

In covenant by the assignee of the reversion against the lessee ; plea, not 
denying that it was the plaintiff's deed, but alleging that the intended 
lessor had not executed the lease, and that it was not signed by any agent 
lawfully authorized, in writing ; it appeared that J. H being seised in fee, 
by deed executed by the defendant, demised the premises for a term of 
eleven years, under which the defendant entered and was possessed thereof ; 
J. II., by will, devised the estate to liis widow for life, remainder to the 
plaintiff for life ; the declaration alleged the death of J. H. and of the 
widow, whereby be became and was seised of the reversion for the term of 
.his life ; held, that the covenants being annexed to a mere tenancy at will, 
(the only interest that passed upon the assent of J. H. to the lease), and 
which tenancy determined on his death, the subsequent occupation for more 
than a year created a different tenancy, to the reversion expectant upon 
which the covenants were not annexed, and that the plaintiff could not 
maihtain the action. Cardwell v. Lucas , 2 M. & W. 1 11. 

A lessor equitably entitled to premises demised part for 99 years, with 
covenants by the lessee to pay the rent reserved, and having subsequently 
acquired the legal estate, he by another lease, reciting the former lease, and 
stipulating for its remaining in force, demised the residue of the premises, but 
provided that no more rent should be paid for the entire premises than had 
been paid for the part first demised ; held, that the assignee of the reversion 
could not maintain covenant against the assignee of the lessee for breach of 
the covenants contained in the former lease. Whitton v. Peacock, 2 Bing. 
N.C. 411 $ and 2 Sc. 630. 
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{Damages, p. 861.) 

In an action of covenant for non -repair of premises, held by the defendant 
under a lease which has several years to run, the proper measure of damages 
is not the amount that would be required to put the premises into repair, 
but the amount to which the reversion is injured by the premises being out 
of repair. Doc d. Trustees of Worcester Schools v. . Howland , 9 C. & P. 734. 

The declaration contained breaches on several covenants, the assignments 
of which would have been bad on demurrer, but the defendant, amongst 
others, pleaded payment of Z. into court, and that the plaintiff had sus- 

tained no greater damages in respect of the causes of action in the declara- 
tion mentioned ; such plea must betaken to admit some damage upon every 
part of the breach of covenants in the declaration, and the defects in the 
allegations are thereby waived. Wright v. Goddard \ 3 N. & P. 301. 

A covenant to make a certain allowance for a road does not operate by 
way of a deduction from the rent, but as a mere covenant, and no defalca- 
tion from the Tent. Davies v. Stacey , 4 P. & D. 159; Mason v. Chambers , 
Cro. J. 34. > 

A. leased premises to JB., from the 25th of March 1823, for sixteen years 
wanting ten day9, and B, covenanted with A. to keep the premises in 
repair, and to paint once in every five years of the term, and to leave the 
premises in repair, it underleased the premises to C. from the 24th of 
June 1834, for four years and three-quarters wsinting eleven days, and C. 
covenanted with B. to keep the premises in repair (the covenant so far 
being in the same terms as in the original lease), and to paint once during 
the term, and to leave the premises in repair. A . sued 3. for breaches of 
this covenant, and B. let judgment go by default, and upon the writ of 
inquiry the damages were assessed at 04 Z. 10s., being the amount of dila- 
pidations proved by a surveyor, whose estimate had been laid before B . 
previously to the commencement of the action. B. afterwards sued C . for 
the amount of the dilapidations, and the costs of the action brought against 
him. The jury found the amount of the dilapidations to be 57 Z. 10 s.; held 
that B . was not entitled to recover also the amount of the costs in the 
former action. JPenley v. Watts , 7 M. & W. 601. 

{Defence, p.351.) 

Although, in covenant for rent, a plea of eviction of part of the premises 
demised is good, such a defence is no answer to the breach of other cove- 
nants, as for not repairing, underletting, &c. Newton v. Allin , 1 Gale 
& D. 44. 

On a demise for fourteen years of a mill and machinery, valued at .a 
certain sum, with agreements that on the expiration or other determination 
of the lease, a valuation should be made, and the difference of the increased 
or diminished value be paid by the parties, as the case might be ; held, that 
on the lessee becoming bankrupt during the term, and the assignees 
refusing to take the lease, they were not entitled to maintain an action on 
the covenant for the increased value of the machinery, the covenant being 
put an end to by the bankruptcy and refusal to take the lease, but that 
they might maintain trover for the machinery. Fairbum v. Eastwood , 

6 M. k W. 679. 
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CRIMINAL CONVERSATION, p. 352. 

Where the wife died after the action brought, it was held that the plaintiff 
was still entitled to recover damages for the injury to his feelings, and the 
loss of society to the time of her death ; held also, that letters written by 
the wife to the husband, after the attempt at adultery committed by the 
defendant, were inadmissible ; but that the draft of an answer by the wife 
to a letter from a friend, on the subject of rumours, in the defendant's 
handwriting, was admissible. Wilton v. Webster , 7 C. & P. 198. 


CUSTOM, p. 357. 

Where the existence of a custom alleged by the defendant is the sub- 
stantial question to be tried, he is entitled to begin, although the plaintiff 
allege that he goes for damages ; a custom for the stunners of Devon to 
divert watercourses into their streams, and for that purpose to dig trenches 
over private lands, was not sustained. Bastard v. Smith , 2 Mo. & It. 129. 

A custom for the deputy-day-oyster-meters of London to have the exclu- 
sive right of shovelling, unloading, and delivering all oysters brought in 
any vessel along the Thames within the port of London, and to have, as 
compensation, 8 s. a score for the iiTst 100 bushels (double measure), and 4 s. 
a score for the remainder of the cargo, was held to be reasonable by the 
jury ; held, also, that the meters are liable to do all the labour of shovelling, 
&c. and are also liable to an action if they do not provide men for the 
work, and the parties may have it done by other workmen. Luybum v. 
Crisp, 8 C. & P. 397. 

A custom (pleaded in justification of trespass for entering the plaintiff’s 
house), on occasion of perambulating parish boundaries, to enter a parti- 
cular house neither on the boundary line nor in any manner required in the 
course of perambulation, cannot be supported. Taylor v. Devey , 7 Ad. &. Ell. 
400 ; and 2N.&P. 469. 

Semble , entries in parish books, recording the fact that parish perambula- 
tions had taken a particular line, would be inadmissible. Taylor v. Devey , 
7 Ad. & Ell. 400 ; S. C. 2 N. & P. 469. 

A custom, proved to have existed from time immemorial till 1689, must 
be taken to exist still, if there be no further evidence proving or disprov- 
ing its existence. On an issue bringing into question the existence of the 
above custom of London , evidence being given of its exercise from an early 
period down to 1689, but no proof of its having been exercised or interfered 
with at any later time, the jury found “ that the custom existed in 1689 
held, that this was a verdict for the defendants, who alleged the custom. 
And that the Judge did rightly in ordering it to be so entered, and refusing 
to ask the jury, whether it had existed after 1689. Scales v. Key, 11 Ad. & 
Ell. 819. 

Plea, in assumpsit for money had, a recovery by foreign attachment by a 
creditor of the plaintiff, and that such creditor had execution thereof; 
replication, no execution executed, pursuant to the custom, and issue 
thereon : held, 1st, that an allegation that the plaintiff had no notice of the 
proceedings in the foreign attachment was no answer to the plea, the cus- 
tom being found not to require that any notice should be given to the 
defendant in the attachment ; 2dly, that the custom alleged In the plea, 
that after execution had and executed, the garnishee should be discharged^ 
and it being expressly found that no writs of execution were issued on the 
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defendant or garnishee, the plaintiff was entitled to judgment on that issue ; 
that the defendant, by taking issue on that replication, was not precluded 
from proving, and the jury from finding, according to the fact; and that 
the attorney of the garnishee was not incompetent to prove the custom. 
Magrath v. Hardy , 4 Bing. N. C. 782 ; 6 Sc. 627 ; and 6 Dowl. 749. 

A custom for all victuallers to erect booths on a common at a fair, from a 
certain day to a certain other day, paying 2 d, to the lord, was held to be 
good. Tyson v. Smith , 1 N. & M. 784. 

Where the plaintiffs, as outgoing butty colliers, after notice, sued the mine 
owners for gate roadings, &c., alleging the title to recover by the custom of 
coal miners, the defendants alleging the custom to be for the outgoing butty 
colliers to be paid by the new butty colliers, at whatever distance of time 
the workings should be recommenced, the jury found for the plaintiffs ; and 
semlle , strict proof would be requisite to establish the custom set up by the 
defendants. Bannister v. Bannister , 9 C. & P. 743. 

On an indictment for perjury in an affidavit in support of a petition in 
the Insolvent Court, a paper, purporting to be a printed copy of the rules 
of the Court, but not authenticated, is not admissible as proof of the prac- 
tice of the Court. B. v. Hoops, 1 N. & P. 828. 

.Upon a covenant in a lease of mines to work them not below tjie level of 
the bottom of the mine at a particular point ; held, that evidence of the 
meaning of the covenant according to the custom and understanding of 
miners, was admissible, and that it was for the jury to decide on its effect, 
and to say what was the contract between the parties ; and upon a refer- 
ence as to the meaning of the term level, the arbitrator having found it 
according to the custom, &c. of miners “throughout that district,” the 
Court could not take upon themselves to say that the parties used it in the 
sense attached to it within the particular district, but it was to be deter- 
mined by a jury, and a new trial was granted. Clayton v. Gregson, 6N.&M. 
694. 

Note, that the case was afterwards tried, and the meaning of the parties 
was admitted to be as found by the arbitrator. 

DAMAGES, p. 364. 

In case where si>ecial damage is stated, and is the foundation of the 
action, being traversable, if not traversed by the pica, it is admitted. Her- 
ring v. Harris, 2 M. & R. 5. 

In assumpsit for a salary for services, the defendant pleaded payment of 
a sum into court ; held, that he cannot give in evidence, in mitigation, cir- 
cumstances of misconduct, which might have been pleaded in bar. Speck 
v. Phillips, 7 Dowl. 470. 

( Compensation recovered, Sfc., p. 364.) 

Where a Railway Act empowered the taking lands, oh making compensa- 
tion, with an exception of mines, and also provided that the latter might be 
.worked by the owners, but that they, in case of damage to the railway works, 
should repair them at their own expense, or the company, in case of neglect, 
might repair and recover the amount ; held, that the owner of a mine dis- 
covered after the lands taken and compensation assessed, and which could 
not be worked without interfering with the railway, could not sue the com- 
pany for further compensation for the loss sustained thereby, as such con- 
tingent compensation should, have been claimed on the original assessment. 
P* v. Leeds and Selby Baihoay Company, 5 N. & M. 246 ; and 3 Ad. & Ell. 683. 
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(Consequential, p. 364.) 

The ship’s husband had brought an action against the freighters upon 
breach of a covenant to supply a full home cargo, and recovered damages, 
upon which the freighters afterwards brought an action for the breach of 
covenant by him to take out certain goods to T ., which he had failed to do ; 
held that they were not entitled to recover as part of the damages the costs 
they had paid in defending the former action, although the failure to sup- 
ply such home cargo arose out of the neglect of the ship’s husband , to take 
out such goods to T., as being too remote, and not the immediate conse- 
quence. Walton v. Fothergill , 7 C. & P. 392. 

(Prospective, p. 364.) 

In an action on the case by a master, for an injury done to his apprentice 
by the dog of the defendant, whereby the master was deprived of the ser- 
vice of his apprentice, the plaintiff may recover for damages that would 
accrue after the commencement of the action. The defendant had paid 
into court 10Z. in respect of damages up to the time of commencing the 
action ; the jury found that to be sufficient for those damages, but awarded 
a further sum of 20 Z. on account of prospective damages, and the court 
refused to disturb the verdict, Hodsoll v. Stallebrass , 8 Dowl. 482 ; 9 C. 
& P. 63 ; 3 P. & D. 482. 

A declaration for such injury, stating the servant to have been permanently 
crippled, is supported by evidence that the injured party is still disabled, 
and likely to Temain so, but, with care, will be restored in time. Hodsoll v. 
Stallebrass , 11 A. & E. 301. 

( Excessive , p. 364.) 

Upon an application to set aside a verdict on the ground of excessive 
damages, the Court will not receive the affidavits of the defendant's wit- 
nesses, either to explain or add to evidence given by them at the trial. 
Phillips v. Hatfield, 8 Dowl. 882. 

(P. 364, note (p). 

And see Moons v. Bemales , 1 Russ. 307. 

The effect of the verdict on costs is to be laid entirely out of the consi- 
deration ; with this the jury have nothing to do ; where, therefore, in Blan- 
der, the Judge directed the jury that it was not a case for large damages, 
and that they should give such a verdict as would set the plaintiff’s cha- 
racter right, and they found a verdict with 1 s. damages, the Court refused 
to interfere. Mears v. Griffin , 2 Sc. N. S. 15. 

As to the amount to be recovered by one who sues as a trustee for the 
party damnified, s eeJLamb v. Vice and others, 8 Dowl. 360. 

(General Damages.) 

The second count of the declaration stated that the plaintiffs were pos- - 
sessed of a vault, and of certain wine therein ; that the defendant was about 
to pull down and remove, and did pull down and remove, certain other 
vaults and walls next adjoining the plaintiff’s vault, and that thereupon it 
became and was the duty of the defendant, in the event of his not shoring up 
or protecting the plaintiffs’ vault, to give due and reasonable notice to the 
plaintiffs of his intention to pull down and remove the said vaults and walls 

von. m. ,4U . 
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so adjoining the plaintiffs’ vault before he pulled down the same, bo as to 
enable the plaintiffs to protect themselves ; and also to use due care and 
skill, and take due, reasonable, and proper precautions in and about the 
pulling down and removing his vault and walls, so that for want of such 
care, skill, and precaution, the plaintiffs’ vault and its contents might not be 
damaged or destroyed. General damages having been given upon the whole 
declaration, held that the allegation as to the want of notice could not be 
rejected, and the damages be ascribed to the rest of the declaration, even if 
good. Chadwick v. Trower , 8 Scott, 1. 

DEAF AND DUMB. 

One deaf and dumb may plead, to a charge of felony, not guilty, in 
writing. Thompson's Case , 2 Lewin’s C. C. 137. 

In the case of a prisoner, deaf and dumb, but capable of reading the in- 
dictment, and who by signs pleaded not. guilty, the Judge directed the jury 
to consider, 1st, Whether the prisoner was mute of malice or not; 2dly, 
Whether he could plead ; and, lastly, Whether he was of sufficient intellect 
to comprehend the proceedings, so as to make a proper defence, and to 
understand the details of the evidence; and told them that it was not 
enough that he had a general capacity of communicating on ordinary mat- 
ters. 22. v. Pritchard , 7 C. & P. 303. And see 12. v. Dyson , ib. notis ; and 
1 Hale, 34. 

DEATH, p. 364. 

In an action of ejectment it will not be presumed that a tenant for life 
died at the expiration of seven years from the time when he was last heard 
of. Doe \ . Nepean , 5 B. & Ad. 86. 

The production of the will, and proof by a niece, a legatee, of having 
received a legacy under it, coupled with the copy of an entry in the register 
of burials, was held to be sufficient evidence of the death. Doe v. PenfoJd y 
8 C. & P. 536. 

Where the pauper contracted a second marriage on 11th April 1831, and 
it was proved by the father of the former wife that he had received a letter 
in her handwriting, dated Van Diemen’s Land, 17th March 1831 ; held, 
upon the question of the validity of the second marriage, that such letter 
was admissible, and that the justices or a jury would be justified in coming 
to a conclusion that she was alive at the time of the second marriage. 22. v. 
Harborney 4 N. & M. 341. 

See further as to the presumption of death, Rust v. Baker , 8 Sim. 443. 

DEATH-BED DECLARATIONS, p. 365. 

Where the deceased, after expressing an opinion that she should not 
recover, asked a person if he thought she would rise again, it was held to 
be insufficient to make the declaration receivable, but that it was no objec- 
tion to the declaration that it was made in answer to questions put by the 
medical attendant. 22. v. F agent y 7 C. & P. 238. 

The deceased said, " I think myself in great danger it was held that 
> these words did not necessarily exclude all hope, and therefore that they 
were not admissible as a dying declaration. Errington’s Case , 2 Lewin’s 
Crown Cases, 149. 
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In a case of murder, it appeared that two days before the death of the 
deceased the surgeon told her that she was in a very precarious state ; and 
that on the day before her death, when she had become much worse, she 
said to the surgeon that she found herself growing worse, and that she had 
been in hopes she would have got better, but, as she was getting worse , she 
thought it her duty to mention what had taken place. Immediately after 
this she made a statement ; it was held, that this statement was not receiv- 
able in evidence as a. declaration in articulo mortis, as it did not sufficiently 
appear that, at the time of making of it, the deceased was without hope of 
recovery. M. v. Megson, 9 C. & P. 418. 

A boy between ten and eleven years of age was mortally wounded, and 
died the next day. On the evening of the day on which he was wounded, 
he was told by a surgeon that he could not recover. The boy made no reply, 
but appeared dejected. It appeared from his answers to questions put to 
him, that he was aware that he would be punished hereafter if he said what 
was untrue: held, that a declaration made by him at this time was 
receivable in evidence on the trial of a person for killing him, as being 
a declaration in articulo mortis . 2?. v. Perkins, 2 Mood. C. C. 135 ; 9 C. 

6 P. 395. 

Although, where any hope of recovery exists, however slight, dying de- 
clarations are inadmissible, yet where, after being assured that he must 
die, and the magistrate, previously to receiving a declaration, desired the 
party as a dying man, to speak the truth, to which the deceased replied that 
he would, the Judge (Tindal, C. J.) held it to be admissible. 2?. v. Hay- 
ward, 6 C. & P. 158. 

Where it was clear the party did not expect to survive, and thought he 
might die on the daj , held that his statements were receivable, although 
he lingered some days longer. JR. v. Bonner, fl C. & P. 386. 

The deceased said to the surgeon, “ Shall I recover ?” The surgeon said 
u No.” The patient grew better, but relapsed, and then repeated the 
question. The surgeon said, “ I think you will not recover the deceased 
said, u I think so too.” It was held, that the declarations of the deceased 
were admissible; JR. v. Ashton $ Thomley, 2 Lewin’s C. C. 147. 

Where there was nothing in the conduct of the deceased indicating a con- 
sciousness of the approach of death, but merely expressions that he thought 
he should not recover, held insufficient to make the declarations admis- 
sible. JR. v. Spilsbury and others, 7 C. & P. 187. 

Declarations in articulo mortis having been taken down and signed, a 
copy cannot be received, nor parol evidence of the contents. J?. v. Gay, 

7 C. & P. 230. 

Dying declarations may be given in evidence in favour of the accused. . 
JR. v. Scarfe, 2 Lewin’s C. C. 150. 

{Effect of, p. 307.) 

Although the legal sanction to a dying declaration is equivalent to that of 
an examination on oath, yet the opportunity of investigating the truth is 
very different, and therefore the accused is entitled to every allowance and 
benefit he may have lost by the absence of the opportunity of more full 
investigation by the means of cross-examination, per Alderson, B. Ashtonh 
Case, 2 Lewin’s C. C. 147. 
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APPENDIX S-— DEATH-BED DECLARATIONS. 


( Jn Civil Actions , p. 368.) 

In covenant upon a mortgage, upon plea non est factum, and issue whether 
the deed had been fraudulently altered by II one of the attesting witnesses, 
who was dead, the other witness doubting his own signature and that of 
the defendant, and denying all knowledge of the transaction ; it was held, 
that declarations of the deceased witness as to the supposed fraudulent 
alteration were inadmissible. Stobart v. Dryden , 1 M. & W. 616 ; and 1 Tyr. 
& G. 899. 

DEBT, p. 369. 

In debt for work and labour as an attorney, under the plea nung. indeb. 9 
the defendant may show a contract under which he would be liable to a 
portion of the demand, and he is not precluded by plea of payment into 
Court of part, irom showing a contract different from that alleged in the 
declaration. Jones v. Readc , 6 Bowl. 217. 

On plea in debt, of payment, the defendant not appearing to support his 
plea, the plaintiff must, it seems, prove the amount of his debt, as well as 
in assumpsit . Mackintosh v. IV tiller, 1 Mo. & R. 605. 

Under a plea of nung. indeb ., or set-off in debt, the defendant is not entitled 
to give in evidence money payments to the plaintiff, which are prima facie 
to be taken as paid in satisfaction of the debt due from the party paying. 
Cooper v. More craft, 3 M. & W. 500. 

In the action of debt , where there is no inquiry of damages, if there be no 
plea of payment, it cannot be given in evidence in reduction of damages- 
Belbin v. Butt , 2 M. & W. 42*2 j and 5 Dowl. 604. 

DECEIT, p. 371. 

(In Sale , Sfc.) 

At an auction, premises were represented as good and substantial, al- 
though they were unfinished buildings, being in fact in so ruinous a state 
as to be only fit to be pulled down ; it was held, that the sale was void, and 
the purchaser entitled to recover back the deposit. Robinson v. Mangrove , 
8 C. & P. 469 ; and see Vendor and Vendee. 

In case for falsely representing the extent of the weekly business, in an 
advertisement on the sale of the goodwill ; held, that the defendant having 
made his wife his agent in the management of the business, he was bound 
by her statement, although be made no representations himself as to the 
state of the trade. Taylor v. Green , 8 C. & P. 316. 

( False Representation , p. 373.) 

A. authorises his shopman to give the same representation of a customer 
which he himself had received, this is within the st. 9 Geo. 4, c. 14, s. 6, 
and not being in writing, an action is not maintainable. Haslocke v. Fer- 
guson, 2 N. & P.269. 

The plaintiff being about to, advance money to C., the representation 
was, “You may safely lend ; I know be has property ; the title-deeds are in 
my possession, and he cannotdeal with them without my knowledge f* it was 
held to amount to a representation of ability within the statute. Swan v. 
Phillips , 3 N. & P. 447. 

in case for a false and malicious representation that the defendant was 
entitled to a lien on certain goods agreed to be sold to the plaintiff by a 
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third party, whereby the seller was induced to believe that the defendant 
had such lien, and refused to deliver the goods to the plaintiff, whereby 
plaintiff was prevented using them in ]iis business, and certain works were 
delayed, &c. ; held, that it sufficiently appeared on the declaration that the 
defendant knowingly made such false claim, and that the special damage was 
one sufficiently resulting from the non-delivery of the goods, inconsequence 
of such false representation. Green v. Button , 2 Cr. M. & B. 707 ; and 
1T.&G. 118. 

In an action on the case for deceit, it was alleged in the declaration, that 
the defendant made certain false representations concerning the character 
and credit of the firm of I). and JL. (of which he was a member), whereby 
the plaintiffs were induced to supply goods on trust, and to pay money on 
account of the said firm ; the defendant pleaded that the representations 
alleged were not made in writing within the 9 Geo. 4, c. 14, s.. 0. The 
Court without determining upon the plaintiff’s right to maintain the action, 
held, that the plea was a good answer to the declaration. JDevaux v. Stein - 
heller , 8 Dowl. 33 ; and 6 Bing. N. C. 34. 

Case for false representations on the sale of a ship, whereby she was 
classed lower in Lloyd’s books than she would have been, had she been 
built of the materials described. Although the sale took place under a 
written contract, minutely setting forth the build and dimensions of the 
vessel (but omitting all mention of the materials), the plaintiff is at liberty 
to give in evidence verbal statements and declarations made by the defend- 
ant touching the ship pending the negotiations for the purchase, and before 
the written contract was entered into, amounting to a warranty that her 
frame was of a particular description of timber. Wright v. Crookes , 1 Scott, 
N. S. 68 5. 

Such representations having been made by an agent without any express 
authority from the defendant, the Judge is warranted in leaving it to the 
jury to infer from the subsequent conduct of the defendant — ex . gr. from his 
not having repudiated the warranty when apprised of it — that he was privy 
to, or impliedly assented to the misrepresentations of his agent. Ib, 

The owner of the wharf known by the name of the K. wharf, at which 
the plaintiff’s hoys took in freights, lets part to the defendant by a lease, 
who by assuming the name obtains freight of goods, alleged by the plaintiff 
to have been intended for him ; in an action of deceit and fraudulent repre- 
sentation, parol evidence is admissible that the defendant was not to use 
the name of the premises, notwithstanding the division of the wharf by 
lease, in order to show knowledge on the part of the defendant ; and the 
want of an averment of particular instruction to forward goods by the 
plaintiff’s hoys, or of any specific fraud or false pretence, or loss of freight, 
is no ground for arresting the judgment. Hope v. West, 7 Sc. 876. 

DEED, p. 376. 

(Recital.) 

A mortgage deed recited a conveyance by A., the tenant in fee, for a term 
to C. and 2?.,* subject to redemption, and that the subsequent mortgagee, at 
the request of A ., had paid the first mortgagees, and advanced to A. a further 
sum, and in consideration thereof, C. and JfiT, at the request of A. 9 assigned, 
and A . did grant, &c. the premises for the residue of the term, subject to 
redemption ; held, that A ., having been proved aliunde to have been seised 
in fee, the latter deed was sufficient evidence of title to the possession in 
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the representatives of the second mortgagee ; the recital, if taken altogether, 
showing a title to assign in C. and H or, if rejected, A. being capable of 
granting a term, it might be looked at to see what term was intended to 
pass. Doe d. 1 iogers v. Brooks , 3 Ad. & Ell. 513. 

Although a deed poll may be framed so as to give a right of action 
against a party executing it, yet, when made between parties, no one can 
bring an action on it, except a party, or one claiming through him. Gard* 
nor v. Lachlan , 8 Sim. 126. 

( Construction of,) 

See Blatchford v. Mayor , Sec. of Plymouth, 3 Bing. N. C. 691. 

DEPOSITIONS, p. 382. 

( Before a Magistrate.) 

The examination of a party, taken in the prisoner’s absence, ought not to 
be returned as one of the depositions : if the prisoner is desirous of making 
a statement, it is the duty of the magistrate, after a caution that it will be 
used against him, in order to get rid of any previous impression, to receive 
it and have it taken down. B. v. Arnold , 8 G. & P. 621. 

It is the duty of the coroner to bind over those witnesses only who make 
out the case against the party charged, and not those called by him to rebut 
it. B. v. Taylor, 9 C. & P. 672. 

The magistrate is bound to return all the depositions, and not those merely 
of such witnesses as he thinks fit to bind over. B. v. Fuller, 7 C. & P.269. 

Depositions are the best and only proper evidence of the statements 
made, and the rule applies to them in all proceedings connected therewith, 
in which it is sought to adduce the statements in evidence. Leach v* 
Simpson Sf another, 7 Dowl. 513, 

Where the magistrate returned the depositions, stating the prisoner to 
have declined saying anything, it was held that statements made by him 
in the magistrate’s presence, could not be given in evidence. B. v. Walter , 
7 C. & P. 267. 

The prisoner’s examination concluded, “ taken and sworn before, &c.,” held 
that it could not be permitted to contradict by parol the magistrate’s sig- 
nature, by showing that the examination was not sworn, and that parol 
evidence of what the prisoner said could not be received. B, v. Bivers , 
7 C. & P. 177. 

Where the magistrate’s clerk, in taking down the statements of several 
parties charged, left the names of each other mentioned by such parties in 
blank, the Judge refused to have them supplied by supplementary evidence. 
B, v. Morse Sf others , 8 C. & P. 605. 

Where depositions of a deceased witness before the magistrate were duly 
taken and signed by the magistrate, but the cross-examination of the wit- 
ness was taken subsequently; it was held, that the want of signature 
thereto, excluding the latter, would exclude the depositions altogether. 
B, v. Frances , 2 M. & R. 207. 

A deposition taken under the st. 7 G. 4, c. 64, s. 32, is not evidence after 
the death of the deponent, unless it was taken in the presence of the pri- 
soner. JR. v. Errington , 2 Lewin’s C. C. 142. 

{Copy, #c.) 

y here the statement is returned with the deposition, the prisoner is not 
entitled to a copy thereof und|r 6 & 7 Will. 4, c. 114, but only of the deppr 
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sition of witnesses. R. v. Aylett , 8 C. & P. 669. The prisoner is entitled to 
copies of depositions before a coroner. R. v. Greenacre , 8 C. & P. 32. 

The principal thief having been admitted evidence for the Crown against 
the receiver, the latter was allowed to see the depositions which had been 
returned against the former. JR. v. Wolford, 8C. & P. 707. 

The deposition of a witness taken before the coroner on any inquiry 
touching the death of a person killed by a collision between a brig and a 
barge, is receivable in evidence in an action for the negligent management 
of the brig, if the witness be shown to be beyond sea. Sills v. Brown , 
9 C. & P. 601. Qu. 

DETINUE, p. 387. 

A count for detinue of the note may be joined with a count in debt for 
the amount of the bill. Kirkpatrick v. Bank of England, 8 Dowl. 881. 

Upon issue joined on a plea denying property in the plaintiff, it is no 
defence that there are other persons, co-tenants with the plaintiff, who are 
not joined in the action. Broadbent v. Ledward, 11 A. & E. 209. 

The plea of non-detinet merely puts in issue the simple fact of detainer ; 
and if the defendant relics upon a justifiable detainer, he must plead it 
specially. Richardson v. Frankum, 8 Dowl. 346. 

On a plea in detinue, that the goods were not the goods of plaintiff, 
defendant may set up a lien. Lane v. Jewson , 12 A. & E. 1 16, note (a). 

In detinue for papers against an attorney after his bill paid in full, plea 
nonrdetinet ; held, that the plaintiff must prove the defendant’s possession, 
but showing that they were produced by his agent before the Master, on 
taxing the bill, was held to be sufficient, and that it was no defence that 
the agent detained the papers on the ground of lien against his client; 
held also, that the plaintiff must prove the value of each paper, and the 
jury must find the value separately : the defendant having set up as a 
defence the delivery of the papers to one K., according to a notice from the 
plaintiff’s attorney, held that K. might be called to show the delivery in 
another right, and that he had a lien thereon, as against the defendant. 
Anderson v. Roman , 7 C. & P. 193. 

DIPLOMA. 

The witness going to a town, the seat of a university, and being told that 
a certain building is the college, and a person pointed out there as the 
librarian, who, on application, produces a seal, which he states to be the 
seal of the university, and a book, the book of acts, or statute book of the 
university ; the witness compared such seal with that on a diploma, and 
made a duly examined copy from the entry in the book of an act conferring 
a degree of m. d. ; held, that such diploma was duly authenticated, and the 
"act conferring the degree properly proved. Collins v. Carnegie , 3 N. & M. 
703 ; and 1 A. & E. 695. 

DIRECTORY. 

Act directory , when as to the mode of making entries in a book by the 
secretary of a dock company. Southampton Bocks Co. v. Richards, 1 Scott, 
N. S. 219. 

DISTRESS, p.389. 

(What distrainable , p. 390.) ( 

Brewers* casks sent to a public-house with beer, and left there until the 
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beer is consumed! are liable to be distrained for the rent of the house. 
Joule v. Jackson , 7M.&W, 460. 

Fixtures cannot be distrained for rent. Darby v. Harris , 1 G. & D. 234. 

An annuity is charged on lands converted into salt-works and a canal 
for receiving in boats the salt manufactured and sold ; the boat of a pur- 
chaser is not privileged from distress. Muspratt v. Gregory, 1E&W, 633; 
1 T. & G. 1086. Parke, B., dissentiente . 

( Proof of the act of distraining, what amounts to, p. 390-392.) 

The agent of the landlord went into a field on the farm where the tenant’s 
cattle were feeding, and, placing his hand upon one of the beasts, said he 
distrained the whole for the rent due, counted them, and took a note of the 
particulars, and then went away ; on the following morning, he left with 
the tenant a notice stating that he had distrained the cattle thereunder 
mentioned, and had impounded them on the premises ; held, that this consti- 
tuted an impounding. Thomas v. Harries, 1 Scott, N. S. 624. 

{Liability of Principal for the act of the Bailiff.) 

If a bailiff distrain goods privileged, yet the landlord is not bound by 
the acts of his bailiff, if, when coming to the knowledge of them, he dis- 
claim and repudiate them ; (Littledale, J.) Hurry v. Rickman, 1 Mo. & 11. 
120 . 

( Irregular , p. 390.) 

The provisions of 2 W. St M. c. 6, are not repealed bv 67 Geo. 3, c. 93, as 
to distresses under 201. ; an appraisement by one broker is therefore insuffi- 
cient, unless by consent. Allen v. Flicker , 10 Ad. & Ell. 640. 

Case for not leaving the overplus, after sale of a distress, in the hands 
of the sheriff, under the 2 W. & M. c. 6, s. 2 ; the overplus is to be taken to 
mean, after satisfying the rent and the reasonable charges of the distress ; 
and in such action the plaintiff* may raise the question of the reasonable- 
ness of such charges : whether the tenant’s accepting the balance and giv- 
ing a receipt to the broker is to be taken as a satisfaction, and whether 
such acts are not an admission that such was the real balance, are questions 
for the jury. Lyon v. Tomkies, 1 M. & W. 603 ; and 1 T. & G. 810. 

The landlord was sued for an irregular distress, and obtained a verdict • 
he is not precluded from double costs under 11 G. 2, c. 19, s.21, by having* 
pleaded specially. Gambrell v. Earl of Falmouth, 6 Ad. & Ell. 403. & 

{Excessive Distress, p. 391.) 

In case for an excessive distress, a plea, not guilty “ by statute,” puts in 
issue as well the inducement, viz. the tenancy and ownership of the goods 
as the matter of justification. Williams v. Jones, 11 A. & E. 643. ' 

The question is whether the goods taken are more than sufficient to 
satisfy the sum really due, although the warrant may be for a larger sum 
than is actually due. Crowder v. Self, 2 Mo. & R. 190. 

Case for an excessive distress, plea that the whole sum distrained for 
was due and in arrear ; the defendant is not precluded from taking into 
the account arrears of rent antecedent to a prior distress, although the 
notice under such prior distress stated it to be for rent due up to a certain 
period, and the notice under the latter distress stated it to be for rent 
accrued sincp the former distress. Gambrell v. Earl of Falmouth, 4 Ad. & 
Lll. 73. 

* 
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The plaintiff is not entitled to recover as damages the extra costs occa- 
sioned by the replevin. Grace v. Morgan, 2 Bing. N. C. 534 ; and 2 Sc. 
790. 

An action lies for excess in distraining for more than is due, although 
there are not goods sufficient to satisfy the rent actually due. Taylor v. 
Henniker , 4 P. & D. 242. And the action lies although the first notice be 
withdrawn, and the sale be under a second notice, claiming no more than 
is due. — Ibid . In Avenell v. Croher , 1 M. & M. 172, but oue thing was 
taken, and a stet processus was afterwards agreed to. In Wilkinson v. Terry , 

1 Mo. & R. 377, Parke, B., doubted whether such an action was maintain- 
able. In the above case of Taylor v. Henniker , the Court of Q. B. held the 
action to be maintainable, on the ground that there was a legal damage . 

Although the landlord in distraining may impound the goods on the 
premises, and, to secure them, lock them up, yet where he locked up the 
plaintiffs cottage for the purpose of keeping the possession, it was held 
that the tenant might maintain trespass for the expulsion, and that a licence 
by the tenant could only be pleaded specially. Cox v. Painter , 7 C. & P. 
707. 

Where the plaintiff, the occupier, although not actually distrained upon 
for the ground-rent, upon its being demanded, asked for time, at the end of 
which lie paid it ; held that it was not to be deemed a voluntary payment, 
and that the defendant, the immediate landlord, having refused to allow 
that as well as land-tax, os payment upon the next half-year’s rent becom- 
ing due, the balance being tendered and refused, and having distrained 
for the whole rent, the action for an excessive distress wa9 maintainable ; 
held also, that if the whole distress were wrongful, the count in trover 
was sufficient. Carter v. Carter , 5 Bing. 406. And see Sapsford v. Fletcher , 
4 T. R. 511 ; Taylor v. Zamira , 6 Taunt. 524; and Branscomb v. Brydges, 

1 B. & C. 145. 

A party distrained for more than was really due, but took only a single 
article, and there were no other goods of less value sufficient to cover 
the rent really due ; held that he was not liable for an excessive distress ; 
held also, that where the distress was appraised by a broker sworn before 
the constable of the adjoining parish, it was irregular, although the officer 
of the proper parish could not be found, he only having authority under 
the 2 W. & M. sess. 1, c. 5, s. 2. Avenell v. Croher , 1 Mo. & M. 172. 

(5 £ 8 WiU. 4, c. 59.) 

It seems that under the 4th section of the stat. 5 & 6 Will. 4, c. 59, the 
person who is bound to supply food to impounded cattle is the distrainor or 
person at whose suit they are impounded, and not the pound-keeper; but if 
the pound-keeper supply the food at the request of the distrainor, or the 
distrainor join with the pound-keeper in a subsequent sale of the cattle 
under this Act, the pound-keeper and the distrainor are for this purpose to 
be considered as one. Mason v. Newland , 9 C. & P. 575. 

Semble , that the 4th section of this statute excludes any right in the owner 
of the cattle to supply them with food while in the pound. Under the pro- 
visions of this statute the distrainor who supplies the food, may either ap- 
ply to a magistrate to allow any sum not exceeding double the value of the 
food, or may sell the cattle ; but no magistrate ought to allow more than the 
actual value of the food, if the owner of the cattle was willing to supply the 
food himself. Ibid. 
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If the cattle be sold under this provision of the stat. 5 & 6 Will? 4, c. 59, 
the distrainor can only get the single value of the food and not the amount 
of the damage for which the cattle were distrained, as all the overplus be- 
yond the value of the food, and the expenses of the sale, is to be returned 
to the owner of the cattle. Mason v. Newland , 9 C. & P. 575. 

The 5th section of the stat. 6 &. 6 Will. 4, c. 59, does not- give any person 
a right to any payment ; it merely allows charitable persons to supply food 
to impounded cattje without being liable to an action for doing so. Ibid . 

( Tender , p. 390.) 

A tender of rent and costs of a distress after impounding is too late. 
Thomas v. Harries , 1 Sc. N. S. 524, and Ladd v. Thomas, 4 P. & D. 9. 
Trespass lies for a wrongful continuance in possession after a distress made 
( semble ). Ibid. 

{Defence, p. 393.) 

Where a party seised in fee granted a lease to B. for 61 years, and after- 
wards granted a lease in reversion, to commence at the expiration of the 
first lease ; held, that he did not thereby part with his reversion, so as to 
preclude his right of distraining for rent under the first lease. Smith v. Day , 
2 M. & W. 684. 

Where the tenancy has ceased by the conveyance of the landlord's rever- 
sion, he is not entitled to follow goods removed to avoid distress. Ash- 
more v. Hardy, 7 C. & P. 501. 

Upon an agreement for a certain rent for a house to be suitably furnished 
for a school, the furnishing is a condition precedent to the right to demand 
rent or to distrain, and the due compliance is a question for a jury. 
Mechellin v. Wallace , 6 N. & M. 316. 

On the expiration of the term, the tenant quitted, and the new tenant 
entered, but part of the old tenant's stock remained on the premises , 
the landlord cannot distrain, — the mere fact of leaving the stock, unaccom- 
panied by any claim, not showing a continuance of possession. Taylerson 
v. Peters, 7 Ad. & Ell. 110 ; and 2 Nev. & P. 622. 

See further as to privity between the distrainor and the tenant of the 
land, j Banks v. Angell, 3 N. & P. 94. 

{Executors.) 

By the st. 3 & 4 W. 4, c. 42, s. 37, the executors or administrators of lessor 
may distrain on any lands demised for any term, or at will, for arrearages 
due to the lessor in his lifetime. 

By sec. 38, the distress may be within six months after the determination 
of the term during the continuance of the tenant in possession. 

{Distress for Bates , Sfc., p. 393.) 

In trespass for seizing goods for highway and poor-rates, but no notice of 
action given, the defendant being entitled to it under the Highway Acts ; 
held, that the action was maintainable in respect of the goods wrong full y 
taken for the poor-rate. Lamont v. SouthaU, 7 Dowl. 469. 

Case for rescuing a barge and goods seized as a distress for tolls due on a 
navigable river ; held, on demurrer, that the first count was bad, for not 
showing that the goods distrained were those in respect whereof the tolls 
were due, and that they belonged to the person by whom the tolls were 
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payable; but that, as there was a count alleging the goods seized to have 
been impounded, and so in the custody of the law, the defendants in rescuing 
them were wrong-doers: and on a demurrer to the whole declaration, one 
count being good the plaintiff was held to be entitled to judgment. Par- 
rett Nav . Co . v. Stower , 8 M. & W. 504 ; 8 Dowl. 405. * 

Where the notice of distress for paving rates stated the amount and 
cause of distress truly, but misrecited the Local Act under which made, 
and an action having been brought, was afterwards discontinued ; held, 
that the plaintiff was not precluded from saying that he was Teally acting 
under the statute authorizing the distress, and was therefore entitled to 
treble costs. Debney v. Corbett , 5 Dowl. 704. 

(Rescue.') 

Cattle stray on a common, a rescue from the hay ward whilst taking them 
to the pound is indictable ; but not if he take them damage feasant in the 
inclosed land of private individuals, as until they are pounded the hay waTd 
is to be considered only as the servant of the occupier. J£. v. Bradshaw , 
7C. &P. 233. 

Where a Navigation Act authorized the distraining for tolls, goods in 
respect of which the tolls arose or the barge laden therewith, or any other 
goods of the owner of the first-mentioned goods ; held, in an action on the 
case for rescuing goods distrained, that it must be shown that the goods 
distrained were such as might be distrained ; but where a distress is once 
impounded, a declaration for pound-breach need not disclose the right of 
distress. Parreit Nav . Co . v. Stower , 8 Dowl. 405. 

DISTURBANCE, p. 394. 

A lessee under a parol demise of a market recently created by an Act 
enabling the owner to demise or lease the market or site thereof, and all 
erections, and the lessee to take and enjoy the rents and tolls, &c., is enti- 
tled to maintain an action for the disturbance thereof. Bringing sheep to an 
inn within forty yards of the market, and taking purchasers from the mar- 
ket to the place where the sheep were, and selling them, is such a fraud in 
law as amounts to a disturbance of the right of the owner of the market. 
Bridgland v. Shaft er, 6 M. & W. 374, 

DRUNKENNESS, p. 396. 

It is not sufficient to make a statement of the prisoner inadmissible that 
he was drunk at the time, but is merely matter of observation to the jury. 
B. v. Salisbury, 7 C. & P. 187. 

The prisoner, whilst drunk, stabbed the prosecutor with a fork; his hav- 
ing been drunk does not alter the nature of the offence ; but if, at such 
time, he used an instrument not in its nature a deadly weapon, his being 
drunk would be a fact to induce the jury to less strongly infer a malicious 
intention in him at the time. B. v. Meakin, 7 C. & P. 297. 

DURESS, p. 397. 

An agreement on consideration of withdrawing a distress, the distrainor 
to be at liberty to distrain again, is not void as made under duress of goods. 
Skeate v. Beale, 3 P. & D. 697 ; 11 Ad. & Ell. 983. 
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In equity, the purchase of a reversionary interest in a copyhold, at an 
under-value, whilst the plaintiff was in great embarrassment and in prison, 
was set aside, with costs. Bawtree v. Watson , 3 Myl. & K. 330. 

EJECTMENT, p. 398. 

Ejectment lies not for a canonry or for the house of residence allotted to 
a canon. Doe v. Musgrave , 1 Scott, N. S. 451. Nor for a Unbound \ but it 
lies for a mine under it. Doe d. Earl of Falmouth v. Alderson , 1 M,& W. 
210 . 

Commissioners cannot be said to be in such possession of the highway as 
to maintain ejectment against a party encroaching on strips by the side of 
it. Doe d. White v. Roe, 8 Sc. 140. 

A party in possession under an intended purchaser, being tenant at will, 
and in equity the owner of the land, but liable to pay the purchase-money, 
his cutting timber is consistent with his holding in that character, and not 
adverse possession. Doe v. Caperton, 9 C. & P. 112. 

See further as to adverse possession, Doe v. Jauncey , 8 C. & P. 99 ; Doe 
v. Wilkins , 5 N. & M. 434 ; Doe v. Long , 9 C. & P. 773. 

( Variance.) 

The omission to insert the year of the demise is no ground of nonsuit, and 
is not the subject of amendment under the st. 3 & 4 W. 4, c. 42, s. 23. Doe 
v. Heather , 8 M. & W. 158. 

{Estoppel, p. 407.) 

A lessor, after having committed an act of bankruptcy, assigned premises 
demised, and informed the tenant that he had so done, requesting him 
to give 1 8. as an acknowledgment to the assignees, which the tenant did, 
but he was not informed of the circumstances which rendered the assign- 
ment invalid; held, in ejectment, by the assignees, that the tenant was not 
estopped, nor were the assignees under the commission, defending as land- 
lords, from showing that the lessor of the plaintiff was not his landlord, it 
being open to a party not guilty of laches, to explain and render inconclusive 
acts done under mistake or through misrepresentation. Doe v. Brown, 7 Ad. 
& Ell. 447 ; and 2 N. & P. 592. 

Where a party built on the waste, and before he had acquired a title, 
gave up the possession of it to the owner of the adjoining land, which he 
held on lease granted in 1812, and who let the building to the defendant ; 
held in ejectment, that he was estopped from denying the title of his lessor, 
who was also estopped from denying that of the landlord ; and a receipt of 
rent due after a notice to quit had, containing a proviso that it should not 
be a waiver of the notice, does not require an agreement stamp. Doe d* 
Whcble v. Fuller, 1 Tyrw. & Gr. 17. 

Where the defendant gets into possession by a fraud or licence, he cannot 
dispute the title of the plaintiff until he has placed the latter in the same 
situation as before obtaining such possession. Doe d. Johnson \ . Baytrup, 4 
Nev. & M. 387 ; and 8 Ad. & Ell. 188. 

Where a father executed a conveyance, in order to qualify his son, which 
the attorney of the former prepared, and produced it on behalf of the son 
before magistrates, but it remained in his custody upon an alleged agree- 
ment by the son that he should hold it as a security for the general bill of 
costs, &c., due from the father ; after the death of the father, the son paid 
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for the costs of the conveyance ; in trover for the deed, it was held, that if 
any interest in the property were intended to pass, the deed belonged to the 
son, and that the father could not give a lien upon it, and that the attor- 
ney was estopped from saying that no interest passed ; the jury having 
given a general verdict for the defendant, the Court granted a new trial, on 
the ground of misdirection of the Judge, who merely left it to the jury 
whether the deed was the property of the father or son. Lord v. Wardle , 
3 Bing. N. C. 080 ; and 4 Sc. 402. 

After the bankruptcy and certificate of the lessor of the plaintiff 1 , the 
defendant purchased the stock in trade, but no assignment of the pre- 
mises was made, and upon an agreement for partnership it was agreed 
that the partnership should hold the premises of the lessor of the plaintiff, 
under which, on their account, rent was paid to him; held, that upon the 
dissolution of the partnership, the tenancy was at an end, and the defend- 
ant could not be allowed to dispute the title of the lessor. Doe d. Colnaghi 
v. Bluch , 8 C. & P. 464. 

A defendant is not estopped from showing that the party under whom the 
lessor claims had no title, when the conveyance to the lessor was made, 
although the defendant himself claims from the same party by virtue of a 
subsequent conveyance. Doex, Payne , 1 Ad.& Ell. 538. 

(Coparcener, p. 408.) 

Where the reversion descends to coparceners, one alone cannot maintain 
ejectment for breach of covenant. Doe v. Lewis , 5 Ad. & Ell. 277. 

( Copyhold, p. 409.) 

Copyhold lands are leased by the tenant duly admitted, from six years to 
six years, if certain persons should so long live, the lessee may maintain 
e jectment, although there be no custom of the manor to lease, and no licence 
obtained; the lease although void as against the lord, was yet good as 
between the lessor and lessee, and all others, except the lord. Doe v. ZVe- 
sidder , 1 Gale & D. 70. And see Downingham' $ Case , Owen, 17. 

The surrenderee of a copyhold being an assignee of a reversion within 
32 H. 8, c. 34, and entitled to maintain an action on the covenants contained 
in a lease made by his predecessor, the lessee cannot avail himself of the 
lease’s being invalid, which would be to allege a defect in the title of the 
lessor ; held also, that after 20 years the lord would be barred from entering 
for a forfeiture if the lease were invalid. Wkitton v. Peacocke , 3 Myl. & K. 
325. 

Upon a conditional surrender by way of mortgage in 1826, and a subse- 
quent sale and absolute surrender by the mortgagor to the defendant in 
1832, who was soon afterwards admitted, after which the mortgagee was 
admitted, and brought ejectment, held that the mortgagee was entitled to 
recover. Doe v. Gibbons, 7 C. & P. 161. 

(J Elegit, p. 410.) 

The execution creditor, under an elegit, is not entitled to the rent becom- 
ing due between the time of the delivery of the writ to the sheriff and the 
taking of the inquisition ; such rent is a mere chose in action . Sharp v. 
Key, 9 Dowl. 770. 

(Pine.) 

See as to entry to avoid fine, Doe v. Pett, 4 P, k D, 278, and as to 
waiver of a forfeiture incurred by levying a fine, ib. 
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(Heir, p. 411.) 

Where the jury found that the father of the lessor of plaintiff, his son and 
heir, had been in possession for upwards of 20 years before his death, as 
tenant at will to the grandfather of the lessor of plaintiff 3 held that no right 
descended under the 3 & 4 Will. 4, c. 27, s. 27, upon the lessor of plaintiff, 
to enable him to maintain ejectment, even against a stranger. Hoe v. 
Thompson , 2 N. & P. 650. S. C. 1 Nev. & P. 215. 

Where the husband took under the marriage settlement a moiety of an 
estate of the wife in fee, and at the death of her brother the other moiety 
descended upon her as heiress at law, and she dying without issue the hus- 
band continued in uninterrupted possession of the entire estate for 23 years, 
without any acknowledgment of title of any other person ; held, that the 
non-claim of the wife's lieir for five years after the passing of the 5 & 6 Will. 
4, c. 27, s. 12, was tf bar ; and that s. 19 applies only to cases of parties resi- 
dent in Ireland before the passing of the statute, and where the contro- 
versy has not arisen until after the passing of it : held, also, that construc- 
tive trusts may be barred by long acquiescence. Haaell , ex parte, 3 Younge 
& C. 017. 

In ejectment by an heir, the plaintiff having proved a title as heir, upon 
which the defendant sets up title under a will ; the plaintiff is entitled to put 
in reply a subsequent will, revoking the former devise, as in contradiction of 
the defendant’s case, and not as part of his own case in chief.' Hoe v. Godey f 
2 Mo. &R. 243 3 and 9C.&P. 46. 

(By Landlord. — Proof of Tenancy , p. 412.) 

The father of the deceased occupier being tenant of a farm, of which the 
tenancy would expire at Lady-day, the attorney of the landlord, in De- 
cember, proposed to let that and other farms according to the terms of a 
printed paper then read, and which the deceased assented to, and agreed to 
succeed his father at Lady-day, but no writing was signed, and he entered 
and continued in possession until his death, after which his executors, the 
defendants, entered and paid the rent ; held, that such agreement, followed 
by entry and payment of rent, created a tenancy upon the terms of the 
printed paper, and which might be referred to by the attorney to show the 
terms of the demise. Lord Bolton v. Tomlyn, 1 Nev. & P. 247. 

An agreement in writing for a yearly tenancy is not altered by the tenant 
agreeing to pay quarterly, and doing so. Turner v. Allday , 1 T. & G. 819. 

The plaintiff being the grantee of an annuity or rent charged on lands, 
with pow^r of entry in case of the rent being in arrear, and which lands the 
grantor afterwards demised to the defendant for a term, having distrained 
for arrears of the annuity, the defendant signed an agreement to attorn to 
the plaintiff, and paid him rent, — distresses had also been made, and a six 
months’ notice to quit given ; held, that it created a tenancy from year to 
year, as between the defendant and the annuitant, determinable on the 
payment of the arrears, and upon which the lease for years would revive. 
Hoe v. Boulter , 1 N. & P. 050. 

An agreement of demise for one year certain, and so from year to year, 
with a proviso that either party might determine the tenancy by three 
months’ notice, creates a tenancy for two years certain. Hoe v. Green , 
1 P. & D. 454. 



LAKDLOUD— NOTICE. 


1407 


( Notice to quit , p. 414.) 

A general letting, at a yearly rent, is evidence of a yearly tenancy. R. 
v. Herstmonceaux, 7 B. & C. 551. (See as to the presumption to be made 
from a reservation of weekly wages, R. v. Pucklechurch , 5 East, 382.) A 
general letting, without any reservation of annual rent, constitutes a te- 
nancy at will. Richardson v. Langridge , 4 Taunt. 128. 

In the absence of any evidence of usage, it is not an implied term in a 
contract for a weekly tenancy, that a week’s notice is to be given ,* but, 
in the absence of such usage, where a new week is entered upon, the 
tenant is bound to continue until the expiration of that week, or to pay 
the week’s rent. (Per Parke, B.) Huffell v. Armitstead , 7 C. Sc P. 66. 

Where an original lease, under which the defendant was let into posses- 
sion, became forfeited, and the lessor, the lessee (the defendant), and a 
party to whom the lessee had mortgaged the lease, agreed that the mort- 
gagee should have a new lease granted, and should make an under-lease 
to the defendant, who was thereupon put into possession upon a promise 
that upon payment of the original mortgage sum he should have an under- 
lease ; held, that the defendant did not become tenant from year to year, 
nor entitled to six months’ notice to quit. Roe d. Rogers v. Pullen , 2 Bing. 
N. C. 749. 

A tenant gives notice to quit after a refusal to reduce the rent ; the land- 
lord proposes* to acquiesce in letting for a year on the reduced terms, if he 
cannot obtain another tenant : it is an implied condition that the tenant 
accepting the terms, should permit the house to be looked over, and having 
refused, the parties stand on their original rights. Roe v. Marquis of Hert- 
ford, 1 M. & W. 690 ; and 1 T. & G. 1028. 

{By whom given , p. 417.) 

If several lessors be partners in trade, and one signs the notice to quit in 
the name of himself and partners, it is sufficient ; an authority is to be 
presumed. Roe v. Hulmc , 2 M. & B. 433. 

A notice to quit by one of several joint-tenants is sufficient to put an 
end to a tenancy from year to year as to all, upon a joint demise by such 
joint-tenants, inasmuch as the character of the tenancy is that the tenant 
holds the whole of all so long as he and all shall please. Roe d. Aslin v. 
Summer sett, 1 B. & Ad. 135. 

But if an agent employed to receive rents give a notice to quit, having 
no authority at the time to determine the tenancy, and there is no recog- 
nition of the authority of the agent before the day of the demise laid in the 
ejectment, the mere bringing the action is insufficient. Roe v. Walters , 
10 B.&c G. 626. But see Ooodtitle v. Woodward, 3 B. & A. 689. 

The widow of a tenant from year to year continues in possession ; the 
landlord is entitled to recover upon notice to quit served on her, although 
he does not prove her to be the personal representative of the tenant 
Rees v. Perrott, 4 C. & P. 230. 

( Service , p. 417.) 

If a notice to quit is served on the tenant’s wife at the house, accom- 
panied by a statement that the paper delivered is “ a notice of discharge,” 
it is sufficient. Smith v. Clark, 9 Dowl. 202. 
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{Form of Notice , p. 418.) 

Where the premises were originally taken to hold from May 1832 to 
February 1833, and thence from year to year, and, on the 22d October 1833, 
a notice was served to quit " at the expiration of hal£a year from the deli- 
very of the notice, or at such other time or times at which your present 
year’s holding would expire, after the expiration of half a year from the 
delivery of the notice held, that the word “ present” might be rejected, 
and that the notice was sufficient to determine the tenancy on the February 
1835. Doe d. Williams v. Smith , 5 Ad. & Ell. 350. 

A notice to quit “ on Saint Michaelmas Day,” is primd facie a notice to 
quit at New Michaelmas; but if the holding be from Old Michaelmas, it 
will be a sufficient notice to quit at that time. Doe v. Perrin , 9 C. & P. 467. 

A tenant held a house and land from year to year ; the land from the 2d 
of February, the hqjise, &c. from the 1st of May. On the 16th of February 
1838, a notice to quit was served on him, requiring him to quit and deliver 
up the farm at the end of his present year’s holding ; this is a good notice 
to determine the tenancy in the spring of 1839 ; it not being shown on the 
part of the tenant that the land was not the principal subject of the holding. 
A notice to quit, given by a person authorised by one of several lessors, 
joint-tenants, determines the tenancy as to all. Doe v. Hughes , 7 M. & W. 
139. 

Lease for twenty-one years from Michaelmas 1823, with a covenant that, 
if the tenant should desire to determine the demise at the end of the first 
fourteen years, and should leave or give six calendar months’ notice im- 
mediately preceding the expiration of the first fourteen years, the lease 
should determine ; the tenant, six months before the June preceding the 
expiration of the first fourteen years, gave notice that he should quit on the 
24th June 1837, agreeably to the covenants of the lease: held, that this 
notice did not satisfy' the covenant, and that the jury could not be asked 
whether, from the landlord’s conduct as shown in evidence, they believed 
that he understood the notice to refer to Michaelmas 1837. Cadby v. 
Martinez , 11 A. & E. 720. 

A misdescription of the parish is immaterial if it appear that the defen- 
dant was not misled. Doe v. Wilkinson, 4 P. & D. 323. 

( Disclaimer , p. 419.) 

Where the defendants, having paid rent to the lessors of the plaintiff (as 
executors of the original former landlord), before the day laid in the demise, 
attorned to another ; it was held a sufficient disclaimer, and that an admis- 
sion of such attornment made after the action brought was sufficient evidence 
of disclaimer, as against them. Doe d. Ince v. Letherlin, 6 N. & M. 313 ; 
and 4 Ad. k Ell. 784. 

The tenant disclaimed in March, and the landlord distrained in the 
following November for rent, it was held to amount to a waiver of the dis- 
claimer, and that the 8 Anne, c. 14, ss. 6 & 7, enabling landlords to distrain, 
after the determination of a tenancy, did not apply to cases where it was 
put an end to by the wrongful act of the tenant. Doe v. Williams, 7 C. & P. 
322. 

Where IT. holding for lives of K. } let the premises to the defendant year 
by year, with an agreement for a lease for seven years or for his own lease, 
and on the expiration of the seven years having sold his interest to the 
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plaintiff, the latter demanded first the possession, to which the defendant 
replied that he held on lives, and should hold as long as they lived ; a 
quarter’s rent Was then demanded, to which the defendant answered, that 
he held of 27., who had directed him to pay K., and that he should do so ; 
held, that it was properly left to the jury, and that they were justified in 
finding that there was no disclaimer, the defendant asserting no title in 
himself, hut merely that he insisted on standing by the agreement, aud in 
the absence of any notice to quit the plaintiff was not entitled to recover the 
premises. Doe v. Cooper , 1 M. & Gr. 135; and 1 9c. N. S. 36. 

In ejectment against lessee for years for forfeiture by a disclaimer of the 
lessor’s title it was held, that a parol disclaimer was insufficient : also, that 
a demise laid on the day of the supposed forfeiture accruing, to commence 
from two days previous, was good. Doe v. Wells , 2 P. & D. 396. 

B. concurred, with other members of his family, in letting land to C. as 
tenant from year to year, and it was agreed that the rent should be paid to 
D . as agent for the family. 2?., to whom alone the land really belonged, 
demanded rent of C who said, “You are not my landlord.” B . then de- 
manded possession, which C. refused to give up : — Held, that if the jury 
were satisfied that the fair meaning of this was, that C. asserted that B . 
and himself were not in the relation of landlord and tenant, this was a dis- 
claimer; and that C, was not entitled to notice to quit. Doe d. Bennett v. 
Long, D C. 773. 

If in ejectment the lessor of the plaintiff rely on a disclaimer, it will be 
no objection to his recovering, that the disclaimer was on the day of the 
demise laid in the declaration. Ibid. 


(Tenant at Will , p. 420.) 

Trespass for entering plaintiff’s dwelling-house, plea that the plaintiff, an 
alien, as lessee, was in possession under an agreement of demise, (illegal as 
against the 32 Hen. 8, c. 16,) and providing for a future lease ; held, that 
whether the instrument amounted to a lease or not, the agreement being 
unlawful, the plaintiff could acquire no interest under it, and that the de- 
fendant was justified in entering to determine the tenancy at will. Lapierre 
v. McIntosh, 1 P. & D. 629 ; and 10 Ad. & Ell. 857. 

A mere tenant by sufferance being turned out of possession by his land- 
lord, having no interest in the land, cannot maintain ejectment, although 
he may trespass. Doe v. Murrell , 8 C. & P. 135. 

Where upon an agreement for the purchase of premises by defendant, he 
was let into possession forthwith, paying interest until the payment of the 
purchase-money and completion of the purchase, and afterwards built on the 
land, and no conveyance was ever tendered, nor any steps taken by the ven- 
dor (the plaintiff) to enforce the performance, but on failure in payment 
of the interest, he brought ejectment; the interest of the defendant in the 
premises was held to amount only to a tenancy at will, determinable with- 
out any notice to quit. Doe v. Chamberlaine , 5M.&W. 14. 

Where the lessor of plaintiff had let the defendant into possession in 1817, 
as tenant at will, and ten years afterwards entered on the land, and without 
the consent of the tenant dug and carried away stone, but the defendant 
continued inpossessionas before, until 1839, when the plaintiff brought his 
ejectment, the jury found that the defendant, during the whole period, 
was tenant at will; it was held, that by the entry in 1827, the tenancy 
vol. hi. 4 X 
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at will being determined, and the defendant having become merely tenant 
by sufferance, the jury ought to have found whether a new tenancy at will 
was then created, and a new trial waB accordingly granted. Doe v. Turner , 
7 M. & W. 220. 

Where the occupation of a house is in consideration of services rendered 
by the occupier, and is with a view to those services, a notice to quit is 
unnecessary if the service be put an end to. Doe v. Derry , 9 C. k P. 494. 

Provision is made in a mortgage deed for payment of a yearly rent or sum, 
the mortgagee to have the ordinary remedies of a landlord for rent, pro- 
vided that the reservation shall not prejudice the mortgagee’s right to 
enter ; a distress as for rent does not entitle the mortgagor to a notice to 
quit as tenant. Doe v. Olley 9 4 P. & D. 275. 

( Forfeiture , p. 421.) 

In ejectment on a forfeiture, the day of the demise is amendable at the 
trial. Doc v. Leach , 9 Dowl. P. C. 877. 

A lessee covenanted to insure, and the premises were uninsured for a 
week ; in ejectment for a forfeiture for a breach of this covenant, the lessor 
cannot recover if he, by his conduct, has led the lessee to believe that the 
premises were properly insured by himself. Doc v. Sutton , 9 C. & P. 706. 

A lease contained a covenant to repair, and that upon notice of defects 
the lessor might within two months afterwards enter and do repairs, and if 
the expenses were not paid by the lessee, that the lessor might distrain 
for them ; there was also a power of re-entry upon any breach of cove- 
nant : the lessor afterwards gave notice that lie should do certain repairs at 
the end of six months and charge the lessee with the expense, and upon 
the six months having elapsed, the lessor gave notice to the lessee that if 
he did not comply with certain terms within three days he should hold him 
to the covenants ; held that upon the lessee not complying, the lessor could 
not maintain ejectment for the* forfeiture ; having elected the remedy for 
non-repair, the general power to re-enter did not. revive by the three days’ 
notice. Doe d. Rutzen v. Lewis, 5 Ad. & Ell. 277. 

In ejectment for forfeiture for breach of covenants for insuring and 
repairing, the plaintiff is bound to show that the forfeiture has been com- 
mitted, and the refusal of the defendant to produce the policy is not of 
itself evidence that he had not insured, but merely lets in secondary evidence. 
Doe d. Bridger v. Whitehead, 3 N. & P. 557. 

The directors of a company, before they were enabled to sell or demise 
lands conveyed to them, granted a lease with power of re-entry on breaches 
of covenant, and afterwards by an Act the company was incorporated, and 
all contracts previously entered into were declared valid and effectual as if 
entered into with the incorporated company; they may support ejectment 
on such clause of re-entry. Doe v. Knehell, 2 Mo. & R. 66. 

During the continuance of a tenancy from yeai to year, the landlord 
mortgaged the premises to secure the payment of an annuity; the mort- 
gage deed contained a proviso, that he should remain in receipt of the rent 
until sixty days after default made ip payment of the annuity ; held as 
against the tenant, that before default the mortgagor had a sufficient inte- 
rest u the premises remaining in him to entitle him to determine the 
tenancy by a notice to quit. Doe d. Lyeter # others y. Ooldwin, 1 G.&D- 
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(Damages, p. 424.) 

In trespass for mesne profits, a verdict may be found against the defendant 
though he never actually occupied during the time of the trespass, it being 
proved that before the trespass the defendant, who then held lawfully, under- 
let to JET., that defendant's and H.’b interest became determined and right of 
possession vested in plaintiff, that H. held on, and that the defendant after- 
wards continued to receive rent of him, and declared him to be his tenant, 
when the plaintiff demanded possession, the defendant and H. both alleging 
title in the party under whom the defendant formerly held. Dae v. Harlow , 
12A.&E.40. 

The landlord may give evidence of mesne profits under the 1 G. 4, c. 87, 
s. 2, although no notice of trial be proved. Doe v. Hodgson , 4 P. & D. 
142 ; 12 A. & E. 135. 

The day on which it was alleged the plaintiff was ejected by the defend- 
ant, and that on which possession was recovered by the former, are not ma- 
terial in a declaration in trespass for mesne profits, although such days are 
not stated under a videlicet . Ivc v. Scott Sf another , 9 Dowl. 993. 

(I £ 2 Viet . c. 74.) 

See as to summary proceedings for recovery of tenements let for not ex- 
ceeding seven years nor 20 1. rent, 1 & 2 Viet. c. 74. 

(By Mortgagee, p. 427.^ 

In ejectment by mortgagee, a defendant, not the mortgagor, but defending 
for his benefit, is not allowed to set uj> a prior mortgage. Doe v. Clifton , 
4 Ad. & Ell. 813, 

In order to found jurisdiction under 7 Geo. 2, c. 20, to relieve the mort- 
gagor on payment of the mortgage debt and interest, it is an essential pre- 
liminary that he should make himself defendant. Ih . 

In ejectment by mortgagee against mortgagor, the lease for a year recited 
in the release, executed by the latter to th| former, is sufficient evidence 
that the mortgagee was in possession at the time of the execution of the 
release, without producing the lease. Doe v. Wagstaff, 7 C. & P. 477. 

Where from payments of interesttm the mortgage money, the possession 
of the mortgagee was not adverse within twenty years before the passing of 
3 & 4 Will. 4, c. 27, and the jury had found that the mortgage had not been 
paid ; on ejectment by the heir of the mortgagee, brought within five years 
after the Act, it waB held that he was not barred by s. 2. Doe d. Jones v. 
Williams, 5 Ad. & Ell. 291. 

(Tenant in Common, p. 429.) 

The Court refused to allow the tenant in possession to enter into the con- 
sent rule, confessing only lease and entry, without ouster, where he only 
claimed to hold under a tenant in common. Doe d. Wills v. Doe, 4 DowL 
628. . 

The occupation by a company of the site of a railway, was held to be an 
ouster of the tenant in common. Doe v. Horn, 6 M. & W. 664. 

( Competency, p. 438.) 

Ejectment by a devisee of an undivided interest under a will,tbeques- 
tion being the competency of the testator , held, that a party entitled to 
another portion, not being immediately interested in the result of the ver- 
dict, was not an incompetent witness: & fortiori was not another party, who 

4 x 2 
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stated on the voire dire that he had transferred his interest to another. 
Doe v. Pearce, 5 M. & W. 606. * 

In ejectment brought by an assignee of a mortgage, made by the defend- 
ant, a party who has taken a later mortgage from the defendant is not a 
competent witness for the defence. Doe v. Bamford, 11 A. & E. 786. 

Where, in ejectment, evidence was received in favour of the plaintiff 
which was inadmissible, but all objections and exceptions were reserved for 
the opinion of the Court above, by the consent of both parties ; it was held, 
that the defendant was not entitled to a new trial without payment of costs, 
on the ground of the reception of this evidence, if the legal evidence ad- 
mitted showed the title to be in the lessors of the plaintiff; as, upon such a 
reservation, the Court are called upon to decide whether the lessors of the 
plaintiff are entitled to recover or not. Doe v. Ross, 7 M. & W. 102. 

In an action by overseers to recover parish lands, held that a rated inha- 
bitant was a competent witness ( per Alderson, B.) Doer, Cockell, 6 C.& P. 
626 ; supporting Oxenden v. Palmer , 2 B.' & Ad. 236 ; contrd, Heudibourck 
v. Langston, and Rex v. Dayman , 1 M. & M. 401 ; and now see the late st. 
supra, vol. i. p. 169. 

Ill ejectment for a parish house, held, that since the 64 Geo. 3, c. 170, s. 9, 
a parishioner having valuable property was a competent witness. Doe v. 
Murrell , 8 C. & P. 134. 

* ELECTION, p. 436. 

( Frivolous Petition.) 

Debt for the costs of a frivolous petition against the return under the 
9 Geo. 4, c. 22, s. 63 ; the omission to give notice to the returning officers to 
attend at the bar of the House on the striking of the committee, is a matter 
directory only, and not essential to the legal constitution of the committee, 
the officers having no power of interfering in the choice of the committee; 
and the petition being silent in^ts prayer as to any claim of redress against 
the returning officers on the ground of misconduct, and only incidentally 
complaining of impartiality and misconduct, they are not to be deemed 
parties to the petition, and the report therefore is not void by reason of 
omitting to notice the charge against them: also the recognizance entered into 
being in the prescribed form, it is sufficient that one of several petitioners 
entered into it in that form. The Speakers certificate is conclusive as to the 
amount of costs for which the verdict is to be entered up. Ranson v. Dundas, 
8 Bing. N. C. 123 ; 3 Sc. 429 ; and 6 Dowl. 207. 489. 

On application to the Court, under 9 Geo. 4, c. 22, to enforce the payment 
of the costs of opposing a petition against a return ; it was held, as the 
Speaker’s certificate, to which the statute assigns the effect of a war- 
rant of attorney to confess judgment, must be founded on the report 
of a committee appointed in conformity with the Act, that where the peti- 
tioner did not appear at the time fixed for the purpose of appointing the 
committee, and a committee was nevertheless struck and sworn, instead of 
being discharged, as directed by s. 3, and proceeded to vote the petition fri- 
volous and vexatious, the Court unwarranted in refusing to issue their pro- 
cess, and is bound to institute the inquiry whether the certificate was 
founded on proceedings in compliance with the Act. Bruyeree v. Halcomb, 
6 Nev. & M. 149 ; and 3 Ad. & Ell. 381. 

And the Court having only a statutory power to enter up judgment, must 
strictly puTBue that power, and can therefore only direct the judgment to 
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be entered for the sum specified in the Speaker’s certificate, and the award 
of costs of the rule for entering the judgment was struck out. Ranson v. 
Dnndas , 8 Bing. N. C. 556 ; 1 6&. 429 ; and 5 Dowl. 489. 

The Court refused to allow a suggestion of facts to be entered on the 
record, the Speaker’s certificate having the effect of a warrant to enter 
judgment ; after its validity has been established, the Court cannot inter- 
fere by any inquiry as to preceding facts. 3 Bing. N. C. 180 $ and 8 Sc. 
497. 

{Expenses of Election .) 

Where the defendant was proved to have acted as chairman of the com- 
mittee of an election candidate, and a party offering his services to the 
committee, was afterwards at a meeting of the partizans informed that his 
duties were to be in regulating the supply of refreshments at the different 
public-houses, and he was furnished with a list and directions, and the 
agent arranged with the plaintiff’s testatrix and others, but he could not^ 
prove that the defendant was present at such meeting, although he after- 
wards told the agent if he met with any difficulty to come to him ; held, 
that to fix the defendant personally, the plaintiff was bound to prove that 
such agent was either employed by the defendant alone, or by the defendant- 
and others, to give such orders, and that the defendant was not hknself 
acting as agent for others, or that the agent was a principal jointly 
with the defendant and others, and that it was immaterial whether the 
plaintiff considered the agent as making the contract on behalf of the can- 
didate, if he was not in fact so authorized. Thomas v. Edwards , 2 M. & W. 
215 ; and 1 T. & G. 872. 

( Election by Prosecutor .) 

The application for a prosecutor to elect is an application to the discre- 
tion of the Judge ; where several houses in a row had been burnt, and the 
setting each on fire was alleged in distinct counts, being one transaction, 
the Judge refused the application, R. v. Trueman , 8 C. & P. 727. 

Although receivers are charged with* distinct offences, it is too late 
after verdict to object that they should have been separately indicted ; the 
party ought to have required the Judge to have put the prosecutor to his 
election whilst the trial was going on. R. v. Hayes , 2 Mo. & R. 156. 

- ( Election of an Officer .) 

See R. v. Briyhtwell, 10 Ad. & Ell. 171. 

( Election under a Will , fyc.) 

Where the intention to dispose was clearly expressed, and no ambiguity 
in the expressions used ; held that extrinsic evidence to show that the party 
bequeathed property as her own which did not belong to her, and intended 
to leave a considerable residue for charitable purposes, which by reason of 
the mistake turned out much less than she intended, was properly rejected, 
and that such circumstances would not raise a case of election. Clementson 
v. Gandy , 1 K. 309. 

ERROR, p. 436. 

Where parties were convicted of an offence which subjected them to 
capital punishment, and the judgment pronounced was of transportation, 
upon which a writ of error was brought, held that the Judge being Jhnctus 
officio , it could not be remitted back, nor could the Court of Error give the 
proper judgment. JR. v. JBeumfe, 7 Ad. & Ell. 68. 

4x3 



1444 


APPENDIX t 4 — EXAMINATION. 

ESCHEA|. 

(3 £4 Will 4, c. 108, s. 2.) 

Where an illegitimate became the purchaser of lands, which descended 
to his son, who died without issue and intestate; held, that the heirs of the 
party last seised ex parte matemd were not entitled, but that, notwithstand- 
ing the 3 & 4 Will. 4, c. 106, s. 2, the lands escheated to the Crown. Doe 
v. Blackburn , 1 M. & Hob. 547. 

ESTOPPEL, p. 437. 

According to the practice of the Benchers of Lincoln’s-Inn, on admission to 
chambers, of which the fee is vested in them as trustees, the former tenant 
by permission surrenders in favour of the party allowed to be admitted ; 
this being only by order of the benchers, without any formal conveyance, 
the party admitted takes no estate from the party surrendering, and is not 
therefore a privy in estate, so as to be bound by estoppel as to the acts of 
. the party so surrendering. Doe v. Errington, 6 Bing. N. C. 79. And see Co. 
LitU852, a. 

In consequence of the embarrassment of the affairs of a joint stock com- 
pany, the shareholders by deed empowered a committee to certify what 
sum would be necessary to satisfy the claims on the company, and the pro- 
portion each shareholder should pay, and which the defendant amongst 

others covenanted to pay; in an action on such deed, alleging that 1 

had been so certified, and that 1 was the proportion of the defendant, 

and a demand and refusal by him ; pleas, amongst others, one traversing that 
the committee had certified, as the fact was ; and another, that such sum 
was not necessary to satisfy the claim, &c., and that the committee had 
fraudulently signed such certificate; it appeared that, on a similar cer- 
tificate, the defendant had paid a portion of the sum awarded against him, 
and that the subsequent certificate had been made for the same amount to 
avoid confusion amongst the other contributors, and that the defendant had 
notice that he would be allowed to deduct his former payment out of the 
subsequent claim; held, 1st, that the defendant was not estopped from 
showing that by reason of the previous payment, the certificate was erro- 
neous in stating the amount necessary ; but,2dly, that the fact of the second 
certificate being erroneous, did not under the circumstances necessarily 
amount to fraud in law. Wilson v. Butler , 4 Bing. N. C. 748 ; and 6 Sc. 
641. 

A party executing a deed is not estopped^by recitals contained in other 
deeds, which go to make up the title. Doe d. Shelton v. Shelton , 4 Nev. & M. 
667 ; and 3 Ad. & Ell. 265. 

EXAMINATION, p. 438. 

( Of Prisoner before Magistrate . ) 

A prisoner’s statement before a magistrate is not an answer to the depo- 
sitions, but to the charge ; and he is not entitled to have the depositions read 
as a matter of course upon his examination being put in ; but if the exami- 
nation refers to any particular depositions, he is entitled to have them read 
in explanation. Dennis’s Cose, 2 Lew. Cr/Cases, 261. 



EXECUTOR. 


1415 


EXECUTOR, p. 439. 

( Bond Notability p. 442.) 

A plaintiff sued under Irish letters of administration, to which the 
defendant being under terms to plead issuably, pleaded that the deceased 
was an inhabitant and commorant of the city of Dublin, and died possessed 
of bond notabilia within the diocese of London ; the Court held that they 
ought to assume that the cause of action was bonum notabile within the 
letters of administration, where the contrary was not alleged, and that the 
plea was not an issuable plea, but allowed an amendment to the effect that 
the debt was bonum notabile in London, that fact being verified by affidavit. 
Hathwaite , Administrator , &fc. v. Pkaire f 8 Dow 1. 541. 

( Executor of Executo?'.) 

An application by the executor of an executor to be permitted to renounce 
the execution of the former will, and take probate of the latter, was 
rejected. The executor of an executor becomes, on taking probate of the 
second will, the executor of the first testator. In the Goods of John Perry, 

2 Curt. 655. 

(Actions by and against , p. 443.) 

In bringing actions against executors under 2 & 3 W ill. 4, c. 42, s. 2, for 
injury by their testators, it is necessary to show that the action is brought 
within six months after the executors have taken out probate, and quaere, 
if in equity a similar allegation be not necessary in the bill? Pringle v. 
Crooks , 3 Younge & C. 666. 

Upon a covenant by lessee not to fell timber or cut wood, the executor 
of the lessor may maintain the action for the breach committed in the life- 
time of his testator. Raymond v. Pitch , 2 Cr. M. & R. 588. 

An executor is not bound to show a special ground for his testator’s 
effecting a limited insurance on his own life ; but where a policy is effected 
on the life of another by a party having no interest in it, and who pays the 
premium, and the object is to obtain an assignment of the policy; it is 
void, as an evasion of 14 Geo. 3, c. 48, s. 1, 2. Wainwright v. Bland, 1 Mo. 
& R. 481. 

In covenant against two executors for breach of covenant for quiet enjoy- 
ment as against all having lawful title from the testator, the allegation that 
they entered by lawful title is not divisible, but must be proved against 
both. An admission of lawful title by one, that both entered under a deed 
of gift is not sufficient, although both entered, for it is not an admission by 
him qud executor. Fox v. Waters , 3 P. & D. 1 ; 12 A. & E. 43. Secus, as to 
an admission in respect of assets. Per Littledale, J., Ib. As to the effect of 
the acts of one executor in binding another, see Nation v. Tozer , 1 C. M. & R. 
172. The Court gave no opinion as to the effect of the admission, had it 
been made by both. 

An executor in trust, who has not proved, is not liable for a devastavit, 
and therefore is a competent witness to increase the estate. HaU v. Laver, 

3 Younge & C. 191. 

A contract for the supply of certain quantities of stone of particular 
dimensions, and any further quantity required monthly, not exceeding 200* 
tons, the agreement to be in force until a stated time, unless cancelled by 
mutual consent, was held to be binding oh the representative. Wentworth 
v. Cock, 2 P. & D. 251 ; and 10 Ad. & Ell. 42. 

4x4 
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A testator directed his widow to carry on his business until the young- 
est child should attain 21, and for that purpose gave her u the entire 
use, disposal and management of the capital, stock, and effects in the trade, 
and authorized his executors to augment or diminish the capital from time 
to time as they might deem proper;” the executors renounced, and the 
widow took out administration ; held, that the specified property was only 
liable to. the debts incurred by the widow in carrying on the trade. Cut- 
bush v. Cutbush , 1 Beav. 184. 

In debt for rent against an administrator, as assignee of the intestate, the 
defendant pleaded, in discharge of liability otherwise than as administrator, 
that the intestate underlet, for an unexpired term, to a tenant who had 
become insolvent and unable to pay rent ; that the premises were of less 
value than the rent, viz. of the value of a certain sum, part of which 
defendant had paid to plaintiff, and jiart towards the expense of a party- 
wall under the Building Act (14 Geo. 3, c. 78.) ; that, before the rent became 
due, defendant offered to surrender all liis interest in the premises to 
plaintiff, who refused to accept them, and that he had fully adminis- 
tered, &c. Replication, that the premises were of more value than the sum 
mentioned in the plea, viz. of the value of the rent ; and that defendant did 
not offer to surrender, &c. Issue thereon. Held, that the real value of the 
premises, as against defendant, must be taken to be that which it would 
have been if he had not himself committed a breach of a covenant to repair 
in the original lease : held also, that the value, as between plaintiff and 
defendant, was not affected by the insolvency of the under tenant, whose 
lease also contained a covenant to repair, with a proviso of re-entry for 
breach and for nonpayment of rent. Homidge v. Wilson, 11 A. & E. 645. 

Where, during absence, a special administrator was appointed, it seems 
that although the acts of the executor were admissible against the adminis- 
trator, mere declarations are not. Bush v. Peacock, 2 M. & Ry. 162. 

In trover against an executor for a watch, alleging a conversion within 
six months before the death of the testatrix (27 March 1839), it appearing 
that the watch came into her possession in March 1838, and that upon a 
demand made in December 1838, she said “she should consult her solici- 
tor;” it was held sufficient to warrant the jury in finding that it still re- 
mained in her possession, and a conversion within six months of her death. 
Richmond v. Nicholson, 8 Sc. 134. 

In assumpsit against an executor, for goods sold to him as executor, and 
for work, &c., performed^/hr him at his request, held to be necessarily in- 
tended for debts due from him in his own right, and to be misjoined with 
counts for money paid to his use as executor, and on an account stated 
and a promise by him as executor : and judgment was arrested. Comer v. 
Shaw, 3 Mees. & W. 350. 

In Peeks v. Strutt , 5 T. R. 699, it was held, that an action lay not on a pro- 
mise to pay a general legacy to be implied from sufficiency of assets. But it 
was held in Atkins v. Hill , Cowp. 284, Hawkes v. Saunders, ib, 289, that an 
action lay upon an express promise in consideration of assets. 

An executor having assets wherewith to pay a general legacy of 1,400 1 
to A ., bequeaths to A. an annuity, in satisfaction of the debt or sum of 
1,2001.; held, that the 1,2007. is money had and received to the use of A. 
Gorton v. Dyson, 1 B. & B. 23 9. 

A specific legacy vests by the executor's assent, and the observations in 
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Deelts v. Strutt must bo Confined to tlie particular facts in question. Doe 
v. Guy, 3 East, 120. 

In Jones v. Tanner , 7 B. & C. 542, supra , Vol. ii. p. 464, it was held that 
an action does not lie to recover a distributive share on an express promise; 
and that Lord Kenyon’s observations were applicable to actions against exe- 
cutors for legacies generally. 

An action is maintainable for the amount of a legacy allowed to remain 
in the hands of the executor. Gregory v. Hannan , 8 M. & P. 209. 

The action is maintainable for the amount of a general legacy, stated 
in the executor’s account to be retained for the legatee. Hart v. Minors , 
2 C. & M. 700. 

(Action against Executor de son forty p. 44G.) 

The mere ordering the funeral and appropriating a reasonable sum for 
that purpose, does not make the party an executor de son tort ; where the 
defendant had received a debt due to the deceased, and applied it to the 
purpose of the funeral, held that it was a question for the jury to say if the 
sum were more than was reasonable for that purpose ; if he receives more, 
he in effect pays it out of the assets. Camden v. Fletcher , 4 M. & W. 378. 

(Assets, p. 447.) 

In Foster v. Blakeloch , 5 B. & C. 328, Vol. ii. 449, the probate was taken to 
be evidence of assets to the amount covered by the stamp. 

In Steamy. Mills , 4B.& Ad. 657, Littledale, J., does not say that the pro- 
bate stamp is not evidence of assets, but says that the stamp in such case is 
the less conclusive, as the Stamp Act requires the whole of the value to be 
sworn to. Parke, J., says, he cannot assent to the decision, but says nothing 
as to the question of amount. 

In Mann v. Lang, 3 Ad. & Ell. 699, all the Judges were of opinion, that 
the probate stamp was admissible evidence to prove assets. As to the suf- 
ficiency to prove assets, Denman, L. C. J., observed, it may be difficult 
to draw a line so as to fix a time before which the probate would not, and 
after whieh it would constitute sufficient evidence ; yet after a certain 
time acquiescence would be the strongest evidence that the amount had 
come to the hands of the party acquiescing. It is clear, however, that for 
some purposes the probate is admissible evidence ; it shows one side of the 
account, even where it might not in itself be sufficient evidence. 

Littledale, J., expressed his opinion, that the stamp on the probate is 
admissible, but not primd facie evidence of the amount of assets. He ob- 
served that in Curtis v. Hunt , many years had expired since the probate. 

Patteson, J., was of opinion, that the stamp was not any evidence by 
itself, even after a long time had elapsed, and he disapproved of Curtis v. 
Hunt, 1 and Foster v. Blakeloch. 

Williams, J., was of opinion, that the evidence was admissible, and that 
the amount of weight to which such evidence was entitled, was for the Judge 
and jury. 

A party employed successively the plaintiff and others as solicitors in a suit 
in Chancery, and eventually and after her death, upon revivor, the then 
attorney obtained a decree, and an order for the Master to settle the costs 
of all parties, which when settled were to be paid as directed, viz. the posts 
of the plaintiffs in the suit to their then solicitor, and of the defendants tp 
their several solicitors ; the plaintiff, one of the original solicitors, having 
received a part, and a judgment of assets quando, was proceeding to enforce 
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the judgment, when the executor induced him to stay, undertaking to pay 
the residue of his bill out of the first assets ; under these circumstances, 
upon a further sum being awarded out of Chancery in the suit in respect 
of the same costs, it was held, (per Parke and Aider son, B.B., contra , Lord 
Ahinger , L. C. B.) that such sum was assets within the meaning of the 
undertaking. Smedley v. Philpot, 3 M. & W. 573. 

The testator deposited with the party whom he made his executor 
a policy, as security for a debt, and for a further advance, which the office 
refused to pay, unless a receipt was given by the holder, u as executor,” 
and which he did ; held, that upon the plea plene adm. 9 except, &c. that the 
executors were only chargeable for the surplus as assets after payment of 
the debt. Glaholm v. Rotontree, C Ad. &, Ell. 710. 

Although on many points connected with assets, the admission of one 
executor will bind the other, yet the admission of one as to the legal effect 
of a deed, was held not to do so. Fox v. Waters, 4 Pcrr. & D. 1. 

Where an executor made payments from time to time on account of a 
legacy and interest, but did not pass the account at the Legacy-office until 
nine years after the death, when there appeared a considerable surplus ; 
held to amount to such an admission of assets as to enable the legatee to a 
decree for immediate payment, without previously taking an account of the 
testator’s estate. Whittle v. Henning , 2 Beav. 396. 

Proof of furniture bought within twelve months, and seen in the intes- 
tate’s house shortly before his death, is prime! facie evidence of assets. Brit- 
ton v. Jones, 3 Bing. N. C. 676 ; and 4 Sc. 393. 

(Payments by 9 p. 449.) 

Where an executor makes payments to simple contract creditors, a bond 
being in existence, but not then payable, they will be allowed ; but not 
to legatees, although he has no notice of the bond. Norman v. Baldry, 
6 Sim. 621. 

(3 $ 4 W. 4, c. 42, s. 31.) 

The effect of the stat. 3 &4 Will. 4, c. 42, s. 31, is to throw the onus on 
the executor, to relieve himself from costs where he fails in the suit ; and 
the Act being made in favour of defendants, the plaintiff must bring a 
ground for the interference of the Court, by showing some misconduct on 
the part of the defendant. Godson v. Freeman, 2 Cr. M. & R. 585; 1 Tyrw. 
& Gr. 85 ; and 4 Dowl. 543. 

The Court will only interfere to protect him from costs where he has been 
led into the suit by any misconduct of the defendant; and it is not enough 
that he merely and bond, fide believes the debt to be due. lb. 

The authority of a single Judge is co-ordinate with that of the whole 
Court, as to exempting an executor (plaintiff) from costs; and the Court 
refused, therefore, to interfere with a Judge’s order. Maddocks v. Phillips , 
5 Ncv. & M. 370. 

The statute applies to actions brought before the Act, although not tried 
until after. Grant v. Kemp , 2 Cr. M. & R. 636. 

Where in an action on a bond above twenty years’ standing, the jury 
found for the defendant on a plea of discharge under the Insolvent Act, of 
which it appeared the plaintiff’s intestate had notice; held that there being 
circumstances which ought to have put the plaintiff on further inquiry, it 
was not a case to exempt him from the payment of costs. Engler v. Twisden , 

2 Bing. N. C. 263 ; 2 Sc. 427 ; and 4 Dowl. 830. 
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( Competency .) 

A . B. an executor, and one of the residuary legatees under a will on the 
20th of November, renounces probate of the will (but the proxy of renuncia- 
tion is not recorded until the 2d of December) and on the 22d of November, 
by deed of gift, conveys his interest in the personal estate of the deceased fo 
C . D, (who was also an executor), in order to render himself a competent 
witness to support the will : held, first, that the proxy of renunciation took 
effect from its date ; secondly, supposing the renunciation to be invalid, 
that as the interest under the will was conveyed by the deed of gift, the 
party was a competent witness under the stat. 1 Viet. c. 20, s. 17. Aftm- 
day and another v. Slaughter , 2 Curt. 72. 

A party produced as a witness for executors propounding a will, admit- 
ting that he retained and was personally liable to the proctor for his bill of 
costs, is incompetent. Handley v Edwards , 1 Curt. 722. 

Where a legatee sued the executor for the recovery of a specific legacy, 
viz, a bond debt ; held, that the obligor having a direct interest in prevent- 
ing its being enforced, was not a competent witness to prove that the cir- 
cumstances under which the bond was executed were such as*to show that 
it was irrecoverable. Davies v. Morgan, 1 Beav. 405. 

EXTINGUISHMENT, p/455. 

Where an easement has become extinct by unity of ownership, and the 
owner wishes to grant the easement with the premises to which it was 
formerly appurtenant, he must use language to show that he intended to 
create the easement de novo. See Barlow v. J Rhodes, 1 Cr. &*M. 439; infra, 
tit. Way ; Clements v. Lambert , 1 Taunt. 205; supra . tit. Common. 

Where vacant land had been let on a building lease, which expired in 
1824, and the plaintiff had become possessed of a house erected thereon, 
from an under lessee, and had enjoyed therewith a right of using a passage 
adjoining for shooting coals into his cellar, and laying waterpipes thereto, 
and the original lessor had, pending the lease, granted a reversionary lease 
of the plaintiff’s house to him, with all and singular the appurtenances, to 
hold from the day, &c. at which the original lease would end and determine ; 
held, that the right of passage, and of using it for such purposes, passed 
under the reversionary lease as a necessary incident to the subject-matter 
demised, although not specially named in it, and that upon the expiration of 
the original lease, the lessor never having for a moment a right of posses- 
sion, such easement was not extinguished by any unity of possession. 
Hinchcliffe v. Earl of Kinnoul, 5 Bing. N. C. 2 ; and 6 Sc. 650. 

A party has an estate in fee in land, over which an easement exists, and 
an estate for years in land in respect of which the easement exists; the 
easement is suspended only, not extinguished. Thomas v. Thomas, 2 C. M. 
&R. 34; 5Tyr. 804. 

FACTOR. 

To prove a factor a party intrusted with a dock-warrant, within the mean- 
ing of the 2d section of the 6 Geo. 4, c. 94, it must be shown that the owner 
of the goods intended, that the factor should be possessed of it at the time of 
the pledge, or should exercise the pow# which the possession of the bill 
gives him of obtaining the dock-warrants whenever he in his discretion 
might think fit. Phillips v. Huth, 6 M. & W. 572. 
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FALSE PRETENCES, p. 455. 

Where the false pretences alleged were, that the prisoner stated that he 
was a captain in the East India Company's service, and that a note was a 
good and valuable security for the sum of 21 /. ; held, that it not appearing 
that the note was his own, or that he knew it to be worthless, the latter 
false pretence was insufficient, and the two being to be taken together as 
the means of defrauding, the indictment was bad : and judgment was re~ 
versed. Wickham v. R., 2 P. & ,D. 333 ; and 10 Ad. & Ell. 34. 

An attorney, who appeared for a party summarily convicted and fined 2 /., 
represented to the wife that he had before prevailed in compromising a similar 
case for 1 1 ., and that if she would give him a sovereign he would go and do 
the same for her, it appearing that he had never made any such application, 
but that both the fines were paid in full, held to be an obtaining money by 
false pretences, R. v. Aster ley, 7 C, & P. 101. 

A count alleging the pretence to have been made to A. for obtaining an 
order on JB., a third party, to deliver goods, does not charge any offence 
within the statute. JR. v. Tally , 9 C. & P. 227. 

The obtaining goods on a cheque drawn by the prisoner on bankers where 
he had no account, representing that he had an account there, and that it 
would be paid, is within .7 & 8 Geo. 4, c. 29, s. 53, and the indictment 
alleging the pretence that it was a good and genuine order for the pay- 
ment, and of the value of the sum stated, is sufficient. JR. v. Parker , 2 
Moody, 1. 

So where the prisoner, having accepted a bill drawn by the prosecutor, 
had stated that he could raise all the amount for taking it up except 300/., 
which the prosecutor consented to advance, but the prisoner applied it to 
his own use, and suffered the bill to be dishonoured; the Act embraces 
every mode of obtaining money by false pretences, by loan as well as by 
transfer ; and if the jury in such case be satisfied that he was stating 
a deliberate falsehood to obtain the money, and that he knew at the 
time he had not the funds to take it up, and meant all the time to apply 
the 300 L to his own use, the offence was complete. R. v. Crossley , 2 Mo. 
& R. 17. 

So where the prisoner went into a shop, wearing the academic dress, and 
stated that he belonged to M. College, and obtained goods ; it was held to be 
a false pretence, and would have been so although no words had been used. 
J?. v. J Barnard, 7 C. Sc P. 784. 

Where the party obtained money by a pretence which he knew at the 
time to be false, it is immaterial that the party from whom he obtained it 
laid a plan to entrap him into the offence, R. v. Ady } 7 C. & P. 140. 

Where the prisoner had represented himself to be a gentleman's servant 
living at B ., and that he had bought twenty other horses at the same fair, 
which he had at an inn, and that if the prosecutor would take down his filly 
there he would pay him the price agreed ; but the prosecutor stated that he 
parted with his filly, not on account of his believing any of the pretences 
charged, bnt because be expected the prisoner would call at the inn and pay 
him; it was held, that if the jury believed that he parted with his property 

only on such expectation, the pr was entitled to be acquitted. R. y. 

Rale, 7 C. & P. 352. 

Where goods received were obtained by false pretences, it was held that 
the indictment, alleging only that the prisoner received the goods knowing 
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them to have been “ unlawfully obtained, taken, and carried away,” was 
insufficient; it ought to appear that the knowledge was of their having 
been obtained under false pretences, to bring the case within 7 & 8 Geo. 4, 
c. 29, s. 55. R. v. Wilson, 2 Moody, 52. 

( False Qualification.) 

Upon ian indictment under the 2 Will. 4, c. 45 (Reform Act), for giving 
a false answer at the poll as to having the same qualification as registered ; 
held, the voter having given up the key of the premises to the landlord’s 
agent before the election, who had delivered it to another occupant, but 
whose rent commenced after the election, that, in the absence of evidence 
showing the determination of the tenancy, the indictment could not be 
supported. JR. v. Harris , 7 C. & P. 253. 

FEOFFMENT, p. 457. 

A mother and daughter being seised of land, by deed of settlement on 
the marriage of the latter, in consideration of the marriage, granted, bar- 
gained, sold, aliened, enfeoffed, and confirmed, and undertook and agreed 
to convey and assure unto trustees, to the use of the marriage, certain free- 
holds; livery of seisin was indorsed on the deed, but no names were sub- 
scribed : held, that the deed operated as a covenant to stand seised, and that 
a good use passed to the husband, but that possession for less than twenty- 
five years was not sufficient to raise the presumption of livery having been 
made. Doe v. Davies, 2 M. & W. 503. 

FINE, p. 457. 

An examined copy of the record of a fine, levied with proclamations, is 
as good evidence of the fine as the chirograph itself certified by the officer. 
A fine was proved to have been levied of the estate in question, in 1790, 
and the lessors of the plaintiff gave in evidence a deed of conveyance of 
part of the property in 1802, by the conusor of the fine to a purchaser, 
which stated that the fine was levied to the use of himself in fee ; this deed 
was received without objection on the part of the defendant ; held, that it 
was good evidence as a declaration of the uses of the fine, although it was 
not proved that the defendant derived title under the conusor. Doe v. 
Ross, 7 M. & W. 102. 

M., after a devise of his property real and personal to P., purchased 
lands in fee, and procured an assignment of an outstanding term of years to 
P. as his trustee. On the death of M . without republishing his will, a 
moiety of the fee descended to P.’s wife as coparcener with others ; but P., 
thinking himself entitled under the will, entered into, and took the profits 
of the whole to his own use, and afterwards joined his wife in a feoffment, 
and fine sur cognizance de droit come ceo , with proclamations : held, that the 
term was not merged by the seisin of P. in right of his wife ; that the feoff- 
ment and fine were not void, but operated as a disseisin and forfeiture of 
the term, of which advantage might be taken by entry within five years, 
either after forfeiture or after the expiration of the term ; that, in the mean- 
time, the term might be treated as sfill subsisting for the purpose of enti- 
tling a plaintiff in ejectment to recover on a. demise by P.’s personal repre- 
sentative. A joint demise in ejectment cannot be supported a9 the several 
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demise of one or more of the lessors whose title is proved ftt the trial ; there- 
fore, where the demise is by one parcener jointly with another parcener 
and her husband, whose title, jure uxoris , is barred by fine and npaclaim, 
there cannot be a verdict for the plaintiff. Per Patteson, J. : An entry to 
avoid a fine with proclamations, though not authorised by the party in whose 
behalf it was made, is sufficiently ratified by an action of ejectment founded 
on it. Doe v. Petty 11 A. & E. 842. 

By the stat. 3 & 4 Will. 4, c. 74, s. 7, it is enacted, that if it shall be appa- 
rent, from the deed declaring the uses of any fine, that there is in the 
indentures, record, or any of the proceedings of such fine, any error in the 
name of the conusor or conusee of such fine, or any misdescription or omis- 
sion of lands intended to have been passed by such fine, then and in every 
such case, the fine, without any amendment Of the indentures, record, or 
proceedings in which such error, misdescription, or omission shall have 
occurred, shall be as good ond valid as the same would have been, and shall 
be held to have passed all the lands intended to have been passed thereby, 
in the same manner as it would have done if there had been no such error, 
misdescription, or omission. And see s. 8, as to recoveries, where it shall 
be apparent from the deed making the tenant to the writ of entry, &c. 

{Fines, Copyhold.) 

Where a corporation, sole or aggregate, become possessed of lands which, 
in the hands of a tenant, are liable to seignorial rights, as fines and for- 
feitures on conviction of crimes, &c. ; held, that they were liable to indem- 
nify the lord in respect of such loss. Thornton v. Robin , 1 Moore, 438. 
Affirming the judgment of the Court of J ersey . 

Where upon a devise of copyhold lands to trustees, with direction that 
there should always be three, and one having died, and another declined 
acting, the third surrendered and took a new grant to himself and two 
others; held that it was to be deemed an # admission of all three to a new 
estate, and the fine to be calculated as on an admission of the three de novo , 
and that a fine, according to the custom, of two years’ improved value for 
the first life, half of that for the second, and half of the last sum for the 
third, was a proper mode of calculating the fine. Sheppard v. Woodford, 

5 M. & W. 608. 

So, where the jury found that an arbitrary fine was payable on a grant 
by the custom of the manor, but that the fine claimed on the addition of 
live* was unreasonable ; held, that an arbitrary meant a reasonable fine, 
and that the principle of calculating the fine on addition of several lives by 
taking two years’ improved value on the first, and halving it for the second, 
and halving the half for the third, and so on in geometrical progression, was 
a reasonable fine. Wilson v. Hoare , 2P.&D. 659. 

( Commutation .) 

See the provisions as to the commutation of fines, &c. in copyhold and 
customary tenures, and for the enfranchisement of such tenures, 4 Viet. c. 35. 

FORCIBLE feNTRY, p. 459. 

Where a tenant remains in apartments after the expiration of his term, 
the landlord is not justified in forcibly asserting his right to the possession 
by expelling him. Newton v. Harland, 1 Scott, N. S. 474. 
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FOREIGN LAW* 

FOREIGN CONSUL. 

Under the 6 Geo. 4, c. 87, s. 20, a British consul at a foreign port being 
empowered to do all notarial acts which any notary public may do, that of 
certifying the handwriting and authority of the party taking the affidavit 
of acknowledgment of a married woman was held to be included. Barber, 
in re, 2 Bing. N. C. 268; 2 Sc. 436; and 4 Dowl, 640. 

FOREIGN LAW, p.459. 

In a suit in a foreign court for the distribution of the personal estate of a 
party domiciled out of the country, it is bound to adopt, iu the interpreta- 
tion of testamentary instruments, the rules of construction which would 
prevail in the country where the party was domiciled, but it is not bound to 
adopt foreign rules of evidence, every court being governed by its own 
rules of procedure. Yates v. Thompson , 3 Cl. & Fi. 54tfc 

A party domiciled in England, but possessed of a real estate in Scotland, 
died intestate, being indebted on bonds which were jmyable by the heir 
out of the proceeds of the real estate in Scotland ; held, that the right 
which the heir in Scotland paying moveable debts has there against the 
personal estate, may be made available in England, where the personal 
estate is primarily liable for the payment of all debts. Winchelsca, Earl of, 
v. Garatty , 2 Keene, 293. 

Assumpsit upon a decree in Scotland, plea, alleging that the defendant 
was absent and had no notice of proceedings there, so that he might by 
himself or his proctor appear and answer, and that the decree was made in 
his absence, and thereby was contrary to natural justice and wholly void ; 
held that the plea was a mere conclusion of law and not traversable, and was 
no answer to the action, it uot being denied that he was domiciled and resi- 
dent there at the time the debt accrued, or that he had heritable property 
there ; the allegation of want of notice, so that,6fc ., also held too indistinct a 
denial of his having had none. Cowan v. Braidwood , 2 Sc. N. S. 138 ; 
and 9 Dowl. 20. 

A foreign judgment is impeachable here for fraud; where, therefore, to a 
bill for an account by a customer against the defendants (foreign bankers) 
and for an injunction to restrain them from suing on a foreign judgment, 
it appeared that, notwithstanding the judgment, the balance was still 
greatly in favour of the plaintiff, the demurrer was overruled. Bowles 
v. Orr , 1 Younge & C. 464. 

A foreign judgment may be given in evidence and made the subject of 
proceedings in another country, but the subject-matter of such judgment is 
liable to be inquired into ; where, therefore, a decree in the Court of Chan- 
cery in England was made the ground* of suit in the Irish Court of Chan- 
cery, i and had been dismissed on a supposed want of jurisdiction, the 
decree of the latter Court was reversed, and sent back, with a declaration 
that the propriety of the English decree might be examined, and, if sus- 
tainable in part, it might to that extent be executed by the aid of the Irish 
court, although other parts might be deemed erroneous. HotUditchv. Mar- 
quis of Donegal, % Bli. 301 ; and 2 CL & Fi. 470. 

And see the cases there collected. Ifdd. 350. 

Where a contract made in France was for the payment of money in 
England, held that the breach being in the latter, and where the suit was, 
payment of interest was to be governed by the law of England. Cooper y. 
Earl of Waldegrave, 2 Beav. 282. t 
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Assumpsit for freight on a charter-party executed at Java. By the law 
of Holland such contracts are made by a notary, and entered in his book, 
and a copy is given to each party, which may be done at any time, signed, 
sealed, and attested by him ; in the courts of Holland, these copies are 
received in evidence without further proof, but in Java the notary’s book 
must be produced, and the signature of the notary be proved ; held, that 
such copy could not be considered as the original binding document, nor 
admitted as evidence of it until proved to be an examined copy according 
to the law of evidence in this country. Brown v. Thornton , 1 N. & P. 339. 

Although a general stoppage of payments by a foreign trader necessarily 
amounts to a refusal at the time of such stoppage, yet where the suspension 
arose from the stoppage of the house of agency in this country, the Judicial 
Committee held that it established only the ouverture de lafaillite from the 
time of actual stoppage abroad ; a mere refusal, not followed by a cessation 
of payment, was held not to establish such ouverture de lafaillite within 
the 'Art. 441 of the Code de Commerce of France. D'Epinay v. Saunders, 
1 Moore, 103. 


FOREIGN STATES. 

Where this country has introduced its own municipal law into a conquered 
or ceded country, not in all its branches, but only sub modo ; held, that it 
does not draw with it the law incapacitating aliens from holding and trans- 
mitting real estate ; and semh., the .Mortmain Act does not extend to the 
East India British possessions. Lyons , Mayor , Sfc. v. East India Co., I 
Moore, 288. 

. 4 

FORGER^ p. 400. 

An indictment for forging and uttering a deed, stating it as purporting to 
be made on, &,c., (stating the date) between, &e., (stating the parties) and 
purporting to be an underlease by the one to the other of certain premises 
therein mentioned, subject to the rent of, &c., (stating it) and purporting 
to contain a covenant for the payment of the yearly rent, is sufficient under 
the 2 & 3 W. 4, c. 123, s. 2. JR. v. Davies , 9 C. & P. 427. 

A charge of uttering a forged bill of exchange is not supported by proof 
of the acceptance only being forged, which is a distinct offence. JR. v. Hor- 
well, 1 By. & M. 405. 

A forged paper, in the following form : “ Please let the lad have a hat, 
and I will answer for the money. — E. B.,” is a forged request for the delivery 
of goods, and it is not the less so because it may also be a forged under- 
taking for the payment of money, i?. v. White , 9 C. & P. 282. 

(Joint.) 

Thre^prisoners (foreigners) were indicted for feloniously engraving and 
making two parts of a promissory note of the Emperor of Russia. The in- 
dictment was framed upon the stat. 11 Geo. 4 & 1 W. 4, c. 66, s. 19. The 
plates were engraved by an Englishman, who was an innocent agent in the 
transaction. It appeared that two of the prisoners only were present at the 
time when the order was given for the engraving of the plates, but they 
said they were employed to get it done by a third person, and there was 
some evidence to connect the third prisoner with the other two in subse- 
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quent parts of tie transaction. The questions left to the jury were, 1st, 
whether the two who gave the order for the engraving knew the nature 
of the instrument; and, 2dly, whether all three concurred in the order 
given. The Judge told the jury that in order to find all three guilty, 
they must be satisfied that they jointly employed the engraver, but that 
it was not necessary that they should all have been present when the order 
was given, as it would be sufficient if one first communicated with the other 
two, and all three concurred in the employment of the engraver. His Lord- 
ship also said, that lie was inclined to think that if the prisoners, by means 
of the engraver, caused the plates to be engraved, they would be within the 
provisions of the statute, whether they knew the nature of the instrument 
engraved or not ; but intimated that, if it became necessary, that matter 
might be made the subject of further consideration. The jury found the 
two guilty who gave the order, and added that they oonsidered they knew 
the nature of the instrument. The third prisoner was acquitted. R. v. 
Mazeau , 9 C. & P. 670. 

( Uttering , p. 406.) 

The prisoner deposited a forged acceptance with bankers, saying that he 
hoped it would be accepted as a security for what he owed, to which the 
manager of the bank replied that it would depend on the result of inquiries 
as to the acceptor; this was held to be a sufficient uttering, R. v. Cooke , 
8 C. & P. 582. 

( Intent , p. 468.) 

If a person know the acceptance of a bill of exchange to be forged, and 
utter it as true, and believe that his bankers, to whom he utters it, will 
advance money on it, which they would not otherwise do, that is evidence of 
an intent to defraud, upon which a jury ought to act ; and a person is 
not the less guilty of forgery beealtise he may intend ultimately to take 
up the forged bill, and may suppose that the party whose name is foTged 
will be no loser : and the fact that the bill has been since paid by the prisoner 
will make no difference, if the offence has once been complete at the time 
of the uttering, R. v. Geach , 9 C. & P. 499. 

Where a party utters what he knows to be a forged instrument, it is 
a consequence that he intends to defraud the party to whom he utters it ; 
semble , also, that if a party write an acceptance on a blank stamp, which is 
afterwards filled up by another who is in league with him, this does not 
amount to a forgery by such party of the acceptance of a bill. R, v. Cooke , 
8 C. & P. 582. 

Semble , where the prisoner is himself a partner in a bank, and knowingly 
utters § forged acceptance to that bank, counts laying an intent to defraud 
“A.” (another of the partners) " and others” cannot be supported. 2?. v. 
Cooke , 8 C. & P. 586. 

Where the prisoner gave his employer a bill, subscribed with a receipt 
for the price of goods, and the jury found that it was uttered for the pur- 
pose of deceiving his employer into a belief that money which he had 
given the prisoner had been applied to the purpose for which it had been 
obtained, and that it was a mere pretence and fraud ; it was held, that he 
was properly convicted of uttering the forged receipt, with intent to de- 
fraud. R. v, Martin , 1 Ry. & M. 483 ; and 7 C. & P. 549. 

If the jury find that the prisoner uttered a bill as true, meaning it to be 
taken as such, and that at the time of such uttering he knew it to be forged, 

VOL. III. 4 Y 
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they ought to find, as a necessary consequence, an intent to defraud. R. v. 
JEHU, 8 C. & P. 274. 

Whether the prisoner by the forgery intended to defraud bankers with 
whom he had deposited guarantees to a large amount, is a question for the 
jury. R. v. James , 7 C. & P. 657. 

Where from previous dealings a party has used the name of another on 
bills, under a bond fide belief that he had authority to do so, and without 
intention to defraud, the jury ought to acquit him. JR. v. Parish , 8 C. & P. 
94; and see R. v. Forbes , 7 C. & P. 224. 

Where the witness for the prosecution had sworn that he received a forged 
bill from the prisoner, and on cross-examination stated that he and the pri- 
soner took a blank stamp to the prosecutor, who returned it to the prisoner 
with his name upon it, the Judge would not allow the prosecutor to cross- 
examine the witness, nor to show the latter statement to be untrue, and 
that the witness had made different statements to other persons. R . v. 
Farr, 8C.&P. 708. 

( Forged Request.) 

On an indictment for uttering a forged request for the delivery of goods, 
it appeared that the forged instrument was a letter requesting the prose- 
cutor to let the prisoner have such things as he wanted, and went on to 
allege a previous statement of the prisoner that the person whose letter it 
purported to be had money in her hands to which the prisoner would be 
entitled; it was held, that such letter was a forged, request within the 
11 Geo. 4, and 1 Will. 4, c. 66, s. 10. R. v. Thomas, 2 Moody, 16. 

The punishment of death is now abolished in all cases of forgery, by 
1 Viet. c. 84. 


FRAUD, p. 471. 

A son, on his father’s behalf, enticed into an excutory contract, and 
before its completion stated that his father was going to receive money, 
and referred to an advertisement in a provincial paper, announcing facts in 
reference to his father’s supposed title to receive it; held, that in the ab- 
sence of any other advertisement, an advertisement, containing a state- 
ment of all those facts, was admissible in evidence to show a fraudulent 
compact between the father and the son, although after the contract entered 
into, inducing the plaintiff to go on with the contract. Lucas v. Godwin , 
3 Bing. N. C. 737. 

A Frenchman who has, in the Admiralty Court, set up a Portuguese as 
the owner of goods, and by that means obtained a decree that they are 
neutral, cannot be allowed to recover them from that Portuguese as his own. 
De Metton v. De Mellon , 2 Camp. C. 420. t 

In consequence of the embarrassment of the affairs of a joint-stock 
company, the shareholders by deed empowered a committee to certify 
what sum would be necessary to satisfy the claims on the company, and 
the proportion each shareholder should pay, and which the defendant 
amongst others covenanted to pay ; in an action thereon, alleging that — l. 
had been so certified, and that — l. was the proportion of the defendant, 
and a demand on and refusal by him ; pleas, amongtt others, one traversing 
that the committee had certified, as the fact was ; and another that such 
sum was not necessary to satisfy the claim, &c., and that the committee had 
fraudulently signed such certificate; and it appeared that, on a similar 
certificate, the defendant had paid a portion of the sum awarded against 
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him, and that the subsequent certificate had been made for the same 
amount to avoid confusion amongst the other contributors, and that the 
defendant had notice that lie would be allowed to deduct his former payment 
out of the subsequent claim : held, that the second certificate being erro- 
neous in fact, did not, under the circumstances, necessarily amount to fraud 
in law. Wilson v. Butler , 4 Bing. N. C. 748; and 6 Sc. 541. 

Where, in case by the owner of goods against a shipowner, for loss by 
the unskilful loading of them, and also for contribution, it appeared that 
it had been agreed merely to try the question as to a particular custom of 
loading such goods, and the defendant having, by pleading a set-off, en- 
deavoured to snap a verdict, the Court set aside the plea, on payment into 
court of the amount claimed by it. Gould v. Oliver , 4 Bing. N.C. 676; 
and 6 Sc. 884. 

Where it is once shown that a party executing a deed is aware of its con- 
tents, evidence that he was induced to execute it by previous fraudulent 
misrepresentations is inadmissible under a plea that it was obtained by 
fraud and covin. Mason v. Ditchbourne , 1 Mo. Sc II. 460. 

( Composition with Creditors .) 

Where a creditor, holding a policy as a security for his debt, refused to 
sign the composition deed, unless the policy were assigned to him, which 
was done, it was held to be a fraud on the other creditors, and that, the 
party assigning the policy having become bankrupt, his assignees were 
entitled to recover the amount received on the policy, although the com- 
position had never been paid. Alsager v. Spalding , 4 Bing. N. C. 407. 

A party before executing a composition deed may stipulate for retaining 
the value of a security, but he cannot, by executing it secure to himself any 
separate advantage not stipulated fey in the deed : where a party had so 
stipulated before signing the deed, and afterwards received dividends, but 
took no steps to make the further advantage secured to him known to the 
creditors, some of whom held back until he had signed ; it was held that he 
was liable to bring in the amount of the security. Cullingworth v. Lloyd , 
2 Beav. 385. # 

Where on a composition deed the plaintiff, before executing it, obtained 
a bill to be indorsed to him for a further sum than that secured by the bill 
to be given under the deed, held that the whole agreement was void, as a 
fraud on the other creditors, and that he could not recover even for the amount 
of the composition, although nothing had been received on the bill so in- 
dorsed. Howden v. Haigh , 3 P. Sc D. 661. 

See further, Tendlebury v. Walker, 4 Y. & C. 424. 

Wherf an hotel-keeper, at the time of his licence expiring, being in diffi- 
culties, assigned all his stock in trust to continue the trade, and out of the 
profits to pay a dividend to such creditors as would execute the deed of 
assignment, and a licence was afterwards taken out and assigned to the 
trustee ; it was held, first, that the assignment of the trade, &c. at the time 
when there was no licence, did not render it illegal, it not being certain 
nor intended that anything illegal should be done ; but secondly, that as 
by sharing the profits, the creditors executing the deed of assignment, might 
become partners, (a liability they were not bound to submit to,) the assign- 
ment was not valid. Owen v. J Bode, 6 Nev. & M. 448 ; and 5 Ad. & Ell. 28. 


4 Y 2 
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(Laches,) 

Case against the Bank of England for not transferring 9tock of a testa- 
trix to the plaintiff, the executor; pleas, first, not guilty; secondly, that 
the deceased was not pbssessed of the stock: it was proved at the trial 
that the testatrix, a very aged person, had, with her nephew, a clerk in 
the Bank, up to a late period, always received the dividends, but she had 
also been personated at the Transfer-office by a female taken by the nephew, 
and which female forged the signature of the testatrix to the transfer of 
several portions of the stock, and the jury having found that the testatrix 
had the means of knowing that such transfer had been made, although she 
did not appear to have actually known thereof, and was guilty of gross 
negligence in leading the defendants to believe that she sanctioned those 
transfers, and that there was no negligence in the Bank in transferring 
without ascertaining the identity of the testatrix, it was held, that the 
facts constituted an answer to the action. Coles v. Bank of England , 
2P.&D. 621. 

( Acquiescence .) 

Where it was alleged that the agent of the former owner of estates 
devised to the plaintiff, had, under an assertion that he had a secret by 
which the plaintiff's title might be impeached, within a few days after 
the decease of such former owner, obtained a conveyance of part of those 
estates in discharge of a settled balance, alleged to be due to him, and 
the plaintiff had, under legal advice, acquiesced and confirmed the trans- 
action, but after a lapse of above fifteen years, sought to open the accounts 
on the ground of fraud, the House of Lords affirmed the judgment below, 
dismissing the bill. Be Montmorency v. Devereux , 1 West, 04. 

FRAUDS, STATUTE OF. 

(Surrender by operation of Law , p. 474.) 

Where a party being yearly tenant, in the course of a current half year 
entered into an agreement with his lessor, the one to let, and the other to 
take, a fourteen years' lease, determinable at the option of either at the end 
of seven years, at a rent payable half yearly, it was held to amount to a 
lease, although the parties might not contemplate the legal consequences of 
the surrender of the previous term and the merger of the accruing rent. 
Boe v . Benjamin , 1 P. & D. 440. 

Where two parties, tenants of different premises, verbally agreed to 
exchange holdings, and to pay the respective rents, and each took pos- 
session of the other's land on the same day, and the transaction was 
communicated the day after to the common agent of both landlords, who 
expressed his concurrence; held to be evidence for a jury of a new* demise, 
and to be sufficient to constitute a surrender by operation of law. Bees 
v. Williams, , 2 Cr. M. & R. 681 ; and 1 T. & G. 23. 

An insufficient notice to leave the premises given by the tenant, and 
accepted by the landlord, does not amount to a surrender by operation of 
law; there cannot be a surrender to operate infuturo . Boe v. Milward, 
3 Mees. k W. 328. 

(Original Consideration, p.478.) 

The defendant was appointed surveyor of works to be done by H. f and 
the plaintiff agreed to supply materials for H, f upon the defendant’s under- 
taking to pay the plaintiff for them out of monies to be received by him on 
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account of IL, the latter giving an order for that purpose ; held, that it 
was an original and not a collateral promise on the part of the defendant; 
and that, having received monies, and the order of H ., he was liable on such 
special promise, although not in writing. Andrews v. Smith , 2 Cr. M.&R. 
627; andl T.&G. 173. 

So where the defendant had taken the stock of a party, and undertaken 
to satisfy the creditors, the plaintiff agreeing to withdraw his execution 
which he had issued. Bird v. Gammon , 3 Bing. N. C. 883. 

Where two debtors were taken on a joint execution, and one was dis- 
charged by the plaintiff upon terms, it was held to discharge the co-debtor, 
and a promise by a third party to pay the debt in order to procure the 
release of the latter, was held to be without sufficient consideration. Her- 
ring v. Dobell , 8 Dowl. 604. 

( Within One Year , fyc., p. 477.) 

A party agreed with the plaintiff to work for him at a particular trade for 
twelve months, and so on from twelve months to twelve months, and to 
give twelve months’ notice if he should quit ; but he afterwards quitted and 
went to work for the defendant : in an action against the latter for harbour- 
ing and detaining his servant, it was held that the agreement being signed 
only and binding on one side, without any reciprocal benefit on the other, 
was void, as nudum pactum , and that it was competent to the defendant to 
raise the objection. Sykes v. Dixon , 1 P. & D. 403. 

( Interest in Land, p. 479.) 

Where an Act contained a clause expressly declaring that the shares of a 
railway company should be personal property to all intents and purposes, 
it was held, that a sale of such shares was not within the Statute of Frauds, 
as being of an interest in land, and therefore might be by verbal contract ; 
and it appears that this would have been so, even if the Act had contained 
no such clause. Bradley v. Holdsworth, 3 M. & W. 422. 

( Section 17, Goods , Wares, 6fc., p. 487.) 

Shares in a joint-stock banking company are not goods, wares, or mer- 
chandizes, within this clause. In assumpsit for refusing to complete a transfer 
of such shares sold by defendant to plaintiff, the defendant pleaded that 
the contract was for the sale of an interest in land belonging to the com- 
pany, and that there was no memorandum in writing, &c., according to the 
form of the statute. Held, upon a traverse of the plea, that it was not 
enough for defendant to show by parol evidence that the company was in 
the actual possession of real estate, without further proof of the title of the 
company, and the interest of the shareholders therein. Qtuere, whether, 
supposing the company to be proprietors of land, such shares are an interest 
in land within sect. 4 of the Statute of Frauds ? Humble v. Mitchell, II A. 
& E. 205. 

( Acceptance , p. 489.) 

In assumpsit for goods sold and delivered, where the price is above 101., 
and nothing paid as earnest to bind the barguin, nor any memorandum 
in writing signed by the agent or his party : two things must be proved 
to entitle the plaintiff to recover; first, that the order for the goods 
was in fact given by the defendant ; and secondly, that there was an 
acceptance by him with intent to take to them as owner. Smith v. Roll, 
9 C. & P. 096. 

lii debt for goods (a fire-engine), upon the question whether the defendant 

4 \ 3 
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had accepted it within the meaning of the Statute of Frauds, it appeared 
that he had once brought a person to the plaintiff's yard to look at the 
engine, and being asked what he meant to do with it, he mentioned two or 
three parties who were likely to want it, and at another time he said he had 
a concern in the engine ; it was held, under these circumstances, that if the 
jury were satisfied that the defendant treated and dealt with it as his own, 
the plaintiff was entitled to recover. Baines v. Jevons, 7 C. & P. 288. 

(Alteration, Waiver , &fc., p. 491.) 

Where an agreement for a lease contained a stipulation for a mode of 
valuation, it was held, that it was to be taken to be and continue entire, 
and that such stipulation could not be waived by parol. Harvey v. Grab- 
ham, 5 Ad. & Ell. 73. 

In assumpsit for not completing an agreement to assign a lease of pro- 
mises, it was held that the day stated in the contract for completing the 
purchase of an interest in land, could not be varied by parol, as being a 
contravention of the Statute of Frauds ; but that the failure to procure a 
licence to assign, or to register previous assignments before the day stipu- 
lated for such completion of the contract, being imperfections capable of 
being removed, were not breaches of the agreement. Stowell v. Robinson, 
3 Bing. N. C. 928. 

After a written contract for the purchase of several lots of land to which 
a good title was to be made, it was found that a good title could not be 
made as to one lot, but the defendant agreed by parol to waive the condi- 
tion as to that ; held, in an action to enforce the performance of the con- 
tract, that the Statute of Frauds excluding all oral evidence as to con- 
tracts for the sale of lands, the contract sought to be enforced could be proved 
by writing only. 6 Joss v. Lord Nugent, 5B.& Ad. 58 ; and 2 Nev. & M. 28. 

FRAUDULENT CONVEYANCE, p. 494. 

If a person expecting a fieri facias to be sued out against him, make an 
assignment by deed of his goods to trustees for the benefit of his creditors, 
and the goods be afterwards taken under the fieri facias, and an action of 
trover for them be brought against the sheriff by the assignees, it is a 
question for the jury, under all the circumstances, whether the deed was 
fraudulent or not, that is, whether it was bond fide meant to convey the 
goods to the trustees for the benefit of the creditors generally, or whether it 
was a pretext only, and the goods were, notwithstanding the deed, really to 
belong to the assignor: and this is a question of fact, and not a question of 
law. Riches v. Evans, 9 C. & P. 640. 

The fact that a deed of this kind was executed with intent to avoid a 
particular execution, does not in point of law make it void, neither will the 
fact of the assignor remaining in possession, according to the terms of the 
deed, set it up if the jury think that the deed was a fraud. Ibid . 

Goods in the possession of Af. W. having been distrained, the amount 
was paid by the plaintiff as for rent due from S. W., who afterwards exe- 
cuted an assignment of them to the plaintiff ; and 'upon the bankruptcy of 
Af. W., although still in possession of the goods, no claim was ever made 
upon him by Af. W.'s assignees ; it was held, that in the absence of any evi- 
dence of fraud, the title of the plaintiff was sufficiently’ made out. Burling 
v. Patterson, 9 C. & P. 570. 

Where a party, being at the time insolvent, alienated an annuity, it was 
held, that (although only a chose in action) by the 13 Eliz. c. 5, in connexion 
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with the Insolvent Act, 7 Geo. 4, c. 57, such alienation was fraudulent and 
void. Nor cut t v. Dodd, 1 Cr. & Ph. 100. 

A bond does not come under the notion of goods or chattels, within the 
st. 13 Eliz. c. 5, as to fraudulent alienations. Sims v. Thomas , 4 P. & D. 
233. See further as to fraudulent conveyances, Ward v. Audland , 8 Sim. 
571 ; 1 Coop. Ch. C. 170. Doc d. Barnes v. Rowe , 4 Bing. N. C. 737. 

FRIENDLY SOCIETY. 

Authority of, to make resolutions. Tyrrell v. Woolley , 2 Scott, N. S. 171. 

GAME. 

( Gamekeeper , p. 501.) 

In trover for a gun, the defendant justified the seizing of it under 1 & 2 
Will. 4, c. 32, s. 13; it appeared that his deputation as gamekeeper had 
been granted and enrolled with the clerk of the peace prior to the Act 
taking effect, but not under the Act ; held that he was not entitled to the 
privilege conferred by it, of notice of action, and of giving all matters in 
evidence under the general issue. Bush v. Green, 4 Bing. N. C. 41 ; and 
3 Sc. 289. 

( Right of Sporting, p. 504.) 

By a deed, A . and B. conveyed to D. and his heirs certain lands, excepting 
and reserving to A. B. & C., their heirs and assigns, liberty to come into 
and upon the lands, and there to hawk, hunt, fish, and fowl : held, that this 
was not in law a reservation properly so called, but a new grant by D . (who 
executed the deed), of the liberty therein mentioned ; and therefore that it 
might enure in favour of C . and his heirs, although he was not a party to 
the deed. Wickham v. Hawker, 7 M. & W. 63. 

(9 Geo. 4, c. 69.) 

An indictment under 9 Geo. 4, c. 69, s. 9, was held to be sufficient, 
although not charging whether the land entered on was inclosed or not ; 
held also, that where some of the party were in the lands stated, and others 
in the adjoining land co-operating in the same purpose, all were guilty of 
the offence. R. v. Andreivs, 2 M. & H. 37. 

But where one of several went by himself to poach in a distinct field, it 
was held not to be an entry by the others into that field, to support the 
indictment ; so where they remained out in the road, and sent their dogs 
into an adjoining field to drive the game into nets set by them. R . v. Neck- 
less and others, 8 C. & P. 757. 

If nets be hung on the twigs of a hedge within the close, it is an entry, 
though the parties be in a lane outside the hedge. Athects Case , 2 Lew. Cr. 
Cases, 191. 

If several act together for the common purpose of poaching, one may be 
convicted, although never bodily within the wood where the others en- 
tered. R . v. Passey, 7 C. & P. 282 ; S. P. R. v. Lockett , ib. 300. 

Where gamekeepers find poachers in a wood, they need not give any inti- 
mation by words that they are gamekeepers or that they are going to appre- 
hend them ; but if the parties are not on the ground, or within the manor 
of the gamekeepers’ employer, the gamekeepers would not be justified in 
apprehending*them. R. v. Davis, 7 C. & P. 785. 

Large stones brought to the spot, and used in assailing gamekeepers, are 
" offensive weapons” within the statute 9 Geo. 4, c. 09, s. 9. J?. v. Grice, 

7 C. & P. 803. 


4 y 4 
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Where the only weapon found on the prisoner was a common walking* 
stick, it was held that if there were circumstances showing an intention to 
use it for purposes of offence, it might be an offensive weapon within the 
statute ; secus, if the jury find that it was in his possession in the ordinary 
way, and that upon an unexpected attack or collision only, he used it offen- 
sively. U,v. Fry , 2 M. & It. 42. 

A constructive arming is not sufficient within the statute to make the 
arming by one an arming of all, and satisfy the averment that all were 
armed. R. v. Davis and another , 8 C. & P. 759. 

It is necessary to show that the parties were in the place charged, with 
the intent to kill game there. JR. v. Gainer , 7 C. & P. 231. 

A party, not a regular gamekeeper, but employed as a night watcher, is a 
person authorized to apprehend persons found poaching, although having 
no written authority ; and where the prisoner, found poaching on the 
manor, was pursued off, and then on again, when he snapped his gun at the 
prosecutor, he was held guilty of the capital offence, under 0 Geo. 4, c. 31, 
SB. 11, 12. JR. v. Price , 7 C. & P. 178. 

Gamekeepers hearing guns fired between twelve and one at night in a 
wood, and seeing the prisoner there, although without guns or game, are 
justified in endeavouring to apprehend him, without previously notifying 
their authority, or requiring him to surrender. R. v. Taylor and another , 

7 C. & P. 206. 

Under sect. 31 of 1 & 2 Will. 4, c.32, in order to justify the apprehension 
of a party found on land in the unlawful pursuit of game, lie must be first 
required to quit the land, and to tell his name ; and “ the wilfully con- 
tinuing or returning upon the land ” must be upon the same land, and for 
the purpose of pursuing game there. R. v. Long , 7 C. & P. 314. 

GAMING, p. 507. 

In an action on a cheque, plea, that it was given for a gambling debt ; 
held, on general demurrer, that the replication de injuria , was good. Curtis 
v. Marquis Headfort , 0 Dowl. 496. 

The statutes against gaming, 16 Car. 2, c. 7, s. 3, and 9 Ann. c. 14, s. 1, 
avoid judgments obtained from the loser by the winner as a security for 
money lost, but not judgments which the winner, or a third party claiming 
through him, may have recovered against the loser by action. Lane v. 
Chapman , 11 A. & E. 966. And now see the statute 5 & 6 Will. 4, c. 41. 

GENERAL ISSUE, p. 508. 

The new rules of pleading have not abolished the plea of the general 
issue, but only circumscribed the species of evidence which may be given 
under it. Gough v. Bryan , 2 M. & W. 770 ; and 5 Dowl. 765. 

See as to the effect of these rules on the plea of the general issue, under 
the different heads of Assumpsit , Debt, &c. 

GRANT. 

Where, at the date of letters patent, mines were granted within the pro- 
vince of N. S '., they were held to pass all mines in B, 9 which, before that date, 
had become a part of the province of N. S. Taylor v. Attorney-general t 

8 Sim. 413. 
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GUARANTY. 

Where the sureties to a Government contractor for certain works, gave 
to the plaintiff a guarantee for the supply of materials in these terms, “ Please 
to deliver to S. f &c., at, &c., and we do consent, that the officer who may 
have the payment of the contract when finished, shall stop the amount of 
the account of such materials delivered, and we do hereby agree to become 
guarantees for the payment of the same to you, when the amount of the 
contract is paid;” the works having been in part performed, and S., with 
the plaintiff's consent, having received certain sums from Government in 
advance, was afterwards dismissed for neglect, and the works finished by other 
parties ; an arrangement was then entered into between the Crown and 
one of the defendants, on behalf of himself and his cosurety, with the 
consent of S., and thereupon, after debiting S. with the advances, and for extra 
works, and for the sums paid for completing the works, a balance was paid 
to him in full for all claims ; held that the latter sums were not to be deemed 
paid to S . or his agents, and the whole amount of the contract not having 
been paid him, the defendants were not liable under the guarantee : and if 
it were not so, yet that the plaintiff having consented to the sums paid in 
advance, had no claim in respect thereof, and that if the final balance paid 
was composed of sums due, partly on the contract and partly for extra 
works, the proportions not being ascertainable, the plaintiff would be only 
entitled to nominal damages. Hemming v. Trenery and another, 2 Cr. M. 
& R. 385. 

In an action for goods sold the defendant pleaded that the defendant and 
Af. had agreed with the plaintiffs that M. should give a guarantee for pay- 
ment of the debt by instalments, and that the guarantee was given and was 
accepted by the plaintiffs in satisfaction.— ^Replication — denying the agree- 
ment, and denying that the plaintiffs had accepted the guarantee in satis- 
faction. It was proved by Mr. Z., the plaintiffs' attorney on the record, 
that M. had asked him to propose to the plaintiff to accept his guarantee, 
and that Mr. Z. having consented to do so, M. signed a guarantee, which 
was on the next day sent by Mr. Z. to the plaintiffs, who kept it three 
weeks, and then returned it. It was held that if the plaintiffs did not return 
the guarantee within a reasonable time, they must be taken to have accepted 
it, and that unexplained— three weeks was an unreasonable time: held, 
also, that if Af. was worth nothing, and was a mere man of straw, that 
fact would make no difference on these pleadings, as the plaintiffs had not 
replied fraud, but had denied that they had accepted the guarantee. Pope v. 
Andrews , 9 C. & P. 664. 

The plaintiff, a tailor, furnished goods for a party, on a memorandum 
given by the defendant in the terms, “ I undertake to pay Mr. J. the sum 

of £. for a suit of ordered by P.,” it was held to be a guarantee, 

and not a promissory note. Jarvis v. Wilkins, ' 7 M. & W. 410. 

The defendant, as attorney of the landlord, employed the plaintiff, a 
broker, to levy a distress, and some of the goods seized being claimed as 
privileged, the plaintiff required an indemnity, which the defendant gave 
on the behalf of his employer, and he afterwards urged on the sale, pro- 
mising to give a further guarantee ; it was held, that although, as a general 
proposition, a broker cannot throw the consequences of his own wrongful 
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act or want of caution from himself upon his employer, yet that the jury 
were warranted by the circumstances and conduct of the defendant in infer- 
ring a promise to indemnify, and that he was liable to make good the loss 
sustained by the plaintiff, who had been sued by the owners of the privi- 
leged goods. Toplis v. Qrane , 5 Bing. N. C. 630 ; and 7 Sc. 620. 

Where the defendant undertook, if a distress were withdrawn, to pay 
the sum due for rent “ out of the produce of the sale,” held, that upon 
proof of the goods producing a sufficient amount, the defendant was liable, 
although there were prior claims on the proceeds. Stephens v. Pell, 2 Cr. 
& M. 710. 

The defendants, upon an employment to manage the sale of a library, in 
their proposal as to terms, stated that they would be responsible with the 
auctioneers for the proceeds of the sales ; and in a subsequent letter said that 
the plaintiff had “ of course the double security of ourselves and the auc- 
tioneers held, that their employment of an auctioneer recommended by 
the plaintiff did not prevent their being liable for him, and that the plaintiff's 
attorney having received, with the consent of the defendants, notes from 
the auctioneer for part of the proceeds, was not an acceptance of them as 
payment, nor u giving time so as to vary the liability of the defendants. 
Clwlmondcley v. Payne , 8 C. & P. 482. 

The plaintiff writes two letters to A., the plaintiff's brother, by the one, 
pressing A . to join, and to induce his brother to join in a security for money 
to be advanced to the defendant to enable him to carry on a suit; and by 
the other, urging the same request, and adding, “I should consider it as 
a matter of favour to myself if your brothers will join, and I will see that 
they come to no harm.” The letters amount to an actual guarantee. Jones 
v. Williams, 7 M. & W. 493. 

A bond is subject to a condition for repayment of the sum secured, with 
interest, “ at or before the expiration of six months' notice” to be given to 
pay the same; the plaintiff (thefbbligor of the bond) is entitled to recover 
on a guarantee to indemnify, although he did not prove such notice to have 
been given, if he show that the defendant had received notice of an action 
commenced on the bond (which was stayed by a judge's order on payment of 
debt and costs), and did not come in to defend it. lb. 

A guarantee given by the defendant to the plaintiff to induce him to sign 
the certificate of the principal, who had become bankrupt, is void, and the 
objection may be taken in evidence under the general issue “ by statute.” 
Hanhey v. West , 1 G. & D. 47. 

Where a legatee assigned his interest in certain premises devised to be 
sold, and the assignee gave a guarantee to the plaintiffs, the executors, 
and also to their attorney who managed the sale and paid over the money : 
the legatee being bankrupt, and the share claimed by his assignees, held, 
that the action upon the guarantee might be properly brought by the exe- 
cutors without joining the attorney, they having a separate interest. Place 
v. Dclcgal, 4 Bing. N. C. 426. 

( When continuing .) 

The defendant, with two others, entered into a joint and several bond to 
secure advances to one by the plaintiffs (bankers), conditioned for the pay- 
ment of all sums which the plaintiffs or any future partners should advance, 
not exceeding a certain sum ; this was held to be a continuing guarantee : 
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but held, also, that an averment that a sum was due , whereof notice was 
given to the defendant, was bad, on general demurrer, as not showing an 
express breach of the condition. Batson v. Shearman , 5 P. & D. 77# 

“ In consideration of your supplying my nephew V ’. with china and 
earthenware, I guarantee the payment of any bills you may draw on him 
on account thereof, to the amount of 200 V 9 This is a continuing guarantee, 
and the defendant is liable upon it, although, after it was given, goods to a 
greater amount than 200 L have been supplied to and paid for by V. Mayer 
v. Isaac, 0 M. & W. 605. 

“ I beg that you will continue to advance 2 1 . per week to Mr. R. B., and 
I hereby engage to repay you all monies you may advance to him in addi- 
tion to the 24 1. you have already let him have at my request to thi9 date.” 
The guarantee is limited to the 24 1. and the 2 1. per week. Smith v. Brand- 
ram, 2 Scott’s N. S. 539. 

Debt against a surety on a bond, Teciting the employment of A., B. 
and C., partners, as agents for the plaintiffs, and conditioned “ that if the 
said A ., B. and C and the survivors or survivor of them, and such other 
persons as should in partnership with them act as agents for the plaintiffs, 
did and should duly account,” it appeared that one of the original parties 
retired, and the others continued to act ; held, that upon the retiring of such 
partner the liability of the surety was discharged as to default made by the 
continuing partners. Cambridge University v. Baldwin Sf others , 5 M. & W. 
580 ; and 9 Ad. & Ell. 298. 


HANDWRITING. 

In an action against the acceptor of a bill of exchange, the only proof of 
the handwriting of the defendant was that of a banker’s clerk, who stated, 
that two years before, he saw a person calling himself by the defendant's 
name, sign a book, that he had never seen him since, but that bethought the 
handwriting was the same, and had since seen cheques bearing the same 
signature ; held, that, this was evidence to go to the jury. Warren v. An- 
derson , 8 Scott, 384. 

A. swears that a signature is not that of J3., the alleged witness to a bond, 
and he swears that a second signature produced is not B 9 s ; — it 'is not com- 
petent to show that iu fact the latter is B.’s signature. Hughes v. Rogers, 
8 M, & W, 123 ; and see Doe ▼. Newton , 5 Ad. & Ell. 514, 1 N. & P. 1 ; 
Griffits v. Ivory , 3 P. & D. 179 ; 1 1 Ad. & Ell. 322. 

Where a witness, called to prove the defendant’s handwriting to a libel, 
deposed to having seen the defendant write in a book which was proposed 
to be shown to the jury for the purpose of comparing the handwritings, it 
was held that this could not be done, but that a letter written to the plaintiff, 
referring to some of the subjects in the libel, if admissible in its own nature, 
could not be withdrawn from the consideration of the jury. . Waddington v. 
Cousins , 7 C. & P. 595. 


HEIR. 

An heir at law is not estopped from questioning the validity of a deed of 
his ancestors alleged to be void as a fraud against the stat. of Charitable Uses, 
9 G. 2, c. 36. Doe v. Lloyd, 8 Scott, 93. 
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HIGHWAY, p. 621. 

By an act of incorporation, 41 Geo. 3, c. xxxi, the proprietors of the Surrey 
Canal were required to erect and maintain bridges over the canal where it 
intersected any public highway, bridleway, or footpath, and also for the use 
of the owners and occupiers of lands, k c., adjoining to the canal. In 1804, 
the company erected a swivel bridge (of sufficient dimensions to allow a 
carriage to traverse it) across the canal at a spot where there had formerly 
been a public way which at the most was only a bridle-way. This bridge 
was originally intended for the exclusive accommodation (as a carriage- 
way) of the tenants of an estate adjoining, called the Bolls ^ state. The 
neighbourhood having become extremely populous, and a district church 
having been built near the bridge, the public from 1822 to 1832 freely and 
without interruption used it as a carriage way. In 1832, the company for 
the first time imposed a toll upon all carriages traversing the bridge, with 
the exception of those belonging to the tenants of the Bolls estate : and in 
1834 they removed the old swivel bridge, and erected a convenient new 
stone bridge in the place of it. In an action of trespass against the defen- 
dant for passing over the bridge without paying toll, the judge told the 
jury, that supposing the bridge in question to have been originally erected 
for the exclusive accommodation of the tenants of the Bolls estate, still, if 
in consequence of the acts of the company, an idea grew up in the minds of 
the public that the company had dedicated the way to the public use, they 
might find such dedication : held, that this was not a misdirection ; and 
that the evidence warranted the jury in finding a dedication. Grand Surrey 
Canal Co . v. Hall, 1 Scott N. S. 204. 

A diversion of a foot-path under the st. 5 & 6 W. 4, c. 60, s. 85, is not legal 
unless the way be nearer as well as more commodious than the old one. 
R. v. Sidles , 1 G. & D. 304. Where both the old and new footpaths lead 
into a public highway, the term nearer is to be measured, not by the distance 
along the new foot-path and old highway to a particular place, but by the 
distance between the points of diversity and the point of union with the old 
highway. Ib. 

It is essential to the validity of an order for stopping up a highway, that 
the view of the justices should be taken by them together, and that the 
finding should be the result of such view; but it is sufficient that the order 
was in the terms “ having upon view found ; ” the order will also be suffi- 
cient if it direct the sale to the adjoining owner if, &c. “for the full value 
thereof” at the conclusion, as such words override the whole of that part of the 
order; nor need there be $ny certificate of the sale written under the order : 
also the justices have jurisdiction, although the owner have previously stopped 
up the road de facto , it being sufficient that the public still have the right of 
passing ; and lastly, that it is no objection that the owner and purchaser 
is at the time a surveyor, no fraud being suggested. R. v. Cambridgeshire 
Justices , 5 N. & M. 440. f 

Where the road stopped up was, as to part, wholly situate in one parish, 
and as to another part, running between two parishes, partly in one and 
partly in another parish, an order stopping up so mucl} as lay in one parish 
is invalid ; and one order cannot be made for stopping 1 up separate and dis- 
tinct roads,— there must be a separate order for each. R. v. Milverton , 1 Nev. 
k P. 179. 
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And see Davison v. Gill , 1 East, 64 ; and R. v. Kent Justices , 10 B. & 
Cr. 477. 

The period of six months given for removing an order for stopping up a 
public footway, confirmed by an order of sessions, is to be calculated from 
the latter order ; held also, that two separate orders are requisite, for divert- 
ing and stopping up. R. v. Middlesex Justices, 1 Nev. & P. 92. 

Where on an indictment against the inhabitants of a township for non- 
repair, the defendants relied on an agreement, in 1591, between the owners 
of the soil of that and another township, that the latter should repair the 
Toads in the former township, with a clause that a competent lawyer should 
prepare and make all necessary assurances, and the same had been so 
repaired bytthem up to a short time before the indictment; held, that a 
judge was not bound on such evidence to direct the jury to presume such 
assurances in the absence of any vestige that they ever existed. R. v. 
Scarisbrick, Inhabitants of, 1 Nev. & P.582. 

An exemption in a charter from highway rate (in the original, chimagium ), 
does not operate to exempt from the statute duty imposed by the Highway 
Acts. JR. v. Siviter , 6 Nev. & M. 125. 

Where by a local Act trustees were authorized to make a certain line of 
road, and they completed only a part of it, which was used by the public 
above thirty years, and the line had been by subsequent Acts varied, and 
distinct enactments made as to tolls on the part completed ; held, that the 
object of the powers given to the trustees being to make a line of road 
between the specified termini , the inhabitants of the district through which 
the completed part lay were not liable to repair such part. It. v. Edge Lane, 
6 Nev. & M. 81. See JR. v. Cumberworth , 3 B. & Ad. 108. 

{Ratione tenures , p. 527.) 

Evidence of reputation is not admissible to show a liability in the occu- 
piers of land to repair a road ratione tenures. JR. v. Wavertree, Inhab. qf, 
2 Mo. & It. 353. 

{Rate, fyc.) 

Where the defendant made cognizance under a distress warrant for a 
highway rate, under 13 Geo. 3, c. 78, it was held that such rate must be 
expressly alleged to be an equal assessment of 9 d. in the pound, on the 
yearly value of the lands ; where it only stated it to be upon all occupiers of 
lands, &c. within the parish, it was held bad. Morell v. Harvey, G Nev. 
& M. 35. 

The stat. 4 Geo. 4, c. 95, s. 68, which provides for apportioning the liabi- 
lity to repair turnpike roads that have been diverted, is not confined to 
bodies politic or corporate and individuals, but applies also to parishes. R. 
v. Barton , 11 A. & E. 343. 

Churchwardens and overseers, although entitled under the Highway Acts 
to the custody of the books, &c. of the waywarden, yet, unless they were 
furnished and paid for by them, they have no property in them, so as to 
maintain trover against a party detaining them. Addison v. Round, 6 Ney. 
& M. 422 ; and 4 Ad. & Ell. 799. 

A demand of a highway rate by one of two surveyors acting under the 
5 & 6 Will. 4, c. 50, is a valid demand. Morrell v. Martin, 8 Scott, 688. 

{Turnpike.) 

Under 2 & 3 Viet. c. 81 , s. 1, a special sessions have jurisdiction to make 
an order on the parish surveyor of the highway to pay a certain sum to the 
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trustees of a turnpike road, although all the funds of the turnpike trustees 
are not exhausted. R. v. Justices of Berks, 8 Dowl. 736. 

( Competency , p. 629.) 

A rated inhabitant of the district or parish for which a highway rate is 
made, is a competent witness to support it. Morrell v. Martin , 8 Scott, 
688 . 

( Action for Calls.) 

Evidence of a proposal to subscribe for the repair of a turnpike road, 
under the 9 Geo. 4, c. 77, will not support an action for calls. Meigh v. 
Clinton, 3 P, & D. 211. 


HOUSEHOLDER. 

Who is, under the stat. 5 & 0 'Will. 4, c. 76, s. 9.- See R . v. Mayor of Eye, 
9 Ad. & Ell. 670. 

HUNDRED, p. 630. 

If rioters attack a house, and have begun to demolish it, but leave off of 
their own accord after having gone a certain length, and before the act 
of demolition is completed, this is evidence from which a jury may infer 
that they did not intend to demolish the house ; but if the mob were pre- 
vented from going on by the interference of the police or any other force, 
that would be evidence to show that they were compelled to desist from 
that which they had designed, and it would be for the jury to infer that 
they had begun to demolish within the stat. 7 & 8 Geo. 4, c. 30, s. 8. R . v. 
Howell and others, 9 C. & P. 437. 

Destroying moveable shop-shutters is not a beginning to demolish within 
that statute, as they are not part of the freehold. Ibid . 

If rioters destroy a house by fire, that is as much a demolition within the 
stat. 7 & 8 Geo. 4, c. 30, s. 8, as if any other mode of destruction were used. 
Ibid. 

If a part of the object of rioters be to demolish a house, it makes no dif- 
ference that they also acted with another object, such as to injure a person 
who had taken refuge there. Ibid. 

HUSBAND AND WIFE, p. 634. 

Where the wife whilst living apart, and in adultery, acquired and 
i nvested money in trust for herself and her illegitimate issue, was after- 
wards convicted of murder, and executed, and the trustees expended a 
considerable part of the fund in her defence ; held, that the husband was 
entitled to such fund, and that the trustees could not retain out of the fund 
the sums so expended, and must bear their costs occasioned by the inter- 
pleading rule to try the right. Agar v. Blethyn , 2 Cr. M. & R. 699 ; and 
1 Tyrw. & Gr. 160. 

The property in wearing apparel bought for herself by a wife living with 
her husband, out of money settled to her separate use before marriage, and 
paid to her by the trustees of the settlement, vests by law in the husband, 
and is liable to be taken in execution for his debts. Came v. Brice, 7 M. 
& W. 183. 

Where a husband, having received a legacy bequeathed to his wife, dis- 
posed of part, and gave the rest to her to take care of, and she deposited it 
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with the defendants (bankers) in the name of her son, an infant, and took 
a receipt in his name, the defendants are liable to the husband as for money 
received to his use, and cannot set up an unlawful title in answer* Calland 
v. Lloyd, 6 M. & W. 27. 

(Wife* 8 Survivorship.) 

The interest in a promissory note given to a wife during coverture, the 
consideration for which was money advanced by her during the coverture, 
survives to the wife after the death of her husband, unless he reduces it into 
possession in his lifetime. Gaters v. Madeley , 6 M. & W. 423. 

(Payment to the Wife.) 

A paymenj to the wife for services rendered by her is bad, unless she had 
authority from the husband to receive it. Offly v. Clay, 2 Scott, N. S. 372. 

Where the wife, devisee of a rent-charge for life in reversion, without the 
intervention of trustees, joined with her husband in assigning it for valuable 
consideration ; it was held that she wa9 bound, after his death, by such as- 
signment. Major v. Langley , 2 R. & M. 355. 

(Right of Husband to Restrain , $*c.) 

Where a wife absents herself from her husband on account of no miscon- 
duct on his part, and he afterwards, by stratagem, obtains possession of her 
person, and she declares her intention of leaving him again whenever she 
can, he has a right to restrain her of her liberty until she is willing to return 
to a performance of her conjugal duties. In the matter of Cochrane , 8 Dowl. 
030. 

(Action against both , p. 538.) 

To a declaration in assumpsit for work and labour against several defend- 
ants, charging the promise to have been made by the defendants generally, 
the defendants pleaded in abatement the non-joinder of two others. The 
Court refused to arrest the judgment, iSu the ground that one of the defend- 
ants was a feme-covert sued jointly with her husband, and that the decla- 
ration did not state that the promise was made by her before the marriage, — 
the ambiguity in the declaration being aided by the plea. Prance v. White, 
1 Scott, N. S. 604. 

In an action against husband and wife, for the debt of the wife before 
marriage, strict evidence of the marriage is not necessary, and evidence of 
his having spoken of her as his wife, held sufficient for a jury to decide on. 
Tracy v. M*Arlton, 7 Dowl. 532. 

A plea of her discharge by the Insolvent Act before coverture in such a 
case is held good. Storr v. Lee Sf Wife , 1 Perr. & D. 633 ; and 10 Ad. & Ell. 
868 . 

(Against the Husband , p. 538.) 

The general rule is, that a wife cannot bind her husband by her contract 
except a 9 his agent ; but in cases of orders given by the wife in those de- 
partments of her husband’s household which she has under hter control, or of 
orders for articles which are necessary for the wife, such as clothes, the jury 
(if the wife be living with the husband) ought to infer agency, if nothing 
appear to the contrary ; but if the order be excessive in point of extent, and. 
such as the husband never would have authorized, that will alone be suffi- 
cient to repel the inference of agency. J Freestone v. Butcher , 9 C. A P. 648. 

If it be proved that the wife has a separate income, that of itself goes to 
repel the inference of agency , and evidence that the plaintiff has made out 
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the invoicesi to the wife, and has drawn bills of exchange on her for part of 
the amount, which she has accepted in her own name, payable at her own 
bankers from her separate funds, also goes to prove that the wife was not 
acting as the agent of the husband ; and the fact that the husband sold some 
of the goods which were supplied to the wife and received the money for them, 
will not of itself make the husband liable in point of law to pay for them ; 
but it is a fact for the consideration of the jury in determining whether the 
goods were supplied on the credit of the husband, and whether the wife was 
the agent of her husband. Freestone v. Butcher , 9 C. & P. 643. 

In an action for beer and spirituous liquors supplied to the defendant’s 
wife, he being generally absent, a stranger having cautioned the plaintiff 
that the defendant would not pay for such articles, and more than sufficient 
had been paid to cover the amount of the beer supplied ; it was held, that 
it was for the plaintiff to show that the wife contracted the debt by the 
authority of her husband, and not for the latter to prove having given 
notice to the plaintiff not to supply the goods to his wife, Spreadbury v. 
Chapman , 8 C. & P. 371. 

Where upon a separation, a counterpart of the deed of separation was 
prepared for the wife’s trustees, it was held that it was not to be considered 
a necessary for the wife, so as to enable the wife’s trustees to recover for 
the expense of preparing it. Ladd v. Lynn , 2 M. & W. 265. 

The defendant, having become bankrupt in 1824, did not 1 surrender, and 
the business was carried on by his wife until 1833, during which period 
goods, in the way of trade, were supplied to her. It was shown that the 
husband had been seen a few times at the place, and was arrested in the 
shop ; this was held to be insufficient evidence to show that she acted as 
his agent in carrying on the trade, to charge him. Smallpiece v. Dawes , 
7 C. & P. 40. 

(Coverture, p. 547.) 

On a plea of coverture, a letter written by the husband (being abroad), 
in answer to one shortly before addressed to him, held admissible to prove 
his being alive at that time, and sufficient to entitle the defendant to a ver- 
dict. Reed v. Norman , 8 C. & P. 65. 

In an action for goods sold, defendant pleaded coverture; replication, 
that the husband was an alien and never within the kingdom, and that 
the promises were made and cause of action accrued whilst the defendant 
was living separate, and that she contracted and promised as a feme sole ; 
rejoinder, traversing each of these facts; held, that on such issues the 
plaintiff was bound to prove that the defendant represented herself to be a 
feme sole to the plaintiff, or that he dealt with her believing her to be such ; 
and that her dealings with other, persons, and representations that she was 
a feme sole, were inadmissible, unless so made as to come to the plaintiff’s 
knowledge. Barden v. De Keverberg , 2 M. & W. 61. 

(Joint offences by , p. 548.) 

A wife went from house to house uttering base coin ; her husband accom- 
panied her, but remained outside ; held that the wife acted under the 
husband’s coercion. Sarah Conolly’i Case , 2 Lew. Cr. Cases, 229. 

The law, out of tenderness to the wife, if a felony be committed in the 
presence of the husband, raises a presumption primd facie, but primd fade 
only, that it was done under his coercion. J?. v. Hughes, 2 Lew. Cr. Cases, 
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{Murder, p. 548.) 

Where the prisoner, a married woman, was charged with the murder of 
her illegitimate child by neglecting to supply it with food, held, that being 
the servant of the husband, she was not chargeable for omissions, unless she 
omitted to give such food as had been provided for it by the husband. H. 
v. Saunders , 7 C. & P. 277. 

Where the husband was indicted for personal violence on his wife, it was 
held, that although a competent witness, it was not indispensable that she 
should be called ; the defence set up by his counsel being that of insanity, 
which he repudiated, the Court allowed him to call witnesses, and through 
questions put by the Court, at his suggestion, to examine them, but would 
not permit his case to be conducted by counsel, and then by the prisoner 
himself. JR. v. Pearce , 9 C. & P. 667. 

Qu. Whether a woman who has gone through the ceremony of marriage 
with a man can be allowed to prove the invalidity of the marriage, and that 
she is not his wife. Semitic, that she may be examined on the voire dire . 
Peat’s Case, 2 Lew. Or. Cases, 288. 

( Separation of. ) 

Where the wife resided in the parish where her husband was confined in 
gaol, but she had access to him, held, that an order of removal of her and 
her children was bad, as a separation of man and wife. R. v. Stogumber , 
1 P. & T>. 409. 


INOLOSUItE. 

An Act expressly reserving the right of the plaintiff to ingress and egress to 
and from a certain watercourse, and of cleaning it, is not extinguished by the 
defendant having made a more circuitous road to the watercourse, according 
to the direction of the commissioners, and extinction thereafter of all public 
roads : a tenant of the plaintiff’s land affected by the watercourse is a com- 
petent witness in an action brought by his landlord for injury to his rever- 
sion by obstructing the way. Adeane v. Mortlock, 5 Bing. N. C. 236. 

An Act provides that lands awarded and allotted and exchanged should 
immediately after such allotment and exchanges made, be and remain and 
enure to the several allottees to the same uses, estates, &c., as the lands, 
in respect of which the allotments were made, were held by ; an allottee 
becomes seised immediately after the allotment in point of fact was 
made, and not when the award was completed. Doe v. Saunders , 1 N. & P. 
119. 

The lessor of the plaintiff claimed under, a conveyance from a commis- 
sioner 'of enclosure (not executed according to the power) and never took 
possession, but the defendant on a proposal of exchange, had fenced the 
land and occupied it for thirty years ; held that the plaintiff could not re- 
cover, but that he was not bound to prove that the commissioner had duly 
qualified and complied with the requisites of the Act before executing the 
conveyance. Doe d. Nanney v. Gore , 2M.&W. 320. 

Where a mortgage in fee takes no notice of rights of common, in respect 
of which allotments are afterwards made, semble , they belong to the mort- 
gagee. Lloyd v. Douglas , 4 Younge & C. 448. 

Commissioners are empowered to exchange new allotments and old inclo- 
sures, so as. such exchanges should be ascertained in the award, or some 
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deed executed by the commissioners, and with the consent in writing of the 
proprietors ; the commissioners award certain allotments to A . in respect of 
certain lands, and the lands late A.’s to B., but omit to say that they were 
in exchange, but in the conclusion of the award express their approbation 
of the exchange between A. and B., and there was no consent in writing of 
A . and B. thereto ; the parties remain respectively in possession from the 
date of the award in 1798, until the sale of the lands of A . in 1813 ; parties 
cannot, under the Act and the award, make a good title. Cox v. King , 
3 Bing. N. C. 795. 

INDEMNITY. See Oath. 

As to the effect of incapacitation, see It. v. Parry , 14 East, 549. 

INFANT. 

( Liability of, p. 555.) 

An infant, although he has a sufficient income to pay ready money, is not 
incapable of contracting for articles, necessary or suitable to his station, on 
credit. Burghart v. Hall, 4 M. & W. 727. 

In an action for goods, alleged to be necessaries, to an infant, that being 
the simple question for the jury, inquiry as to the defendant’s circum- 
stances is not a condition precedent to the right of recovery. Brayshaw v. 
Baton, 5 Bing. N. C. 231. 

( Ratification , p. 556.) 

Debt for goods sold and delivered: plea, infancy ; replication, that the 
defendant ratified the contract, in writing, after coming of age. Issue 
thereon. 

The plaintiff produced the following paper, signed by the defendant : “ I 
am sorry to give you so much trouble in calling ; but I am not prepared for 
you; but will without neglect remit you in a short time.” The paper con- 
tained no address, and specified no sum : but it was proved orally that the 
defendant delivered it to the plaintifFs agent, on being pressed for the debt, 
the amount of which was also proved by oral evidence; held, that this was 
sufficient to satisfy stat. 9 G. 4, c.14, s. 5. 

No evidence was given to show whether the defendant was of age or not 
when he delivered the paper ; held, that the plaintiff was entitled to reco- 
ver, the defendant, if he relied on his infancy at the time, being bound to 
prove it. Hartley v. Wharton, 11 A. & E. 934. 

^ ( Necessaries , p. 557.) 

To a declaration for goods sold, &c., the defendant pleads his infancy, to 
which the plaintiff replies that the goods were necessaries suitable to the 
degree, estate, and condition of the defendant ; held, that the term neces- 
saries includes such things as were useful and suitable to the state and con- 
dition in life of the party, and not merely such as are requisite for bare sub- 
sistence. 

It is a question for the jury, whether the articles are such as a reasonable 
person, of the age and station of the infant, would require for real use. 
Peters v. Fleming , 0M.&W. 42. 

In an action against an infant, an Oxford student, for the hire of horses, &c., 
the jury having, contrary to the opinion of the judge, found for the plaintiff, 
upon an issue whether they were necessaries or not, the Court granted a new 
trial without costs. Harrison v. Fane , 1 Scott, N, S. 287. 
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( Father's liability , p. 557.) 

A parent is not under any legal obligation to pay bis son’s debts; a mere 
moral obligation cannot alone create a legal one ; where the defendant on 
being applied to for a bill for the board and for supplies to his son, who was 
living separate from his father, and working on his own account, unequivo- 
cally referred the plaintiff to the son for payment, adding that he would 
become entitled to a sum on attaining full age, the Court directed a non- 
suit, Mortimore v. Wright, 6 M. & W. 482. 

A schoolmaster cannot recover for wearing apparel supplied to a pupil 
without the sanction, express or implied, of the parents or guardian. Cle- 
ments v- Williams , 8 C. & P. 58. 

Where a fit allowance was made by the guardians to the infant, held, in 
a suit for administration of his estate, that tradesmen’s bills not clearly 
shown to be for necessaries, were not to be allowed, Mortara v. Hall, 6 Sim. 
405. 

Where the mother was present at the time of the defendant ordering the 
goods, held that inquiry as to her sanctioning the purchase was unnecessary. 
Dalton v. Gib, 5 Bing. N. C. 199. 

No one is bound to pay another for maintaining his children, either legiti- 
mate or illegitimate, unless he has entered into some contract to do so. 
Seaborne v. Maddy , 9 C. & P. 407. 

Every man is to maintain his own children as he himself shall think pro- 
per, and it requires a contract to enable another person to do so, and charge 
him for it in an action. Ibid . 

Where the son was in need of clothes, and the father had seen him wear- 
ing those furnished by the plaintiff ; held, that it was some evidence to leave 
to the jury, and calling upon the father to show that his son was supplied 
with necessaries. Law v. Wilkins, 1 N. & P. 697. 

Where the father was induced to give up to the plaintiff the custody of 
his legitimate child (born after the elopement of its mother, and about to be 
placed by the defendant in a foundling hospital), and he entirely relin- 
quished all care of it, it was held to negative an implied contract with the 
plaintiff to pay for the maintenance. Urmston v. Newcomen , 6 Nev. & M. 
454 ; and 4 Ad. & Ell. 899. Semb., a parent is not bound by the common law 
to maintain his illegitimate child, not being part of his family. 

The children of a former marriage not within the age of nurture, and left 
chargeable to the parish in which they are residing by the step-father, who 
had absconded, are removeable to the place of settlement of their own father, 
notwithstanding the obligation of the step-father to maintain them until the 
age of l'8, under the 4 & 5 Will. 4, c. 76, s. 57. R. v. Stafford , 1 P. & D. 414. 

{Abduction.) 

Where the evidence was clear as to the party being entitled to personal 
property, and that the prisoner took her away by force, and against her will, 
with the intention of marrying, but the evidence of the motive being for 
lucre was slight and unsatisfactory, held that the prisoner was entitled to be 
acquitted of the statutory offence, but might be convicted of the assault, 
R. v. Barratt, 9 C. & P. 387. 
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APPENDIX : — INHABITANT. 

r 

INHABITANT. 

Where by charter of Edw. 4, the steward of a manor of ancient demesne, 
and one other inhabitant, were to be justices of the j>eace within the manor r 
to be chosen by the tenants and inhabitants ; and a party claiming to have a* 
majority of those entitled to vote, applied for an information in the nature 
of quo vsarranto against another who had a majority of votes, unless certain 
votes for the relator had been legally rejected : held, that he was bound to 
show clearly who were the class entitled to vote, and that not having given 
any construction to the meaning of the term “ inhabitant, ” he had not made 
even a primd facie case to entitle himself to the writ. R, v. Mashiter , 1 N, 
& P. 314. 

The term u inhabitant,” semble, is to be construed according to the subject- 
matter in which it is found, and has not any definite legal meaning. Ibid, 

See Russell v. Men of Devon, 2 T. It. 067. 

Where the appointment, of a chaplain was, by charter of Edw. C, to be 
made by governors, u with the assent of the majority of the inhabitants f and 
the usage had been to confine the meaning of that- term to inhabitant rate- 
payers, and for the governors first to nominate, and afterwards to give notice 
to the inhabitants to meet at a future day, and to assent or dissent from 
such appointment; it was held to be a compliance with the charter. R. v. 
Sandford Governors , 1 N. & P. 328. 

INNKEEPER, p. 659. 

Where goods were left in an inn, to be taken up by a carrier, and lost, 
held that, however the innkeeper might be liable for negligence, trover 
could not be maintained. Williams v. Gesse, 3 Bing N. 0. 849; and 7 C. & 
P. 777. 

The refusing to receive a guest, after the innkeeper had retired to rest with 
liiB family, having room in his inn, was held to be indictable ; the innkeeper 
has no right to insist on knowing the name and quality of the party applying ; 
nor need the latter tender the price of his entertainment, if the refusal be 
not on that ground. Rex v. Ivens, 7 C. & P. 213. 

And see 1 Hawkins, 714. 

Where, inconsequence of the plaintiff's refusing to pay the amount of the 
defendant’s bill, as an innkeeper, horses which had been ordered and 
brought out by the side of the plaintiff’s carriage, were put back, and tlie 
plaintiff thereby detained and prevented from proceeding on his journey, 
held, in trespass, upon the replication dc injurid, and plea justifying on the 
ground of the refusal of the plaintiff* to pay his bill, that the jury could not 
question the reasonableness of the bill, and that the detainer did not amount 
to assault or imprisonment. Gordon v. Cox , 7 C. & P. 172. 

INSOLVENT. 

( Who is, p. 661 !) 

In a contract for the sale of all the salt manufactured in certain works for 
fourteen years, it was stipulated that bankruptcy or insolvency should deter- 
mine the contract ; held, that the latter term was not confined to the being 
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•discharged under the Insolvent Act, but meant an inability to pay his just 
debts. Parker v. Gossage, 2 Cr. M. & R. 617 ; and 1 T. & G. 105. 

A party so crippled in his means of payment, that he is unable to proceed 
with and carry on his business in the usual course of trade, is to be deemed 
insolvent, without regard to the consideration whether his whole property, 
if converted, would be sufficient or not to satisfy all his debts, and held, 
that notice of such a state was notice of insolvency, and that an assignment 
was, under such circumstances, invalid. De Pastel v. Le Tavernier , 1 K. 
161. 

(Action by Assignees, p. 561.) 

The insolvent, whilst in prison, being under a covenant by a marriage set- 
tlement to pay money when required to the trustees, gave to his son and 
the trustees an authority to sell and apply the proceeds to the use of the 
settlement, which proceeds remained in their hands; held, that his assig- 
nee, under the compulsory clauses of the Lord's Act, was entitled to recover 
it as money received to the plaintiff’s use, if the jury believed that it was 
in substance held at the disposal of the insolvent, otherwise if they believed 
it to have been a bonk fide payment of an equitable debt ; held also, that 
the plea of non assumpsit put in issue all the facts necessary to show that 
the receipt was to the use of the plaintiff. Moore v. Eddowcs. , 7 C. & P. 
203. 

Goods of the insolvent were seized under an execution, and the proceeds 
paid over after the imprisonment, the assignees are entitled to recover the 
amount as money had and received to their use. Guy v. Hitchcock , 5 N.& 
M. 660. 

(Assignment of Insolvent's Estate , p. 561.) 

Although certified copies of assignments to and from the provisional 
assignee are made evidence by 7 Geo. 4, c. 57, s. 76, yet where the insolvent 
petitioned, and his effects were assigned under 53 Geo. 3, c. 102, it was held 
that such copies were not sufficient. Doe d. Threlfall v. Sellers , 6 Ad. &, 
Ell. 328. 

But where the petition and assignment were made under 1 Geo. 4, c. 119; 
held, that they might be proved after 7 Geo. 4, c. 57, according to the direc- 
tions of sect. 76, although it did not appear that the proceedings had gone 
on to the discharge of the party, and final assignment ofliis effects. Poe d. 
Ellis v. Hardy , 6 Ad. & Ell. 335. 

An order of the Insolvent Debtors’ Court under 1 & 2 Viet. c. 110, s. 36, 
37, vesting the estate of an insolvent in the provisional assignee, is suffi- 
ciently proved by a copy on paper, sealed with the seal of the Court, and 
certified by the provisional assignee. It is not necessary to show more par- 
ticularly that such assignee is the officer in whose custody the order is ; or 
to prove the creditor’s petition on which it was granted. Hounsfield v. 
Drury , 11 A. & E. 98. 

In ejectment by the plaintiff, as assignee of an insolvent, an assignment 
by the provisional assignee to the creditors’ assignee, in the form pre- 
scribed for the assignment by the insolvent to the provisional assignee, is 
valid : queer . whether on an assignment, reciting it to have been made by an 
order of the Court (pursuant to 11 Geo. 4 & 1 Will. 4, c. 38), the Court 
would intend that an order had been made without production of it. (Dub. 
Denman, L. C< J., Littledale and Williams, J. J., contra Coleridge, J.) Doe v. 
Story, 3 N. & P. 107. 
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(Assignment, Proof of, p. 601.) 

The insolvent executed, on being brought up under the compulsory 
clauses of the Lords’ Act, an assignment: in ejectment by the assignee, 
held, 1st, that on production of the assignment it was unnecessary to 
prove the service of the requisite notices preliminary to the assignment ; 
2dly, that it was not affected by the declaration of trust being in larger 
terms than the Act requires, as it might be rejected as surplusage, or the 
Court would mould the trust so as to effect the objects of the assignment ; 
and lastly, that the words “ all and singular the real and personal estates 
which are mentioned in my said schedule,” were sufficient to pass all the 
prisoner’s lands. Doe d. Milburn v. Edgar , 2 Bin g. N. C. 391 ; 2 Scott, 581. 

In debt for rent of a mill and premises, it appeared that the lessee, being 
insolvent, had by deed, reciting his insolvency, assigned all his debts, stock, 
implements, crops, severed as well as not, and all other his personal estate 
and effects whatsoever and wheresoever, in trust to pay the rent due and 

accruing up to , and afterwards to distribute amongst his creditors ; 

held, that the assignees having been found by the jury to have accepted 
it, the lease of the mill would paBs under the assignment. Ringer v. Cann , 
3 Mecs. & W. 343. 

The defendant had been discharged out of custody for a debt under 20 L 
after a twelvemonth’s imprisonment, but whilst in prison the 1 & 2 Viet, 
c. 110, came into operation, and a creditor had obtained a vesting order from 
the Insolvent Court after the twelvemonth had expired ; the Court having 
jurisdiction to make the order, the estate was vested in the assignees not- 
withstanding his discharge. Kitching v. Croft, 4 P. & D. 339. 

The assignment made by an insolvent debtor on filing his petition, under 
the 7 Geo 4, c. 67, s. 10. 40, so fully vests his property in his assignees, that 
a statement subsequently made by him in his schedule will not be admissible 
in evidence to impeach the title of the assignees to tbe property assigned. 
Elverd v. Foster , 9 Dowl. 922. 

(Fraudulent Assignment , p. 603.) 

An insolvent, whilst in prison, without consideration or pressure, executed 
an assignment of all his property to trustees for the benefit of his creditors 
who should come in under the deed ; it was held to be a voluntary deed, and 
void within the 7 Geo. 4, c. 67, s. 32. Binns v. Tovosey , 8 Nev. & P. 88. 

The insolvent, whilst in prison, reluctantly executed an assignment of his 
effects for the benefit of all his creditors, they refusing to consent to his dis- 
charge, and threatening him with bankruptcy unless he would execute it, 
held not to be a voluntary conveyance within the Act. Davies v. Acocks, 
2 Cr. M. & R. 461. 

A deed bond fide executed by an insolvent for the benefit of all his cre- 
ditors, is not void (dub. Alderson, B.). Davies v. A cocks, 2 Cr. M. Sc R. 401. 

The defendants were employed as the attorneys of a party in embarrassed 
circumstances, to effect an arrangement with his creditors, and under reso- 
lutions by them proceeded to sell his estate and received the proceeds, but 
the party afterwards took the benefit of the Insolvent Act ; held, that the 
retainer of a sum to satisfy their bill of costs did not amount to a case of 
voluntary transfer within the Act, the money so received not originating 
with the insolvent, and entrusted to the defendants only as agents, and not 
for the benefit of any particular creditor. Wmmoright v. Clement, 4 M. & 
W. 386. ’ 
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Where a demand is made by a creditor bond fide, and a transfer is made 
in pursuance of that demand, it is not a voluntary transfer within the Insol- 
vent Act. Mogg v. Baker, 4 M. & W. 348. 

Where the consideration for the conveyance was partly an advance and 
partly a pre-existing debt, it was held, that if such consideration bond fide 
acted upon the mind of the party, it was not fraudulent and void as a 
voluntary conveyance within 7 Geo. 4, c. 57, s. 32. Margareson v. Saxon, 

1 Younge, 525. 

A party assigns an annuity bond to trustees for his wife and children, and 
in the event of dying without issue, in trust for himself, and afterwards 
becomes insolvent ; the insolvent’s assignee, under the stat. 1 Geo. 4, c. 110, 
has no interest in the bond. Sims v. Thomas , 4 P. & D. 233. 

( Liability of Insolvent , p. 564.) 

The surety pays money after the discharge of the principal under the 
Insolvent Act, he is entitled to sue the principal ; the exception in 7 Geo. 4, 
c. 57, s. 61, being limited to any step which may affect the discharge under 
that Act. Hochen v. Browne , 4 Bing. N. C. 400. 

An insolvent was ordered to be discharged, except as to two debts, and 
as to those not until after sixteen months from the filing his petition ; held, 
that such debts were within the very words of s. 16 of 7 Geo. 4, c. 57, as to 
which an adjudication could be made; and that one of those creditors 
having subsequently commenced an action, the not proceeding to declare 
within two terms did not render the prisoner supersedeable. Buzzard v. 
Bousfield , 4 M. & W. 368; and 7 Dowl. 1. 

An insolvent, in his schedule, states a debt due from him to be 10/., and 
it is really 32/. ; whether this misstatement, if arising from mistake, be 
aided by the 63d sect, of the Insolvent Debtors’ Act, 7 Geo. 4, c. 67 ? 
Lambert v. Hall , 9 C. & P. 506. 

A. covenants to insure his life and pay the premiums, and on default, to 
repay the premiums paid by the plaintiff ; A • is liable in respect of pre- 
miums paid by B. after A.’s discharge as an insolvent. Bennett v. Burton , 
4 P. & D. 313. 

The drawer of a bill of exchange, accepted , by the defendant for a sum 
consisting partly of a debt from which he had been discharged under the 
Insolvent Debtors’ Act, 7 G. 4, c. 57, and partly of a new debt, is entitled 
to recover on the bill as to amount of the new debt; therefore a plea of dis- 
charge under sect. 61 of that Act, as to the old debt, is no answer to the 
whole of a count on such a bill. Sheerman v. Thompson , 11 A.&E. 1027. 

Where the insolvent, being remanded for a period, agreed to give a bill 
for part of the debt of a particular creditor, and an i. o. u. for the costs to 
the attorney ; held, that being in truth securities for an old debt, he could 
not be sued on either. Ashley v. Killick , 5 M. 5c W. 509. 

The schedule of an insolvent, showing the date of his petition and state- 
ment of his liabilities, is inadmissible to prove that a previous assignment 
was executed with the intention of so petitioning. Peacock v. Harris, 6 
Nev. & M. 854. 

A prisoner remanded under the Insolvent Debtors’ Act may be detained 
by a writ of capias, without a Judge’s order, or a writ of summons having 
previously issued. Orowcock v. Waller , 8 Dowl. 146. 

By a provision in an agreement to purchase a business for a sum to be 

4 z 4 
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paid by two instalment*, the purchaser had a right, within a limited time 
before the completion of the contract, to give notice of abandonment, and 
to have the sum paid returned ; held, in an action to recover it back, that it 
was no defence that the defendant had been discharged under the Insolvent 
Act, the notice having been given within the time limited, it being a con- 
tingency not capable of being valued at the time of such discharge. Brown 
v. Fleetwood 6 M. & W. 19 ; and 7 Dowl. 386. 

The right reserved to creditors of payment out of future effects, does not 
prevent the operation of the Statute of Limitations. Browning v. Reid, 
6M.&W, 117 ; and 7 Dowl. 398. 

Where damages in an action of tort have been ascertained by verdict 
before filing the petition, under s. 50 of 7 Geo. 4, c. 57, the insolvent is enti- 
tled to be discharged from the damages and costs. Goldsmid v. Lewis , 3 Bing. 
N. C. 46; and 3 Sc. 369. 

Where after a former, but previous to a second discharge, the insolvent 
became entitled to a legacy, held, that as future-acquired property, it could 
only be obtained by the first set of assignees by entering up judgment, with 
leave of the Court ; and ’that it passed under the second assignment as a 
chose in action, to which the insolvent was then entitled. Curtis v. Sheffield , 
8 Sim. 176. 

Where, after an acquittal on an indictment against an insolvent for omit- 
ting specified articles out of his schedule, a second was preferred, in sub- 
stance the same, but including the omission of additional articles ; held, 
that the plea of autrefois acquit was not a good defence to the whole of the 
latter indictment; but the Judge strongly advised the jury to acquit, unless 
they were satisfied that the omission was under essentially different circum- 
stances. R. v. Champneys , 2 Mo. &, It. 26. 

INSPECTION, p. 565. 

A dispute arose between the freemen of the new corporation of Beverley 
and the corporation, with respect to the right of cutting down trees on 
certain pastures formerly granted to the burgesses of the old corporation 
of Beverley, and an injunction to restrain the cutting down of the trees 
having been obtained by the corporation, a mandamus was granted at the 
instance of the freemen to permit them to inspect the deeds, &c. concerning 
the pastures in question, and which were in possession of the new corpora- 
tion, with a view to dissolve the injunction. R, v. The Mayor of Beverley, 
8 Dowl. 140. 

A lessee of a corporation elected to pay an increased rent pursuant to the 
finding of a jury under 5 & 6 Will. 4, c. 76, s. 97, and indorsed the finding 
of the jury on his part of the original lease. In an action for the increased 
rent, the lessee was compelled to produce his part of the lease for the 
inspection of the corporation, and to allow a copy of the indorsement to be 
taken, although it was admitted that the original lease was still in the 
possession of the corporation, as well as the inquisition taken before the 
jury. The Mayor of Arundel v. Holmes , 8 Dowl. 118. 

A creditor on bond of a canal company, the act of incorporation entitling 
proprietors u and others interested in the said navigation," to inspect the 
books of the company, was held to be within the spirit of the enactment. 
Pontct v. Basingstoke Canal Company , 2 Bing. N. C. 370 ; and 2 Sc. 543. 
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Under the 5 & 6 Will. 4, c. 76, the town-clerk is not compellable to allow 
two persons at the same time to inspect the voting papers, or to give two 
of such papers at the same time to one person ; but he is bound to allow a 
voter who brings a list of his own to compare it with the voting paper pro- 
duced for inspection by the town-clerk, and marking his own list. JR. v. 
Arnold, 6 N. & M. 152. 

Inspection of a deed in the hands of the defendant will not be granted 
to a plaintiff for the purpose of moving for a new trial. Wood v. Morewood , 
2 Scott, N. S. 204. 

Where a Judge at chambers had made an order upon the plaintiffs to 
permit the defendant to inspect and take a copy of a promissory note upon 
which the action was brought, the Court refused to grant a rule to rescind 
that order, although it was sworn that no special grounds were stated at 
chambers upon which the order was founded. Woolner v. Devereux , 9 Dowl. 
672. 

Under the 101st section of the 6 Geo. 4, c. 16, in order to obtain inspec- 
tion of the assignees’ accounts, the course is to apply to the Commissioners 
to summon the assignees, and to require them to produce all books, &c., 
relating to the bankruptcy, ex parte Grange r, 1 Mont. & M. 289. 

To obtain the production of documents for the xmrpose of taking copies, 
the party applying must show that only one instrument was executed. 
Griffith v. Smythe , 8 Dowl. 491 . 

Where the lessee assigned his lease by way of mortgage, the lessor having 
no counterpart, he was held to be entitled to compel the mortgagee to 
produce it for inspection on an ejectment for forfeiture. Doc d. Morris v. 
Boc, 3 Cr. M. & It. 207. 

Inspection was granted of an agreement on which the action for money 
had and received was founded. Churnock v. Lumley , 5 Sc. 438. 

On an order for production of documents and papers, held that a case 
laid before counsel, as privileged, was to be excepted. Nias v. Northern and 
Eastern Baihvay Company , 2 Keene, 76. See Bolton v. Corporation of Liver- 
pool, 1 M. & K. 88. 

, Plea in assumpsit on bills, that the defendant, if liable, was only so as 
surety; held, that he was not entitled to inspection of a deed, by which it 
was said time had been given to the principal, to which the surety was 
not a party. Smith v. Winter, 3 M. & W. 309 ; and 6 Dowl. 386. 

Where the defendant on an application at chambers referred in his 
affidavit to a paper, but not annexed ; held, that the plaintiff was, never- 
theless, entitled to take a copy of such paper. Tebbutt v. Ambler, 7 Dowl. 
674. 

Where books of the plaintiff came into the defendant’s hands as agent, 
inspection was ordered, but the Court refused an order for delivering them 
up. Jones v. Palmer, 4 Dowl. 446. 

Where the papers and documents are numerous, the Court will qualify 
the order for production and inspection, &c. to be at the office of the party’s 
attorney. Crease v. Penprase, 2 Younge & C. 527. 

In an action for work and labour, a J udge has no power to make an order 
for the plaintiff and his witnesses to enter the defendant’s premises, to 
inspect the work done. Turquand v. Strand Union Guardians, 8 Dowl. 201. 
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In an action upon a contract for building a chapel, the Court refused a # 
view. Newham v, Taite , 0 Sc. 574. 

In an action by the owneT to recover contribution in respect of general 
average, held that the defendants (not underwriters), although entitled to 
inspection of the statement of such average, were not so of the documents 
from which it was drawn up. Tunzell v. Allen. 7 Dowl. 490. 

The circumstance of an attorney being a corporator, does not entitle 
him to an order to inspect their books, with the view of proving his retainer. 
Stevens v. Berwick Mayor , &c., 4 Dowl. 277. 

INTENTION, p. 571. 

Where the defendant, indicted on 2 Will. 4, c. 45, s. 58 (Reform Act), for 
a false statement at the poll, that he had the same qualification for which his 
name was originally inserted on the register, and it appeared that he had 
ceased to occupy that tenement, but did at the time of the poll occupy an- 
other of the same value ; held, that he had ceased thereby to have the right 
to vote, but that the term, u same qualification,” being equivocal, the jury, 
in order to convict the party, must be satisfied that he was stating what he 
knew to be false. R . v. Dodsworth , 2 Mo. & R. 72. 

Where a stamp distributor, on renewing a post-horse licence, altered the 
former as to the date of the year, held, that it was a question for the jury if 
fraudulently done, although by the words of the statute, 2 & 3 Will. 4, c. 
120, fraud was not made an ingredient in the felony, yet, that to make it 
such, there must have been a guilty intention. R. v. Allday , 8 C. & P. 
130. 

Where an overseer wilfully disobeys the provisions of the Act, as in insert- 
ing the names of persons in the list not entitled to vote, it is not necessary 
that he does it from any corrupt motive. Tarr v. M'Gakey , 7 C. & P. 380. 

Where the workmen of a mine proprietor by his orders stopped up an air- 
way affecting an adjoining mine ; held, that if they acted in the belief that 
he had the right, although they might be all guilty as trespassers, yet they 
could not be guilty of felony within 7 & 8 Geo. 4, c, 30, s. 0 : aider, if they 
knew that the act was maliciously directed by their employer. R. v. James, 
8 C. & P. 131. 


INTEREST. 

A party is entitled to interest upon a judgment from the time that execu- 
tion is delayed by a writ of error, and allowed at the rate of four per cent. 
Langridge v. Levi, 7 Dowl. 27 j and 4 M. & W. 337. 

Where, after the writ issued in an action on an attorney’s bill, it 
was referred to taxation at the instance of the defendants, without any 
terms as to the allowance of interest, held that although under the 3 & 4 
Will. 4, c.42, 8. 34, the jury only can give it, the plaintiff was not entitled to 
proceed in the action to have it assessed. Berrington v. Phillips, 3 Cr. M. & 
R. 48 ; 1 T. k G. 322 ; and 4 Dowl. 758. 

Where, upon a contract of sale of an estate, the money was to be paid by 
instalments, with interest at 5 per cent., and it was afterwards agreed that 
the last instalment, if not paid at the appointed time, should remain on 
mortgage at 4} per cent., held, that the prior instalments not being paid 
nor any mortgage executed, that the higher interest continued payable on 
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.the last instalment. Attwood v. Taylor, 1 Han. 8c Or. 279; and 1 Sc. N. S. 
611. See further as to a mortgagee’s title to interest pending the suit, ex 
parte Pollard , 1 M. D. 8c D. 264. 

On a judgment affirmed on writ of error, the House of Lords gives inte- 
rest from the dajtof its affirmance by the Exchequer Chamber pursuant to 
the provisions of the stat. 3 & 4 Will. 4, c. 42, s. 30. Garland v. Carlisle , o 
Clark 8c F. App. Cm* 354. 

INTERPLEADER ACT, p. 679. 

An issue under the Interpleader Act is for the purpose of informing the con- 
science of the Court as to whether the plaintiff or the defendant is entitled 
to the goods in dispute, therefore the Court will not allow either party to give 
in evidence the jus tertii. Carne v. Brice, 8 Dowl. 884. 

The plaintiff sold to the defendant a rick of hay belonging to a deceased 
person ; S. afterwards took out administration to the effects of the deceased 
and claimed the price of the hay ; held that the defendant could not be re- 
lieved under the first section of the Interpleader Act. Jones v. Pritchard , 
8 Dowl. 890. 


IRELAND. 

Where a local dock Act imposed a duty on goods imported from u parts 
beyond the sea/’ held, that goods imported from Ireland were liable to the 
duties. Battersby v. Kirk, 2 Bing. N. C. 585. 

JURISDICTION, p. 579. 

Where the quarter sessions of a county occur while the judge of assize is 
proceeding with the trial of prisoners in that county after the grand jury at 
the assizes have been discharged, the better course is (as is said) for the 
quarter sessions not to proceed with the trial of any prisoners, but to dispose 
of all their other business, and then to adjourn to a future day. 9 C. & P. 792. 

The court of the mayor of Liverpool not being a superior court, a plea of 
a suit for the same cause pending there, is no answer to the action in the 
superior courts. Laughton v. Taylor , 6 M. & W. 695 ; and 8 Dowl. 776. 

A statute (poor law) enacts that on application made to magistrates they 
shall proceed to adjudicate, &c. : on the trial of an indictment for disobedience 
of the order, it i9 essential to prove that such application was made in order 
to shew that the magistrates had jurisdiction so to adjudicate. JR. v. Stamper ; 
Cor . Parke B. York Spr. Ass. 1839. 

JURY. 

A jury are not bound to find any other than a general verdict, although 
the Judge direct them to find specially as to a particular fact, on which a 
legal question may be raised ; and where they refused, the- Court would not 
disturb the verdict. Devizes , Mayor , $fc. v. Clark , 3 Ad. & Ell. 606. 

The 6 Geo. 4, c. 50, (Jury Act,) does not affect the right of the Crown not 
to be put to be called on for cause of peremptory challenge until the panel 
is exhausted ; a prisoner having challenged peremptorily twenty jurors* can- 
not be allowed to withdraw one, and challenge another remaining juror 
instead. JR. v. Parry , 7 C. & P. 837. 

The Crown is entitled to challenge until the panel is gone through, and 
then, if not a full jury, must show cause ; but it is no cause bt challenge that 
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tile juror was a client of the prisoner (an attorney ), nor that he had visited . 
him whilst in prison ; although a prisoner has had his full number of peremp* 
tory challenges, he may examine other jurors, subsequently called, as to 
their qualification. R. v. Geach , 0 C. & P. 940. 

Where the defendant was aware of the mode in which*the bill had been 
found by the grand jury, pleaded to it, and was found guilty, the Court 
afterwards refused to quash the indictment on the ground that twenty-five 
grand jurymen were sworn, and that thirteen were against the finding, as he 
might bring error either in law or in fact ; but the Court will not receive 
afiidavits of the jury of what passes at the time of the finding of the bill ; 
held, also, that the correct number to be sworn is twenty-three only. R, v. 
Marsh , 1 N. & P. 187. 

JUSTICES, p. 580. 

The acts of a justice who has not taken the oath of the sessions, nor 
delivered the certificate required, are not void, and a person seizing goods 
under his warrant, is not a trespasser. Margate Pier Company v. Hannam , 
3 B. & A. 206. 

See further as to jurisdiction, Sharpe v. Aspinall , 10 B. & C. 47 ; 1L v. 
Sanders , 1 Saund. 203 ; 2 & 8 Viet. c. 88. 

(Page 581, not e a.) 

See in Trespass against Surveyors of Highways, Witham Navigation 
Company v. Pedley , 4 B. & Ad. 60. Lowcn v. Kaye , 4 B. & C. 3. 

Trespass against justices upon an illegal conviction under the High- 
way Act, 5 & 6 Will. 4, c. 50, s. 75 ; the clause giving 21 days’ notice of 
action, does not supersede the necessity for the notice under the stat. 24 
Geo. 2, c. 24. Rix v. Boston, 4 P. & D. 182. 

( Form of Conviction, p. 585.) 

A conviction under the Vagrant Act, 5 Geo. 4, c. 83, is not vitiated by the 
omission of the word “past” before “of Great Britain,” in the recital of 
the title of the statute as directed in the form given by the Act; 2dly. pur- 
suing that form, it is not necessary to state the evidence on which the con- 
viction proceeded, and 3dly, an allegation that the person convicted was of 
sufficient ability to maintain his family, and did neglect to do so, whereby 
his wife became chargeable to the parish, is sufficiently certain. Nixon v. 
Nanney, 1 G. & D. 370. 

Where a conviction on 11 Geo. 4, and 1 Will. 4, c. 64, and 4 & 5 Will. 4, 
c. 85, charged that the defendant kept his house open for the sale of beer, 
and did sell beer and permitted the same to be drunk on his premises, after 
the hours fixed by the justices, and was fined in the penalty of 40 s. for “ the 
offence aforesaid ; ” it was held to be bad, as it charged three offences, and 
the party could not protect himself by it, if any fresh information were laid 
against him for any one of the same offences. Newman v. Bendy she, 2 P. 
&. D. 340 ; and 10 Ad. & Ell. 11. 

A conviction under the Pilot Act, 6 Geo. 4, c, 125, s. 70, for continuing 
in charge of a ship after a licensed pilot had offered to take charge of it, is bad 
if it do not show knowledge of the offer. Chaney v, Payne, 1 G. & D. 348. 
See R. v. Chaney , 6 Dowl. 281. Peake v. Cavington, 2 Br. & B. 399. 

If either the adjudication of the fact which constitutes the crime, or the 
judgment thereon, be imperfect, the conviction is bad ; where therefore a 
conviction was framed on 1 Will. 4, c. 32 (Game), which directs the penalty 
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to be paid to the parish officer, and by him to be paid over for the use of 
the county rate, (but which, by 5 & 0 Will 4, c. 20, s. 2, was directed as to 
one moiety to be paid to the informer, and the other as before,) and adjudi- 
cated the whole penalty to be paid to the overseer, to be applied according 
to the direction of the statute in such case, &c. ; held, that such conviction 
was bad, and that an imprisonment until so paid was illegal, and that the 
justices were liable in trespass. Griffith v. Ilwries , 2 M. & W. 325. 

A conviction by justices upon their own view for a forcible detainer, 
under 8 Hen. 6,c. 9, not averring an unlawful entry, and none being proved, 
but only an unlawful ejection, i9 bad. JR . v. Wilson , 5 N. Sc M. 104. 

Justices have no jurisdiction under 6 Geo. 3, c. 25, to determine disputes 
between masters and household servants. Kitchen v. Shaw , 1 N. & P.791. 

( Time of Drawing up , p. 592.) 

Where justices had returned a conviction which was supposed to be 
objectionable, they may draw up and return another, according to the truth, 
and supported by the facts of the case : the taking by the justices an 
indemnity from the party calling for the exercise of their jurisdiction, held 
improper ( per Alderson, B.) Sclwood v. Mount , 9 C. &. P. 75. 

After a conviction by justices has been removed by certiorari , and 
quashed in Queen’s Bench, or by sessions on appeal, another conviction 
cannot effectually be drawn up. P. C. Chaney v. Payne , 1 G. & T). 357. 

Convictions have always been treated as records, and before the statute 
4 Geo, 2, e. 25, were required, when filed to be in Latin, lb . 

( Justification under a Commitment , p. 593.) 

An order in bastardy was made in duplicate, one regular and deposited 
in the parish chest, and the other, which was served on the reputed father, 
having inserted in it by mistake the mother’s name, in lieu of the plaintiff’s, 
but he was tolrl at the time that he was ordered to pay, &c.; in trespass 
against justices for having committed him for disobedience of the order, 
it was held, that there being a valid order produced before the defendant, 
and upon which lie acted, he was justified in the commitment. Wilkins v. 
Hemsworthy 3 N. & P. 55. 

( Commitment for Examination.') 

Where the defendant, a magistrate, meeting the constables having in 
custody the plaintiff on a charge of drunkenness, ordered him to be 
taken back to the lock-up house, and he would see him the next day, and the 
plaintiff was kept confined until then, when he was ordered by the defend- 
ant, to be fined ; held, that it was his duty either to have gone into the 
case, or, if he could not do so, not to have interfered, but have let the officer 
take him before another magistrate, and that the action of trespass was 
maintainable ; he had no right to imprison for breach of the peace without 
hearing the charge. Edwards v. Ferris , 7 C. & P. 542. 

Where a party was charged with felony in unlawfully cutting trees, 
although the value turning out to be under 20 5., and therefore the offence 
not amounting to felony, it was held that the magistrate was authorised to 
remand for a reasonable time for re-examination ; the reasonableness is a 
question for the jury. Cave v. Mountain , 1 Sc. N. S. 132. 
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(Previous Summons, p. 589.) 

Where rates were imposed by a local paving Act, and an appeal given to 
the commissioners, and from them to the sessions, and in case of refusal or 
neglect, it was declared that it should be lawful for any justice, by warrant, 
to authorise the collector to distrain ; held, that it was not obligatory on the 
justices to issue such warrant without a previous summons, and a rule for a 
mandamus was discharged with costs. R. v. Stafford Just ., 5 N. & M. 94 ; 
S. C. R, y. Hughes , 3 Ad. Sc Ell. 425. 

A warrant of distress against an overseeT for not paying over the balance 
in his hands, omitting to set out the summons, hearing and refusal to pay, 
was held to be bad, and the magistrates and officers executing it, liable in 
trespass. Harris v. Stuart , 7 0. & P. 779; questioning the form in Burn’s 
J ustice, ed. 26. 

( Commitment , Warranty Order , 6fC. f pp. 591.593 ) 

Where the warrant of commitment of parties charged with riot under 
7 & 8 Geo. 4, c. 30, s. 8, only stated that they had begun to pull down and 
demolish “ in part ” a dwelling-house, charging also other acts of bailable 
misdemeanor ; held, that as regarded the former charge, it was defective, 
and the parties therefore admitted to bail. R . v. Lowden , 7 Dowl. 538. 

* An order of justices for the payment of a weekly sum for the maintenance 
of a father by the son, describing the application to have been made to the 
justices of K, by the overseers of the parish of M . in the county of K to 
have an order made on T. O. of the parish of M. in the same county, &c., 
and proceeding to order the said T. G . to pay, &c., was held sufficiently to 
show that T. G. was dwelling within the jurisdiction of the justices, and 
it was held that, by making their order on the said T. G the justices had 
adopted those words, and adjudicated that he dwelt there. R. v. Toke, 3 N. 
Sc P. 323. 

An order of justices made upon the complaint of churchwardens de facto 
although not de jure , is good ; nor are they precluded from making it by 
the circumstance of a suit having been commenced for the rate in the 
Ecclesiastical Court, but abandoned before the complaint made. R . v. St . 
Clement 1 8 {Ipswich) Justices , 3 P. Sc D. 481. 

An order of justices requiring the officer of a friendly society to pay 
money to a member, must expressly find that such party is a member 
entitled to the money, and that the party on whom the order is made is at 
the time an officer of the society ; and held, that the order being directed 
to him, describing him as “ steward,” &c., and the recital of the complaint 
on oath, stating him such officer, was not sufficient ; neither was such recital 
by the claimant, stating himself a member and entitled, and the money due, 
nor the direction to pay the amount 11 so due and owing as aforesaid,” suffi- 
cient to dispense with such finding ; and a distress founded upon an order 
so deficient being bad, the justices were held to be liable in trespass. Hay 
v. King, 5 Ad. Sc Ell. 359. 

To a writ of habeas corpus directed to the serjeant-at-arms of the House 
of Commons commanding him to bring up the bodies of W. JS. 9 esq., and 
J- W, esq., the following warrant was returned: " Whereas the House of 
Commons have this day resolved that W. E., esq., and J. W. 9 esq., sheriffs of 
Middlesex, having been guilty of a contempt and breach of the privileges 
of this House, be committed to the custody of the seijeant-at-arms attending 
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this House ; these are therefore to take into custody the bodies of the said 
IT. E, and J. IF., and them safely to keep during the pleasure of this House, 
for which this shall be your sufficient warrant. C. S. Lefevre, Speaker.” — 
Held that the Speaker’s warrant, stating the adjudication of the contempt 
generally, without setting out the particular facts from which the contempt 
arose, the Court had no power to discharge the sheriffs from custody ; other- 
wise, where the facts consituting the supposed contempt are set out in the 
warrant, or upon the return. Held, secondly, that the adjudication of th e 
contempt was sufficiently stated, though by way of recital. Thirdly, that 
it sufficiently appeared that the contempt was committed against the House 
of Commons, and that the Speaker had authority to issue his warrant. 
R. v. Evans and Wheelton , Sheriffs of Middlesex , 8 Dowl. 461. 

Where on the face of the commitment it appeared that the party had 
engaged to perform a particular work, it was held to be a case wholly 
distinct from that of entering into a service in the ordinary sense, and not 
within 4 Geo. 4, c. 34, s. 3, and the justice therefore no jurisdiction. Johnson , 
ex parte, 7 Dowl. 702. And see Hardy v. Ryle , 9 B. & Cr. 603 ; and Lan- 
caster v. Greaves , lb. 628. 

A commitment on 4 Geo. 4, c.34, s. 3, for leaving work unfinished, omitted 
to state that the contract was entered into, the work not done, or the party 
found within the jurisdiction of the justice; held, that as being consistent 
with the plaintiff’s never having appeared at all before the defendant, the 
latter had no defence in an action for false imprisonment. Johnson v. Read, 
G M. & W. 124. 

( Distress Warrant, p. 691.) 

A distress warrant for non-payment of costs is bad if it do not show on 
the face of it an order of sessions for the payment of a specific sum as costs. 
Sellwood v. Mount , 1 G. & D. 358. 

A warrant of apprehension was issued by a Justice of Peace, which did 
not recite any information upon oath, and it appeared that in point of 
fact the information was not sworn in his presence. Held that he was liable 
in trespass. Caudle v. Seymour , 1 G. & D. 464. 

Quaere , Whether a warrant is not totally void which does not recite any 
information, and which directs an apprehension “to answer all such matters 
and things as in Her Majesty’s behalf shall be objected against him by A. B. 
for an assault committed on,” &c. Ib. 

( Defence by a Constable under a Warrant , p. 694.) 

The perusal of the original warrant (which has been retained by the 
gaoler for his own production) is dispensed with by a plaintiff, who on being 
informed of the fact, does not object to the non-production. Atkins v. Kilby , 
4 P. & D. 145. 

In an action of false imprisonment againBt constables who had carried 
the plaintiff to gaol on a justice’s warrant for non-payment of arrears on an 
order of maintenance (stat. 49 Geo. 3, c. 68, s. 3), it was objected : — 

1. That the warrant, though purporting to be made on a hearing at which 
plaintiff was present, had not been made then, but suspended for a month 
after (to give to plaintiff an opportunity of consulting his friends) ; and that 
it was issued at the end of the month, on plaintiff’s default, after fresh 
demand, without further hearing, and when plaintiff was in a different 
county from that in which the justice acted. 
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2dly. That the warrant being indorsed by a justice of the county in which 
plaintiff was, that the indorsement did not purport to be made upon such 
proof on oath as stat. 24 Geo. 2, c. 55, s. 1, requires, nor was it shown by 
evidence that such proof had been given. 

Queere, Whether these were valid objections ; but it was held that, at all 
events, they resolved themselves into a denial of jurisdiction, and that the 
warrant, though made without jurisdiction, entitled the constables to the 
benefit of stat. 24 Geo. 2, c. 44, s. 6. Atkins v. Kilby, 11 Ad. & Ell. 777 ; 
S. C. 4 P. & D. 145. 

The warrant required the constable forthwith to take plaintiff to the house 
of correction at W., and there deliver him to the keeper, who was to keep 
him to hard labour for three months, unless he should sooner pay the main- 
tenance to the overseers. Plaintiff tendered the arrears to the constable at 
7 T ., where he was arrested, and to the overseers of B. (the complaining 
parish), at JB., to which place he was taken on his way to W. Held, that 
the constable and overseer were not authorised to accept such tender. 

B. was eighteen miles out of the direct Toad to IF., and the plaintiff de- 
sired to be taken by the direct road. The J udge, in summing up, left it 
to the jury to say whether the route by B ., though circuitous, was the most 
convenient ; and they found that it was. Held, that the summing uj> was 
proper, and that the finding entitled the defendants to a verdict; it not 
having appeared by the evidenc e that plaintiff had in fact been put to any 
unnecessary inconvenience. Atkins v. Kilby , 11 A. & E. 777 ; 4 P. & I). 145. 

(24 Geo. 2, c. 44, s. 6, p. 600.) 

The plaintiff having demanded and received a copy of the warrant of dis- 
tress under the Land-tax Act is not hound to join, as defendants, the commis- 
sioners who issued the warrant, the statute 24 Geo. 2, c. 44, s. 6, being 
inapplicable, though the commissioners were also acting magistrates for the 
division. Ckarleton v. Alway , 11 A. &l E. 993. 

The defendant, a police constable, took the plaintiff into custody on a 
charge of wilful and malicious trespass, he not having seen the fact; 
having acted under a bond fide and supposed authority of the statute, he is 
entitled to notice of action. Ballinger v. Ferris , 1 M. & W. 628; and 1 Tyr. 
& Gr. 920. 


(Arrest by Private Persons , p. 603.) 

A private person, who gives another into custody on a charge of having 
committed an offence against the statute 7 & 8 Geo. 4, c. 29, (the Larciny 
Consolidation Act) is not entitled to notice of action under the 75th section 
of that Act, as that section only applies to constables and other officers, and 
persons of that kind. Brooker v. Field, 9 C. & P. 651. 

(Costs.) 

The obtaining the certificate of the Judge who tries the cause is a condi- 
tion precedent to the right of a magistrate who obtains a verdict in an action 
brought by him for an act done in his judicial capacity, for double costs, 
under 7 Jac. 1, c. 5. Penney v. Slade, 5 Bing. N. C. 469; and 7 DowL 
440. 
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LARCINY, p. 604. 

(Venue.) 

Goods were feloniously stolen in France, and found in the prisoner’s custody 
in this country ; the jury have no jurisdiction to convict. R. V. Madge , 
9 C. & P. 29. 

And see R. v. Prowse , Ry. & M. 349. 

( Variance , p. 607.) 

An indictment for stealing “ a sheep,” was held to be supported by proof 
of stealing a ram or ewe, although 7 & 8 Geo. 4, c. 29, s. 25, specifies “ ram, 
ewe, sheep or lamb,” the word “ sheep” being a generic term, including all 
the others. R. v. M‘Culley, 2 Moody, 34, 

(Value.) 

To make a thing the subject of larciny it is necessary that it should be of 
some value, but it need not be of some assignable value in the coin of the 
realm, that is to say of a farthing at the least. JR. v. Morris , 9 C. & P. 347. 

( Ownership , p. 607.) 

A prisoner was employed as master of a coal vessel. The custom of the 
trade was that he should receive two-thirds of the freight. He took the 
whole. Held that he was not a joint proprietor with the master, and that 
he was properly convicted of stealing the master’s third. Anon. 2 Lew. Cr. 
Cases, 258. 

A servant sent out to collect monies was robbed before he returned home ; 
Alderson, B. was inclined to think that the money was improperly laid in 
the indictment for this robbery as the property of the master, seeing that it 
had never come to his hands. R. v. Rudick and others , 8 C.& P. 237. Qu. 

(Consent to •part with the Possession, p. 607.) 

The prisoner, a servant of the prosecutor, gave away, without the autho- 
rity or knowledge of his master, various articles of food ; this was held to 
amount to larciny. R. v. White, 9 C. & P. 344. 

So where the prisoner, the servant of a party drawing a cheque, received 
it to deliver to a third person, and appropriated the proceeds to his own 
use. R. v Heath, 2 Moody, 33. 

So where the prisoner, not being the servant of the prosecutor, was en- 
trusted to carry a parcel containing notes to a coach-office, and he opened the 
parcel and abstracted the notes. R. v. Jenkins, 9 C. & P. 38. 

But where the prisoner, being a salesman as well as drover, had been 
entrusted to take cattle to the salesman of the prosecutor at Smithfield, but 
had authority to sell them on the road if he could, and he drove them to 
the market, and sold them there, and applied the money to his own use ; 
it was held, that being the agent, and not the servant, he could neither be 
convicted of larciny nor embezzlement. R. v. Goodbody, 8 C. & P. 665. 

So where the prisoner had received a horse from the prosecutor to agist, 
and been paid for one week, it was held that the subsequent sale of it did 
not amount to larciny. R. v. Smith, 1 Ry. Sc M. 473. 

Where the owner intending to sell his horse, sent it to a fair by his servant, 
but with no authority to dispose of it in any way till he himself had arrived, 
and the prisoner having asked the price went up to two men with whom he 
talked, and the latter then came up and persuaded the servant to part with 
the possession on an exchange for another of little value, and a sum of money, 

vol. ui. 5 A 
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which they went away without paying and never returned ; held, that if the 
jury believed the prisoner and the others to be acting together to obtain 
the possession from the servant under colour of an exchange, but intending 
all the while to steal the horse, it amounted to a stealing by the prisoner. 
JR. v. Sheppard 9 C. & P. 121. 

So where the prisoner was hired to drive a heifer from Y . to M., and he 
absconded with it after receiving the animal and the hire, sold it, and was 
not found for a long time after, it was held, that the possession being the 
possession of a servant only, he was properly convicted of stealing. R. v. 
Jackson , 2 Moody, 32. 

So where the prosecutor sent the prisoner, a person not in his service, 
with pigs in a cart to show to a purchaser, and to state the price, but with- 
out authority to receive the price, and the prisoner went off with them and 
sold them elsewhere, Alderson, B. stated to the jury, that the question was 
whether he was a bailee merely or a servant ; and that if the felonious intent 
arose whilst acting in the latter capacity, he was guilty of larciny. R. v. 
Harvey , 9 C. & P. 353. 

Where the carter of the prosecutor took, beyond what was allowed for 
provender, two trusses of hay, which the ostler at a public-house where 
they stopped, assisted in removing from the cart ; it was held to amount to 
a stealing by the carter, and a receiving by the ostler. JR. v. Gruncell and 
Another , 9 C. & P. 365. 

Where a person employed by the prosecutor as a town traveller, having 
no authority to sell goods, but merely to collect money, took an order for 
two articles, but entered one only in the order-book, and the prosecutor’s 
carman delivered both, and entered the second in the invoice, the town 
traveller afterwards receiving the whole amount, but only accounting to 
the prosecutor for the price of the first; it was held to be larciny, and 
not embezzlement ; and the prisoners were accordingly acquitted upon an 
indictment charging the former with embezzlement, and the latter with 
being an accessary after the fact. JR. v. Wilson and Another, 9 C. & P. 27. 

Where the prosecutrix hired a glass-coacli for the day, of which the pri- 
soner was the driver, it was held that he was not her “ servant” within 
the 7 Geo. 4, c. 29, s. 46, relating to larciny by servants. R. v. Haydon , 
7 C. & P. 445. 

Where the prisoner, a boatman, received staves from the prisoner's ves- 
sel, to carry on shore, and he concealed some, and afterwards removed them 
to his mother’s ; held, that it was a case of bailment, although the prose- 
cutor’s servants went with the prisoner’s boat, as they were under the 
prisoner’s control ; but that the secreting and removal amounted to break- 
ing bulk, and if done with intent to convert to his own use, to constitute 
a larciny. JR. v. Howell, 7 C. & P. 325. 

So where the prosecutrix asked the prisoner, a casual acquaintance, to 
put a letter into the post containing money, and the latter broke the seal, 
and abstracted the money, it was held to be larciny. R. v. Jones , 7 C. & 
P. 151. 


( To part with the Property , p. 607.) 

Where in a case of ring-dropping the prosecutor parted with his money 
in the purchase of the prisoner’s share, it was held not to be a case of lar- 
ciny. R. v. Wilson, 8 C. & P. 111. 
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Where a party about to receive a sum of money took with him a receipt 
ready signed, and the party having to pay the money laid down part, and 
asked to look at the receipt, and then refused to pay the remainder of the 
money or to return the receipt, and the prosecutor stated that he should 
not have parted with it unless he had been paid in full ; it was held to 
constitute alarciny of the receipt. R. v. Rodway , 9 C. & P. 784. 

The prosecutor gave a sovereign to the prisoner to get changed, with 
which he never returned ; held, that having jmrted with it, never expecting 
to receive it back, the case did not amount to larciny. R. v. Thomas , 9 C. 
& P.741. 

Where a party purchased at a sale by auction a bureau, which was found to 
have money in a secret drawer, it was held, that unless it was expressed to be 
a sale only of the bureau, the abstraction of the money could not amount to 
a larciny; alitcr , if the buyer had such express notice, and he hadnorea|pn 
to believe that anything more than the article itself had been sold. Merry 
v. Green, 7 M. & W. 628. 

( Felonious Intention .) 

Upon a defence by a servant charged with stealing, that he pledged the 
property with intent to redeem and replace it, Gurney, 11. left it to the 
jury to say whether the property was taken originally with a felonious 
intent, but intimated his disapprobation that the doctrine of an intention to 
redeem property should be allowed to prevail. R . v. Phetlieon , 9 0. & P. 
552. 

Where the prisoner hired a horse and gig of the prosecutor, which he 
immediately offered for sale; held, that there having been no actual conver- 
sion of the property, the prisoner could not be convicted of larciny. R. v . 
Brooks, 8 C. & P. 295. Qn. 

The prisoner selected as for purchase a pin, and it was set aside for him, 
and he afterwards was seen to take it away with him in the absence of the 
shopman ; a bill was however sent, including the price of the pin ; held, that 
the jury were to say whether it was taken with a felonious intent, or whether 
credit was not given for it. R. v. Box, 9 C. & P. 126. 

The opening a letter, and detaining it, merely from curiosity or political 
motive, is a trespass only, and not a felony. R . v. Godfrey , 8 C. & P. 563. 

( Presumptive Evidence, p. 614.) 

Where the articles stolen were not such as pass from hand to hand, as 
ends of unfinished woollen cloths, their being found in the possession of the 
prisoner two months after they were stolen, was held to be sufficient to call 
tipon him to show how he came by the property, and to be a circumstance 
for the jury. R. v. Partridge, 7 C. & P. 551. 

{Robbery.) 

On an indictment for robbery, the jury having found the prisoner 
“ guilty of an assault, but without any intention to commit any felony ; ” 
it was held, that the prisoner might be convicted of the assault, and punished, 
under the 7 Will. 4, and 1 Viet. c. 85, s. 11. R . v. Ellis, 8 C. & P. 654. 

So, where the indictment charged an assault, and the wilfully adminis- 
tering of deleterious drugs. R. v. Sutton, 8 C. & P. 660. 

Where two persons were robbed, and violence used towards them, whilst 
in the same carriage, and there were separate indictments, it was held, 
that on the trial of the first, the prosecutor in the second might be asked as 

5 a 2 
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to his loss of a watch found on one of the prisoners, but not as to the 
violence used towards him. R. v. Rooney , 7 C. & P. 617, 

(7 4-8 Geo . 4, c. 20, 88.17 $ 23.) 

The luggage of a passenger is within the 7 & 8 Geo. 4, c. 29, s. 17, against 
stealing goods and merchandize* on board any vessel. R. v. Wright, 7 C. & 
P. 109. 

On an indictment under the 7 & 8 Geo. 4, c. 29, s. 23, for stealing title 
deeds, the taking must be shown to be such as would be required to consti- 
tute larciny, if the deeds had been the subject of larciny. R • v. John , 
7 C. & P. 324. 

{Sheep-stealing.') 

Where the prisoner inflicted a wound with intent to kill and steal the 
carcase ; held, that the animal not dying until two days afterwards, did not 
alter the case, and that a conviction for killing, with intent to steal the 
carcase, was proper. R. v. Sutton, 2 Moody, 29; 8 C. & P. 291. 

(i Stealing Fixtures .) 

On an indictment for stealing lead affixed to a building, &c. the jury found 
that the prisoner took the lead when severed and lying at a considerable 
distance from the building ; held, under these circumstances, that the pri- 
soner must be acquitted, and that he could not be found guilty of a simple 
larciny. JR. v. Gooch, 8 C. & P. 294. 

{Stealing in Shops.) 

A shop, within the meaning of 7 & 8 Geo. 4, c.29, s. 15, and 1 Viet. c. 90, 
Didst be more than a mere workshop ; it must be a shop for the sale of 
articles. R. v. Sanders, 9 C. & P. 79. 

(7 £ 8 Geo. 4, c. 64, s. 13.) 

The offence must be committed in or upon the coach, to bring it within 

7 Geo. 4, c. 64, s. 13. Sharpe's Case , 2 Lew. Cr. Cases, 233. 

{Embezzlement, p. 615.) 

It is not sufficient to prove generally a deficiency in account, but some 
specific sum must be proved to have been embezzled. R. v. Lloyd Jones , 

8 C. & P. 288. 

Where it was the duty of the prisoner, a banker's clerk, to keep the 
money received in a box, and make entries of his receipts ; and upon his 
being called on to produce his money, he threw himself upon his employ- 
er’s mercy, and said he was 900 1. short ; it was held that upon an indictment 
for embezzling monies to a large amount, to wit, 500/., he was properly 
convicted, although no evidence was offered of the persons of whom received 
nor the sort of money abstracted ; and the judgment was afterwards affirmed 
by the Judges. R. v. Grove, 7 C. & P. 635 ; and 1 Ry. & M. 447. 

A collector of the poor's-rates, church and rector's rates, appointed in 
vestry under a local Act, is properly described as servant to the committee 
of management, under 7 & 8 Geo. 4, c. 29, s. 47. R. v. Callahan , 8 C. & P. 
154. And see R. v. Jenson , Mood. 434. 

On an indictment against the clerk of a savings bank, held that he was 
properly described as clerk to the trustees, although he was appointed by 
the managers. R. v. Jenson, 1 Ry, & M. 434. 
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So where are secretary of a society received monies from a member to 
be paid over to the trustees, although usually received by a steward, and 
he fraudulently withheld it ; held, that it might be stated as the property 
of the trustees, and he be deemed their clerk and servant. R, v. Hall, 1 By. 
& M. 474. 

Where A ., a coach proprietor, horsed the coach from H, to W., driving it 
himself, but was liable to his co-proprietors for the receipts, employed the 
prisoner to drive occasionally for him, giving him all the fees, and it was his 
duty to account for all the sums received to liis employer ; held, that the 
abstracting and not accounting for part was embezzlement, and that he was 
properly described as the servant of A., and the monies embezzled as the 
property of A. R, v. White , 8 C. & P. 742. 

The omission of a clerk to enter money received by him in his books is 
insufficient to support an indictment for embezzlement, where there has been 
no denial by him of the receipt. JR, v. Jones, 7 C. & P. 833. 

Where money was paid to the prisoner under a supposition that he was 
authorized to receive it, but which he was not ; held, that the receiving did 
not amount to either larciny or embezzlement. JR, v. Haw tin, 7 C. & ?. 
281. And see JR, v. Crawley, cited ib. 

Where the party charged with embezzling was clerk to a society, binding 
themselves by oaths of an unlawful nature, within the meaning of the 
37 Geo. 3, c. 123, and 67 Geo. 3, c. 19 ; it was held, that the indictment 
laying the property in persons so unlawfully combined could not be sup- 
ported. JR, v. Hunt, 8 C. & P. 642. 

The 7 & 8 Geo. 4, s. 29, c. 46, does not apply to the cases of clerks in the 
public service, but such offence is against 2 Will. 4, c. 4 ; and it is suf- 
ficient if the act of embezzlement takes place after the person guilty of 
it has ceased to be such clerk, if he received the property embezzled when 
in that capacity. R. v. JLovcll, 2 Mo. & K. 236. 

( Receiver , p. 617.) 

Where an indictment charged in the first count, that two persons killed 
a sheep with intent to steal the hind leg, and in the second, that a third 
person received — lbs. of mutton, u so stolen as aforesaid,” it was held, 
that the second count could not be supported, but that a third count, stat- 
ing that such third person received the mutton stolen from “ a certain evil- 
disposed person,” was good. R, v. Wheeler &f others f 7 C. & P. 171. 

LIBEL, p. 617. 

{Blander for speaking of the plaintiff the following words : " I will bet 
61 to 1 1 that Mr. J. (the plaintiff,) was in a sponging-house for debt 
within the last fortnight, and I can produce the man who locked him 
up ; the man told me so himself.” And in answer to the following question 
from a bystander, u Do you mean to say, that Mr. J., brewer, of Bosehill, has 
been to a sponging-house within this last fortnight for debt?” the defendant 
said, “ Yes, I do.” The jury found that the words were spoken of the plain- 
tiff in the way of his trade ; held, that the action was maintainable, and that 
the verdict was right, as it was plain from the conversation that the words 
were spoken of the plaintiff in his character of a brewer. 

It seems also, that the words were actionable independently of that, 

5 A 3 
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because they must necessarily affect the plaintiff in his tr&de and credit. 
Jones v. Littler , 7 M. & W. 423. 

In an action for misdescribing the plaintiffs’ vessel in a publication of the 
defendants, called <( The Shipping Register,” it appeared that the plaintiffs 
had requested the surveyor of the defendants to examine the ship ; held, 
that they could not maintain an action against the defendants for what waB 
done in consequence of his report ; the remedy "was against him if he made 
a false report. Kerr v. Skedden , 4 C. 8c P. 528 ; and see below, 1466. 

Where the declaration alleged and set out a libellous paragraph in the 
defendant’s newspaper, and afterwards, &c. (stating other libellous matters 
in subsequent newspapers ), it was held that each allegation was to be con- 
sidered a separate count ; and one of the latter being in the terms, <fc we again 
assert the cases formerly put by us on record, we assert them against (the 
plaintiff) ; we again assert they are such as no gentleman or honest man 
would resort to,” it was held that the words were to be construed not as 
used merely in denial of some assertion made by the plaintiff, but as an 
accusation of the plaintiff, and libellous. Hughes v. Rees, 4 M. 8c W. 204. 

The words “ he is a returned convict,” are actionable, although importing 
that the punishment had been suffered, the obloquy remaining. Fowler v. 
Dowdney , 2 Mo. 8c R. 119. 

( Proof of Publication , p. 619.) 

As the CouTt in granting a criminal information for a libel performs the 
office of a grand jury, the rule, therefore, must be drawn up on reading 
the original newspaper, or on having it accounted for. R . v. Woolmer, 
1P.&D. 137. 

If the manuscript of a libel be proved to be in the handwriting of the de- 
fendant, and it be also proved to have been printed and published, this is 
evidence to go to the jury that it was published by the defendant, although 
there be no evidence given to show that the printing and publication were 
by the direction of the defendant. R . v. Lovett , 9 C. & P. 462; and see 
Bond v. Douglas, 7 C. 8c P. 626. 

The post-mark on a letter was held to be primti facie evidence of a publi- 
cation. Shepley v. Todhunter , 7 C. & P. 680. 

Where the libel was contained in a newspaper, it was held that the de- 
fendant had a right to have other parts of the same paper, referred to in the 
libel, read as part of the plaintiff’s case. Thornton v. Stephen, 2 Mo. 8c 
R. 45. 

(Amendment.) 

The declaration alleged that the defendant had spoken the following 
words of the plaintiff: ‘‘Smith has got himself into trouble; he is out 
on bail for 1001., and it is to be tried at the Old Bailey next Monday, for 
buying cocks which have been stolen from Messrs. Pontifex & Co. by one 
of their apprentices,” 8cc. At the trial the evidence was that the defendant 
had said that “he had heard that Smith had got into trouble,” 8tc. Held, 
that the record was amendable under the 3 & 4 W. 4, c. 42, s. 24. Smith v. 
Knowelden , 9 Dowl. 402. 

(Prefatory Averments and Innuendoes , Proof of, p. 626.) 

Since the new rules of pleading, the inducement to a libel is taken to be 
admitted unless traversed. Fradley v. Fradley, 8 C. & P. 572. 

Where the jury found the words “ he has defrauded his creditors, and 
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been horsewhipped off the course at D.” spoken of an attorney, not to have 
been spoken of him in his character as an attorney, they were held not to 
be actionable. Doyley v. Roberts, 3 Bing. N. C. 836. 

Allegations that the plaintiff had been “ appointed” an assistant overseer, 
and had passed certain accounts u as such assistant overseer ; ” the former 
allegation is sufficiently proved by an appointment by the justices, and his 
having acted as such ; and his book of accounts being headed “ Overseer’s 
Accounts,” does not make them less his own ; by his warrant of appoint- 
ment he is required to verify. Cannell v. Curtis, 2 Bing. N. C. 228 ; and 
2 Sc. 379. 

A declaration in slander for speaking the following words of the plain- 
tiff as clerk of a company, “ you have done many things with the company 
for which you ought to be hanged, and I will have you hanged before,” &c. ; 
innuendo, that the plaintiff had been guilty of felonies punishable by law 
with death by hanging, held sufficient on motion in arrest of judgment. 
Francis v. Boose, 3M.&W. 191. 

In an action for a libel which imputed that the plaintiffs house was opened 
as a gaming-house, under the leadership of a woman of notorious character, 
the declaration alleged that the plaintiff's house was a club-house, and 
that divers persons paid annual subscriptions. The payment of subscrip- 
tions was denied by one of the defendants pleas, and evidence was given 
that a book was kept for subscribers’ names, and that two gentlemen wrote 
their names in this book ; but no evidence was given of the payment of any 
subscription; it was held, that there was evidence to go to the jury in 
support of the allegation in the declaration. The defendant pleaded several 
pleas, but none of them at all referring to the plaintiff’s wife ; it was held, 
that the plaintiff could not go into evidence to show that his wife was a 
respectable person, as on these pleadings she must be taken to be so ; also, 
that the plaintiff could not go into evidence to show that his wife had 
become ill, and died soon after the publication of the libel. Guy v. Gregory, 
0 C. & r. 584. 


( Privileged Communication , p. 630.) 

Where the libel was contained in an advertisement, stating the issuing 
of process against the plaintiff’, and that he could not be found, and offering 
a reward for such information as should enable him to be taken ; plea, that 
a capias had been issued and delivered to the sheriff, and that the plaintiff 
kept, out of the w r ay, and that, the advertisement had been inserted at the 
request of the party suing out the writ to enable the sheriff to arrest; it 
was held to be a sufficient defence. Lay v. Ixiwson, 4 Ad. & E1L 796* 

Where the defendant wrote a letter justifying himself and his conduct, 
and criminating the plaintiff’s wife, who was a servant to the party to 
whom the letter was addressed, it is for the jury to say whether the 
defendant merely meant bond fide to defend himself, and throw the fraud 
imputed to him on the servant ; if so, it is a privileged communication. 
Coward v. Wellington, 7 C. & P. 631. 

Where the libel consisted of charges against the plaintiff, a constable, 
made in a letter to the rate-payers ; it was held, that since it would have 
been a privileged communication if made to them by word of mouth, it 
was incumbent on the plaintiff’ to show that the defendant’s absence from 
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the meeting, which was the reason of his writing, was wilful. Spencer v. 
Ameston, 1 Mo. & R. 470. Qu. 

Where a party has a mutual interest with another, he is justified in pre- 
vailing on him to become party to a suit, and expressions of angry and 
strong animadversion on the conduct of the party to be proceeded against, 
unless malicious, are privileged ; and, in the case of words, the jury merely 
take into consideration the whole conversation, to see whether particular 
words, which may be actionable in themselves, are qualified so as not to 
convey the primary meaning. Shipley v. Todhunter , 7 C. k P. 680. 

Where the defendant, a son-in-law, addressed a letter to his mother-in- 
law, who was about to marry the plaintiff, containing slanderous imputa- 
tions against him, it was held that the occasion justified the writing, and 
that the jury were to say whether the defendant acted bond fide, and under 
a belief of the truth, although the imputations were false ; and that such 
communications were to be regarded liberally, unless a clearly malicious 
intention was manifest in the act. Todd v. Hawkins , 8 C. & P. 88 ; and 2 
Mo. & R. 20. 

A party is justified in stating his opinion bond fide of the respectability of 
a tradesman inquired about ; alitcr , it is said, where he volunteers the state- 
ment; held, also, that the loss of a customer is special damage, although 
if the dealing had taken place with him, it would have been a losing 
transaction. Storey v. Challands, 8 C. & P. 234. 

Where the words were spoken by one subscriber of a charity to another, 
as to the conduct of the plaintiff, the medical attendant on the objects of 
the charity ; it was held, that a claim of privilege to so large an extent 
could not be sustained. Martin v. Strong, 5 Ad. & Ell. 535; and 1 Nev. 
& P. 29. 

A party interested in a building contract, on which the plaintiff had been 
engaged, applied to the defendant to recommend a surveyor to measure the 
work, when the defendant stated that he had seen the plaintiff take away 
some of the materials, upon which the plaintiff’s employer applied to the 
defendant to know whether he had seen the plaintiff taking them away, 
when he alleged that he had seen the plaintiff taking them, and that he 
hallooed to him; held, that the Judge acted properly in directing the jhry 
to say whether the words imputed felony ; and in telling them that even 
if they did, the plaintiff* was not entitled to recover, unless malice were 
expressly shown, or the jury believed, from the circumstances, that the de- 
fendant was actuated by malicious motives. Kine v. Seivell, 8M.&W, 297. 

The publishing remarks of a slanderous nature by an elector, of a candidate, 
is not within the principle of privileged communications ; the libel contained 
two distinct charges against the plaintiff, and the plaintiff’s counsel in his 
opening having stated evidence to disprove both, but called witnesses only 
as to one, it was held that he could only contradict the defendant’s wit- 
nesses as to the other, and not give evidence in reply in support of his ori- 
ginal statements (per Denman, L. C. J .), strongly disapproving the practice 
of counsel stating facts in their opening, and then not offering evidence 
thereon. Buncombe v. Daniell , 8 C. & P. 223. 

The writing of the plaintiff, a florist, " the name of G . is to be ren- 

ered famous in all sorts of dirty work,” is not within the privilege of fair 
criticism. Green v. Chapman, 4 Bing. N. C. 92 ; S. C. 3 Sc. 340. 
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( Malice , p. 635.) 

Where the defendant had brought a charge against and caused the plain- 
tiff to be searched for a missing brooch, which was afterwards found in the 
defendant’s possession, it was held to be a question for the jury, whether the 
charge was made bond, fide , and that the circumstances and occasion of 
making it should be left to their consideration. Padmore v. Lawrence, 
3 P. & D. 209. 

Hand-bills published by the defendant on the same subject as the libel 
for which the action was brought, and about the same time, and also the 
manner of their publication by being placarded and carried before the 
plaintiff’s house, were admissible to show the animus . Bond v. Douglas, 
7P.&C. 626. 

A libel published by the defendant subsequently to the commencement 
of an action for a previous libel, was held to have been rightly offered in 
evidence to the jury to show the intention of the defendant in the publi- 
cation of such previous libel. Barwell v. Adkins, 2 Sc. N. S. 11. 

Where libels by the plaintiff are offered in mitigation of damages, they 
must be shown clearly to apply to the defendant. Tarpley v. Blabey , 2 Bing. 
N. C. 437 ; 2 Sc. 642 ; and 7 C. & P. 395. 

And see May v. Brown , S B. & Cr. 113 ; Finnerty v. Tipper, 2 Camp. 72; 
and Wakley v. Johnson, 1 By. & M. 422. 

Papers in the handwriting of the defendant, found in the house of the 
editor of the newspaper in which the libel was published, are admissible, 
although in part erased, but not qualifying the libel. Tarpley v. Blabey, 
2 Bing. N.C. 437. 

In an action against the publisher of a magazine containing the libel, 
evidence of personal malice of the editor against the plaintiff was held to be 
inadmissible. Robertson v. Wyldc, 2 Mo. & R. 101. 

Where the defendant having reasonable cause of suspicion against the 
plaintiff, and for charging him with felony, went to his uncle and cousin, and 
uttered the words in question, it was held, that as it appeared that the com- 
munication was not made with a just intention of investigating, but of com- 
promising the matter, the jury were improperly directed to consider merely 
whether the words were spoken maliciously. The existence of express malice 
is only a matter of inquiry, where the injurious expressions are spoken on 
a lawful occasion. Hooper v. Truscott, 2 Bing. N. C. 457 ; and 2 Sc. 672. 

Although in slander, the plaintiff, to prove the animus, may show a repe- 
tition of the words, or of such as show the same train of thought, yet he 
cannot give in evidence other words which may be the subject of another 
action; held also, that it appearing that the plaintiff had recovered in 
another action against the defendant’s son, what passed after the verdict by 
way of proposal on the part of the plaintiff to compromise the second one, 
was admissible to show that it was not vexatiously prosecuted. Defries v. 
Davis, 7 C. & P. 112. 

{Special Damage, p. 637.) 

In an action for a libel in respect of a ship, imputing unseaworthiness, 
the plaintiff may, it has been held, give evidence of special damage, although 
he has not averred it in his declaration, because a libel upon a chattel is not 
actionable, unless the owner sustain some damage thereby. Ingram v. 
Lawson, 9 C. & P. 326. 
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Words are actionable in respect of special damage where the defendant 
is the only wrong-doer, although another act on the words for fear of 
offending the defendant. Knight v. Gibbs, 1 Ad. & Ell. 48. 

( Defence — Mitigation , p. 641.) 

In an action against the editors of a newspaper for libel, the fact of the 
libel being published on the communication of a correspondent is not 
admissible in mitigation of damages. Talbutt v. Clark , 2 M. & It. 813. 

( Defence — Justification , p. 643.) 

Upon a plea of justification only to a libel, and replication de injurid , the 
plaintiff may show the manner of publication, with a view to the amount 
of damages. Vines v. Serell, 7 C. & P. 163. 

Where the libel contained several distinct matters, part of which only was 
justified by the plea, but the part omitted to be justified would not form a 
distinct substantive ground of action, the jury having found a verdict for 
the defendant on the justification, the Court refused to permit the plaintiff 
to enter a verdict for the part not justified. Clarke v, Taylor , 2 Bing. N. C. 
664. 

In case for libel, pleas— not guilty, and a justification that the libel was 
a true report of what had passed in a court of justice on a charge of conspi- 
racy against the plaintiff* and others, the issues on both of which pleas were 
found for the defendant; the counsel, who moved the judgment against the 
plaintiff being called as a witness, and having proved that he had stated 
the plaintiff to have (set out as an overt act of the conspiracy) written a 
letter which was alleged to have been written, not by him, but by a co- 
conspirator; held, that the plaintiff's own allegations making a necessary 
part of his case and proof, the character of the publication was part of the 
issue of not guilty, and that the question was properly left to the jury upon 
that plea. Stockdale v. Tarte , 4 Ad, & Ell. 1016. 

In an action for libel, it appearing that five packets, addressed to indivi- 
duals and enclosed in one addressed to the defendant, had been received at 
the coach-office where he was porter, and that he delivered them ; held, 
that if the jury found that he did so in the course of his business, and in 
ignorance of the contents, he was not liable ; but being primd facie liable, 
it was for him to show such ignorance. Day v. Bream , 2 Mo. & Rob. 64. 

Where the plea stated specific facts as justifying the publication, it was 
held that letters written by the plaintiff, not proving any of the facts alleged, 
were inadmissible for the defendant. Moscati v. Lawson , 7 C. & P. 32. 

Where the defendant pleads the general issue and a justification, of which 
he gives no evidence, but succeeds on the first issue, the plaintiff is entitled 
to a verdict and costs on the latter. JSmpson v. Fairfax , 3 Nev. & P. 385. 

Under an allegation in a libel that the defendant had crushed the 
Hygeist system of wholesale poisoning, and that several vendors had been 
convicted of manslaughter, it was held not to be necessary for the defendant 
to prove that the system had been entirely crushed, and that proof of the 
conviction of two vendors for manslaughter sufficiently proved the plea, 
although the evidence as to the death being occasioned by not complying 
with the printed regulations in some respects varied from the allegation, 
there being evidence for the jury as to the cause of death. Morrison v. Har- 
mer , 3 Bing. N. C. 758. 
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(Costs.) 

To an action for a libel, pleas— the general issue, and two special pleas, 
the issues on all of which were found for the plaintiff, with 1 s. damages, 
and the Judge certified under 43 Eliz. c. 0, s. 2, to deprive the plaintiff of 
costs ; held that, notwithstanding the seventh rule of Hil. Term, 4 Will. 4 , 
the plaintiff was*entitled to no more costs than damages. Simpson v. Hur- 
disSj 2 M. & W. 8(4 ; and 5 Dowl. 304. 

The stat. 3 & 4 Viet. c. 24, applies to cases of libel, and therefore if in a 
case of libel nominal damages be given, and the Judge certify that the 
grievance was wilful and malicious, the plaintiff will be entitled to his costs. 
Foster v. Pointer, 9 C. & P. 718. 

( Indictment , p. 644.) 

Every man has a right to give every public matter a candid, full, and free 
discussion ; but although the people have a right to discuss any grievances 
they have to complain of, they must not do it in a way to excite tumult : 
and if a party publish a paper on any such matter, and it contain no more 
than a calm and quiet discussion, allowing something for a little feel- 
ing in men’s minds, that will be no libel ; but if the paper go beyond that, 
and be calculated to excite tumult, it is a libel. R. v. Collins , 9 C. & P. 456. 

If a paper, published by the defendant, have a direct tendency to cause un- 
lawful meetings and disturbances, and to lead to a violation of the laws, it 
is a seditious libel ; and with respect to the intent every one must be taken 
to intend the natural consequences of what he does. R. v. Lovett , 9C.&P. 
462. 

A general attack upon Christianity is unlawful, because Christianity is 
the established religion of the country. 

A person has a right to discuss the Roman-catholic religion and its insti- 
tutions, but he has no right in doing so to libel individual members. 

If a man puts forth a publication calculated to injure private character, 
he must be taken to have intended it to have that effect. R . v. Gathercole , 
2 Lew. Cr. Cases, 237. 


(Province of Jury, p. 646.) 

In an action for libel, the J udge (it is said) is not bound to state to the 
jury, as matter of law, whether the publication complained of be a libel or 
not ; but that the proper course is for him to define what is a libel in point 
of law, and to leave it to the jury to say whether the publication in question 
falls within that definition ; and, as incidental to that, whether it is calcu- 
lated to injure the character of the plaintiff. A publication may be a libel 
on a private person, which would not be any libel on a person in a public 
capacity ; but any imputation of unjust or corrupt motives is equally libel- 
lous in either case. Parmiter v. Coupland , 6 M. & W. 105,. 

Upon the trial of an issue of not guilty, it is no misdirection if the Judge 
leave generally to the jury the question, whether the publication be libel- 
lous or not, without stating his own opinion as to the particular publica- 
tion, or defining what generally constitutes a libel. BayUs v. Lawrence , 
1 A. & E. 920. 

( Competency .) 

In an action against the printer of a newspaper, a proprietor is a compe- 
tent witness, as he is not liable to contribution. Moscatiy. Lawson, 7 CM P.32. 
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( Witness — Privilege.) 

A defendant was tried for publishing a letter, purporting to be the reso- 
lutions of a body of persons calling themselves the General Convention, and 
which letter in one part of it stated that an outrage had been committed on 
the people of Birmingham by a force “ acting under the authority of men who, 
when out of office, sanctioned and took part in the meetings of the people.” 
A witness for the Crown stated in his cross-examination, that he had for- 
merly belonged to the Convention, but had since resigned, and had become 
a town-councillor of Birmingham. It was proposed to ask him further in 
cross-examination, as to what he said at a meeting at which the Convention 
was agreed on, but which took place nearly a year before the publication of 
the alleged libel; held, that this could not be done. R. v. Collins , 9 C. 
& P. 456. 

LICENCE. 

Hay being sold at an auction on condition that it might remain on the 
premises and be removed as wanted, the licence is not revocable. Wood v. 
Manley , 3 P. & D. 5 ; 11 Ad. & Ell. 34. 

A mere parol licence to enjoy an easement on the land of another is not 
binding on the grantor after he has transferred his interest and possession 
to a third party ; nor is any notice of the transfer necessary to determine the 
licence ; and a parol licence executory is countermandable at any time. 
Wallis v. Harrison , 4M.&W. 538. 

LIEN. 

( General Issue , p. 646.) 

Evidence of a lien is not admissible under the plea of the general issue in 
trover. White v. Teals , 4 P. & D. 43. For that plea by the New Buies denies 
the conversion only, and admits property and right of possession in the 
plaintiff, but the evidence of a lien denies the right of possession. 

A lien may be given in evidence under the plea that the plaintiff was not 
lawfully possessed. Brandao v. Barnett , 2 Scott, N. S. 90. 

(When Existing.) 

No lien exists at common law for the agistment of cattle. Jackson v. 
Cummings , 5 M. & W. 342. 

Where a horse was placed at an inn by a policeman, held, that not being 
left by one in the character of a guest, no lien existed for the keep. Binns 
v. Pigot, 9 C. & P. 208. 

A custom of general lien of warehouse-keepers in London was found to 
exist. Zeuckart v. Cooper, 7 C. & P. 119 : but on a rule nisi for leave to 
enter up judgment for the plaintiffs non obstante veredicto being obtained, 
it was held bad in law, as highly prejudicial to foreign trade, and sub- 
jecting foreigners to liens for. debts of their factors in respect of other goods. 
Leuckhart v. Cooper, 3 Bing. N. C. 99; and 3 Sc. 521. 

And see Wright v. Snell, 5 B. & Aid. 350. 

An owner retaining the possession of his ship, has a lien on the cargo for 
the freight due under a charter-party, and the fact of the goods having 
been consigned to third parties does not alter the principle. Campion v. 
Colvin, 3 Bing. N. C. 17 ; S. C. 3 Sc. 338. 

And see Saville v. Campion, 2 B. & Ad. 503 ; and Tate v. Meek, 8 Taunt. 
280. 
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Commissioners for taking the acknowledgments of married women have 
a lien on the instruments in their possession for the fees due in respec o 
the discharge of their duty. Grove, ex parte, 3 Bing. N.C. 304 ; S. C. 3 Sc. 


C71 ; and 5 Dowl. 355. . , , . 

A. the bailor of goods to B., sells them to C., and gives notice of the sale 

to B.; B. cannot insist on a further lien in Tespect of a debt incurred by A. 

after the notice. Barry v. Longmore, 4 P. & D. 344. 

' The purchaser of an equity of redemption in premises, subject to a mort- 
ease term, deposits the purchase deeds as a security. He afterwards pays 
off the mortgage and takes a surrender of the term, retaining the deeds of 
surrender in his own possession, and becomes bankrupt ; the lien created by 
the deposit extends to the whole estate, freed from the incumbrance. 
Other deeds deposited at the same time, and forming part of the same 
security related to an undivided share belonging to the bankrupt in 
other property. Between the times of the deposit and the bankruptcy, 
the entirety of a certain portion of the property was conveyed to the bank- 
rupt in lieu of his undivided share, he paying 1001. for equality of par- 
tition The lien affects the portion conveyed to the bankrupt, and the 
assignees have no claim in respect of the 1001. Ex parte Bisdee, 1 Mon. 


D. & D. 333. . , , _ t _ . 

Where the plaintiff knowing that consignments made by B. to C., and 

bills drawn on the plaintiff, were on credit of the goods generally, and, 
upon the plaintiff having been obliged to pay the acceptances, the effect of 
the correspondence with B. amounted in equity to a contract by B., that 
the goods remaining in C.’s hands should be an indemnity to the plaintiff 
for the bills paid ; held, that the plaintiff had a lien on tfiem for his debt. 
Bum v. Carvalho, 7 Sim. 109. 

Where C. in the usual course of dealing consigned a cargo of oats to B. 
and remitted bills which the latter accepted, but before the ship sailed C. 
became bankrupt, having sent the bill of lading indorsed in blank to F. 
without communicating the transactions with B., and F. transmitted the 
bill of lading to B., with instructions to act for him, who paid the freight 
and took possession of the cargo as a security for his own acceptances for 
C. but which was afterwards taken under a foreign attachment by creditors 
ofC. • held, that there was no transfer of the property to B. nor lien, and 
that he could not maintain trover. Bruce v. Wait, 3 M. & W. 15. 

Where in trover for a deed, upon the issue that the plaintiff was not pos- 
sessed it appeared that the plaintiff having the legal title as mortgagee, 
had assented to its being delivered to the defendant to raise money for 
the discharge of a bill for which both were liable ; held that the defendant 
entitled to hold the papers in possession until the money advanced by 
the defendant was repaid, the plaintiff could not maintain the action. 
Owen v. Knight, 4 Bing. N. C. 54 ; 3 Sc. 307 ; and 6 Dowl. 244. 

Where the defendants, carrying on a scribbling and fulling-mill, stipulated 
that all goods on hand should be liable tola lien for the general balance, 
and had received oil and dyeing materials from the plaintiff, which were 
kept in a room to which all customers had access, but were under the lock 
and key of the defendants every night; held that the words " goods on 
hand” did not apply to articles used upon goods in the progress of being 
manufactured and deposited there, on which the labour of the defendant’s 
mill was not employed. Cumpeton v . Hatgh, 2 Bing. N. 0. 449 , S. C. 2 Sc. 


684 . 
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In trover for a policy of insurance, plea, retainer as a lien for a general 
balance due to the defendant as an insurance-broker, replication, a bill 
given and accepted as payment for*such balance, and not due at the time of 
the conversion; held, that the lien being gone, the defendant could not 
desert his plea of lien, and rest his defence upon the distinct ground of a 
right to detain the policy for a balance due on a mutual credit, without 
having specially pleaded it. Hewison v. Guthrie , 2 Bing. N . C. 755. 

Sernble , that if a person covenant that he will, on or before a certain day, 
secure an annuity by a charge upon freehold estates, or by investment in 
the funds, or by the best means in his power, such covenant will create a 
lien upon any property to which he becomes entitled between the date of 
the covenant and the day so limited for its performance. Wellesley v. 
Wellesley, 4 M. & C. 561. 

See further as to the lien of an attorney, Boson v. Bolland , 4 M. & C. 
354 ; Warburton v. Edge , 9 Sim. 508. 

LIMITATIONS. 

Stat. 3&4 Will. 4, c. 27. 

Where an annuity was devised, charged on freehold, if certain leasehold 
property specified should be insufficient, held, first, that as against the de- 
visee the will was not evidence that the testator died possessed of the lease- 
hold; and, secondly, that he was not barred by the 3 &.4 W.4, c.27, ss. 2,3, 
such devisee not being within either of the descriptions in the statute, in 
which the right shall be deemed to have first accrued within twenty years. 
James v. Salter , 2 Bing. N. C. 505 ; and 2 Sc. 750. But see James v. Salter, 
3 Bing. N. C. 544; 4 Sc. 168 ; and 5 Dowl. 496, in which it was held that 
such devisee was within the statute ; and that a distress or action for an 
annuity accruing by will and charged on land, must be resorted to within 
20 years from the death of the testator. 

A lessor permits his lessee, during the continuance of the lease, to pay no 
rent for twenty years ; the lessor is not therefore barred by the stat. 3 & 4 
W. 4, c. 27, s. 2, from recovering the premises in ejectment. The case falls 
within the latter branch of the 3d section, which, in the case of an estate or 
interest in reversion, provides that the right of action shall be deemed to 
have first accrued when it became an estate or interest in possession ; the 
lessor, therefore, may recover in ejectment at any time within twenty years 
after the determination of the lease. Doc d, Davy v. Oxenham , 7 M. & W. 
131. 

A ., in 1817, let B . into possession of lands as tenant at will; and in 1827 
A , entered upon the land without B 9 s consent, and cut and carried away 
stone therefrom : this entry amounted to a determination of the estate at 
will ; and B . thenceforth became tenant at sufferance, until, by agreement 
express or implied, a new tenancy was created between the parties ; and 
therefore, unless the fact of such new tenancy be found by the jury, an 
ejectment brought by A . in 1839, is too late, inasmuch as, by the 9tat. 3 & 4 
W. 4, c. 27, s. 7, his right of action first accrued at the expiration of one 
year after the commencement of the original tenancy at will, i. e. in the 
year 1818. Doe d. Bennett v. Turner, 7 M.& W. 220. 

Trespass for breaking and entering plaintiff’s close, plea, stating a seisin 
in fee in IF., a demise by him for a term, which subsequently by devise came 
to#., and defendant’s entry as servant of #., and giving colour to plaintiff; 
replication, that the entry of defendant was after the 3 & 4 W, 4, c. 27, 



LIMITATIONS. 


1471 

and no right of entry accrued to JET. or the defendant within twenty years 
before the entry ; rejoinder, that the possession by the plaintiff or any other 
was not at the time of the passing of the Act adversely to JET., and issue, 
that it was possessed adversely by one S. ; it was held, that the dates being 
under a viz. and immaterial, the replication was not inconsistent, as admit- 
ting H.’s right of entry to have accrued since the Act, and denying the 
accruing of the right within twenty years ; and the rejoinder admitting the 
right of entry not to have accrued within twenty years put the issue on the 
question of adverse possession : the jury having found the adverse possession 
at the time of the passing of the Act against the defendant, and the rejoinder 
admitting the right of entry not to have accrued within twenty years, it was 
held, that the defendant was not entitled to the additional period of five 
years given by s. 15, and that as against a wrong-doer the plaintiff was 
not obliged to plead specially title in himself; and lastly, that the sur- 
rejoinder was not contradictory to the declaration. Holmes v. Newlands , 
3 Perr. & D. 128. 

(3 # 4 Will. 4, c. 42, p. 656.) 

Debt on covenant for payment of a rentcharge, being an action of debt on 
a specialty, may be brought at any time within 20 years, by 3 & 4 Will. 4, 
c. 42, s. 3, notwithstanding the limitation by 3 & 4 Will. 4, c. 27, s. 42, as 
to the recovery of rent payable out of land. Strachan v. Thomas , 4 P. & D. 
229. 

Semble, the 3 & 4 Will. 4, c. 27, applies only to rents in nature of a charge 
on the land, and not to mere conventional rents reserved on a lease; but 
held clearly, that under c. 42, s. 3, the action of covenant for rent in arrear 
might be brought within the time limited by the latter Act, and that the 
plea of six years was no bar to the action. Paget v. Foley, 2 Bing. N. C. 
679. 

A gift of residue is within the 3 & 4 Will. 4, e. 27, s. 49, and is barred 
after 20 years have elapsed after the present right of receiving it has ac- 
crued to a party capable of giving a release for it ; in case of legacies, the 
presumption of payment cannot be drawn from mere lapse of time, where 
payment would be out of the ordinary course of payments by an executor. 
Prior v. Horniblow , 2 Younge, 200. 

{Hon Accrevit , fyc. p. 657.) 

The right of action for not indemnifying the lender of an accommodation 
acceptance accrues not when the bill becomes due, but when the lender 
pays the money. Reynolds v. Doyle, 2 Sc. N. S. 45. 

A. B. and C. entered into a joint and several note for the payment of a sum 
of money with interest, and A. having been called upon, and paid the amount, 
brought two actions, one against B., as the principal, for the whole amount, 
and another against C as his co-surety for B. ; in the action against B., an in- 
dorsement by the payee (then deceased) of the receipt of the money from A., 

to which was added u the i!. having been originally advanced to B.” 

was held to be admissible to prove not only the payment by the plaintiff, 
but the original advance to B. as the principal; held also, that the right of 
action accruing immediately upon the payment of any part on account of 
the principal, the plaintiff was only entitled to recover payments made 
within six years, upon a plea of the Statute of Limitations ; in the action 
against C., it was held that as the right of action against the oo-surety 
for contribution, attached upon the payment by the plaintiff of anything 
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beyond his proportion, lie could recover oqlywhat he had paid beyond' 
that proportion within the six years. Davies v. Humphreys, 0 M. & W. 163. 

To e note payable on demand, non assumpsit infra sex annos is a good 
plea, for the statute runs from the date ; secus, if the promise were of a colla- 
teral thing. Collins v. Denning , 12 Mod. 444. 

An agreement amounting only to an accord which does not extinguish 
the original debt, the statute runs from the original debt, and not from the 
agreement. Reeves v. Heame , 3 C. M. & It. 323. 

Where the statute began to run in the lifetime of the debtor, and after 
his death, the will being contested, there was for a considerable period 
no representative who could be sued, held that it did not suspend the 
operation of the statute. Rhodes v. Smethurst , 4 M. & W. 42. 

Where a suit for an account of rents and profits abated by the plaintiff's 
death after answer, but before decree, and his representative, more than six 
years after, filed a bill of revivor, to which the personal representative of 
the defendant, also deceased, pleaded the Statute of Limitations, but did 
not state that more than six years had elapsed since the administration had 
been taken out, plea — overruled. Perry v. Jenkins , 1 Myl. & Or. 118. 

In courts of equity mistake is within the same rule with respect to 
the statute, as fraud, viz. from the discovery of the circumstances; where 
therefore trustees had transferred stock by mistake, which was -not disco- 
vered until within six years before the filing of the bill, the statute was held 
to be no bar. Brooksbank v. Smith, 2 Younge & Cr. 58. 

(Part Payment , Sfc., j). 066.) 

An acknowledgment of part payment is not sufficient unless it be in 
writing, and signed by the party chargeable. Bayley v. Ashton , 4 P. & D. 
204; Maghee v. O'Neil, 7 M. & W. 531. 

A debtor, in 1831, agreed with his creditor to pay him a composition of 
6 s. in the pound upon the amount of his debt, by instalments. The first 
instalment was paid, when the creditor agreed to give the debtor a release 
in full, on bis paying the balance of the composition. The debtor made 
default in payment of the balance; but in February 1839, being pressed 
for the payment “of the demand” of the creditor, he made a payment of 
100 1 . in part of the balance of the composition, and required a receipt as 
4( for a composition of 6 s. in the pound, upon the balance of account owing 
by him.” The creditor acknowledged the payment of flife 100 1, but declined 
signing a receipt in this form. In September 1839, the debtor became 
bankrupt. Held, that the agreement for the composition did not preclude 
the creditor from proving for the balance of the original debt, and that it 
was not barred by the Statute of Limitations. Ex parte Bateson, 1 Mon. 
1). & D. 289. 

The delivery of goods in reduction of an existing debt, operates as part 
payment to take the case out of the statute. Cooper v. Stevens , 6 N. & M 
636. 

The plaintiff, an attorney, had done professional business of various kinds 
for the defendant in 1827, and several subsequent years. In July, 1832, the 
defendant having been a witness on a lunacy inquiry, in which the plaintiff 
was concerned as solicitor, the plaintiff wrote to him to ask what were his 
expenses on that occasion. The defendant, in reply, requested the plaintiff' 
to allow what was usual, and place the same to Ids (the defendant’s) account . 
In March 1833, the plaintiff wrote to the defendant, informing him that the 
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sums allowed were tN/g&.&Tu} 10«. Ga?., inelosing receipts for those sums, 
for the defendant's signature, and concluded, u I will give, you credit for the 
sums in my account against you, agreeably to your note of the 21st July 
last/' The defendant returned the receipts signed by him, and the 27. 2s., 
and 10 s. 6 d . were paid to the x>lawtifF on the production of those receipts. 
In 1888, the plaintiff delivered to the defendant a bill of costs, amounting 
to£89 h, the first item being in 1827, and the two last in 1830 and 1881, 
These two were charges for 3 L and 5 L cash lent ; the rest of the bill was for 
professional business. In an action on this bill, cbmmenced in January 
1839, it was held that the letters givenin evidence did not sufficiently show 
that the 2L2s. and 10s. Grf. were paid in part discharge of the debt for which 
the action was brought, so as to take the case out of the Statute of Limita- 
tions, as to any part of the demand. Waugh v. Cope, 6M.& W. 824. 

{St at. 9 Geo. 4, c. 14. By words only , p. 665.) 

The acknowledgment in writing, to take a case out of the Statute of Limita- 
tions, must either amount to a distinct promise to pay, or to a distinct 
acknowledgment that the sum is due. Bucket v. Church , 9 C. & P. 209. 

Qu. Whether it is a question for the Judge ot for the jury to determine, 
whether a letter written by the defendant, be or be not a sufficient acknow- 
ledgment for this purpose. Ibid. See Morrell v. Frith , 3 M. Sc W. 402. 

Where by deed it was agreed by the defendant to pay a balance then 
unascertained, stipulating for the accounts being taken by arbitrators; it was 
held to be sufficient to take the case out of the statute, and that extrinsic 
evidence of the amount was receivable to ascertain the sum due. Cheslyn v. 
Dolby , 4 Younge & 0. 238. 

Where the equitable mortgagee received the rents of the mortgaged estate, 
it was held primd facie to amount to a payment either of the principal or 
intenAst, within the proviso of the Statute of Limitations. Brocklehurst v. 
Jessop , 7 Sim. 442. 

Where an executor separated from the testator’s property a sum of monef^ 
bequeathed to him on a trust, to which he for some time applied the interest 
of it, but afterwards converted the fund to his own use, it was held that he 
was liable as a trustee, and that the suit against him was not to be deemed 
a suit for a legacy, and that the right was not affected by the late Statute 
of Limitations, 3 & 4*Will. 4, c. 27, s. 40. Phillips v. Mannings , 2 Myl. & Cr. 
309. 

The bequest of personalty upon trust for the payment of debtsowing at the 
testator's decease, does not prevent the operation of the statute. Evans'v. 
Tweedy , l Beav. 55 ; and see Jones v. Scott, 1 Russ. & Myl. 255 ; and Rhodes 
v. Smetlmrst, 4 M. & W. 42. - 

The judgment of the Magter of the Rolls in Scott v. Jones was affirmed, 
reversing the decision of the Lord Chancellor, in J>. Pr., 4 CL Sc Fi. 382. 
It was also held, that the advertisement by an executor to creditors to 
send in their claims, -was not sufficient to revive a debt already barred by 
the statute. “ * 

A letter of the defendant, in answer to the plaintiff's attomey'a applica- 
tion for the debt, in the terms, “ since the receipt of your letter I have been 
iu daily expectation of being enabled to give a satisfactory reply to yefrr 
application respecting the demand of M. against me; I propose being at O; 
to-morrow, when I will call upon you on the matter;'' was held not to be a 
sufficient acknowledgmen t to take the case out of the statute. Where there is 
vol. hi. 5 B 
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no evidence beyond tlie writing itself, its meaning iB for the Court and not 
for the jury; aliter , where the words are used in a technical sense, as in 
mercantile documents. Morrell v. Frith , 3 M. & W. 402; and 8 C. & P. 
240 ; questioning Lloyd v. Maund , 2 T. R, 760. 

Where the defendant, on being applied to for payment, gave the plaintiff 
a list of debts due to himself, with a memorandum in the terms, u I give the 
above accounts to you, so you must collect them, and you and me will be 
clear ; ” it was held to be insufficient, as no promise to pay could be 
inferred therefrom. Routlcdgc v. Ramsay , 3 N. & P. 819. 

So where the defendant in a letter, in answer to an application for the 
debt, said, “ I will see 2>., or write to him ; I have no doubt he has paid it ; 
if by chance lie has not, it is very fit it should be.” Poynder v. Black, 5 
Dowl. 670. 

The plaintiff having refused to execute a composition deed, by which the 
defendant had conveyed all his property to his creditors, and having pressed 
for payment, the defendant replied that he had given up his affairs, and 
considered that he had nothing to do with the claim, nor should he have, and 
wished the plaintiff to make him a bankrupt, as it was in his power ; held 
to have been property left to a jury to say if a promise to pay could be im- 
plied : held also, that a sum less than the amount due .given by the defend- 
ant to his trustee to pay over to the plaintiff if lie would receive it in full 
discharge of his debt, being refused by the defendant, and the trustee having 
thereupon paid it to him on account only, being a payment made by a 
stranger, and not sanctioned by the defendant, was not a part payment 
so as to take the case out of the statute. Linsell v. Bonsor , 2 Bing. N. C. 
241 ; S. C. 2 Sc. 399 n. 

Where the defendant, who had taken the stock, and undertaken to satisfy 
the debts of an insolvent, and had been carrying on the business for a con- 
siderable time, in answer to the application of the plaintiff*, a creditor, for 
^payment of his account, expressed his regret in a letter at not being able to 
comply with the plaintiff’s request, and stated that there was a prospect 
of an abundant harvest, which must turn into a goodly sum, “and reduce 
your account, if it does not, the concern must be broken up to meet it 
held a sufficient acknowledgment to take the debt out of the statute. Bird 
v. Gammon, 3 Bing. N. C. 883. 

In an action of assumpsit , the defendant pleaded a set-off, to which the 
plaintiff replied the Statute of Limitations. Held, that a letter by the 
plaintiff giving the defendant credit for a sum of money received on his 
account, and requesting him to deduct the amount of his gross demand 
against him from his hill, but which did not specify that amount, was a suf- 
ficient acknowledgment to take the case out of the Statute of Limitations. 
Waller v. Lacy , 8 Dowl. 663. 

( Merchants' Accounts, p. 671.) 

The exception in the Statute of Limitations (21 Jac. 1, c. 16, s. 3), as to 
merchants’ accounts, does not apply to an action of indebitatus assumpsit, 
but only to the action of account, or, semble, to an action on the case for not 
accounting. Ingliss v. Haigh , 9 Dowl. 817.' 

A. was a part-owner nnd manager of a ship, which was sold by B . 
another part-owner, and there was evidence of ship accounts between A. 
and B. in the books of the latter, from 1799 to 1805 ; and, in 1811 and 1812, 
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two items appeared on the debit side, not appearing. to relate to the ship, 
and there was evidence of frequent calls for the accounts, and evasions by 
2?.; in a suit by A . for an account of the earnings and proceeds of the sale, 
the case was held to be within the exception of the Statute of Merchants* 
Accounts, and that there was no sufficient ground for presuming payment or 
satisfaction. Robinson v. Alexander , 2 Cl. & Fi. 717 ; 8 Bli. 852. 

Where it appeared from the bankrupt’s books that there were items of 
dealings between the parties within six years, it was held to be sufficient to 
take the case out of the statute, and that the account ought to be taken and 
the creditor admitted to prove for the balance found. Scaber , ex parte , 
1 Dene. 543. 


MALICIOUS PROSECUTION, p. 670. 

In case for maliciously laying an information on the Game Laws, there 
having been a conviction and no appeal, it was held that the action was not 
maintainable. Mellor v. Baddeley, 2 Cr. & M. 075. 

To a declaration for maliciously, nnd without pTobable cause, procuring 
the plaintiff to be indicted at the Central Criminal Court for felony, it is no 
answer that the defendant was bound over by recognizance to prosecute, if 
the jury believe that the defendant caused himself to be bound by making 
the charge maliciously, and without probable cause, before the magistrate 
who took the recognizance. 

It is not incumbent on the Judge in such a case to call the attention of 
the jury specifically to the circumstance that the injury alleged in the decla- 
ration is the preferring at the sessions of the court, a charge which is then 
maliciously made. Dubois v. Keats, 1 1 A. & E. 329. 

In case for maliciously giving information before a magistrate, and pro- 
curing a warrant to be issued against the plaintiff, it is not necessary to 
state in the declaration that there was an information, the gist of the action 
being the setting the magistrate in motion ; but if the declaration allege an 
information, and that the warrant was grunted thereupon, the information 
must be proved, and the recital in the warrant is not sufficient. Gregory 
v. Derby , 8 C. & P. 749. 

The plea of not guilty, putting in issue the indictment, together with the 
absence of probable cause, a pica also that the defendant had probable cause 
for indicting, is not permitted. Cotton v. Brown , 4 N. & M. 831 ; S. C. 
3 Ad, & Ell. 312. 

( Probable Causes, p. 680.) 

The defendant having reasonable and probable cause for giving the plain- 
tiffin charge, persists in it after explanation given by the officer; the Judge 
directed the jury that on such explanation the probable cause ceased, and that 
the ohly question was whether his subsequent conduct amounted to malice ; 
it was held that such direction was wrong ; that the original facts remain- 
ing unaltered, the reasonable and probable cause could not be taken away' 
by such explanation: and a new trial was granted. Musgrove v. Newell, 
1 M. & W. 582 ; and 1 T. & G. 957. 

Where the probable cause for charging the plaintiff with felony consisted 
partly of matter of fact and partly of matter of law, it was held that the 
Judge was warranted in leaving the question to the jury'. M* Donald v. 
Roohc, 2 Bing. N. C. 217 ; S. C. 2 Sc. 359. 

5 n 2 
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In an action for a malicious prosecution, the question whether there he 
or be not reasonable or probable cause, may be entirely for the Judge, or 
for the jury, according to the evidence in the particular case. 

Where the prosecution was under the statute 7 & 8 Geo. 4, c. 80, s. 6, for 
maliciously and feloniously obstructing a mine, and the plaintiff was ac- 
quitted on the ground that he committed the obstruction under a claim 
of right by his employer, and by such employer’s direction, on action 
brought, it was proved at the trial, that there had been disputes between 
the employer and the defendant on the subject, before the obstruction, and 
that defendant knew from the plaintiff that the obstruction was effected 
in assertion of his employer’s alleged right ; held, that the Judge was not 
justified in nonsuiting, or directing a verdict for the defendant, on the 
ground 6f there being reasonable and probable cause ; but that the question 
was for the jury. James v. Phelps, 11 A. Sc E. 488 ; 3 P. k D. 231. 

Where the plaintiff was given in charge in the evening for a malicious 
trespass in pulling down a chimney on premises formerly his own, and ex- 
changed for others of which he had been dispossessed, but was liberated in 
the morning, a summons having been taken out fo.r a hearing before magis- 
trates ; it was held that the statute 7 & 8 Geo. 4, c. 30, allowing the appre- 
hension of such offenders, the jury were to say if, in such imprisonment, the 
defendants ucted bona, fide and believing that they had power to take the 
plaintiff into custody, and if so, there having been no notice of action 
under the 41st section of that statute, that the defendants were entitled to 
a verdict. Reed v. Cowmeadow and another, 7 C. & P.821. 

In case for maliciously indicting the plaintiff, the observations made by 
the Judge on the trial of the indictment, are not evidence for the plaintiff. 
Barker v. AngeU, 2 M. & R. 371. 

In an action for maliciously, and without reasonable, cause, refusing to 
accept a tender of debt and costs, for which the plaintiff was in execution 
at the defendant’s suit, the defendant may give evidence of probable cause, 
under the plea of not guilty, Hounsfield v. Drury , 11 Ad. & Ell. 98. 

(Malicious Arrest, p. 686.) 

In case for a malicious arrest, the action having been brought in an in- 
ferior court, and removed by habeas corpus into K. B., but no further pro- 
ceedings had, it was held that the cause was not out of Court until the 
end of a year after the return of the habeas : where, therefore, no search 
had been made for a declaration after the second term, it was held that 
there was no proof that the suit was determined, and that the plaintiff 
was properly nonsuited. The rule 85 of Hil., 2 Will. 4, applies to all cases, 
whether commenced by serviceable or bailable process, or removed by habeas. 
Norrish v. Richards, oN.&M. 268. 

In case for maliciously and without reasonable or probable cause arrest- 
ing the plaintiff, he having been discharged out of custody on a former* 
arrest, without leave of any Judge, bji reason of the defendant not having 
declared in due time; it was held that the action was maintainable, and 
that the declaration disclosed a sufficient cause of action, although the 
allegation of malice was general ; (dub. Denman, L. C. J.) Haywood v. Col - 
linge, 1P.&D. 202. 

It iB a sufficient arrest to entitle the defendant to relief under the 48 Geo. 
3, c. 46, a. 3, if the officer state to the party that he has a warrant, and take 
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him to his own house, and a bail-bond be executed ; and the execution of 
the bond semb. is a holding to bail within the statute ; sed queer, if the 
capias be afterwards set aside for irregularity ? Reynolds v. Matthews , 7 
Dowl. 580. 

The wrongful act being independent of the subsequent continuance or dis- 
continuance of the suit, it is not necessary to produce the judgment roll, but 
the rule to discontinue on payment of costs, and proof that they were paid, 
is sufficient to support the averment of the discontinuance. Watkins v. Lee f 
7 Dowl. 498. 

A plaintiff is bound to show, in the first instance, a want of reasonable and 
probable cause ; and if be show that the sum recovered falls very short 
the sum for which the arrest was made, that is primd facie sufficient ; but a 
failure of evidence, as by the alleged death of a witness, is not an answer 
as a plaintiff arrests at his peril, if he has not legal evidence to support his 
demand. Nicholas v. Hayter , 4 N. & M. 882 ; S. C. 2 Ad. &. Ell. 348. 

Where the defendant informed the bail that his principal was likely to 
abscond, and procured directions to take the affidavit of justification off the 
file, but which being too late, an order for the render was obtained by means 
of them by the defendant from a Judge; it was held, that unless express 
malice were alleged and proved, no action could be maintained for such 
proceeding. Porter v. Weston, 5 Bing. N. C. 715 ; and 8 Sc. 25. 

( Costs, 43 Geo. 3, c. 46, s. 3.) 

The Court is not at liberty to go into the question, whether the jury have 
rightly come to a decision of the amount found to be due, but the onus of 
showing an absence of probable cause of arrest lies on the defendant. Twiss 
v. Osborne, 4 Dowl. 107. 

The plaintiff arrested the defendant on an affidavit for 86 l. for goods sold, 
and the jury gave a verdict for 15 /. upon account of unliquidated damages, 
for not taking an engine; it was held that not being entitled to arrest upon 
that claim, he had no reasonable or probable cause, and that the defendant 
was therefore entitled to costs under the 43 Geo. c. 40, s. 3. JBeare v. 
Pinltus , 4. N. & M. 846. 

The original demand was under 20 1., after which the plaintiff sent, in 
goods, which were returned, and he then sent in a further demand of two 
guineas, which made the two demands exceed 20 1., the Court thinking that 
there was no reasonable ground for the arrest for the latter sum, held the 
defendant to be entitled to costs under the statute. Sutton v. Burgess, 
4 Dowl. 370. 

Where it was clear thdff the plaintiff could have had no reasonable ground 
to expect, from the nature of the evidence, that the whole amount for 
which the defendant was held to bail could he proved, and the verdict did 
not establish one-half of the demand, it was . held that the defendant was 
entitled to costs under the statute. Lewis v. Ashton, 1 M. & W. 493. 

The amount of the verdict being primd facie proof of the want of probable 
cause to arrest for the amount sworn to, the Court refused to attend to affi- 
davits against the rule for costs, under 43 Geo. 3, c. 40, s. 3, suggesting 
perjury of a witness. Tipton v. Greaves, 5 G. & M. 424. 


5 B 3 
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MALICIOUS INJURIES, p. 091. 

. ( Malicious Wounding .) 

A wound inflicted by a bite is not within the st. 7 Will 4, Sc 1 Viet. c. 85, s. 2. 
Je many's Case, *! Lewin’s C. C. 130 ; and see R. v. Stevens, I Moody’s C. C. 
409. R. v .Harris, cited 2 Lewin’s C. C. 181. It need not be made with a 
sharp instrument. Briggs 9 Ca.se, I Lewin’s C. C. 67 ; 2 Lewin’s C. C. 132. 
Nor need the instrument be stated. Ji 'rlc 9 s Case, 2 Lewin’s C. C. 133. 

Qutere , whether a wound by the biting of a dog, be a woundiifg within 
the st. 9 Geo. 4, c. 31. Elmsley's Case , 2 Lewin’s C. C. 126. But see 1?. v. 
Hughes , 2 C. & P. 420. 

Where the wounding was by biting the hand, it was held not, a wounding 
within the statute which requires that an intrument be used. JR. v. Stevens , 
1 Mood. C. C. 409. 

So, of the throwing vitriol over the prosecutor’s face with intent to dis- 
figure. R. v. Mur row, 1 Mood. C. C. 456. 

To constitute a wound, there must be a separation of the entire skin, and 
not a mere abrasio of the outward cuticle. R. v. M'Louuhlin, 8 C . P. 
035. 

A blow with an iron hammer, whereby the jaw of the prosecutor was 
broken, and the skin broken internally, is a wounding within the statute 
7 Will. 4, & 1 Viet. c. 85. R . v. Smith, 8 C. & P. 173. 

Where the wound was occasioned by the hard rim of the liat struck with 
the butt end of a gun held by the prisoner, it was held, that the wound 
was to be considered as inflicted with the gun, and that the conviction was 
right. Shear (V 8 Case, 2 Moody, 13. 

On an indictment, under 7 Will. 4, and 1 Viet. c. 85, s. 2, against husband 
and wife, for violently beating a child, with intent to murder, Patteson, J. 
told the jury that they must be satisfied of an actual intent to murder, 
and it was not sufficient that if death had ensued, the offence would have 
been murder; and that where a party is charged as aiding and abetting, 
the jury must find that such party was aware of the intent of the principal 
to commit the offence of murder: it was held also, on a case reserved for 
the Judges, that the jury convicting only of the assault, which was a mere 
misdemeanour, the wife was not protected from the presumption of having 
acted under coercion. R. v. Cruse and wife, 8 C. & P. 541. 

But in the Case of R . v. Jones, 9 C. & P. 258, on a charge of shooting 
with intent to murder, Patteson, J. held, that if the circumstances are such 
that if death had ensued it would have amounted to murder, it is a ground 
for a jury to infer such intent. **■ 

See also R. v.Anon, 2 Moody, 40, where on an indictment under the stat. 
7 Will. 4, and 1 Viet. c. 85, for maliciously wounding, &c. it was held to be 
no defence that the offence, if death had ensued, would not have amounted 
to murder. 

So, on a charge of feloniously cutting with intent to do grievous bodily 
harm. R. v. Nicholls, 9 C. 6c P. 267. 

By the term maliciously, as used in the 7 Will. 4, & 1 Viet. c. 85, s. 4, is 
not intended malice aforethought. R. v. Griffiths, 8 C. & P. 248. 

Where the prisoner shot at II., mistaking him for L., with intent to kill 
the latter, l>ut did not hit him, and the indictment contained counts for 
shooting at II. with intent to kill 11. and other counts for shooting at Z. 
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with intent to kill Z ., it was held that, being one act of shooting, the joinder 
was proper, but the jury finding that he did not shoot at Z., and that he 
had no intention to injure H but that he only fired at ZT., intending to 
fire at Z., an acquittal was directed ; in such case, the grand jury being 
discharged, the Judge refused to detain the prisoner until articles of the 
peace could be prepared. R. v. Holt , 7 C. & P. 518. 

Where the prisoner had previously declared, that if any man struck him 
he would make him repent it, and armed himself with a sword-stick, with 
the blade open, and the prosecutor coming in and perceiving the prisoner 
creating^ a disturbance, struck him with his fist, upon which the prisoner 
stabbed him; it was held, that it was for the jury to say whether he used 
the words as an idle threat, or with the deliberate purpose of carrying his 
threat into execution, as such intention would constitute the malus animus , 
which the law terms " malice and although drunkenness would form no 
excuse, it might be taken into consideration upon the question of provo- 
cation in cases where the act may be attributed to passion excited by such 
provocation. R. v. Thomas , 7 C. & P. 817. 

( Malicious Shooting , p. 691.) 

Where the prisoner was prevented from drawing the trigger of a pistol 
which he had pointed towards the prosecutor, and had his finger on it, it whs 
held not to be an attempt, by drawing the trigger, or in any other mannm , 
to discharge loaded arms, within the statute 7 Will. 4, and 1 Viet. c. 85, 
88. 3 & 4, which means an attempt ejusdem generis. But that the present- 
ing a loaded fire-arm near the prosecutor constituted an assault involved 
in the act of felony, and of which the prisoner might be convicted under 
that Act. JR. v. St. George , 9 C. & P. 483. 

An indictment on the 7 Will. 4, & 1 Viet. c. 85, ss. 3 & 4, charged the pri- 
soner with attempting to discharge at the prosecutor a certain blunderbuss, 
loaded with gunpowder and divers leaden shots. It appeared that the 
prisoner, on a refusal by the prosecutor to give him up some title-deeds, 
addressed him in these words: u Then you are a dead man,” and immedi- 
ately unfolded a great coat which he had on his arm, and took out a blun- 
derbuss, but was not able to raise it to bis shoulder, or point it directly at 
the prosecutor, before he was seized. The blunderbuss was found to be very 
heavily loaded, but the flint had dropped out, and was discovered between 
the lining of the great coat. Held, that the evidence was not sufficient to 
sustain the charge in the indictment. JR. v. Lewis , 9 C. & P. 523. 

( Lawful Apprehension , p. 691.) 

Where the prisoner, being taken by warrant before a justice on a charge 
of assault, was ordered to find bail, and on his refusal, whilst his commit- 
ment was making out, he escaped, and the prosecutor was ordered verbally 
by the Justice to pursue and apprehend him, and in the attempt to do so, 
was cut by the prisoner ; it was held, that the original warrant continued in 
force, and that the apprehension was lawful ; and the conviction was held to 
bo right. R. v. Williams , 1 By. & M. 387. 

But where the prisoner, after apprehension under the Vagrant Act, had 
escaped, and was several hours afterwards attempted to be retaken^ without 
warrant by the constable, in resisting which attempt he wounded the officer ; 
it was held, that the conviction for stabbing with intent to resist lawful appre- 
hension, could not be supported. R. v. Gardener , 1 Ry. 5c M. 390. 

5 b 4 
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Where the prisoner, whilst taking away ashes, was detained on being 
charged with taking away part of a kettle, and in the scuffle wounded the 
prosecutor ; it was held, that if the jury were satisfied that the prisoner had 
stolen the article, the prosecutor had a right to detain him, and the wound- 
ing would be felony. J?. v. Price , 8 0. & P. 282. 

( For Poaching , p. 691.) 

The prisoner was met with game in his possession, in a plantation, at 
about eight o’clock in the morning, just after a shot fired, but there was'no 
evidence of his having been in pursuit of game an hour before sun-rise ; 
held, that as the prosecutor had no right to apprehend him, and the crime of 
the prisoner, if death had ensued, would have been manslaughter only, 
he could not be convicted of the capital offence of shooting at the prosecutor 
with intent to murder or do him grievous bodily harm, under 9 Geo. 4,c. 31, 
ss. 11 &12. R. v. Tomlinson, 7 C. k P. 183. 

( Administering Poison, Sec. p. 691.) 

Where poison was alleged to have been caused to be taken with 
intent to kill A., the evidence showing the intent to have been to kill B., 
it was held a fatal variance, but a fresh indictment directed, alleging the 
intent to be to murder generally. R. v. Ryan , 2 Mo. & It. 213. 

( Malicious Mischief, p. 094.) 

A steam-engine used in draining and working a mine, had been stopped 
and locked up for the night. The prisoner got into the engine-house and 
set. it going, and there being no machinery attached, the engine went with 
great velocity, and received damage ; held, that this was a damaging of the 
engine within the stat. 7 & 8 Geo. 4, c. 30, s. 7. R. v. Norris, 9C. &. P. 
241. 

A beginning to demolish by burning is within the eighth section of the 
same statute, although, by the interference of the police, further mischief 
is prevented ; but injuring moveable shutters is not- a demolishing of the 
house within that statute. R. v. Howell, 9 C- & P. 437. 

If part of the object of the rioters be to demolish a house, the act of de- 
molishing is equally within the statute, although there may also be a dis- 
tinct and different injury intended. Ibid. 

Where the indictment, on 7 Will. 4, & 1 Viet. c.. 85, s. 2, described the means 
(i. <?. striking and kicking on the head and back and throwing on the floor,) 
by which the bodily injury was occasioned, but did not state the nature 
and situation of the injury, it was held by the Judges to be sufficient, even 
assuming, for the sake of the argument, that it was necessary to state the 
nuture and situation of the injury, as the description of the means in that 
indictment, necessarily involved the nature and situation of the injury. 
R. v. Cruse and Wife , 8 C. & P. 641. 

Where the charge of felony includes an assault, if one count be good the 
prisoner may be convicted of the assault although all the other counts are 
bad. R. v . Nicholh , 9 C. & P. 267. 

MANDAMUS. 

Is not grant-able until the proceedings on the first record are complete. 
2 ?. v. Baldwin, 8 Ad. k Ell. 947 ; and 4 P. & D. 124. 
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MANOR, p. 695. 

The lord being prima facie entitled to all waste lands within the manor, 
the onus of their being private property lies on the party claiming them ; if 
the claim be made by a tenant of the adjoining premises, it will be pre- 
sumed to have been made for his landlord’s benefit, and the possession 
would not be adverse as against him : evidence of the public in general throw- 
ing rubbish on waste land, affords an inference in favour of the lord’s, 
rather than of any individual’s right, and where such waste has been 
inclosed above 20 years by a supposed licence, the party can only be turned 
out of the possession by the lord, upon evidence of some act done, from 
which a legal revocation of the licence may be inferred. Doe d. Dun- 
raven v. Williams , 7 C. & P, 332. 

Where in ejectment to recover waste enclosed within 10 years, the 
lessor of the plaintiff claimed as devisee under a will, whereby the testator 
devised certain lands subject to the charge of a gross sum payable to the 
testator’s daughter, to trustees until his son (the lessor of plaintiff) should 
attain 23, and then to him, it was held, first, that parole evidence of 
holding courts for 35 years past, and appointment of gamekeepers by 
the trustees, was sufficient primSi facie evidence of a manor, and of 
the lessor of the plaintiff’s being the lord, although no evidence of court rolls 
or other documents was produced ; 2dly, that the Court could not infer 
that the legal estate was outstanding in the incumbrancer; and lastly, 
that as to the encroachment, however at first a licence might be presumed, 
it was sufficiently put. an end to by entry and breaking down the enclosure 
a few days only before the action was brought. Doe d. Beck v. Heakin , 
6 Ad. & Ell. 495. 

MAP. 

A lease professed to demise to the plaintiffs all mines and minerals “in, 
upon, or under all or any of the messuages or tenements, fields, closes, or 
parcels of land described and set forth in the map thereunto annexed ; and 
also in, upon, or under all or any part of that large tract of land called 
Mold Mountain ; all which premises are situate, &c., and are bounded, &c., 
and all which are particularly described, delineated, and distinguished in 
the map or plan thereof annexed to these presents, arid which by agreement 
of all the said several parties thereto, was meant and intended to be taken 
as part of that indenture:” held, that the words of the demise were not to 
be controlled or restrained by the map, but might receive full effect, and be 
held to include a particular spot, the boundary of which could not be traced 
with strict accuracy upon the map, by reason of the smallness of the scale 
upon which it was drawn. Taylor v. Parry, 1 Scott, N. S. 576. 

MARKET. 

Upon evidence of a market immemorially holden in certain places within 
a manor by the lord, a jury may be warranted in inferring a grant of it to 
be held in any convenient place within the manor, and of course with the 
power incident thereto, of removal from time to time. De JRutzen v Lloyd 
6 Ad. & Ell. 466. ’ 

A market may be held anywhere within the precinct of the original grant. 
Vernon v. Salkold, 3 East. 668 ; Dixon v. Robinson : 3 Mod. 108 : R v Cat. 
terell, 1 B. & Ad. 67. ’ ' 
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Where the lord removed the market and demised the site of the new one to 
lessees, and by the terms of the lease a power was given of imposing tolls on 
all persons for selling or exposing goods to sale, there being no evidence that 
stallage had ever been paid at the old market: it was held that the removal 
was bad, as imposing restrictions on the liberty of erecting stalls ; to render 
it valid, the site to which the market is removed ought to be on the soil of 
the lord, and it is essential that he should have the correction of it. R. v. 
Starkey , 2 N. & P. 165. 

MARRIAGE, p. 698. 

The provisions of the Marriage Act, authorising the Judges of the Court 
to give consent to the marriage of an infant, do not extend to the case of a 
father beyond seas unreasonably witholding his consent, but solely to the 
case of a father being non compos, and the guardian or mother mentioned in 
the Act. J. C. ex parte, 3 Myl. & Cr. 471. 

Under the 4 Geo. 4, c. 76, the marriage cannot be declared void for 
undue publication of banns, unless both parties are cognizant of the false 
name and accessory to the fraud, the act of one not prejudicing the other, 
unless a participator, and there is no difference in cases where the undue 
publication amounts to an absence of all publication; where the banns had 
been published in the lifetime of the former husband of the wife, although 
the marriage was not solemnised until after his death, it was held to 
amount to no publication, but there being no evidence of knowledge by 
the second husband of the former marriage, that it fell within the rule 
above stated; it appearing also that the banns had been published in a 
false Christian name of the wife, alleged to have been assumed with the 
cognizance of both parties to deceive the guardian of the wife, who was 
alleged to be a minor, the Court discrediting the evidence as to the hus- 
band’s knowledge, held the libel to have failed in proof. Wright v. Elwood, 

1 Curt, (arches) 062. 

So where the marriage was solemnised under an invalid licence, it was 
held that it must appear to have been done with the knowledge of both par- 
ties, and there not being evidence of that, the libel was refused. Dormer 
y. Williams , lb. 870, 

Where the husband was a minor and the wife a person of advanced age, 
and sister of the party to whom the minor had been confided as a pupil, the 
banns published with the omission of part of the name of baptism, by 
which he was more generally known, and the marriage clandestine and 
kept secret above 12 months ; it was held void under 4 Geo. 4, c. 7, as a 
knowingly and wilfully intermarrying without due publication of banns. 
Tongue v. Allen, 1 Curt, (arches) 38, confirming the judgment below ; and 
the judgment was afterwards affirmed by the Judicial Committee of the 
Privy Council. 

In order to prove a Scotch marriage the assent of both parties must be 
very clearly and distinctly proved. Graham? s Case , 2 Lewin’s C. C. 97. 

The marriage of a Protestant in Ireland to a Roman Catholic, by a 
Roman Catholic priest is void by the stat. (irish,) 19 Geo. 2, c. 33. 

Where the marriage of an officer was in 1815 by a chaplain of the British 
army within tliedines of the army serving abroad, although not in a country 
in a state of actual hostility, and although the authority of the officer’s 
superior in command was not obtained ; it was held valid within the 
9 Geo. 4, c. 91. Waldcgrav e Peerage, 4 Cl. & Pi. 649. 
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A marriage between an Englishman and a domiciled French lady, at the 
house of the British ambassador at Paris, by the chaplain to the embassy, 
is a valid marriage, under the statute 4 Geo. 4 , c. 01 . By the law of France, 
the marriage of a son under the age of 25 years, being null and void without 
consent ; Qucere, whether an Englishman above the age of 21 years, but 
under the age of 25 years, contracting a marriage in France according to 
French forms with a French lady of full age can, in the court of this 
country, proceed for the purpose of annulling the marriage by reason of 
such minority, and want of consent. Lloyd v. Petitjean , otherwise Lloyd , 

2 Curteis, 251. 

The superintendent registrar has no power to grant his certificate pur- 
suant to 6 & 7 Will. 4, c. B5, s. 7, in cases where it is proposed that the 
marriage shall take place out of his district Ex parte Brady , 8 Dowl. 
332. ' 

In Ireland the marriage of two Roman Catholics by a Roman Catholic 
priest is good ; and if a person at the time of such marriage declares him- 
self to be a Roman Catholic, and the woman to be a Roman Catholic, this 
is a good marriage as against him; and if he be afterwards tried for bigamy 
on this marriage, (he having been before married to another wife who was 
still alive,) he will not be allowed to set up liis supposed Protestantism as 
a defence to the charge. B, v. Orgill , 9 C. & P. 80. 

{Dissolution of, p. 700.) 

A foreign divorce cannot dissolve an English marriage. McCarthy v. 
De Caix , 2 Russ. & M. 614. 

An allegation in the libel as to the residence of the parties was ex- 
punged ; the Court being expressly prohibited by the Act from inquiring 
into such residence, after a marriage once celebrated. Bay v. Slierwood , 

1 Curt, (arches) 193. 

The wife’s legal domicile is that of her husband, and she is amenable to 
the jurisdiction there in force : where the husband domiciled in Scotland, 
was married in England, and made a settlement on his Scotch estates, 
and they went to reside there after the marriage, but shortly afterwards 
returned to England, where articles of separation were executed, from 
which time she resided abroad, and the husband remained domiciled in 
Scotland, although residing occasionally in England where the duties of 
office required his attendance ; held, that it was competent to the Scotch 
Courts to entertain a suit for dissolving the marriage, and that un edictal 
citation and actual intimation by personal service of a copy of the summons 
was a good citation. Warrender v. WaiTender , 2 Cl. & Fi. 488 ; affirming 
the interlocutor of the Court below. 

But see Lolly* s case cited ib. 9 and Russ. & Ry. C. C. 237, as to the in-, 
validity of a sentence of divorce pronounced in Scotland between parses 
married in England, to protect a husband from the consequences of bigamy 
where contracting a second marriage, whilst his first wife is living: and the 
case of McCarthy v. De Caix } supra . 

( Breach of Promise , p. 700.) 

In assumpsit for breach of promise of marriage, pleas alleging that the 
plaintiff was unchaste, &c. and had intercourse with //. P. ; and secondly 
with pe/sons unknown ; were held sufficient on demurrer. Young v. Mur- 
phy, 3 Bing. N. C. 54 ; and 3 Sc. 379. 
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A mere expression to a third person of an intention to marry the plain- 
tiff is not sufficient to support the action. Cole v. Cottingham , 8 C. & P. 75. 

If the declaration be coupled with a condition, e . g . “as soon as your busi- 
ness is settled/’ performance must be averred. Ib. 

Qu . Whether an action be maintainable against a clergymen for not cele- 
brating a marriage. Davis v. Blacky i G. & 1>. 432. 

MEDICAL WITNESS. See 6 & 7 Will. 4, c. 80. 

MINE. 

May be followed when, 2 Vent. 342. 

MISNOMER, p. 708. 

Where a plaintiff has sued a defendant by his wrong Christian name, but 
has declared against him by his right Christian name, the proceeding is 
regular under the stat. 3 & 4 Will. 4, c. 42, s. 11. Hobson v. Wadsworth, 
8 Dowl. 601. 

See above tit. Abatement. 

Where an illegitimate child, six weeks old, was baptised by the name of 
JE., after which for a few days only it was called by its name of baptism 
and its mother’s name ; it was held, to be sufficient evidence to go to a jury, 
whether it had acquired by reputation its mother’s name, and to warrant 
their finding the child to be projjerly described by that name in the indict- 
ment. II. v. Brans, 8 C. & P. 765. 

Where the child was illegitimate, and the only evidence of its surname 
being “ Waters ” was that of a person who took it to be baptised, and said 
at the time that it was Eleanor Waters’s child ; it was held to be insufficient 
proof of its having acquired that name. R. v. Waters , 7 C. & P. 250, and 
cited 8 C. & P. 766. 

MISJOINDER. 

Where an indictment for stabbing contained the usual counts, and one 
for a common assault, the verdict of guilty was allowed to be entered on 
the count for stubbing with intent to do grievous bodily harm ; and it was 
held, by the 15 judges, on the objection for misjoinder, that the conviction 
was good. R. v. Jones , 8 C. & P. 776. 

MORTGAGE, p. 789. 

The 1 Will. 4, c. 60, explained by 4 & 5 Will. 4, c. 25, s. 2, applies to 
mortgagees or their heirs. Whitton , ex parte, 1 K. 278. 

MURDER, p. 709. 

( Proof of Death, $c. p. 709.) 

On a charge of murder, the evidence showing the body to be that of a 
different party from the one charged in the indictment to have been killed, 
it was held, that until proof of the actual death of the party alleged to have 
been killed, the prisoner could not be called on to give any account. JR. v. 
Hopkins , 8 C. &, P. 591. 

Where the indictment for the murder of a new-born child by strangling 
averred that the prisoner did bring the child forth of her body alive j it was 
held, that the jury must be satisfied that the child was entirely born before 
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the act committed by the prisoner : and Parke, B. thought that if so born, 
although attached by the umbilical cord, the prisoner might be convicted 
of murder. B, v. Crutchley , 7 C. & P. 814. And see ifc v. Beeves , 9 Q. &. P. 
25, where Vaughan, J. held that the killing a child so attached was murder. 

On an indictment for the murder of a new-born child, it must also be 
proved that the child was actually and entirely born in a living state, and 
proof of its having breathed is not decisive to show that it was bom alive. 
B. v. Ellis , 7 C. & P. 850. 

On a charge of child murder, it appeared that the child must have died 
before it had an independent circulation ; held, that as the child had never 
had an independent circulation, the charge of murder could not be sustained. 
If. v. Wright, , 9 C. & P. 754. 

( Principals and Accessories , p. 710.) 

Where, on an-indictment for the murder of A. B.> by administering x>oison, 
the proof was that the prisoner gave it to an unconscious agent to administer 
as a medicine, having the intent to murder, and who neglecting to do so, it 
was afterwards accidentally administered by a third party in a larger 
quantity than directed by the prisoner, but the quantity directed by him 
was more than sufficient to cause death ; it was held, that he was properly 
convicted. B. v. Michael, 2 Mood. 120 ; and 9 C. & P. 356. 

If several persons act together with a common intent, every act done by 
each of them in furtherance of that intent is done by all. If a deadly wea- 
pon be used, an intention to kill is to be inferred, but not from a blow with a 
fist. From continued violence after much beating, an intention to kill may 
be inferred. Macklin and others , 2 Lew. Cr. Cases, 225. 

Where two agree to commit suicide, and the means used only take effect 
on one, the survivor may be convicted of murder. B . v. Alison, 8 C. & P. 
418. 

( Cause of Death, p. 711.) 

Where a wound is wilfully and without justifiable cause inflicted, and 
ultimately becomes the cause of death, the party who inflicted it is guilty of 
murder, though life might have been preserved if the deceased had not 
refused to submit to a surgical operation. B . v. Holland, 2 M. & R. 351. 

A count which charges exposure as the cause of death, is not supported by 
proof that it only accelerated the death. Stockdale f s Case, 2 Lew. Cr. Cases, 
220. 

Where the death was charged to be by suffocation by placing the hand 
over the mouth, it was held, that if death were caused by any violent means 
used to stop respiration, it was sufficient to support the indictment. B. v. 
Waters, 7 C. & P. 250. 

(Venue.) 

Where the injury was received in one county, but the death was in ano- 
ther, the inquest was rightly held in the latter. B . v. Grand Junction 
Bailway Company , 8 P. & D. 57 n. 

(Malice prepense, p. 711.) 

Where the death is shown to have been occasioned by the hand of the 
prisoner, it lies on him to show by evidence, or inference from circum- 
stances, that the offence does not amount to murder. B. v. Greenacre , 8 C. 
& P. 85. Qu. 

Where the evidence of the death having been occasioned by the act of the 
prisoner arose from his own statements, and there was no proof of its having 
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been accidental ; it was held, that the jury could not legally infer it. JR. 
v. Morrison , 8 C. & P. 22. 

Where there was no evidence of actual or intended violence to the pri- 
soner, on the part of the deceased and his companions, who, in a drunken 
and turbulent state, met the prisoner at night, and who, apprehending vio- 
lence, drew a knife, and inflicted the wound which occasioned the death; 
it was held, that there being nothing to show the killing was necessary 
in self-defence, it amounted to manslaughter. R. v. Bull, 0 C. & P. 22. 

All contests in anger being unlawful, where death is occasioned by an act 
of the prisoner in a struggle of that kind, it amounts to manslaughter. 
R . v. Canniff, 0 C. & P. 359. 

Where a party enters into a contest, being armed with a deadly weapon, 
with intent to use it, it will be murder in case of death ensuing ; but if used 
in the heat of provocation, without such previous intent, it will only amount 
to manslaughter ; if used in the necessary defence of his own life, it will 
be justifiable homicide. R. v. Smith, 8 G. & P. 161. 

The master of an apprentice is bound to provide medical attendance 
for him during sickness, and is criminally responsible where death is occa- 
sioned by the want of such assistance : in the case of a servant, the master 
is not bound by law to provide such assistance. R. v. Smith , 8 C. & P. 153. 

A mere negligent act of' omission, as by a steersman or captain omitting 
to keep a good look out, held not such misconduct as to render them indict- 
able for manslaughter. R . v. Allen, 7 C. & P. 153; see also R . v. Green , 
ib. 156. 

If a driver, by racing with another carriage, lose the control of his own 
horses, and his own carriage is upset and a party thrown off it and killed, 
it is manslaughter in the driver. R. v. Timmins, 7 C. & P. 499. 

( Manslaughter , p. 721.) 

The conductors of steam-vessels navigating public rivers are as much 
liable for injury by improper management or negligence, as parties occa- 
sioning it by furious or negligent driving on the highway. R . v. Taylor , 
9C.&P.G72. 

A medical man, though duly qualified to practice, yet if by gross unskil- 
fulness he occasion death, will be guilty of manslaughter. R. v. Spilling, 
2 Mo. & R. 107. 

Where the prisoner, being in loco parentis, inflicted punishment on a 
child, and compelled it to work for an unreasonable number of hours and 
beyond its strength, and* thereby accelerated consumption and death, but 
did so under a full belief that the illness was feigned, and that the deceased 
might really have done the work, it was held to be only a case of man- 
slaughter. R. v. Cheeseman , 7 C. & P. 455. 

# So where the prisoner in anger with her child, but intending only to 
frighten it, threw a piece of iron at it, which accidentally struck another 
child, and caused .its death, it was held to amount to manslaughter. R . v. 
Conner, 7 C. & P. 438. 

An iron-founder having furnished cannon, one of which being imperfect 
and returned, he had filled the flaw with lead and returned it, and upon 
being fired, it burst and killed a man, it was held to be manslaughter. 
R. v, Carr, 8 C. & P. 163. 

To reduce the offence to that of manslaughter, by showing previous pro- 
vocation, the jury must be satisfied that the act was done in consequence of 
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such provocation, and not of previous malice. R* v* Kirkham, 8 C. & 
P. 115. 

Where a policeman ordered a street musician, who had collected at night 
a number of disorderly persons around him, to move on, and on his refusal 
laid his hagicNion his shoulder to remove him, and the party drew a razor 
and wounded the officer; it was held, that upon a provocation so slight, if 
death had ensued it would have been murder; aliter , if the party had been 
struck a blow or knocked down by the policeman, as he would have ex- 
ceeded his duty in so doing. R, v. Hagan , 8 C. & P. 107. 

If a man kill his wife#or the adulterer in the act of adultery, it is man- 
slaughter, and not murder. Pearson’s Case, 2 Lew. Cr. Cases, 21 6. 

’ One convicted of manslaughter is liable to transportation, although the 
indictment does not conclude contra formam , &c. R. v. Chatham , 1 Ry. 
& M. C. C. 403 ; and lb. 404. 

( Concealment of Birth.) 

The mother may be found guilty, of concealing the birth of her child, 
although she may have before communicated the fact of her pregnancy. 
R. v. Douglas , 1 Ry. & M. 480. 

To constitute the offence of concealment, under 9 Geo. 4, c. 31, s. 14, it is 
essential that some act have been done by the prisoner towards disposal of 
the body ; where it slipt from the mother whilst on the privy for another 
purpose, it was held not to he enough, although the prisoner denied the 
birth. R. v. Turner, 8 C. & P. 7 55. 

Where the prisoner was only in the act of proceeding with the body 
of the child towards the place of intended concealment, but was stopped 
before the act was complete, held insufficient to constitute the offence under 
9 Geo. 4, c. 31, s. 14. R. v. Snell, 2 M. & R. 44. 

On an indictment foT child-murder, no one but the mother can be con- 
victed of a concealment of the birth of the child. R. v. Wright , 9 C. & P. 
754. 

On an indictment for concealing the birth of a child, a final disposing of 
the body must be shown ; hiding the body in a place from which a further 
removal is contemplated will not support the indictment. R . v. Ash, 2 Mo. 
& R. 294. 

On an indictment for child-murder, bad for* not stating the name of the 
child, or accounting for the omission, no conviction for concealing the 
birth can take place. R. v. Hichs , 2 Mo. & R. 302. 

( Witness — Coroner . ) 

In a case of manslaughter, it is the duty of the coroner to bind over all 
those witnesses who prove any material fact against the party accused, and 
not 'those who are called for the purpose of exculpating him. R . v. Taylor, 
9 G. & P.672. 

If, however, the coroner bind over all the witnesses on both sides, no 
blame is imputable to the clerk of indictments if he require them all to be 
put on the back of the bill, and examined before the grand jury. Ib. * 

NEGLIGENCE. 

In an action against the proprietors of a steam-vessel, to recover compen- 
sation for damage done to goods sent by them as carriers, if, on the whole, 
it be left in doubt what the cause of the injury was, or, if it may as well 
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be attributable to perils of the seas as to negligence, the plaintiff cannot 
recover ; but if the perils of the seas required that more care should be used 
ill the stowing of the goods on board than was bestowed on them, that will be 
negligence, for which the owners of the vessel will be answerable. Muddle 
v. Stride , 0 C. & P. 380. ^ 

In an action by a patient against his medical man, for an injury by im- 
proper treatment ; the latter being bourid to bring to the exercise of "his pro- 
fession a reasonable and competent degree of art and skill, the question for 
the jury is whether the injury is to be attributed to the want of that degree 
of skill or not. Lanphier v. Phipos , 8 C. & P. 475* 

If A. place a dog with B., and the dog be received by J3., to be. kept by 
him for reward, to be paid to him by A B. is not answerable for the loss 
of the dog, if lie took reasonable care of it ; but if the dog be lost, the onus 
lies on B . to acquit himself by showing that lie was not in fault with 
respect to the loss. Mackenzie v. Cox , 9 C. & P. 632. 

Where tlie plaintiff hailed an omnibus, which stopped for him, and he was 
on the step of it, in the net of getting in, when lie sustained injury by the 
sudden going on by the driver, it was held, that the stopping of the omnibus 
implied a consent to take the plaintiff as a passenger, and was evidence to go 
to the jury in support of the allegation in the declaration that he was so. 
Brien v. Bennett , 8 C. & P. 724. 

The plaintiff went into the defendant’s (a surgeon’s) shop, to be bled ; 
he was bled by an apprentice $ the master is liable for the consequences of 
the apprentice’s want of skill. Hanche v. Hooper , 7 C. & P. 81. 

Where, at the time of shipping goods on board, the shipper knew that 
the ship was chartered, held that the consignees could not maintain any 
action against the owners for injury by bad stowage, nor where the shipper 
was warned as to the way in which the goods were to be stowed. Major v. 
White , 7 C. & P. 41. 

( Variance — Damages .) 

The plaintiff, in an action against an attorney for negligence in conduct- 
ing a suit, alleges that he was “ forced to pay” certain sums in consequence 
of the defendant’s, negligence ; he can recover only the amount actually 
paid by him, although a liability to a greater amount, on the part of the 
plaintiff, has been incurred in consequence of the alleged negligence. Jones 
v. Lewis , 9 Dowl. 143. 

NONSUIT. 

Where the plaintiff elects to be nonsuited, he cannot afterwards move to 
set aside the nonsuit. Barnes v. Whiteman , 9 Dowl. 181. See Vol. I. tit. 
Nonsuit. 

NOT GUILTY. 

Where a statute enables defendants to plead the general issue and give 
the special matter of defence in evidence, the plea of Not guilty so pleaded 
is not affected by the New Rules of Hil. 4 Will. 4, but operates as before they 
were framed, putting in issue, not only defences peculiar to the statute, but 
all that would have arisen at common law. Therefore the Court, in the 
exercise of its discretion under stat. 4 Ann, c. 16, s. 4, will not give leave to 
plead Not guilty “by statute,” together with a special plea, although such 
special plea raise a defence quite independent of the statute. Robs v. 
Clifton, 11 A. & E. 631. 
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NOTICE. 

In trespass for shooting a dog, the Judge received a copy of a notice that 
all dogs found trespassing would be shot, painted on a board fixed in the 
plantations, without notice to produce the original. Bartholomew r. Ste- 
phens, 8C. &Y. 728. 

Grant of a licence to mine and search for, and also to carry away and 
convert to their own use, the minerals raised; the deed provided that in 
case of failure, after notice to work, to keep six able miners constantly 
employed, it should be lawful, after one month from such notice, for 
the grantors to re-enter, and that the licence should be absolutely deter- 
mined and void ; held, first, that such grant passed an interest capable 
of being assigned ; secondly, that a notice in the terms, “ that unless the 
grantee kept six miners at work, the grantor would re-enter at the expi- 
ration of one month,” containing no intimation pf an election to- determine 
the grant on account of the forfeiture which had been incurred, but only 
that if a further breach of the covenant should be committed, the grantor 
would enter, &c. was not sufficient to avoid the licence and render the 
re-entry lawful ; and, lastly, that upon such re-entry and exclusion the 
plaintiff might properly sue in case. Muskett v. Hill, 5 Bing. N. C. 694 ; 
and 7 Sc. 865. 

( Notice of Action, p. 729.) 

The clause in the Highway Act, 5 & 6 W. 4, c.50, s. 109, requiring twenty- 
one days’ notice of action to justices, &c. does not affect the month’s notice 
required by the 24 G. 2, c. 44. /?. v. Boston , 4 P. & D. 183. 

Where the Act declared that no action should be brought against any 
person for anything done in pursuance of it, without twenty-one days’ notice 
given to the intended defendant, it w r as held to include the company, and 
that they were entitled to notice of an action for obstructing a road which 
the plaintiff claimed to use. Boyd v. Croydon Hallway Company , 4 Bing. 
N. C. 669 ; 6 Sc. 461 ; and 6 Dowl. 721 . 

Where a gamekeeper was appointed and registered before tbe passing of 
1 & 2 Will. 4, c. 32, it was held that he was not entitled to notice of action 
under s. 47. Lidster v. Borrow , 1 P. & D. 447. 

( Of Appeal, p. 731.) 

Where notice of appeal against an order of two justices, under Geo. 3, 
c. 127, had been served upon one only, it was held to be sufficient ; and the 
Act being silent as to notice, the justices at sessions could not engraft the 
requirement of notice upon the Act of Parliament. R. v. Staffordshire Just . 
6 N. & M. 477 ; and 4 Ad. & Ell. 842. 

Where a township, having a church and its own churchwardens, was 
wholly independent of the parish, except contributing a small sum to the 
repair of the church, it was held, that the churchwardens of the township 
were not by virtue of their office overseers of the poor ; and that a notice 
under the 4 Sc 6 Will. 4, c. 76, s. 73, signed by the overseers of the township 
only, was valid : upon an objection that the notice was not signed by the 
assistant overseer, it was held that the party xnust show that it was his duty 
to sign. R. v. Yorks., Worth Riding , 0 Ad. & Ell. 80 

( Service , p* 731.) 

A party convicted by two justices in special sessions, under the General 
Highway Act, 5 & 0 Will. 4, e. 60, as. 47. 103, ou information by one of the 

vol. hi. 6 C 
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surveyors, cannot be heard on appeal to the quarter sessions under s. 105, 
unless he have served notice on both the convicting justices. 

It is not sufficient that he has served notice on the surveyors, and has 
also served a notice on one of the justices, addressed to both, which that jus- 
tice lias transmitted to the clerk of the special sessions, with an observation 
to him that he will know how to act upon it. R, v. Bedfordshire Justices , 
11 A. & E. 134 ; and 3 P. & D. 21. 

So, although at the time of giving notice the conviction had in fact been 
signed only by one justice ; at least if there be no proof that the conviction 
so signed was communicated to the appellant before he gave notice, so that 
he might have been misled thereby. It. v. Cheshire , 11 A. &E. 130. 

So on a conviction under 9 Geo. 4, e. 64 (Alehouses). 2?. v. Cheshire 
Justices , 3 P. & D. 23, n. 

Where an order of sessions has been returned to the Queen’s Bench under 
a certiorari , and a rule is then obtained to quash the order, it is a good pre- 
liminary objection to an argument on such rule that no notice of it has 
been served on the justices who made the order, although served on the 
parties interested in supporting it. R. v. S 'packman, 9 Dowl. 1060. 

Plea in trespass justifying the entry under a judgment and execution in 
the Court of Bequests, the local Act authorising service either personally or 
by leaving at the dwelling-house, lodging, or place of abode ; held, first, that 
where the party was a seafaring man, usually absent for six months, serjgce 
at the lodging of the wife was sufficient, and that the action was to be 
deemed to be brought against the defendant “ on account of an order, deter- 
mination, or decree of the commissioners,” entitling him to give the special 
matter of defence in evidence under the general issue. Culversonv . Milton , 
2 Mo. & R. 200. 

Notice of appeal against a borough rate, served on the town-clerk, is suffi- 
cient, as being on the servant of the parties making the rate : the Act giving 
the appeal, and empowering the recorder to hear and determine, as in the case 
of appeals against county rates. R. v. The Recorder of Carmarthen, 3 N.& 
P. 19. 

( Constructive , p. 732.) 

W'here the solicitor employed both by mortgagor and mortgagee, obtained 
the execution of a deed in such an irregular and informal manner as, if he 
had been an innocent person, ought to have excited his suspicion, and to 
have put him upon making inquiries; it was held to amount to constructive 
notice to his client of the fraud by which it was obtained, and a re-assign- 
ment was decreed ; and affirmed upon appeal, but without costs. Kennedy 
v. Green , 3 Myl. & K. 699. 

In trespass for taking goods, the question was as to the bankruptcy of the 
plaintiff ; it was held, that letters found in his possession after the bank- 
ruptcy, with post-marks of a date previous thereto, were evidence that he 
received them before, and to show, in explanation of his conduct, that he had 
received intimation of the facts mentioned in the letters having taken place, 
although they were not evidence that the facts stated really did bo. Cotton 
v. James , 1 Mo. & M. 276. 

Devise for life, remainder to A the testator’s heir, upon condition that 
within three months after the testator’s death he should convey certain 
leasehold premises, and in defhult then over ) on a special case, stating the 
will and facts, it was held that, it not being expressly stated that the heir 
had notice of the condition within the period limited, the heirs of A. were 
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not precluded by tlie conditional limitation, and that the Court could not 
infer the fact of A. haying had such notice. Doe v. Crisp , 1 P. & D. 37. 

( Sufficiency of Notice,) 

Where it is questionable whether sufficient notice has been given to the 
defendant of a declaration having been filed, the plaintiff must sign judg- 
ment for want of a plea at his own peril, and the Court will not assist by 
giving him leave to take such a proceeding. Sjwiggiiis v. White, 9 Dowl. 
1000. 

NUISANCE. 

Case for a nuisance to adjoining premises, the plaintiff must, under the 
general issue, not only show the existence of the nuisance, but that the 
defendant was the person who occasioned it. Dawson v. Moore , 7 C. & P. 
25. 

In case upon an issue whether the plaintiff was possessed of the “ mes- 
suage and ^premises,” &c. in which the injury was committed, it was held 
that proof of his being in the separate occupation of part of the house was 
sufficient to support it. Fenn v. Grafton, 2 Bing. N. C. 617. 

( Agency , p. 737.) 

In case for an injury by negligent driving, the ownership of the carriage, 
and the fact of its being driven by the defendant’s servant, as alleged in 
the inducement, are admitted by the plea, not guilty. Emery v. Clarke , 
2 Mo. & R. 260. And see Taverner v. Little , 5 Bing. N. C. 078. 

The bargemen navigating a barge are to be taken primd facie to be 
employed by the owner. Joyce v. Capel, 8 C. & P. 370. 

If a servant, without his master’s knowledge, take his master’s carriage 
out of the coach-house, and with it commit an injury, the master is not 
liable, because he has not in such case entrusted the servant with the car- 
riage. But whenever the master has entrusted the servant with the control 
of the carriage, it is no answer that the servant acted improperly in the 
management of it ; but the master in such case will be liable, because he 
has put it in the servant’s jjower to mismanage the carriage, by entrusting 
him with it. Therefore, where a servant, having set his master down in 
Stamford-street, was directed by him to put up in Castle-street, Leicester- 
square, but instead of so doing went to deliver a parcel of liis own in the 
Old-street Road, and in returning along it drove against an old woman, and 
injured her, it was held that the master was responsible for his servant’s 
act. Sleath v. Wilson , 9 C. & P. 607 j 2 Mo. & R. 181. 

A van was standing at the door of A ., from which A.’s goods were un- 
loading, and AS* gig was standing behind the van, BS s coachman, who 
was driving JB.’s carriage, came up, and there not being room for the car- 
riage to pass, the coachman got off his box, and laid hold of the van horse’s 
head ; this caused the van to move, and thereby a packing-case fell out of 
the van upon the shafts of the gig, and broke them ; held, that B. was not 
liable for this, as the coachman wa9 not acting in the employ of B, at 
the time this matter occurred. Lamb v. Lady Elizabeth Palk, 9 C. St P. 
629. 


6c2 
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Where the defendants, having a carriage of their own, were in the habit 
of hiring horses for the drive or the day of the same job-mistress, and 
giving a gratuity to a driver of the latter, for whom they also provided a 
coat and hat, which were used on each occasion of his accompanying them, 
and the injury happened during his leaving the horses unattended whilst 
he went to deposit the hat ; it was held, that he was not to be deemed the 
servant of the defendants, so as to render them liable for the injury arising 
from such negligence. Quarman v. Burnett , 6 M. & W. 499. 

Where to the declaration foT an injury by negligent driving by the de- 
fendant, the general issue was pleaded; it was held, that the issue of negli- 
gent driving by the defendant was sufficiently made out by proof of his 
having permitted another to drive, by whose mismanagement the injury 
was occasioned. Wheatley v. Patrick , 2 M. & W. 050. 

Where the defendants hired a master porter to remove a barrel of flour 
from their warehouse, and the latter hired a carman, and both their men were 
engaged in loading it, in doing which it fell upon and injured the plaintiff, 
through the defectiveness of the rope furnished by the porter ; it was held, 
that the defendants were liable, it being immaterial whether they employed 
their own servants or engaged others more expert, and left the removal to 
their superintendence, j Randelson v. Murray , 3 Nev. & P. 239. 

A foreign vessel in the Thames had employed a pilot in removing^ie 
ship from one dock to another, in the course of which a collision flBk 
place, and the plaintiff’s barge was injured ; in an action for the damage 
against the owner, it was held, on a plea that the vessel was at the time under 
the charge of a pilot, under and in pursuance of the provisions of 6 Geo. 4, 
c. 125, that the owner was not liable, although the circumstances might not 
have been such as would have rendered it compulsory on the owner to have 
employed the pilot : the terms of the statute, “ wanting a pilot,” were to be 
taken as applying to any case in which the owner thinks fit to employ one. 
Lucey v, Ingram f 6 M. & W. 302. 

(Proof of Injury , p. 740.) 

A declaration in case against a canal company stated that, by the Canal Act 
(stat. 32 Geo. 8, c. 101), the company was formed to make and maintain 
the canal, with power to take tolls, and all persons had free liberty to navi- 
gate the canal ; and if any boat should be sunk in the canal, and the owner 
or person having care of it should not without loss of time weigh it up, it 
was, by the statute, to be lawful for the company to weigh it up, and detaiiT 
it till payment of expenses; that the company completed the canal, and 
took tolls on it ; that a boat sunk m the canal, so that vessels passed with 
difficulty in the day> and at night were in danger of running foul of it; 
that although the company could and ought to have requested the owner, 
&c. to weigh it up, and if that was not done without loss of time, could 
and ought to have weighed it up, and in the meantime have caused a light 
or signal to be placed to enable boats to avoid it, yet the company did not 
cause the owner, &c. to weigh it up, nor did themselves weigh it up, nor place 
a light or signal, whereby plaintiff’s boat, navigating the canal, ran foul of 
the sunken boat, and was damaged ; held, by the Court of Exchequer 
Chamber (affirming the judgment of the Court of Q. B.), that the declara- 
tion disclosed a sufficient duty and breach. By the Court of Exchequer 
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Chamber : such duty was not created by the clause enabling the company 
to weigh the boat, but arose upon a common-law principle, that the owners 
of a canal, taking tolls for the navigation, were bound to use .reasonable 
care in making the navigation secure, the want of which reasonable care 
might be collected from the declaration, although the complaint was osten- 
sibly founded on the statute. Pamaby v. Lancaster Canal Company , 11 A. 
& E. 223 ; and 3 N, & P. 023. 

The owners of a vessel disabled by the negligence of its crew are answer- 
able for damage done by its accidentally drifting, when so disabled, against 
another vessel. Seccombc v. Wood , 2M.&R. 290. 

Where upon a grant of lands, houses, and premises, reserving all mines, 
&c., with liberty of ingress and egress for working the same, making com- 
pensation for damage, &c., the defendant worked so near the surface, with- 
out leaving proper supports, that the plaintiff’s houses, lands, &e. fell in ; 
it was held, that a plea, alleging the right to all mines, &c., and that the 
defendant was not bound to leave any support, could not be sustained, 
the defendant being bound to work in a reasonable mode. Harris v. 
My ding, 5 M. & W. 60. 

In case for causing offensive stenches to pass over plaintiff’s land from a 
mixen made on the defendant’s premises ; plea, the occupation for twenty 
y^rs before by the defendant of his land, and use of the mixen at all 
times, but not stating that the stenches therefrom had during all that time 
passed over the plaintiff’s land ; held that, non obst . vetoed, the plaintiff was 
entitled to judgment. Flight v. Thomas > 2 P. & D. 531 ; and 7 Dowl. 741. 

In case for running down vessels, the question is, whether the plaintiff, 
by his negligence or improper conduct, substantially contributed to the 
occurrence of the injury of which he complains ; not to the amount of it, but 
to its occurrence. Therefore, where a brig was carrying the anchor in a 
position contrary to the bye-laws of the river Thames, at the time when she 
came in collision with a barge, it was held,' that the improper carrying of 
the anchor would not of itself be sufficient to make the owner of the brig 
responsible in damages, if the barge, by departing from the known rule of 
the river, brought herself into the situation in which the brig struck her, 
although but for the position of the anchor the collision would not have 
produced the injury complained of. Sills v. Brown , 9 C. & P. 601. 

A nautical witness cannot be asked whether he thinks, having heard 
the evidence in the cause, that the conduct of the captain was correct or 
not. Ib . 

The rule of the river is, that, if a light vessel is going free, and a loaded 
vessel is coming close hauled to the wind, it is the duty of the loaded 
vessel to keep her course, and of the vessel going free to bear away. Ib . 

A steamer going with the usual speed during a fog, in a frequented chan- 
nel, and after being hailed her speed is not diminished nor course altered,, 
the owner is liable for the damage by collision, and the costs ; vessels of this 
class being bound to use the utmost care. Perth , 3 Hagg. 414. 

In a cause of collision, where it appeared that the vessel running down 
the other was on the larboard tack, and the latter on the starboard ‘tack, 
and that a good look-out was not kept, the former was condemned in 
damages and coats. Chester , 3 Hagg. 316. 

5 c 3 
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And where both vessels were beating to windward, but on contrary 
tacks, it was held that the one on the starboard tack ought to have held 
on her course, and that the damage having been occasioned by the wearing, 
she had no ground of action. Jupiter , 3 Iiagg. 320. 

The law of keeping on the proper side of the road applies to horses as 
well as carriages, but if a party be advancing furiously towards another 
who is on his proper side, the latter ought, nevertheless, if the road be 
sufficiently wide, to give way, for the purpose of preventing an accident, 
although in so doing he goes a little on to what would otherwise be the 
wrong side of the road. Turley v. Thomas , 8 C. & P. 103. 

In case against commissioners of sewers for injury to the plaintiff's pre- 
mises, by making a sewer by tunnelling, which it was found was proper to 
be made, and was skilfully and properly made, but that by proceeding with 
the work by open cutting, a greater chance of escape from injury would 
have been afforded ; it was held that the court could not balance possi- 
bilities, and that to fix the commissioners, it should have been shown that 
the injury would not have happened if the sewer had been constructed by 
the latter mode of working. Grocers y Company v. Donne, 3 Bing. N. C. 34 ; 
and 3 Sc. 356, 

( For continuing a Nuisance .) 

Action on the case for continuing a nuisance to the plaintiff’s market. 
a. building which excluded the public from a part of the space on which the 
market was lawfully held. It appeared that the building was erected in 
October 1838, under the superintendence and direction of the defendants, 
not on their own land, but on that of the corporation of K. (of which corpo- 
ration they were members). The Earl of L. was the owner of the market in 
October 1838, and, in February 1839 he demised it to the plaintiff; and the 
market being afterwards obstructed by the building, this action was brought : 
held, that the defendants were liable for continuing the nuisance, although 
they had no right to enter upon the land to remove it, and that the action 
was therefore maintainable. Thompson v. Gibson , 7 M. & W. 456. 

(Damages, p. 740.) 

In case for injury to the plaintiffs horse by negligent driving, which after 
remaining six weeks at a farrier’s was found to be permanently injured to 
the amount of 207., it was held, that the proper measure of damage was the 
amount of the farrier’s charges for keep and attendance, and the difference 
in the value at the time of injury and at the end of the six weeks; but that 
the plaintiff could not claim the hire of another in the interval. Hughes v. 
Quentin , 8 C. & P. 703. 

Under the 53 Geo 3, c. 159, limiting the extent of the liability of the 
owner to the value of the ship doing damage to another, such value must 
be by valuation and appraisement, and not of cost price and deduction : 
and the value of the 6hip occasioning the injury is to be ascertained at the 
time of the injury. Dobrce v. Schroeder , 2 Myl, & Cr. 489. S. C. 6 Sim. 29L 

( Defence , p. 741.) 

In case for damage by the negligent driving of a cart by the defendant, it 
was held, that under the plea u not guilty,” under the rule of Hil. 4, W. 4, 
the defendant could not show that the cart was not at the time driven by 



NUISANCE. 


1495 


him nor in his possession, those being facts stated in the inducement, of 
which the plea could not operate as a denial, and the misconduct in driving 
being the only wrongful act put in issue thereby. Taverner v. Little , 5 
Bing. N. C. (578 ; and 7 Sc. 790. 

In case for keeping a ferocious dog, which bit the plaintiff, it was held 
that the defendant, might under the general issue avail himself of the want 
of proof that he ever knew that the dog was accustomed to bite. Hogan v. 
Sharpe , 7 C. & P. 755. 

In case against A. and B . for burning sulphur, &c. in a place where the 
plaintiif was, thereby choking and injuring him ; plea, that the plaintiff was 
wrongfully in the said place, and that after being requested by A . to depart, 
B., by command of A., placed and lighted, &c. to cause him to depart ; 
held, first, that to sustain the plea the request to depart, and A/s autho- 
rity to B . must be proved ; hut that to entitle the plaintiff to a verdict on 
the general issue, the plaintiff must show that he had sustained some 
substantial damage. Evans v. Lisle, 7 C. & P. 562. 

Action for negligence in not properly securing a cow of the defendant in 
a slaughter-house, — the declaration stated, that by means thereof the cow 
“ran at, hutted at, gored, killed and destroyed ” a cow of the plaintiff ; plea, 
a payment, of 30 s. into court, and that the plaintiff had sustained no greater 
damages; replication, that the plaintiff had sustained greater damages; 
lipid, that, the defendant could not go into evidence to show that his cow 
had not killed the plaintiffs cow, as the contrary was admitted by the de- 
fendant’s plea. LUvyd v. Walkey, 9 C. &. P. 771. 

In an action to recover a compensation in damages for an injury occa- 
sioned* by an obstruction in a highway, it is for the jury to. say whether or 
not the plaintiff* was himself in any degree the cause of the injury — whether 
he had acted with such a want of reasonable and ordinary care as to disen- 
title him to recover. Marriot v. Stanley , 1 Scott, N. S. 392. 

In a cause of collision for damage done by a foreign vessel whilst in 
charge of a pilot in the river Thames, for which pilotage had been previously 
paid before the ship could be cleared at the Custom-house, it was held, 
that as a proceeding in rem. the jurisdiction was not affected by 6 Geo. 4, c. 
125, and that the having a pilot on board did not exempt the owmers from 
the liability, and that if the fault was wholly with the pilot, they might 
have their remedy over against him ; also, that a foreigner cannot set up in 
a suit here as a defence a municipal law made to regulate municipal courts 
only, and contrary to the general rule of international law. Girolamo , 
3 Hagg. 169. 

A foreign ship, under charge of a pilot, running foul of a ship at anchor, 
was held liable for the injury, but not for the consequential damage to the 
cargo, where there was great negligence on the part of the crew of the lat- 
ter ship, j Bolides, 3 Hagg. 367. 

Where in a cause of collision it appeared that the injury arose from the 
mismanagement of the vessel lost, but in the opinion of the Masters of the 
Trinity House, the master of the other vessel was guilty of great and cul- 
pable omission to render assistance after the collision, the Court, in dis- 
missing the suit, condemned the latter in all costs and expenses. Alt, 3 
Hagg. 321: 

In case for injuring a bridge, by negligence in navigating, the plea, after 
alleging that the plaintiffs had wrongfully narrowed the channel, traversed 
that the injury was occasioned by any carelessness of tbe defendant : held, 

5 c 4 
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that they were at liberty under such plea, upon failing to establish any 
default in the plaintiffs, to show also that they themselves had not been 
guilty of negligence. Cross Keys Co. v. Rawlings , 3 Bing. N. C. 71 ; and 3 
Scott, N. S. 490. 

In an action on the case for an injury occasioned to the plaintiff by the 
negligence of the defendant’s servant in driving, it was held that if the 
injury were attributable in any degree to the incautious conduct of the plain- 
tiff herself in crossing the road, the defendant would not be liable. Hawkins 
v. Cooper 9 8 C. & P. 473. 

In case by a servant against his employer, for injury by the breaking 
down of a van belonging to such employer, about which the plaintiff was 
employed in the carriage of goods, and which was alleged to be overloaded, 
it was held, that as the plaintiff must have known, probably better than his 
master, whether the van was likely to proceed safely, and as the making the 
master responsible would lead to the omission of the caution which a servant 
is bound to use in the service of his master, the action was not maintainable. 
Priestley v. Fowler , 3 M. & W, 1. 

( Indictment , p. 748.) 

Upon an indictment for obstructing a navigable river by the erection of a 
projecting embankment and causeway for landing, &c., the verdict of the 
jury being that they considered it to be a nuisance, but that the inconve- 
nience was counterbalanced by the public benefit arising from the alteration 
by the defendant, it was held, that the Crown was entitled to the verdict ; 
the Court disapproving of the principle of considering whether the act 
indicted as a nuisance was productive of more public benefit than .public 
inconvenience. R . v. Ward , 0 N. & M. 38 ; overruling the dictumy in R. v. 
Russell, 6 B. & Cr. 506, of Bayley, J. 

Upon an indictment for a nuisance in a public harbour, by erecting piles, 
and thereby obstructing and rendering it insecure, the verdict finding that, 
by the defendant’s works, the harbour was, in some extreme cases, rendered 
less secure, it was held, that the Court could not necessarily infer that the 
works must be a nuisance for which the defendants were criminally respon- 
sible. R. v. TindaUy 1 Nev. & P. 719. 

The prosecutor of an indictment was ordered to give the defendant notice 
of the nuisances intended to be proved ; and a rule for that purpose may be 
obtained without any affidavit, upon reading the indictment only. R. v. 
Curwoody 6 N. & M. 869. 

A party is liable to be indicted under the stat. 3 & 4 Viet. c. 97, s. 15, if 
he designedly place on a railway substances having a tendency to produce 
an obstruction of the carriages, though he may not have done the act 
expressly with that object. R . v. Holroydy 2 M. & R. 339. 


OATHS, p. 542. 

Declaration in lieu of the test, see 9 Geo. 4, c. 17. 

By Roman*catholics, see 10 Geo. 4, c. 7, s. 14 ; abolition of unnecessary 
eathSj 5 & 0 Will. 4, c. 62 ; Mutiny Acts, 1 A 2 Viet. cc. 17 & 18. 

Although the jury may use their general knowledge on the subject of arty 
question, yet if any of the jurors have a particular knowledge as to which 
he can speak, arising from his being in the trade, he must be sworn as a 
witness. R. v. Rosier , 7 C. & P. 048. 

Affirmations when permitted to be used in lieu of, in certain cases, see 
1 k 2 Viet. c. 77. 
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OFFICER, p. 749. 

See Cora. Dig. tit. Officer , D. (2); 3 Mod. 150, as to a ministerial officer’s 
appointing a deputy. 

Where by the charter it was necessary that the constable of a borough 
should take the oath of office before he could be himself legally mayor of 
the borough and appoint a deputy, and he duly took the oath and appointed 
such deputy during the life of the then late king, and after the succession 
of his then present majesty he received a new grant of the office, it was held, 
that not having been sworn in before appointing the deputy, that appoint- 
ment was invalid. R, v. Roberts , 5 N. & M. 130. 

Where the Crown in a lease of lot and cope granted also to the same lessee 
the office of barmaster or steward of the barmote court, a judicial officer, 
regulating amongst other things the measure to be rendered by the miners 
to the lessee ; it was held, that the grant of the office being to a party who was 
'incapable of holding it, on the ground of his peculiar interest, was void. 
Arkwright v. Cantrell , 2 N. & P. 582; S. C. 7 Ad. & Ell. 565. 

By charter the right of appointing a chaplain is in the governors, “ una 
cum assensu” of the major part of the “ inhabitants 99 of the vill ; it was 
held, that it is not essential that the assent should be given at the same 
time as the nomination by the governors ; assent at a meeting called subse- 
quently is a sufficient compliance with the charter. The term u inhabitants 99 
may receive its interpretation from the usage, and an usage restricting the 
right of assent to the payers of church and poor-rates, would be intended to 
be according to the charter. JR, v. Davie , 6 Ad. & Ell. 374. 

ORDER, p. 750. 

Where impeachable by collateral evidence, see JR, v. Justices of Somerset- 
shire, JR. v. Justices of Cambridgeshire , K. B. Mich. 1835 ; Welsh v. Nash, 
8 East. In R. v. Justices of Lancashire , an order of removal was quashed 
on the ground of collateral affidavits showing that one of the justices 
making the order was interested in the removal. And see* R, v. Bolton , 
1 Ad. &*E11. N. S. 66. 

An order to romove a clerk of the peace must set out the evidence. R. 
v. Lloyd, Str. 996. 

OVERSEER. 

An omission by an overseer to sign the burgess list under the 5& 6 W. 4, 
c.76, s. 15, whether it be wilful or not, subjects him to the penalty of sec. 48. 
R, v. Burrell , 4 P. & D, 207. Senible, that all the overseers should sign the 
list, and that where several overseers are appointed for several divisions of a 
parish, each acting separately for each division, it is not sufficient that each 
overseer should sign a separate list for his own division only. Ibid. 

Trespass for levying a poors-rate under a warrant of distress issued by 
the defendants as justices, the rate being alleged to be void on the ground of 
the overseers having been unduly and fraudulently appointed! at a meeting 
of borough justices ; the jury having negatived the fraud, a new trial was 
refused ; the appointment being a judicial act, and the validity of the ap- 
pointment questionable on an appeal to the sessions, it cannot be questioned 
in a collateral way. Pinney v. Slade, 5 Bing. N. C. 319* 

As to the appointment of overseers in a parish containing several chapeL- 
ries, see JR. v. Worcestershire Justices , 3 Nev. & P. 434. 
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The party having paid rent for the last three years to the parish officers 
for the tenement, and after having been once turned out having received 
the key again from them, it is not a case in which the- justices have juris- 
diction to expel him under 59 Geo. 3, c. 12, s. 24. R. v. Midd . Justices, 
7 Dowl. 767. 

The 4 & 5 Will. 4, c. 76, prohibiting a parish officer from supplying goods 
by way of relief to any person in the parish, repeals the penalty under 
the former Act, 55 Geo. 3, c. 137, s. 6 ; semble , therefore, an action cannot 
be maintained under the latter Act against an officer for a supply to an 
individual pauper, Henderson v. Sherborne , 2 M. & W. 237 ; supporting 
Proctor v. Mainwaring , 3 13. & Ad. 145. 

An assistant overseer being a servant of the vestry, though with a limited 
authority, an appeal lies against his accounts ; the time for giving notice of 
appeal to the next general sessions is to be calculated from the time of the 
parish having the opportunity of knowing the contents of the account, and 
the allowance of the account is to be considered as published at the time 
when deposited (according to 17 Geo. 2, c. 38, s, 2,) with the parish officers 
for public inspection ; where, therefore, that was done on the 8th of May, 
the June sessions were the proper sessions to which the appeal was to be 
made. JR. v. Watt , 2 N. & P. 367. See further, as to the liability of an 
overseer, JEaden v. Titchmarsh , 1 Ad. & Ell. 691. 

PARLIAMENT. 

Since the 3 Viet. c. 9, upon the certificate by the Speaker that an action 
is brought in respect of a publication made by the order of the House, it is 
imperative on the Court to stay the proceedings. Stockdale v. Hansard , 
3 P. &, D. 330; and 8 Dowl. 069. 

PAROL EVIDENCE. 

( Inadmissible where , as supcrscding y fyc. p. 753.) 

In covenant on a lease for breach in not repairing a greenhouse erected 
during the term, a plea that by an agreement, that in consideration of the 
erecting, &c. the party should be at liberty to remove, is bad, on motion in 
arrest of judgment. West v. Blakeway , 9 Dowl. 846. 

Where, in the body of the bill it appeared as drawn for 200 1. 9 but the 
figures in the margin expressed it to be for 245 1) it was held, that the 
words in the body must be taken to be the amount to be paid, and that the 
ambiguity being patent on tlie bill, evidence could not be received to 
explain it (diss. Coltman, J.). Saundcrson v. Piper , 5 Bing. N. C. 425. 

Where the local Act, empowering proprietors to contract for and convey 
lands, directed such contracts, &c. to be enrolled, and copies to be evidence ; 
it was held, that such conveyances of land could only be in writing. Doe 
v. Warwick Canal Co. 2 Bing. N. C. 483 ; and 2 Sc. 717. 

(To contradict , Sfc. p. 757.) 

Where premises were conveyed “ with the appurtenances thereto belong- 
ing,’ ” it was held that the deed, being sufficient to include a strip of 
garden, used with the house sold, the conditions of sale, excepting it, were 
inadmissible to contradict the deed; Doe v. Wheeler , 4 P. & D. 273. 
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(In the case of a Will , p. 702.) 

Devise to A. for life, with remainder to her three daughters, M . IS* and 
A . in fee ; E a legitimate daughter of A., had died six years before, but 
E., an illegitimate daughter, was living at the date of the will. Evidence 
is admissible to show that the testator, not knowing of the death of the 
legitimate daughter, intended her as his devisee. Doe v . Beynon , 4 P. & D. 
193. 

Devise to J. A. the grandson of my brother I A. in fee, charged with 
100/. to each of the brothers and sisters of the said J, A. T. A the 
brother, had two sons, Ricliurd and Thomas ; Richard had six children, sons 
and daughters, living at the date of the will, of whom I. A., the lessor of 
the plaintiff, was one ; Thomas had two sons, of whom J . A the defendant, 
was one, and one daughter ; evidence of delarations by the testatrix, some 
months after making the will, that she had left her property to the defen- 
dant, are admissible for him. Doe v. Allen , 4 P. & D. 220. 

Where a testatrix, by a codicil, gave specific stock, u now standing in my 
name,” and was possessed at the time of sufficient to satisfy that bequest, 
but not to satisfy other bequests charged on the same fund ; it was held to 
be a case in which evidence ought to be received as to the state of the 
testatrix’s funded property, and that, considered in connexion with the 
context of the several testamentary papers, it was to be construed a pecu- 
niary and not a specific legacy. Boys v. Williams, 2 Russ. & M. 689. 

(As explanatory , Sfc. p. 775.) 

Where a doubt is raised by evidence upon the meaning of a mercantile 
contract, evidence of the usage or course of trade at the place where the 
contract was made, is admissible ; as where in an action for freight of cotton 
from Bombay, the usage was to calculate it at the screw there ; but where 
the usage appears unreasonable, on account of the difference between the 
measurement on the merchant's premises and at the time of shipment, 
evidence of such difference ought to be received as having weight with a 
jury, as to whether the usage does or does not exist. Bottomley v. Forbes , 5 
Bing, N. C. 121 ; and 8 Sc. 860. 

Assumpsit, for not receiving lead on a contract, deliverable in “I” 
plea, that the plaintiff was not ready to deliver within a reasonable time, 
in manner and form, &c., on which issue was joined ; held, that the evi- 
dence of the broker of the defendant, that at the time of the contract the 
lead was said to be “ ready for shipment,” was admissible, not to vary the 
contract, but as material to the issue, what was a reasonable time for 
delivery ; held also, that the usual places of shipment being at G . or Z., it 
was 'rightly left to the jury to say whether one or other of those places was 
not to be intended as the place where the goods were ready to be shipped. 
Ellis v. Thomson , 3 M. & W. 445. 

Where a parish consisted of a royal burgh and a landward district, both 
of which had been always considered as one district for the management 
of the poor, and no distinction ever made as to questions of settlement or 
assessment; it was held, that in questions turning upon statutory enact- 
ments, although where the enactments are clear, usage can have no effect, 
yet that when silent, or expressed in terms of doubtful import, it may 
afford the construction, as being a contemporaneous exposition, and that, 
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in the particular case, tlie usage having been uninterrupted, the poor were 
entitled to relief indiscriminately from the parish funds. Dunbar Corpora- 
tion v. Duchess of Roxburghe , 3 Cl. & Fi. 335. 

A conveyance was made to the husband and wife, and their heirs, as joint 
tenants, the deed expressing the consideration as “ now in hand duly paid 
by the husband and wife it appeared that the money was actually a legacy 
given to the wife, and paid by the executors to the vendor ; in an action 
by the wife against the husband’s assignees, he having become bankrupt 
shortly before his death, it was held that evidence of its being the wife’s 
money was properly admitted as explanatory, and not contradictory, of the 
deed ; the expression c< by the husband and wife,” raising a doubt as to 
whom the money really belonged. Doe d. Bambridge v. St at ham , 7 D. & 
lly. 141. 

Where, in a covenant, in a lease of coal mines, the word level was used 
in reference to the raising coals, which, according to the nature of a trade, 
might have a peculiar meaning, it was held that evidence ought to have 
been received as to the meaning of the term among miners. Clayton v. 
Gregson, 4 N. & M. 602. 

Where, by a memorandum on the margin of a lease of premises from 
Michaelmas, it was stated, that “ it is hereby understood that he is to be 
tenant and pay rent from the preceding 12th August,* it was held, that in an 
action for money alleged to have been paid upon a mistaken account, such 
memorandum ought to have been received in evidence, and a new trial was 
granted. Cowne v. Garment ,” 1 Bing. N. C. 318 ; and 1 Sc. 276. 

A sold note is “18 pockets of hops at 100s.:” parol evidence is admis- 
sible to show that 100 s. means the price per cwt. Spicer v. Cooper , 1 G. 
&D. 52. 

(In case of Fraud , p. 768.) 

Although the terms of a written contract cannot be varied by parol, yet 
if one party is induced to enter into the contract by the false representa- 
tions of the other, it is competent to him to prove that fact by evidence 
aliunde . Wright v. Crookes , 1 Sc. N. S. 685. 

(As collateral , p. 785.) 

In ejectment by the grantee of an annuity to recover the premises on 
which it was secured, a covenant that the premises were of greater value than 
the annuity does not prevent the defendant from showing the contrary, in 
order to take the deed out of the exemption of the Act requiring enrol- 
ment. Doe v. Ford , 3 Ad. & £11. 649. 

Where a deed of feoffment, describing lands as situate in a particular 
parish, was produced on an appeal against an order of removal, to show a 
settlement in the appellant parish, it was held, that it was competent to the 
respondent parish to show, by parol evidence, that the particular lands were 
situate in the appellant parish, and not in the one where described by the 
deed. R . v. Wickham, 2 Ad. & Ell. 517. 

Where, the defendant, in order to prove an agreement with the plaintiff 
and other creditors for a composition, put in a letter containing the terms of 
sueh agreement, it was held, that evidence of a previous conversation and 
inquiry by the plaintiff, as to the probability of the other creditors concur* 
ring, was admissible to show the motive and intention of writing the letter, 
and entering into the agreement. Reay v. Richardson , 2 Cr. M. & R. 422. 
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Where the terms of hiring were by a third person written down, but never 
signed by the parties, nor proved to have been read over to them, it was 
held that parol evidence was admissible. R. v. Wrangle , 2 Ad. & Ell. 514. 


PART 

Of an entire claim is not transferable. The holder of a bill of exchange 
cannot indorse it for part, j Hawkins v. Gardner , 12 Mod. 214. 72. 84 ; Co. 
Litt. 385 a. ; 2 Wils.202; Hunt v. Brainer , 0 Mod. 402. 

PARTICULARS. 

{Affidavit for , p.793.) 

In order to obtain a particular in the action of trespass, trover or case, an 
affidavit should be made that the defendant does not know what the plain- 
tiff is going for. Snelling v. Chennells , 5 Howl. 80. 

* {Granted when , p. 793.) 

Assumpsit for money had, &c., to recover back the deposit, on the ground 
of objection to the title, the Court will oblige the plaintiff to give , a parti- 
cular of all objections to the abstract arising upon matters of fact, but not 
of law ; those they must find out themselves. Roberts v. Rowlands , 3 M. & 
W. 643. 

Where the plaintiff, after delivering a bill to the defendant as the at- 
torney of A., by which A . was made debtor, obtained possession of the 
bill surreptitiously, and delivered another, making the defendant debtor, 
the Court stayed the proceedings until a copy of the first bill should be de- 
livered, and directed it to be evidence. Edgington v. Nixon , 2 Bing. N. C. 
310 ; and 2 Sc. 507. 

In an action on two bills for 250 1. each, with counts on each, the par- 
ticulars only stated the action to be brought for 600/., the amount of the 
bills set out in the declaration, and it appeared that the defendant had been 
arrested only for 240 /., and that the bills were given as a security for money 
paid by the drawer, the Court {Alderson, B. diss.) granted a rule for further 
and better particulars. Dawes v. Anstruther , 5 Dowl. 738. 

Upon a plea of payment of a sum in satisfaction of the plaintiff’s demand, 
the defendant was ordered to furnish particulars, as in case of set off. ire- 
land v. Thompson } 4 Bing. N. C. 710, and 0 Sc. 001. 

{In case of an Indictment , p. 793.) 

Where the counts are framed in general terms, a Judge will order a par- 
ticular of the charges to be given, so as to disclose the same information to 
the party as would be given by a special count, but not so as to disclose 
specific facts, dates or places ; a particular ought not to state that the pro- 
secutor will also go into other evidence. R. v. Hamilton and others, 7 C. 
& P. 448. 

{Refktsed when } p. 793.) 

The Court has no power to compel a paTty to give credits. Randall v. 
Ikey, 4 Dowl. 082. 



1502 


APPENDIX : — particulars; 


The Court refused to compel a particular of sums paid, under a plea of 
payment. Phipps v. Southern , 8 Dowl. 208. 

In assumpsit to recover damages sustained by the non-performance of an 
agreement to assign premises, the Court refused to compel the plaintiff to 
furnish a particular of the special damage. 1 Retattickv. Hatches , 1 M. & W. 
573; and I Tyr. & Gr. 1184. 

In debt by the assignee of a lease against the tenant, for breaches of cove- 
nant, non-payment of rent, and non-repair, the Court refused to compel a 
particular as to sums and dates. Sowter v. Hitchcock , 5 Dowl. 724. 

Where the particulars omitted to give credit for sums received, the Court 
refused to compel it, to enable the defendant to pay the balance into Court. 
JPenprase v. Create, 3 Cr. M. Sc R. 36 ; 1 Tyr. & Gr. 468 ; and 4 Dowl. 
711. 

The declaration in an action against attornies by the plaintiff, their client, 
for negligence in permitting him, upon an assignment of leasehold premises, 
to enter into unqualified covenants, stated the grounds per quod the plaintiff 
sustained damages ; the Court refused to compel a particular of the plaintiff ’s 
demand. Stanard v. Ullithorne , 3 Bing. N. C. 326; 3 Sc. 771 ; and 5 Dowl. 
370. 

A particular of a bill of exchange will not be given where the declaration 
contains only one count, unless under special circumstances. Brooks v. 
Fairlar , 5 Dowl. 361 ; 3 Bing. N. C. 291 ; and 3 Sc. 654. 

A defendant cannot be compelled to deliver the particulars, pursuant to 
a Judge’s order ; but the refusal to obey has the effect of preventing his 
proceeding in the cause. Cane v. Spinks , 7 Dowl. 27. 

In an action for the breach of a warranty of soundness of a horse, the 
Court will not compel the plaintiff to deliver particulars of the unsoundness. 
Bylie v. Stephen , 6 M. & W. 813. 

(Sufficiency and effect of, p. 794.) 

Particulars of set-off improperly intitled in another Court, were held to 
be sufficient. Lewis v. Helton , 5 Dowl. 267. 

A a broker, introduced a merchant and a shipowner together, to treat for 
a charter party : they finally made the charter party through 0., another 
broker. In an action by A . for his commission, the particulars of demand 
were “for commission due to the plaintiff for procuring a charter for a vessel 
called the W. : ” — Held, sufficient. Burnett v. Bouch , 9 C. & P. 620. 

In an action to recover back a deposit, the particulars stated it to be, for 
the defendant not being able to make a good title; and a summons for a 
better particular having been dismissed on the ground that the objections 
consisted in matter of law only, a notice was afterwards delivered that the 
objections were set forth in the plaintiff's answer to a bill in equity, filed 
by the defendant, and at the trial it appeared that the objection was 
matter of fact; the Court refused a new trial, the defendant's attorney 
declining to swear he bad been misled. Correll v. Cattle , 5 Dowl. 698. 

In assumpsit on an undertaking by the defendant to pay such costs as the 
plaintiff (an attorney) might be subjected to in an action brought by him 
against G., a third party, on a bill, the second count was as against the 
indorser of the bill, and there were counts for money paid and on an account 
stated; the plaintiff first delivered a bill of particulars in general terms 
as for a balance of money due and for interest, and afterwards, under a 
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J udge’s order for particulars “ of the bill of costs, charges and expenses 
mentioned in the first count,” lie delivered a second bill of particulars 
applicable only to such first count, in respect of which the defendant paid 
into court a Bitm covering the costs out of pocket ; held first, that as the 
defendant could not be misled, the plaintiff was entitled under such parti- 
culars to recover the rest of his bill of costs upon the account stated ; but 
secondly, that an unsigned account, including the plaintiff’s bill of costs, 
which had been sent in for the purpose of proving under G ’s bankruptcy, 
was not such evidence of an account stated by the defendant as would 
entitle the plaintiff to recover on that count. Fisher v. Wainwright, 1 M. 
& W. 480. 

Where the order for a particular of set-off required it to be with dates, 
and the one delivered stated only u from January 1828 to January 1834,” 
the Judge refused to allow evidence to be gone into of the set-off. Swain 
v. Roberts, 1 Mo. & R. 452. 

The plaintiff, in his declaration and particulars, claimed damages for 
certain articles deposited with the defendant, which had not been returned, 
and of which due care had not been taken ; under the former description in 
his particulars he set out certain articles of glass, which, however, turned 
out to have been destroyed : held, that under such particulars he was not 
entitled to recover damages in respect of those articles. Moss v. Smith , 
8 Dowl. 537. 

Assumpsit for money had and received, alleged in the particulars to be 
deposits in the defendant’s hands as a stakeholder, on a wager won by the 
plaintiff; the plaintiff failing to prove this is not entitled to recover even 
his own depositor) proof of having demanded back his stake before it was 
paid over. Davenport v. Davis , 1 M.& W. 570 ; 1 T. & G. 931. 

In debt for 180 A for two years’ rent, plea, as to 135/., parcel, &c., pay- 
ment to a superior landlord to avoid a distress, which the replication 
admitted, but alleged to have been allowed and deducted from previous 
rent due, and that 135/. was still 4 due over and above the sum so deducted, 
on which issue was taken ; the particulars of demand gave credit for pay- 
ment of two years' rent, minus 16/. 6s. 2d., and the plaintiff established 
in evidence, that after allowing the defendant all payments, a sum of 
106/. 16s. 6d. was due to him ; held (before Reg. Trin. 1838), that the par- 
ticulars were not to be taken as embodied in the declaration, but that the 
plea was not to be taken as pleaded to the balance remaining after deduc- 
tion of the sum for which credit was given in the particular, and that the 
plaintiff was entitled to a verdict for such balance. Ferguson v. Mahon, 1 
P. & D. 194. 

On a declaration for goods sold to the amount of 883/. 10*., admit- 
ting 664/. 3 s. 6 d. to have been paid, and claiming a balance remaining 
unpaid ; one plea pleaded generally payment of all the sums in the declara- 
tion mentioned; the replication new assigned as to 175/. 17*., that the sum 
so paid was in respect of other sums than the causes of action stated in the 
declaration, and denied the payment of the residue ; and issues were. taken 
on the general plea of payment, and denial that the causes of action Were 
other and different : held, that the plea to the declaration was not to be 
taken as pleaded to the balance only, and that the replication did not admit 
the payment of the sum stated, as part of the balance, so as to enable the 
defendant, by proof of payments, making up the difference between the 
sum claimed and the payment admitted, to be entitled to the verdict ; and 
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the jury having found that the defendant had not paid all that was due, a 
rule for a nonsuit was refused* Alston v. Mills, 1 P, & D. 107. See the 
Buie, T.T. 1838. 

All that is necessary under Buie Trin. 1 W. 4, is, that the particular shall 
state the balance claimed to be due, and it need not specify sums received 
on account; although the plaintiff had not complied with the rule; and the 
cause was referred, the Court refused to interfere as to the costs occasioned 
by breach of the rule. Smith v. Elridge , 5 N. & M. 408. 

The particulars were to recover u a sum of 27 L 13s., being the balance due 
after giving credit for all payments on account, and for such sums as the 
defendant might have to set off against the plaintiff” ; and they stated items 
of the plaintiff’s demand to the amount of 120/. These are not within the 
meaning of the rule of T. T. 1 Vic. Morris v. Jones , 1 G. & D. 13. 

A plaintiff erroneously inserted in the particulars of demand, as among the 
payments for which he gave credit, an article which in fact had not been 
paid for, but returned ; held that the Judge rightly left it to the jury to say 
whether in fact the balance of the whole account was or not in the plaintiff’s 
favour. Lamb v. MicMethwaite , 9 Dowl. 631. 

(Amendment, p. 797.) 

Where the plaintiff’s attorney gives credit in the particulars for a sum set 
up as a cross-demand, the Court will allow them to be amended. Preston 
v. Whiteheart , 6 Dowl. 720. 

In debt for double rent on 11 Geo. 2, c. 19, s. 18, with a count for use 
and occupation, the particulars clafming only the double rent, the Court 
refused to strike out the latter count, as the defendant could not be misled, 
and the defendant might amend his particulars. Thoroton v. Whitehead , 
3 Cr. M. & B. 14 ; 1 Tyr. & Gr. 313 ; and 4 Dowl. 747. 

Where the particular delivered was calculated to mislead the defendant 
as to the real nature of the demand, and to which he might have pleaded 
specially, the Court granted a new trial, with liberty to the plaintiff to 
amend the particulars, and the defendant to plead de novo . Stevens v. Wil- 
ling ale, 4 Sc. 256; and 7 C. & P. 702. 

In assumpsit for money had and received, as the plaintiffs’ clerk abroad, and 
particulars delivered according to an account stated by the defendant, but 
the suit having been suspended for several years, by the bankruptcy of one 
of the plaintiffs and absence of the other, the Court allowed the particulars 
to be~amended, by inserting items of demand accruing in the interval. 5/a* 
pies v. Holdsworth, 4 Bing. N. C. 717 ; 6 Sc. 606; and 8 Dowl. 716. 

PARTIES. 

Three persons were indicted for a rape, and were also indicted for the 
murder of the party alleged to be ravished. Before the trial on the indict* 
ment for the rape, the counsel for the prosecution asked to have one of the 
prisoners acquitted; that he might call him as a witness against the others. 
This was opposed by the prisoners’ counsel : held, that in cases of this kind 
the Court will, if it sees no cause to the contrary, entrust it to the discretion 
of the counsel for the prosecution to determine whether he will have one of 
the prisoners acquitted before the trial commences, in order that he may be 
enabled to call such prisoner as a witness against the other prisoners. J8. v» 
Owen and others , 9 C. k P. 83. 
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It U almost of course to permit one of several indicted to be acquitted, 
and to give evidence, notwithstanding the finding of the bill against him. 
R. v. Owen, 9 C. & P. 83. 

A written declaration of a deceased corporator seems to be evidence of a 
custom to exclude foreigners, although he could not have been called if 
alive. Davie* v. Morgan, 1 C. Sc J. 687. 

PARTNERS. 

{By what Terms constituted , p. 800.) 

See Brown v. Tapscott , 0 M. & W. 119. 

{Proof of being, p, 800.) 

The defendant advanced money to one W with the avowed intention of 
becoming interested jointly with him in a market which M . was in the 
course of erecting. The defendant was consulted by W. upon every occa- 
sion during the progress of the work ; but no definite share in the concern 
was allotted to him, nor was there any express contract between him and 
IP. as to a partnership, until the 15th October 1833, when an agreement 
was entered into between them, to the effect that the market should be 
valued by a surveyor, and that the defendant should be interested in a 
seventh share. Profits had been made of the market prior to the date of 
the agreement, but had not been accounted for to the defendant, nor had he 
received any interest upon the sums advanced by him. Held, that the de- 
fendant was not a partner until the 15th October 1833, and consequently 
was not responsible to the builder for work done before that day. Howell 
v. Brodie , 8 Scott, 372. 

A partner in a firm contracted to give his clerk one-third portion of his 
(the partner’s) own share in the profits: the other parties knew of and 
assented to the arrangement ; held, that this did not make the clerk a 
partner. Holmes's Case , 2 Lew. Cr. Cases, 256. 

Where the action on a contract was brought by the directors of a mining 
company, and it appeared that there had been another who, on becoming 
bankrupt, had ceased to act | held, that as his ceasing to become such 
could only be under the provisions of the deed, it ought to be produced. 
Phelps v. Lyle , 2 P . & D, 314 : and 10 Ad. & Ell. 113. 

In an action by two plaintiffs, as attornies, who carried on the business 
as partners, the defendant cannot object that by a contract inter se, one was 
to be secured a certain part of the profits at all events, the debt in the first 
instance being the joint property of both. Bond v. Pittard , 3 M. & W. 367. 
And see Waugh v. Carver, 2 H. Bl. 246. 

{Pleading by, p. 802). 

Where the count stated the defendant to be indebted to the plaintiffs and 
their deceased partner on an account then stated between them, and after 
alleging a promise to all, assigned as a breach that the defendant had not 
paid, it was held to be sufficient. Debenham v. Chambers, 6 Dowl. 101 : and 
2M.&W. 128. 

{Action by, p. 807.) 

In an action brought in the name of the public officer of a banking co- 
partnership company, established under 7 Geo. 4, c. 46, it is not necessary 

vox,, hi. 6 J 
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to allege in the declaration that the plaintiff is a member of the company, 
that he is resident in England, or that he has been duly registered as 
required by the 4th section of that Act; it is sufficient to describe the 
plaintiff as one of the public officers of the company duly appointed. Spiller 
v. Johnson , GM,& W. 570. 

The plaintiff sued as the payee of a note made payable on demand to 
“ the manager of the National Provincial Bank of England,” but did not 
sue as public officer ; it was held, that upon proof that he was in fact the 
manager, and that a demand had been duly made on behalf of the bank, 
the plaintiff was entitled to recover ; and that in the absence of a plea that 
the bank was established under the provisions of the 7 Geo. 4, c. 46, and 
that the plaintiff was not the public officer, it was not necessary for the 
plaintiff to show that he ivas, nor competent to the defendant to show that 
he was not such public officer. Robertson v. SJteioard, 1 Scott, N. S. 419. 


( Action by the Bank of England.) 

The London Joint-stock Bank (under circumstances which would have 
made it illegal in them as a company, and a violation of the privileges of 
the Bank of England, to accept bills payable at a less date than six months), 
agreed with a bank in Canada, that G. P. y the manager of the London 
Joint-stock Bank, but not a partner or shareholder therein, should accept 
bills drawn by the Canadiun bank payable at a date short of six months, 
and that the London Joint-stock Bank would provide funds for the due 
payment of such hills ; the money transactions arising therefrom being, in 
the accounts between them, to he treated in all respects as transactions 
between the two banks ; it was held, first, that the acceptance of such bills, 
in execution of such agreement, was unlawful, regard being had to the Acts 
in force respecting the Bank of England. Secondly, that the acceptance 
of such hills would not have been lawful, even if the London Joint-stock 
Bank, at the time of such acceptances, Iind in their hands funds of the 
Canadian bank equal to the amount of the bills so accepted. Thirdly, that 
the acceptance of such bills would have been equally unlawful, if the 
London Joint-stock Bank had not, at the time of such acceptances, any 
funds in hand belonging to the hank in Canada, but that such bills were 
accepted on the credit of a contract by the Canadian bank to remit such 
funds to meet the acceptances. Fourthly, that the Bank of England might 
maintain an action against the London Joint-stock Bank, founded on such 
transactions, under either state of circumstances above supposed. Booth 
v. Bank of England , 1 Scott, N. S. 701. 


(By one of several , p. 803.) 

The plaintiff and his co-partners employed the defendants as accountants, 
to make out the accounts of the firm, and also the separate balance of each 
partner, which were so erroneously made out that the plaintiff individually 
suffered a considerable loss ; he may maintain the action alone, and that the 
allegation that he had retained the defendants was not a variance. Story y. 
Richardson , 6 Bing. N. C. 123. 
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( A ctions against — Notice of Action , p. 804.) 

Where a Railway Act declared that no action should be brought against 
any person for anything done in pursuance of it, without twenty-one days' 
notice given to the intended defendant, it was held to include the company, 
and that they were entitled to notice of an action for obstructing a road 
which the plaintiff claimed to use. Boyd v. Croydon Railway Company , 4 
Bing. N. C. 669 ; 6 Sc. 461 ; and 6 Dowl. 721. 

{Action against several , p. 804.) 

In assumpsit oij a contract for the delivery of coals from a colliery, it 
appeared that the agreement (for supplying such coals, and for the demise 
of a coal wharf) purported to be made between the plaintiff* and the part- 
ners in the colliery, three in number, and was executed by plaintiff and two 
of the partners ; held that, admitting such contract to be one by which the 
partners might bind an absent co-partner, yet that the Judge, on trial, 
ought not to direct the jury as matter of law that the contract signed by 
two bound them, but should desire the jury to say whether it was intended 
to do so or not, if there are circumstances from which an intention can be 
inferred that no party should he bound unless all the partners signed : 
such as the nature and terms of the agreement ; the distance of time at 
which it was to come into operation ; the declarations and conduct of the 
parties respecting it : and the manner in which previous contracts between 
them, of the same kind, had been executed. Latch v. Wedlahe , 11 A. & E. 
959. 

An agreement was entered into between the plaintiff and A. and B. by 
name (not as a firm), by which it was stipulated that the pluintiff should 
serve A . and B. as foreman in their business of type-founders for the 
period of seven years, if A . and B. or either of them should so long live. 
The plaintiff* having subsequently discovered that, at the time this agree- 
ment was entered into, one C. was a dormant partner with A. and B., 
declared upon it as an agreement to serve A., B., and ( 7 ., or the survivor of 
them, for the period and on the terms therein mentioned ; held, that this 
was a total misdescription of the contract. Beckham v. Knight , 1 Scott, 
N. S. 675. 

Where it was clearly established that there was a joint interest between 
the printer and publisher, in particular works, for which paper was fur- 
nished by the plaintiff’s, and delivered to the printer by orders from the 
publisher, who afterwards became bankrupt ; held, that if the jury were 
satisfied that at the time when the goods were furnished the defendants 
were partners in the concern for whose benefit they were furnished, the 
plaintiffs were entitled to recover, otherwise not. Gardiner v. Childs , 8 
C. & P.345. 

In an action by the solicitor of an intended company for preparing their 
copartnership deed, a person may be liable without being one of the directors. 
The persons who are directors are liable, and other persons may be liable 
also, if they interfere in the management, and hold themselves out as persons 
giving the order ; and in such a case the question will be, whether such 
persons as were not directors so acted as to become employers of the soli- 
citor in preparing the deed. Bell v. Francis , 9 C. &c P. 66. 
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Where the question was whether the defendant’s liability accrued as 
trustee or shareholder; held, that it was essential to produce the deed 
creating the character of trustee, and that it was not sufficient to dispense 
with the production of it in evidence that the plea admitted the trust deed 
referred to in the recital of the deed of covenant. Gillett v. Abbott , 3 Nev. 
& P. 24; and see Phelps v. Lyle , supra , 1505. 

There is no distinction between trading and mining companies: and 
where a party takes shares in a concern, on a prospectus holding out that 
a certain capital is to be raised for carrying it on, he will not be liable as 
a partner unless the terms of the prospectus be fulfilled, or it be shown that 
he knows and acquiesces in the directors carrying it on with a less capital ; 
where the jury negatived such knowledge or acquiescence, and found the 
defendant not liable, the Court held'the finding to be right. Pitchford v. 
Davis, 6 M. & W. 2. 

It appears from the rules of a club, that the members are to provide funds 
to be administered by the committee, and to provide the means of carrying 
it on without dealing on credit; the committee cannot pledge the credit of 
individual members. Flcmyng v. Hector, 2 M. & W. 172. 

( Partner by Representation, p. 805.) 

A club was formed, by the regulations of which the members paid en- 
trance-money, and an annual subscription, and cash was paid for provisions 
supplied to the house. The funds of the club were deposited at a banker’s, 
and a committee was appointed to manage the affairs of the club, and to 
administer the funds, but no member of the committee had authority to 
draw cheques, except three who were chosen for that purpose, and whoso 
signatures were countersigned by the secretary ;”held, in an action brought 
against two of the committee by a tradesman who had supplied wine on 
credit, ordered by a member of the committee for the use of the club, that 
the tradesman was not entitled to recover, without proving either that the 
defendants were privy to the contract, or that the dealing on credit was 
in furtherance of the common object and purposes of the club. Todd v. 
Emly, 7 M. & W. 427. 

Where a partner accustomed to issue notes on behalf of the firm indorses 
a particular note in a name differing from that of the partnership, and not 
previously used by them, which note is objected to on that account in an 
action brought upon it by the indorsee, the proper question for the jury is, 
whether the name used, though inaccurate, substantially describes the firm, 
or whether it so far varies that the indorser must be taken to have issued 
the note on his own account, and not in the exercise of bis general autho- 
rity as partner. Faith v. Richmond , 11 A. & E. 339. So where a partner 
in “The Newcastle and Sunderland Walk’s End Coal Company” drew 
a note in the name of “ The Newcastle Coal Company,” and made it 
payable at a bank where the first-mentioned company had no account. Ib . 

Where the jury found that the defendant was not a member of a joint- 
stock company when the order for the goods for which the action was 
brought was given, although they were delivered after his becoming so, 
it was held that he could not be made liable for what was supplied on the 
credit of others. Whitehead v. Batron , 2 Mo. & Jt. 248. 
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A mining concern is a trading concern, and the members of the company, 
unless a limited authority be shown, have power to bind each other by 
dealings on credit for the purpose of working them when it appears to be 
necessary or usual in the management of them j and where a shareholder 
by letter interfered, by requiring a meeting to be called for the purpose ot 
changing a director, held that it amounted to an acquiescence in the con- 
cern going on, although the full number of shares originally held out had 
not been subscribed for. Tredwen v. Bourke , 6 M. & W. 464. 

, {Defence — Illegality , SfC., p. 810.) 

The 6 Goo. 4, c. 42, s. 2, enables partnerships in Ireland, of more than 
six persons, and not having establishments at places at less than 50 miles 
from Dublin, to carry on the banking business, and provides that actions 
might be brought in the name of the registered officer u against any person 
or bodies politic or corporate or others, whether members of such co-part- 
nership or otherwise on a pica, in assumpsit , for money had and received 
to the use of the Commercial Bank of Ireland, and for an account stated, 
that the establishment of the company had been “ from the time of the for- 
mation thereof until the commencement of the suit, and then were, at places 
in Ireland less than 50 miles from Dublin, contrary, &c. held, that it was 
not sufficient to show that at any time there had been such a branch bank, 
but that it must have been in existence for the whole time, viz, from the 
time of the formation of the company down to the time of the commence- 
ment of the suit, and that the whole allegation in the plea ought to be 
proved: qu . whether the action be maintainable against the defendant, as a 
member of a banking company. Hughes v. Thorpe , 5 M. & W. 656. 

A joint-stock company, the shares of which might be increased to an 
unlimited extent, and be assigned or disposed of by deed or will to any 
persons at the discretion of the holders, is fraudulent and illegal. Blundell 
v. Windsor , 8 Sim. 601. 

The trade of a hanker is within the meaning of 57 Geo. 3, e. 99, and a 
plea that spiritual persons holding benefices were partners in the banking 
company, (the plaintiffs being the indorsers of the bill,) and the promise 
laid in the declaration void in law as against the statute, held good. Hall 
v. Franklin , 3 M. & W. 259. 

But by the provisions of the stat. 4 Viet. c. 14., contracts by co-partner- 
ships in trade are not to be invalidated by reason of any of its members being 
spiritual persons. 

Actions and suits by companies against individuals, being co-partners, and 
vice versd, are further regulated by 1 & 2 Viet. c. 96. 

( Actions inter Be for Calls , #•<?., p. 815.) 

By the Cheltenham and Gteat Western Union Railway Act, 6 Will. 4, 
c. lxxvii, it is enacted, that in an action for calls on shares in that company, 
the book of shares, under the seal of the company, shall heprimd facie evi- 
dence that a party is proprietor of shares. It appeared that a call was 
made in October 1836, and that the book of shares, which contained the 
name of the defendant as a shareholder, was made up before the end of Sep- 
tember 1836, from claims sent in by different parties, but that the seal was not 
affixed to it till November 1836: it was held, that this book was no evidence 
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that the defendant was a proprietor of shares at thetime of the call in October 
1830. The Cheltenham Union Railway Company v. Price , 9C. & P. 55. 

Where the Act gave a general form of declaration for calls, and pro- 
vided that it should only be necessary to prove the defendant to be a pro- 
prietor at the time of the calls being made, the fact of their being made, 
and notice, the Court allowed only the pleas, of nunq. indeb ., that the de- 
fendant was not a proprietor, and that the shares were forfeited, and 
disallowed others raising issues, as to the legality of the meetings of the 
directors when the calls were made; of no notice, according to the Act, nor 
time nor place of payment appointed ; of the calls not being made for 
the purposes of the Act, nor made upon all the shareholders, nor by 
competent persons. §. Eastern Railway Company v. Hebblewhitc , 4 P. & 
D. 247. 

In debt for calls on shares in the general form given by the Act, it was 
held that it is to be taken as if all the facts necessary to be proved were alle- 
ged, and that the defendant may by his plea deny a fact material to be proved, 
but must then conclude to the country ; so, if the defence be a matter sub- 
sequent, he may show it by plea : it was held also, that in order to show 
that the company had exercised the right of option of declaring the shares 
forfeited, the plea must distinctly allege the acts required by the Act to be 
done to establish the forfeiture. Edinburgh and Leith Railway Company v. 
Hebblewhitc , 6 M. & \V. 707 ; and 8 Howl. 892. 

Uy the 84th section of the Act of Incorporation of the Southampton Dock 
Company, it is enacted, amongst other things, that in an action against a 
shareholder for calls, “ in order to prove that the defendant w T as a proprietor 
of such shares in the undertaking as alleged, the production of the book in 
which the secretary of the company is by the Act directed to enter and 
keep a list of the names and additions and places of abode of the several 
proprietors of shares in the said undertaking, with the number of shares 
they are respectively entitled to hold, shall be primd facie evidence that 
such defendant is a proprietor, and of the number or amount of his shares 
therein and by s. 89, the company are required “ from time to time to 
cause the names and additions and places of abode of the several persons 
who shall be from time to time respectively entitled to shares in the said 
undertaking, with the number of shares which they are respectively entitled 
to hold, and the amount of the subscriptions paid thereon, and also the 
proper number by which every such share shall be distinguished, to be fairly 
and distinctly entered in a book to be kept by the secretary of the said 
company held, that this latter clause was directory only, and that a failure 
literally to comply with the directions as to the mode of making the entries 
— an omission to insert the numbers of the shares or the addresses of some 
of the proprietors — did not render the book inadmissible in evidence. The 
Southampton Dock Company v. Richards , 1 Scott, N. S. 219. 

The G3d section enacts, that u the minutes%r entries thereinafter provided 
to be kept of the orders and proceedings of the directors, when signed as 
thereinafter ordered, shall he deemed original orders and proceedings, and 
shall be allowed to be read in evidence in all courts, and before all judges, 
justices, and others, and that without proof of such meeting having been 
duly convened, or of the persons making or entering such orders or proceed- 
ings, being proprietors or directors of the said company, as the case may 
he and the 75th section enacts, “ that the said directors shall keep a 
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regular minute and entry of the orders and proceedings at every meeting 
of the said directors, which shall he signed by the chairman at each respective 
meeting held, that a signature by the chairman, at a subsequent meeting 
at which the minutes of the former meeting were read over and confirmed 
was a sufficient compliance with the Act. The Southampton Dock Company 
v. Richards , 1 Scott, N. S. 21D. 

( Calls — Railway Act — Form of Notice.) 

As to the form of a notice of calls under a Railway Act, see Great North 
of England Railway v. Biddulph , 7 M. & W. 21 3; Sheffield , Ashton-under - 
Lyne, and Manchester Railway Company v. Woodcock, 7 M. &, W. 574. 

( Liability of Partners , inter sc, p. 815.) 

Where the defendant, the inventor of a machine, hut wanting capital to 
carry it into execution, applied to the plaintiff for the advance of a sum, 
which, by an agreement, he expressly promised to repay, and undertook that 
if the invention succeeded and became in general use, the plaintiff should he 
entitled to one-third of the profit ; held, in an action to recover the money 
advanced, that the express promise to pay the specific sum prevented its 
constituting any part of the partnership fund. Elgie v. Webster, 5 M & W. 
518. 

Where, upon an agreement for dissolution of partnership, the stock was 
to he left in the hands of the continuing partner, who was to pay the debts, 
and enter into u bond with the defendant as surety, to indemnify the plain- 
tiff ; in an action on the bond, the breach assigned was, that the plaintiff 
had been arrested for a partnership debt, for which the plaintiff had been 
sued with the continuing partner; the defendant pleaded that if the plain- 
tiff bad been damnified, it was through his own default; held, that upon 
such plea the defendant could not give in evidence that the bond to indem- 
nify was made conditional upon an adjustment of the partnership accounts, 
and that the plaintiff liad not paid over a balance alleged to be due, nor that 
the costs of the other partner defending the action were less than those of 
the plaintiff. White v Ansdell, > M. & W. 348. 

Where the Act constituting a joint-stock company expressly directed that 
the money to he raised should be applied in the first, instance in discharging 
the costs of obtaining the Act ; held, that as soon as the sums subscribed 
eume to the possession of the company, they became liable to pay those 
costs, and that the plaintiff, although a member of the company, might sue 
them in debt for the amount. Carden v. General Cemetery Company } 5 Bing. 
N. C. 253 ; and 7 Bowl. 275. 

The plaintiff contracted to do certain work for a joint-stock company for 
a< given sum ; lie afterwards caused his name to be inserted in the books 
of the company as a holder of shares therein ; held, that this did not affect 
his right to sue the company in respect of the prior contract. Lucas v. Reach , 
1 Scott, N. S. 350. 

Where several of a company of proprietors of a steam-boat running 
during the summer months, by a memorandum, signed by the plaintiff, 
defendant, and others, authorized the plaintiff to charter a boat and make 
arrangements for its running during the winter months "on our joint 
account,” each taking a portion of the profits proportionate to the amount 
of their subscriptions, and undertaking to pay their instalments by a certain 
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time ; held, that although an action for money paid might not lie for the 
instalments payable by the defendant advanced by the plaintiff, yet that a 
special assumpsit would lie for non-performance of the undertaking, founded 
on the consideration of the plaintiff's undertaking the management, and 
that a promise to pay was sufficient evidence to support the Court on an 
account stated, and the rule for a nonsuit discharged. Brown v. Tapscotty 
GM.&W. 119. 

{Execution.) 

On a judgment against the registered public officer of a banking db- 
partnership execution may issue against him without a scire facias . Parke, 
B. dubitante . Harwood v. Law, 8 Dowl. 899 ; 7 M. &. W. 203 ; Cross v. 
Law, 8 Dowl. 789 ; Bosanquet v. Hansford , 3 P. & D. 296 ; Whittenbury v. 
Law, 8 Scott, 661. 

{Competency, p. 817.) 

Two partners being sued on a bill as indorsees, one pleaded his dis- 
charge by bankruptcy and certificate, and a non pros, was entered as to him ; 
held, that as since the 49 Geo. 3, c. 121, s.8, the solvent partner, after pay- 
ment of the partnership debt, might prove against his insolvent partner's 
estate, and the certificate be a bar to any action for contribution, the bank- 
rupt was an admissible witness for him. A fflalo v. Fourdrinicr, 6 Bing. 306 ; 
and see tit. Parties; and Vol. I. tit. Interest. 

Where B,, a partner and acting director procured shares in a joint stock 
company for a party not a partner, and received the purchase-money, but 
the party afterwards refused to accept the transfer of the shares and to pay 
the calls, alleging that he had been induced to purchase the Bliares by 
false representations, and fraudulent concealment as to the solvency of the 
company ; held, that on an issue to try the truth or falsehood of those 
allegations, partners of the company were not incompetent witnesses for B. 
Syme v. Brown , 3 Cl, & Fi. 412. 

PART-OWNER. 

Where the names of two partners only were named in the register, and 
they were sworn as Bole owners, it was held that under 6 Geo. 4, c. 110, s. 32, 
a third partner could claim no interest in it or equitable title. Slater v. 
Willis, 1 Beav. 354. 

PAWNBROKERS. 

See Trover. Tregoning v. Attenborough , 7 Bing. 9 ; Cowie v. Harrison , 1 
Mo. & M„ 141. 

Trover by assignees for watches belonging to the bankrupt, plea that 
they were deposited as pledges with the defendant as a pawnbroker, for 
monies advanced, replication, alleging a corrupt contract for the loan, and 
for forbearance, to wit, one whole year from the making such loan, at illegal 
interest, the evidence being that they were deposited from time to time, 
without any agreement as to the time ; held, that it must be inferred that 
the contract was meant to be on the usual terms of a pawnbroker. Nickesson 
v. Trotter, 3 M. & W. 130. 

A pawnbroker is not entitled, under the 39 & 40 Geo. 3 c. 99, s. 2, allow- 
ing the rate of id. a month for the loan of 2s. 0d. 9 to charge by monthly 
rests as on a monthly contract ; and, quosre , where the interest involves the 
fraction of id., if he can demand the full farthing. R . v. Goodburn, 3 Nev, 
& P. 468. 
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{Right to begin , p. 818.) 

Assumpsit , plea of payment as to part, and a set-off as to thd residue, the 
defendant is to begin ; and payments in part only being proved, the plain- 
tiff is bound to go into evidence to show how much he was entitled to ; and 
it was held the delivery of the particulars before plea made no difference. 
Coxhead v. Huish , 7 C. & P. 63. 

( Proof as to, under particular Pleas.) 

The particulars of the plaintiff's demand in an action of assumpsit on a bill 
of exchangeand for goods sold and delivered, stated goods sold and delivered 
to the amount of 42 1. 5 s. ; they then gave credit for a bill of 36 l. 8s., and 
to the balance of 6 L 17 s. added a further sum of 10 L 18s. for goods ; and to 
the amount, 16 /. 15 s., added the amount of 36/. 8 s. for the bill mentioned in 
the declaration and indorsed by the defendant. It was held, that the defen- 
dant could not avail himself of the transfer of the bill to the plaintiff, 
without an appropriate plea, as the two items in the particulars with 
respect to the bill destroyed each other, so that there was no admission 
of payment. Green v. Smithies , 1 G. & D. 395. 

Assumpsit for not receiving goods made to order, plea, payment into 
Court and that the plaintiff had not sustained damages beyond ; held, that 
upon such a plea, the defendant could not give in evidence a countermand 
of the order, when only in part executed. Stevens v. Ufford , 7 C. & P. 97. 

Assumpsit on an agreement for wages as a courier for live months cer- 
tain, at live guineas a month, and, in case of discharge before that period, 
to pay fifty guineas and the expenses of return, assigning a double breach, 
the dismissal before the expiration of the five months, and the refusal to pay 
the fifty guineas, or any sum for expenses; there was also a count for 
wages generally ; picas, first, except as to 21 /., that the defendant wrong- 
fully quitted the service ; 2dly, as to the first count, except as to 21 /., dis- 
missal for improper conduct. 3dly. As to the second count, except as to 
21 /., non assumpsit ; and 4thly, payment into Court on the whole declara- 
tion : replications joining issue on the first and third pleas ; to the second, 
de injuria ; and to the fourth, damages ultra : at the trial the jury found for 
the plaintiff on the first and fourth issues, and for the defendant on the 
others. Held, that there being no complete answer to the first issue, without 
referring to the plea of payment into Court, which was to be taken to go to 
the whole declaration, and admitted the contract as stated in the first count, 
and that something was due on both the causes of action therein stated, on 
each of which an undefined portion, not exceeding 21 /., was left unanswered, 
the plaintiff was entitled to nominal damages. Fischer v. Aide, 3 M. & W. 
486. « 

Debt, with several counts, plea, that the defendant had paid to the plain- 
tiff* several sums, in the whole amounting to a large sum, to wit, the amount 
of the several debts in the declaration alleged ; the plaintiff need not new 
assign, but is entitled to recover the balance betweeen the amount of debt 
proved and payment made. Freeman v. Crofts, 4 M. & W. 1, and 6 Dowl. 698. 

Where a plaintiff gives credit in his particulars of demand for payments, 
whether made before or after action brought, and goes only for the balance, 
a plea of payment is to be taken as pleaded to such balance ; and if the 
defendant proves payments to that amount, independently of the sums 
credited in the particulars, he is entitled to a verdict* Eastwick v. Harman , 
6 M. & W. 13. 
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Where the particulars delivered claimed a balance, and alleged that a 
full particular, exceeding three folios, had been already delivered, and ac- 
knowledging the receipt of various sums ; the payment was held not to be 
an admission within the rule of Trin. 1 Viet, preventing the necessity of 
a plea of payment. Bosley v. Moore , 8 Dowl. 375. 

As to payments available under the plea of being in arrear, see Saps - 
ford v. Fletcher , 4 T. R. 511; Taylor v. Zamira , 6 Taunt. 524; Carter v. 
Carter , 5 Bing. 406; Davies v. Stacy, 4 P. & I). 159. 

( Credit given by Particidars.) 

The admission of money received, in a bill of particulars, cannot be taken 
as evidence of payment without a plea of payment. Ernest v. Brown , 3 
Bing. N. C. 674 ; 4 Sc. 385 ; and 5 Dowl. 037. 

( Payment by whom , §c. p. 819.) 

The payment of rates required under 5 & 0 Will. 4, c. 76, s. 9, is deemed 
to mean a payment by the burgess himself, and not by another, although 
with liis sanction. 11. v. Bridgnorth Mayor , 2 1\ & D. 317 ; and 10 Ad. & 
Ell. 66. 

( 7o whom , ]). 819.) 

On a sale of tallow by auction the purchaser was, by the conditions of sale, 
to pay down a deposit, and the remainder of the purchase-money by a given 
day, and if desirous to pay before that day, to be allowed a discount, and, if 
required, to enter into an agreement and bond with one or more sureties for 
the performance of such conditions ; the defendant, as the purchaser, a few 
days after the sale gave a bill dated on the day of the sale at six months, 
and indorsed it to the auctioneer, who, being in difficulties, indorsed it to a 
third person, to whom lie was indebted on his own account, and it was duly 
paid ; held, not to be a valid payment under the agreement of purchase, the 
auctioneer not being authorised to receive payment by a bill. Sykes v. 
Giles , 6 M. & W. 045. 

Where an insurance broker or mercantile agent is employed to receive 
money for another in the general course of his business, and the known 
general usage is for the agent to keep a running account with the principal, 
and to credit him with sums received by credits in accounts with the 
debtors, with whom he also keeps running accounts, and an account is bond 
fide settled according to that known usage, the original debtor is discharged, 
and the agent becomes the debtor according to the intention and with the 
authority of the principal. Stewart v. Aberdein , 4 M. & W. 211. 

(Evidence of the Fact , p. 822.) 

On the issue of payment and a receipt in satisfaction, a receipt, signed by 
the London agent for the attorney, of the debt and costs indorsed on the 
writ of summons, is admissible, without calling the agent. Weary v. Alder - 
son, 2 M. & R. 127. 

In an action by a passenger against the captain for an insufficient supply 
of good and fresh provisions, an allegation of the passage money having 
been paid by the plaintiff was supported by showing that it was paid by the 
charterers, his employers. Young v. Fewson , 8 C. & P. 55. 

Where on an agreement of demise, the defendants were to pay all rates, 
&c., land-tax excepted ; held, that an extraordinary assessment by the com- 
missioners of sewers, for works producing a permanent betiefit to the land, 
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was within the agreement ; but the rate being made in proportions upon the 
owners and occupiers, and the tenant having for four years paid both, and in 
settling with the landlord's agent, who was ignorant of that agreement, 
deducted the former, and receipts were given for the balance ; held, in an 
action on the agreement to recover the amount so deducted as arrears of 
rent, that the facts supported a plea of x^yment. Waller v. Andrews, 3 M. 
& W. 302. 

A creditor is entitled to exercise his discretion whether he will treat a 
cheque as payment ; a fortiori , if it bo conditional, as when expressed to be 
for the balance of an account. Hough v. May, 0 N. & M. 535; and 4 Ad. 
& Ell. 954. 

In support of a replication of payment of interest, in answer to a plea of 
the statute, a witness stated that he had settled all kinds of accounts for the 
defendant; he admitted his hand writing to an account having the item of a 
payment by the defendant for interest ; and although he swore he did not 
recollect the fact, this was held to be evidence to go to a jury. Trentham 
v. 1) aver ill, 3 Bing. N. C. 397 ; and 4 Sc. 128. 

( Presumptive Evidence of, p. 823.) 

On separation, in 1797, the husband granted an annuity, determinable on 
payment of a sum to the wife ; the annuity was paid up to 1803, but discon- 
tinued ever since, and evidence was given of a bond having been executed 
by the husband about that time in a larger amount than the sum stipu- 
lated, but alleged to include it, to a party with whom the wife was then 
living in adultery; proof was also given of judgment having been entered 
up on the bond, and of another bond given for a lesser sum to the same 
party, which was shown to have been satisfied by payment ; under such 
circumstances, after the lapse of 30 years a Court of Equity will presume 
payment of a stipulated sum in satisfaction of the annuity, with the appro- 
bation of the wife, and for her use. Haworth v. Bostock , 4 Younge & C. 1 . 

Where a judgment was obtained in 1805, and duly docketed, and upon 
the sale of the defendant’s real estate in 1806, notice of the judgment remain- 
ing unsatisfied was given to the purchaser in 1800, after which for 28 years 
no steps were taken by the judgment-creditor for enforcing payment, al- 
though he might have resorted to a sufficient fund in equity ; held, that 
after such unexplained laches, a Court of Equity, acting upon the principles 
of limitation of suits at law, would adopt the same inference as to satisfac- 
tion, and the bill to enforce the charge was dismissed with costs. Grenfell 
v. Girdlestone , 2 Younge & C. 662. 

And it was held that the inference was not repelled by evidence of tlie 
debtor's insolvency during the lapse of time. An acknowledgment by the 
debtor to a third person will not take the case out of the statute. Ib . 

( Application of, 824.) 

One of two banknipts, W. M., being a jmrtner in another firm of M, 6f 
S ., gave a security to the petitioners for any moneys that might become due, 
either from the house of the bankrupts or from the firm of M. Sf S. ; held, 
that the proceeds of the security might be applied first in discharge of the 
debt due from the firm of M. Sf S. Ex parte Glyn $ Masterman, 1 Mont. 
I). & D. 25. 

Where upon one of two partners retiring, the other entered upon the 
same business with another, and it was agreed that, the continuing partner 
bringing into the business — 1. of good debts of the late firm to meet the 
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debts transferred to the new one, he should be entitled to two-thirds, and 
the new partner to one-third ; no settlement of accounts was made for 14 
years, and during the last five years an amount equal to the stipulated sum 
was paid in by the debtors to the old firm, although not so if subsequent 
advances to them by the new firm were deducted from the payments; held, 
that the agreement was performed, the monies so paid in, without appro- 
priation, being to be applied in discharge of the oldest debts ; (reversing 
the judgment below). Tralmin v. Copeland , 2 Cl. & Fi. 681 ; and 8 Bli. N. S, 
918. 

Where D., one of two partners, was also the private agent of a client of 
the firm, and upon the dissolution and a settlement, the latter assigned all the 
outstanding partnership debts to P ., the other; but the latter, both before 
and after the dissolution, continued to receive moneys and rents of tlie client, 
and there was no evidence of any direction by him to appropriate them 
either to the partnership or private debt ; in a suit by P. for the debt due 
to the firm, held that D.’s evidence was admissible to explain an ambiguous 
payment, and negative the appropriation ; the presumption of law, that in 
the absence of any direction at the time of payment, priority of obligation 
prevails, is not extended to cases where the parties claim diverso jure . 
Nottidgc v. Pritchard, 2 CL & Fi. 493, and 8 Bli. 493, affirming the judg- 
ment below, reversing that of the Master of the Rolls; see 1 Russ. & M. 
199. 

( Payment in Reduction of Damages.) 

Evidence of partial payments, are held admissible in assumpsit, in mitigation 
of damages, but not as an answer to the action, the issue raising two points 
for the jury, viz., as to which party to be found, and, secondly, the amount 
of damages sustained. Lcdiard v. Bouclder , 7 C. & P. 1. S. P. Shirley v. 
Jacobs, ib. 3. 

Where a payment had been made after action brought, but which was not 
pleaded, the Court, it not being denied, allowed the damages to be reduced ; 
and gamble , evidence may be given of such payment, though not specially 
pleaded. Richardson v. Robertson, 1 M. & W. 463. 

In assumpsit , the defendant having proved a payment, there being only 
the general issue pleaded, the Court refused a new trial, the objection not 
being taken at the time, and no affidavit of surprise. Wright v. Skinner , 

1 Tyr. & Gr. 277 ; and 4 Bowl. 741. 

(Payment, demand of.) 

Where money is ordered by rule of Court to be paid to a party or his 
.agent, the demand made by a person acting for the plaintiff must be by 
power of attorney. Brown v. Jenks, 4 Bowl. 681. 

(Payment into Court, plea of, p. 828.) 

To a count on a bill of exchange or promissory note, a defendant cannot pay 
a smaller sum into Court, and plead that he was never indebted to a larger 
amount, but should show a failure of consideration, or some other valid de- 
fence as to part, and then pay the residue into Court. Armfield v. Burgin, 
8 Bowl. 247. 

(Admission by, p. 829.) 

A plea of payment into Court on the general counts, merely admits a 
cause of action to that amount on one or more of the counts.' Archery . 
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English , 2 Scott, N. S. 156 ; 9 Dowl. 21. And see Dolby v. lies , 3 P. & D. 287 ; 
Armfield v. Burgin, 6 M. & W. 281 ; 8 Dowl. 247 ; Kingham v. Robins , 

7 Dowl. 352 ; 5 M. & W. 94. But sec Meager v. Smith , 4 B. & Ad. 673 ; 
Walker v. Fawson, 5 C. & P. 486. 

Where in assumpsit against two, for work and labour as an attorney for 
them as trustees, with the common indebitatus count, the defendants pleaded, 
except as to — Z., non assumpsit , and as to that sum payment into Court, 
as to which the plaintiff took the money out of Court ; held, that the latter 
plea, only admitting a liability to that amount on some contract, the plain- 
tiff was bound to go on and prove a contract by which the defendant was 
further liable beyond the money paid in : where money is paid in on a 
count on a special contract, it is an admission of such contract. Archer v. 
Walker , 9 Dowl. 21. 

A plea of payment into Court, by two defendants, pleaded to one or more 
indebitatus counts, admits only that the plaintiff lias a cause of action on one 
or more of the contracts declared on, to the amount of the sum paid in ; and 
does not admit the defendants’/om* liability to any greater amount, although 
the plaintiff gives evidence aliunde to fix one of the defendants with liability 
to a greater amount. Stapleton v. Nowell , 6M.&W.9; and 8 Dowl. 196. 

PEDIGREE. 

The probate of the will of a deceased ancestor is inadmissible as evidence 
of a declaration by the testator of matter of pedigree. Doe v. Ormerod , 1 
Mo. &IL4GG. 

A document ftmnd amongst an ancestor’s papers, in the custody of a 
stranger in blood, and not signed by the ancestor, nor by any of his family, 
is inadmissible evidence in a case of pedigree. Vaux Peerage , 5 Cl. & Fi. 
526. 

A funeral certificate from the MS. in the Heralds’ College, intituled 
“ Funeral Certificates of the Nobility,” is admissible as evidence of the 
statements therein. Jb. 

Where the ancestor had seven sons, and proof was given of the issue of 
the first and second having become extinct, and of reputation of the four 
next having died without issue, there being no contemporaneous account of 
them nor any claimant through them in the course of a long contest for the 
dignity, held that it was to be presumed that they died without issue. Ib. 

PEER. 

On a claim by coheirs to the dignity of a baron, created in the reign of 
Hen. 8th, and in abeyance from the reign of Car. 2d, they proved that their 
ancestor sat among the peers in Parliament in the 25th of Hen. 8th; that 
lie was duly summoned to and sat in the Parliament of the 28th of Hen. 8th ; 
and that he and his heirs male, who were also his heirs general, were sum- 
moned to and sat in several succeeding Parliaments, by the style and title 
of Lord Vaux. To account for the want of evidence of a writ of summons 
prior to the sitting in the 25th of Hen. 8th, they showed that there were no 
Lords’ Journals extant from the 7th to the 25th of Hen. 8tli ; that the en- 
rolments of writs during that period were very imperfect, and that, although 
the Patent Rolls were complete, no patent or charter of creation of a barony 
of Vaux, nor any record or trace of such patent, was discovered, after the 
most diligent searches in all the offices for records. Held that the barony 
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of Vaux was created by writ of summons and sitting in Parliament., and was 
therefore descendible to heirs general. Vaux Peerage, 5 Cl. & Pi. 526. 

In the same ease tlie following matters were resolved : 

The statements of chroniclers or contemporary historians are not admis- 
sible as evidence of the creation of a peerage. 

The admission of an inscription in a church-yard, by a former Committee 
of Privileges, does not'make a copy from their minutes necessarily admis- 
sible in another case. A paper writing, found among an ancestor’s papers 
in the custody of a stranger in blood, and not signed by the ancestor nor 
by any of his family, is not admissible to show the state of the family. 

A manuscript book, intitled “ Funeral Certificates of the Nobility,” pro- 
duced from the Heralds’ College, is admissible evidence of the state of the 
deceased’s family, and other statements contained in it. Ib. 6 Cl. &. Fi. 
App. Cas. 526. 

A monumental inscription, admitted in one case, is not as of course 
admissible in another. Ib. 541. 

Upon a claim to a Scotch peerage, where no patent of creation can he 
found, but it appears from the record of the Parliament that the ancestor, 
from whom the dignity is alleged to lmve descended, sat in Parliament., 
an original instrument, purporting to be under tlie great seal of Scotland, 
and produced from the repositories of tlie heir of entail of the family estates, 
will be received as evidence of the creation of such peer, with a limitation 
to him and liis heirs male therein stated. Huntley Peerage , 5 Cl. & Fi. 346. 

JB. claiming, of right, to be Lord Baron of Slane, in the peerage of Ire- 
land, as heir general of tlie last Lord Slanc, and alleging that tlie same was 
a barony in fee, showed by his statement and proofs, that from the first 
creation of a peerage in his ancestors to the year 1507, four such peers, 
dying at various periods without issue male, but leaving daughters or 
sisters, were severally succeeded in tlie dignity by tlie lieirs male, uncles, 
or cousins, who were in possession of tlie family estates. The claimant fur- 
ther showed, that a Lord Baron of Slane, whom he alleged to be the last 
peer of the family, and of whom he stated himself to be sole heir general, 
left a daughter, an only child, who long survived him, but did not claim 
the peerage ; and also two sisters, the elder of whom lie stated to have died 
without issue, and from the younger the claimant derived his descent as her 
sole heir. Held that the claimant, though he might be heir general, had 
failed to make out his claim to the dignity, as it appeared by his own state- 
ment to have gone uniformly to the heirs male in exclusion of the lieirs 
female, who had never made claim to it. Slane Peerage , 5 Cl. & Fi. 23. 

In the same case the following points were ruled : — 

In a claim of peerage, where there is no patent of creation or enrolment 
of such patent, and the contemporaneous Lords’ Journals are not in exist- 
ence, an old MS. book, purporting to be copied from the Journals by an 
officer whose duty it was to prepare lists of peers present and absent, will 
be received as evidence of a peer sitting in Parliament. 

A return to a royal commission, not signed nor sealed by the commis- 
sioners, is not admissible to prove any matter therein stated. 

A pedigree, made by a person with a view to a suit respecting property, 
is not receivable in a claim of peerage by his son, to prove his descent 5 nor 
is a case, stated for the opinion of counsel, produced from the family papers 
of a distant relation of the claimant. 
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Entries in a family missal are admitted as evidence of births, deaths, and 
marriages of members of the family, just like similar entries in a family Bible. 

To make a copy of a record admissible in evidence, it is not enough that 
it was held by a witness while another read the original to him ; there must 
be a change of hands, or the witness must himself read the copy with the 
original. Slane Peerage, 5 Cl. & Fi. App. Cas. 24. 

Where the claim to vote in the election of Irish representative peers is 
in doubt or claimed adversely, the House will require a jointed case, pedi- 
gree, and reference to proofs, to be given in. Where the right to the same 
dignity lias been before investigated in the Irish House of Lords, the 
minutes of proceedings, evidence, and depositions of witnesses (since dead) 
were held to be admissible as against all parties. Roscommon , Earl of. Case 
of, 6 Cl. & Fi. 97. 

{Sufficiency of description of, in an Indictment.) 

The proper mode of describing a peer in an indictment is by liis Christian 
name, and degree in the peerage; the describing him as “lord,” not “baron,” 
was held to be insufficient. R. v. Pitts, 8 C. & P. 771 ; Roscommon 1 s Peerage 
Case, 6 Cl. & F. 97. 

Peers against whom any indictment of felony found, are to plead, and upon 
conviction, to be liable to the same punishment as any other subject, by 
4 Viet. e. 22. 

A personal dignity (where there is no failure of issue or corruption of 
blood) held not to have been taken away by 28 H. 8, e. 3 (against the 
decision 12 Co. Rep.) The House of Peers is tlie only tribunal to deter- 
mine claims to dignities ; and where a question of law arises, the course 
is by petition to the Crown claiming the dignity, in order that it may be 
referred by the Crown to the House, with the report of the Crown law-officers 
annexed, when tlie House adjudicate on tlie right, and report to the Crown. 
Waterford, Earl of, Case, G Cl. & Fi. 134. 

An adjudication in that form by the Irish House of Peers is as binding 
on that of the United Kingdom, as one by tlie latter on the claims to the 
British peerage; but a resolution of the House affirming the report of its 
Committee, is not equivalent to an adjudication upon a reference from the 
Crown, Lord Waterford s Case, 6 Cl. &. Fi. 134. 

PENAL ACTION. 

As to proof of the commencement of the action, see Time. 

Where the penalty results from want of qualification, the plaintiff is not 
bound to prove the negative. Apotli . Co. v. Bentley, It. & M. 159. 

Where, in a penal action, counsel are regularly retained, the plaintiff 
cann,ot himself interpose and claim to be nonsuited. Marks v. Benjamin, 
2 Mo. & R. 225. 

{Hawker, sale by, $’c. ) 

A party who lives and manufactures goods at B., and sends them to S. at 
an inn there, and employs an auctioneer to sell them, is liable to an infor- 
mation under the statute 50 Geo. 3, c. 4, s. 7, charging him as a trading 
person going from town to town, &c. The Act clearly contemplates other 
persons than hawkers, &c. selling at other towns and houses than that of 
the dealer's residence. Attorney-general v. Tongue , 12 Pri. 51 ; and see 
Attorney-general v. Woolhouse , lb. 65, and 1 Y. & J. 463; and J Dean v. 
Scholes, 12 Price, 58. 
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Where the defendant, a servant, was employed in going round the neigh* 
bouHiood every fortnight in obtaining orders for tea, and at a subsequent 
round delivered the parcels as ordered, neither he nor his master having a 
hawker’s licence ; held, that it was not carrying u to sell or expose to sale ” 
without a licence, for which he was liable to penalties within 50 Geo. 3, 
c. 41. R. v. Ivic Knight, 10 B. & C. 734. 

The exception in seow 23 of 50 Geo. 3, c. 41, of the real “ worker or makers 
of the goods sold,” is not to be confined to parties actually engaged in the 
manual labour of the manufacture, but a frnrty really a partner is within 
the protection ; and a sale by an auctioneer in his presence as of the goods 
of the firm, held to be a sale by the principal. JR. v. Faraday Wood, 1 B. 
& Ad. 275. 

( Fraudulent Removal, Sfc. — General Issue.) 

In a penal action to recover the double value of goods removed to avoid 
a distress ; the plea of the general issue {nil debet) puts all the facts in issue, 
as the new rules do not apply to penal actions ; held, also, that the 21 
Jac. 1, c. 4, s. 4, is applicable to subsequent statutes. Jones v. Williams, 
4 M. & W. 375,* and 7 Bowl. 207. 

( Harbouring Goods.) 

On an information upon 6 Geo. 4, c. 108, s. 45, for harbouring goods liable 
to the payment of duties, held that it was not supported by proof of receiv- 
ing goods which, by reason of the quantities in which they were packed 
and imported, were expressly prohibited. Attorney-general v. Key , 1 Cr. 
& J. 159,- and S. C. Attorney-general v. Bell, 1 Tyrw. 62. 

{Master of Skip.) 

The 6 Geo. 4, c. 125, s. 66, imposes a penalty on a pilot acting in that 
capacity without first producing his licence; held that the master of a ship 
was not subject to the penalty under s. 58, for refusing to employ him, the 
licence not having been produced by the pilot, ulthough not demanded. 
Hammond v. Blake, 10 B. & C. 424. 

{Officer.) 

Where the only evidence of the voter being an excise officer was that he 
kept an inn, over the door of which were the words u Excise-office,” and 
some loose parol evidence of a commission having been jnroduced before 
the revising barrister, who rejected the claim, and that the defendant had 
formerly made entries, but it was also proved that he had been expressly 
directed by the superior officer not*to make any more entries after a certain 
day ; held insufficient to sustain the action for penalties under 4 &5 Will. 4, 
c. 51 : and queer, if the keeper of an excise office is neeessarily an excise 
officer within the Act. Gooday v. Clark, 2 Cr. M. & R. 277. 

Where the corporation (Gravesend Pier Act) were empowered to appoint 
clerks, a treasurer, &c., but prohibited from appointing the clerk to be 
treasurer, and imposed a penalty on any clerk or his partner, or his clerk, 
who should officiate for the treasurer, and the corporation had appointed 
the clerk to be assistant treasurer, with a salary, and he had discharged 
some of the duties* of the treasurer ; held, that it was for the jury to say 
whether he acted bond fide in the belief of his being appointed an inde- 
pendent officer, or only colourably, and that in the latter case only he 
would be liable to the penalty. Hawkings v. Newman, 4 Mees. & W. 613, 
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( Overseer , p. 860.) 

In debt for a penalty, under 6 & 6 Will. 4, c. 76, ss; 16, 48, it was held that 
the neglect by an overseer to sign the burgh list rendered him liable, and that 
the word “ wilful ” was not to be imported. in sec. 48; it is the duty of all 
the overseers to sign the parish list, and if one omits to sign that portion of 
the list which it is his duty to do, and which is necessary to make the list 
complete, he is liable, and the fact that the other overseers have signed 
particular portions of the list will not excuse him. King v. Burrell , 4 P. & 
D. 207. 

( Pilot — Agent.) 

Where the master of a coasting-vessel hired a steam-tug bond fide for the 
purpose of towing her up the river, held, that although the employing such 
power necessarily confides the selection of the course and management of 
the ship, yet the object being solely the employment of the moving power, 
the party so employed is not within the meaning of the 6 Geo. 4, c. 126, 
s. 70, as a pilot, and that he could not be deemed to have the charge or 
conduct of the vessel, and that no penalty was incurred under s. 70 ; held 
also, that such penalty might be sued for by a common informer; the 
consent of the Trinity House or warden respectively being necessary only 
in case of the pilots licensed by them, and not with reference to pilots 
not within the jurisdiction of either. Beilbyy. Scott , 7 M. & W. 93. 

(Plugs.) 

The 6 Geo. 4, c. 83, repealing all former Acts relating to rogues and 
vagabonds, and containing no enactment against stage-playing without 
licence, held not to affect the 10 Geo. 2, c. 28 ; held also, that proof of the 
defendant being the acting manager, paying and dismissing the performers, 
was sufficient evidence of his causing the performance to render him liable 
to the penalties, whether he acted as the agent of others or not. Parsons 
v. Chapman, 6 C. & P. 33. 

(Post-office.) 

Letters having arrived at a post-office, addressed to a party who had be- 
come bankrupt, the assignee (in that character) demanded them of the post- 
master, and lie believing bond fide that the assignee was entitled to have 
them for the purpose of the commission, delivered them up, this having 
been the practice of the office under similar circumstances for more than 30 
years ; held that the postmaster was not liable under the Act 9 Anne, c. 10, 
s. 40, for wittingly , willingly , and hnowinghj detaining letters, and causing 
them to be detained and opened. Meirrelles v. Banning , 2 B. & Ad. 909. 

Where a trustee under a Turnpike Act accepted the office of treasurer, 
but allowed the clerk to receive the rent of the tolls, &e., and never himself 
exercised any control or made any profit of the money ; held, in an action 
for penalties upon 3 Geo. 4, c. 126, s. 65, that the question for the jury was, 
not whether the defendant made any profit, but whether the average balance 
in the hands of the clerk was such that a man might reasonably be expected 
to make a profit. Delane v. Hillcoat , 9 B. & C. 310. 

(Prohibited Goods.) * 

Where a vessel, having discharged prohibited goods beyond the pre- 
scribed limits, afterwards, and during the same voyage, enters within them, 
to assist in the landing or to receive back the crew, held liable to for- 
vol. m. 6 E 
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feiture within 3 & 4 Will. 4, c. 53, s. 2. Attorney-general v. Solders, 2 Or. 
M. & B. 286. 

In an action for penalties under 25 Geo. 2, c. 36, e. 2, for keeping a house 
for public dancing, music and other entertainments, without a licence ; held 
that it must be kept with the knowledge of the plaintiff, and for the pur- 
pose, and habitually so, and to which all persons may have access, whether 
by payment or gratuitously ; but that where the defendant let a room of 
his house (a public-house) to a dancing-master, who sold tickets, and took 
money at the door, and music, dancing, and masquerades were occasion- 
ally held there, but there was no evidence of the defendant’s knowledge 
of the practice of taking money, there was evidence to go to a jury as to the 
letting a house by the defendant for flic purposes mentioned in the statute. 
Marks v. Benjamin, 5M.& W. 505. 

(Slaves, p. 850.) 

Under the 5 Geo. 4, c. 112, s. 7, to render parties liable to the penal- 
ties for having or receiving on hoard money or goods to be employed in 
the objects of the slave trade, it must be proved that they had a guilty 
knowledge of such purpose and object of the vessel, and the onus lies on 
the Crown of establishing such knowledge; and a conviction of felony under 
the Act is no bar to an appeal against the sentence of the Vice-Admiralty 
Court for penalties. R. v. Sherwill , 2 Moore, 1 ; S. P. Barton v. Sheriff ] 
lb. 19. 

The offence being joint, and not several, only one penalty, under s. 7, 
can be sued for against the owner and master; held also, that the owner 
of a foreign vessel, and being a foreign subject residing without the juris- 
diction, was liable to the forfeitures and penalties of the Act if the vessel 
came within a British port. J)el Campo and others v. Rex, 2 Moore, 15. 

The new Tules of pleading do not apply to any penal action within the 
stat. 21 Jac. 1, e. 4, s. 4, and nil delict, is still a good plea to such an action. 
Earl Spencer v. Swannell , 3 M. & W. 154. See Faulkner v. Chevell , 5 Ad. & 
Ell. 213. 

PERJURY, p. 854. 

A . was indicted for perjury, alleged to have been committed on the trial 
of B. for perjury. The indictment against A. averred that the evidence 
he gave on the trial of B. was material, and that B. was convicted. It 
appeared that B. was convicted and sentenced, but that the judgment against 
B . was afterwards reversed on writ of error: the reversal of the judgment 
against B. is no ground of defence for A., as showing that his evidence 
could not have been material, and does not negative the allegation that B . 
had been convicted. JR. v. Meek , 9 C. & P. 513. 

On a charge of perjury, alleged to have been committed before commis- 
sioners to examiue witnesses in a Chancery suit, the indictment stated that 
the four commissioners were commanded to examine the witnesses. Their 
commission was put in, and by it the commissioners, or any three or two of 
them , were commanded to examine the witnesses ; held to be a fatal vari- 
ance, and the Judge would not allow it to be amended under the stat. 

9 Geo. # 4 c. 16. R. v. Hewins, 9 C. & P. 786. 

One witness in perjury not sufficient, unless supported by circumstan- 
tial evidence of the strongest kind. Champney's Case, 2 Lew. Cr. Cases, 258. 

Where one of several defendants in an action which had been tried, was 
offered as a witness on an indictment for perjury preferred against a witness 



POLICY. 1523 

in the action, it was held that lie was not rendered incompetent merely on the 
ground of the debt and costs not having been paid, and that a bill in equity 
had been filed ; but that if the witness expected that the party would be 
called on a similar action coming on for trial, it would be such an imme- 
diate interest as would disqualify. R . v. Hulme , 7 C. & P. 8; questioning 
R. v. Balby , Peake N. P. C. 12 ; ind R . v. Eden, 1 Esp. N. P. C. 97. the 
witness, however, was not examined. 

PERSONAL ESTATE. 

Shares in the Chelsea Waterworks Company are personal estate; and 
so wherever real property is held for the purposes of a trading company, 
although a corporation, and the shares assignable, and the proprietors not 
answerable for the acts of one another as to acts relating to the concern. 
Bligh v. Brent , 2 Younge, 208. 

A real estate held for partnership purposes, is held to be in the nature of 
personal estate. Moms v. Kearsley , 2 Younge, 141. 

The personal property of a bankrupt, wherever situated, is considered as 
accompanyinghis person. Sill v. Worswick, 1 H. B. 065. 

PEW, p. 801. 

A possessory title to a pew is sufficient against a mere intruder ; the 
Court will decide upon the admissibility of a plea according only to the 
facts stated therein. Spry v. Flood , 2 Curt. 356. 

The churchwardens have a. discretionary power to appropriate the pews 
in a church amongst the parishioners, and may remove persons intruding 
oil seats already appropriated. Reynolds v. Monkton , 2 Mo. & R. 384. 


POLICY. 

( Right, to begin, p. 867.) 

Declaration of a policy of insurance alleged that the same was effected 
in pursuance of a declaration by the plaintiff, averring, amongst other things, 
that the party whose life was insured was not. accustomed to any habits pre- 
judicial to health, and was in a sound state of health, and the policy was to 
be void in case of misrepresentation ; pleas, first, that the party was accus- 
tomed to habits prejudicial to health, to wit, of drunkenness ; second, that 
the party was in a bad and unsound state of health; replication de injuria ; 
held that the defendant was entitled to begin. Pole v. Royers, 2 M. & R. 
287. 

Where the affirmative of any one material issue is on the plaintiff, and he 
undertakes to give evidence upon it, he is entitled to begin. Rawlins v, 
Besborough, 2 Mo. & R. 328. 

i 

( Construction of Terms, p. 867.) 

It is for the Court to put a construction on what are u perils of the seas,” 
which are terms of general import. Where casks of oil, which had not been 
shifted or damaged, had leaked, a witness may be asked to what he attri- 
butes it, but not whether, in such case, it is in practice considered as leakage, 
or loss by perils of the seas. Quaere , whether counsel can refer to the autho- 
rity of books on insurance, written by mercantile men ? Crofts v. Marshall, 
7 C. & P.597. 

The term “ cargo” being of mercantile construction, that given by 
dictionaries is of no guthority. Houghton v. Gildart , 7 C. & P 701* 

5 E 2 
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( Insurable Interest , p. 867.) h 

A mere moral certainty that a bounty will be paid to a vessel employed 
in the whale fishery is not an insurable interest. Devaux v. Steele, 8 Scott, 
637. 

(Description of the Interest.) 

A policy was effected on freight from C. coast to B., and the ship put in for 
repair at a port on the C. coast, at seven miles from which the plaintiff pro- 
cured a cargo ready to be loaded, but the ship was lost by accident in going 
out of dock ; the risk attached, and the plaintiffs interest was properly de- 
scribed as freight ,* and the policy covering perils of the seas, and all other 
perils, losses and misfortunes, the loss was within the terms of the policy. 
Devaux v. Jan son , 5 Bing. N. C. 519. 

( Deviation , p. 873.) 

Upon a policy at and from n port of lading, held that a proceeding from 
the port of C. to B. within the same bay, but having different poTt. offices, 
although subject to the jurisdiction of the same custom-house, was a devia- 
tion avoiding the policy. Brown v. Tayleur, 5 Nev. & M. 472. 

( Damages , p. 880.) 

In an action on a time-policy for a year, and loss by perils of the seas, 
upon the question whether the defendant was entitled to deduct one-third 
new for old, upon the ground of the ship at the time being on her first voyage ; 
held that the rule had grown up to avoid controversy, but that the voyage 
was not to be determined by the policy ; and semb ., it would be better to have 
a time specified in the policy, depending on the age of the ship. Pirie v. 
Steele, 8 C. & P.200. 

It appeared that the ship, newly built, was chartered from England to 
New South Wales, where the freight was payable, and, as was the custom, 
not being able to get a homeward cargo there, she proceeded to Madras, 
and was lost on the homeward voyage ; held that it was to be deemed a 
new ship on her first voyage, and that the rule, allowing a deduction of one- 
third, as new for old, did not apply. S. C. 2 Mo. & R. 49. 

( Defence , p, 885.) 

Since the 3 & 4 Will. 4, c. 42, Reg. IliJ. 4 Will. 4, want of interest must 
be specially pleaded. Mills v. Campbell , 2 Younge & C. 397. 

Action for loss by perils, &o., plea that the ship was unseaworthy at the 
commencement of the voyage, it was proved that there had been consider- 
able repairs done, and the jury found that the ship was seaworthy, but was 
abandoned by the crew too soon after a leak sprung, which the learned 
Judge said was a verdict for the plaintiff, to which no objection was made, 
a verdict passed for the full value of the goods, and the Court refused a 
new trial ; semb. the intention of the new rules of pleading was, and the 
rule has been that proof of unseaworthiness lies on the party pleading it ; 
held also, that the proof of deviation lies on the insurer ; and that a policy 
“ on goods valued at — V 9 was a valued policy. Franco v. Nalusck , 1 T. & G. 
401. 

(Fraud, Misrepresentation , SfC., p. 885.) 

A false representation in answer to parol questions, held to vitiate a 
policy, although only voidable by the articles of the office incase of false 
answers to written inquiries. Wainwright v. Bland. 3 Cr. M. & R. 32 ; and 
IT. &G.417. | 
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Where, by the rules of an insurance association the insurances were 
to commence from the time of acceptance, and continue in force for 12 
months; held, that a policy executed within that period, although the 
ship was known to be lost by all parties at the time, was binding, and thut 
an authority to execute policies in conformity with the rules applied to such 
a policy. Mead v. Davison , 4 Nev. & M. 701 ; and 3 Ad. & Ell. 303. 

In an action on a policy of insurance, effected by the husband on the life 
of liis wife, it appeared that she had been sent to the office to be examined, 
and had given general answers to the printed questions, and the jury found 
that the husband had no personal knowledge ; it was held, that the 
allegations in the plea, as to the husband’s knowledge of certain facts 
material to be disclosed, could not be considered as allegations that he had 
knowledge through the wife as his agent ; but it appearing that before her 
marriage she had been long attended by a medical person, who ceased to 
be so upon her marriage, and subsequently the husband’s usual family 
attendant had prescribed for her, once or twice, on slight indispositions, 
and she, to the inquiry, who was her usual medical attendant, had given 
the name of the latter ; held, that it ought to have been left to the jury to 
say if he could be considered her medical attendant at all ; and that, if in 
answering the question, she was aware that he could not be tlie proper 
person to give the account the office were desirous of obtaining, the answer 
must have been intended to deceive, and a new trial was granted. Hack- 
man v. Fcrnic , 3 M. & W. 517. 

A party whose life is insured is not the general agent for the assured, and 
therefore the policy is not void by reason that such party failed to commu- 
nicate a material fact as to which he was not interrogated by the insurers, 
unless he was aware of the materiality of the fact, and studiously con- 
cealed it. 

It is a question of fact for the jury, whether a fact not communicated was, 
under tlie circumstances, one which the assured ought to have communi- 
cated. Rawlins v. Dcsborough , 2 Mo. & R. 328. 

(Warranty , p. 889.) 

Where the policy contained a warranty that the mills insured should be 
worked by day only, upon a plea in an action, that the mill was worked 
by night and not by day only ; held that it was to be confined to the usual 
manufacture carried on therein, and that it was no breach of the warranty 
that a steam-engine in the mill had gn one occasion been used at night to 
turn machinery in an adjacent building ; held, also, that a plea that a 
certain steam-engine and shafts, “ these being respectively parts of the said 
mills,” were worked at night, was bad. Mayallv . Milford , 1 N. & P. 732. 

So in an insurance policy of a cotton-mill with a steam-engine, described 
as u worked by day only,” the description was held to apply only to the 
working of the mill, and that a plea, alleging that after the making of the 
insurance the steam-engine was worked by night and not by day only, 
whereby a greater risk was incurred, was bad. Whitehead v. Price, 2 Cr. 
M. & It. 447. 

A warranty that the assured has not been subject, amongst other things, 
to Jits, means that he was not naturally so subject, and that having had tits 
once or more in consequence of an accident did not vacate the policy. Chat- 
tock v. Shaw, 1 Mo. & R. 498. 
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In an action upon an insurance policy against fire, upon a dwelling-house 
and a kiln attached to a granary for drying corn, it appeared that, a cargo 
of bark having been sunk near the premises, the plaintiff had permitted it 
to be dried gratia at his kiln, in the course of which the fire occurred; held, 
that such single act did not amount to an alteration in the business, of 
which, by one of the conditions, notice was to be given, or a misdescription 
in the policy of the trade carried on, although the jury found that corn- 
drying and bark-drying are different trades, and that the latter was more 
dangerous than the former; that there was nothing in the policy amounting 
to an express warranty that nothing but corn should ever be dried in the 
kiln; and lastly, that, in the absence of all fraud, there is no distinction 
between the fire having been occasioned by the negligence of servants or 
strangers, or of the assured himself. Shaw v. Robberds , 1 Nev. & P. 279. 
And see Dobson v. Sotheby , 1 Mo. & M. 90. 

( Change of Interest.) 

A change in the interest after the policy effected, still less after the loss 
has happened, is no answer by the underwriters to a claim for such loss. 
Sparkes v. Marshall , 2 Bing. N. S. 761. 

( Non-payment, of Premiums, p. 893.) 

Upon a policy of assurance on the life of A ., the premium became due on 
the 15th of March, but was not paid until the 12th of April, when the 
country agent of the insurance company, through whom the insurance had 
been effected, gave a receipt for the amount of the premium. The instruc- 
tions given by the company to the agent were, that the premium on every 
life policy must be received within fifteen days from the time of its becoming 
«lue ; if not paid within that time, he was to give immediate notice to the 
office of that fact, and in the event of his omitting to do so, that his 
account was to be debited for the amount, after the fifteen days had expired. 
No notice was given to the company of the non-payment of the premium 
within the fifteen days; it was therefore entered in their books as paid on 
the 15th of March, and the agent was debited for the amount: held, first, 
that the mere debiting the agent with the premium could not be considered 
as a payment to the company by the assured ; secondly, that as the agent 
had no authority to contract for the company, the fact of his receiving the 
money after the expiration of the fifteen days, and the entry in the com- 
pany’s books debiting him with the ‘amount., were no evidence of a new 
agreement between the company and the insured. Acey v. Femie , 7 M. 
& W. 151. 

{ Implied collateral Contract, p. 893.) 

Where, upon a capture by a foreign government for breach of blockade 
and offer of abandonment refused, an arrangement was entered into, that 
upon payment by the underwriters of a per-centage on the sum insured 
the policy should be cancelled, which was done, and some years after, upon 
a convention made between this and tlie foreign government, the goods 
were onleTed by the latter to be restored, and compensation made, a claim 
was made by the underwriters for the whole or part of the compensation ; 
held, that having originally refused the offer of abandonment, the payment 
made by them was to be deemed a compromise of their liability on the policy, 
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and tliat they were not entitled to receive any part of such compensation. 
Brooks v. M l Donnell, 1 Younge, 500. 

One of several partners, after the dissolution, effected a policy of insurance 
on goods upon premises of the plaintiff, and received the amount of loss; held, 
that it not having been effected by any authority or in pursuance of any 
duty towards the partnership, the receipt of the money by him could not 
render the former partners liable on any implied contract to indemnify the 
landlord, or as for money received to his use. Armitage v. Winierbottom, 

1 M. & G. 130 ; and 1 Sc. N. S. 23. 

POLYGAMY, p. 803. 

The prisoner ofter contracting a marriage in England was married to a 
Roman-catholic in Ireland by a Roman-catholic priest there, declaring 
himself to be a Itoinan-catholie ; part of the ceremony was in English, part 
in Latin, after which the priest having respectively asked if each would take 
the other as man and wife, and on their answering in the affirmative, pro- 
nounced them married ; it was held to be sufficient proof of the second 
marriage, and that the prisoner could not set up in defence that lie was a 
protestant. R. v. Orgill , 9 C. & P. 80. And sec R. v. Hanley , and Swift v. 
Swift , there cited. 

A reputed first wife is not competent as a witness for her supposed hus- 
band. See Peafs Case , 2 Lew. C. C. 111. 

To bring a party within the proviso of 9 Geo. 4, # c. 31, s. 22, it must be 
shown to the satisfaction of the jury, not that the party must have known 
at the time of contracting the second marriage that the first wife had been 
alive during the seven years, but that he must have been ignorant during 
the whole of the period that she was so. It, v. Cullen , 9 C. & P. 081. 

POSSESSION, p. 896. 

A testatrix, seised of customary lands, made a dormant surrender to 
the use of her will, and devised them to her son, but without words of 
inheritance, and the dormant surrenderee, considering that the son took a 
fee under the will, afterwards surrendered to the use of the sou, his heirs, 
&c., who surrendered them to a purchaser who had notice of the will ; 
the son died 40 years before the filing of the bill by the equitable heir ; 
held, that after so long an adverse possession he wus barred, and the bill was 
dismissed with costs. Collard v. Hare, 2 Russ. & M. 075. 

Possession is prima facie evidence of a seisin in fee, until it be shown that 
the party has a less estate. Doe v. Perfold, 8 C. & P. 530. 

POWER. 

A lease made under a power, is referable to the deed creating the power, 
and has the same effect us if made under the instrument itself. Rogers ▼. 
Humphreys , 5 N. & M. 511. 

Under a power to demise premises, or any part, a demise of part, with 
liberty of sporting over the whole, is not a good execution : a plea justifying 
under a leave from a tenant for life is bad, if it does not aver his continuing 
life. DayreU v. Hoare , 4 P. & D. 114; S. P. Fryer v. Coomhes , lb. n. ; 
and 11 Ad. & Ell. 407. And see Thursby v. Plant , 1 Wm, Saund. 235, 
n. (8). 
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PRESCRIPTION. 

( Reputation — Public Right, p. 907.) 

Reputation being admissible evidence to establish a public right, is 
equally admissible to show that they have not that right; upon a question, 
therefore, whether land on a river was a public landing-place or not, repu- 
tation that it was the private landing-place of the defendant and his pre- 
decessor held admissible. DHnkwater v. Porter , 7 C. & P. 181. 

Stat. 2 Sf 3 Will. 4, c. 71, p. 919. 

Under the stat. 2 Sc 3 Will. 4, c. 71, sects. 3 & 4, a party is prescrip- 
tively entitled to the access and use of light, if his enjoyment commenced 
20 years next before the bringing of an action in which the right is contested, 
provided such enjoyment has not at any time been interrupted, and the 
interruption acquiesced in for a whole year. 

The clause sect. 4, requiring that the interruption to bar a prescriptive 
title shall have been acquiesced in for more than a year, is not limited to 
obstructions preceded and followed by portions of the 20 years, but applies 
to an obstruction ending with that period ; therefore a prescriptive title to 
the access and use of light may be gained by an enjoyment for 19 years 
and 330 days, followed by an obstruction (not acquiesced in) for 35 days. 
Flight v. Thomas , 1 1 A. & E. 688. 

Flight had raised a wall by which the light was partially excluded from 
the window of Thomas (the plaintiff below,) after an uninterrupted enjoy- 
ment of the light for 19 years and 330 days. Thomas had notice of the 
erection, and had brought his action within one year after the raising of the 
wall complained of. These acts were in substance disclosed in one of tlio 
defendant’s pleas, and proved at the trial, when the learned Judge (Baron 
Parke) held that the plaintiff Thomas was entitled to recover. A bill of 
exceptions was tendered, and in the Court of Exchequer Chamber, and 
afterwards in the House of Lords, the ruling of the learned Judge was 
affirmed. 

Plea, in trespass for taking cattle, damage feasant , first, prescribing for a 
right of pasture, under 2 & 3 Will. 4. c. 71, alleging enjoyment for 30 years 
next before, &c., and 2dly, a right of turning on cattle for 20 years; and it 
appeared, that although acts of depasturing were shown more than 30 years 
ago, that 28 j'ears before the action commenced, a rail had been erected to 
interrupt the enjoyment, and which had been removed during that period ; 
held, that the first plea was not proved, and that it did not lie on the de- 
fendant to prove that the erection of the rail was adverse to the plaintiff’s 
right ; 2dly, that the second plea was demurrable, for not showing the 
purpose for which the cattle were turned on, and the sole object of the evi- 
dence being to prove the right of pasture, which was a profit h prendre, and 
not a mere easement, the right claimed was neither definite nor supported 
by the evidence ; and since the Act, the proof must be of actual enjoyment 
during the prescribed period, and no presumption is admissible. Bailey v. 
Appleyard, 3 Nev. & P. 257. 

A plea, in trespass for chasing, and taking, and detaining sheep, prescribing 
for defendant and other occupiers of a messuage, &c., for 30 years before, &c., 
in a right of common of pasture in the place in which, &c., and justifying 
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the taking as distress damage feasant ; was held to be bad on demurrer, as 
being framed on the 2 & 3 Will. 4, c. 71, it did. not allege' the user to have 
been for that time before the commencement of the action ; but held, that 
such a plea need not allege the user to have been u without interruption.” 
Richards v. Fry , 3 Nev. & P. 07. 

The grant to a person, his heirs and assigns, of <c free liberty, with ser- 
vants or otherwise, to come into and upon lands, and there to hawk, hunt, 
fish, and fowl,” is a grant of a license of profit, and not of a mere personal 
license of pleasure ; and therefore it authorizes the grantee, his heirs and 
assigns, to hawk, hunt, &c., by his servants in his absence. 

Such a liberty is, therefore a profit? a prendre within the Prescription Act, 
2 & 3 Will. 4, c. 71, s. 2. Wickham v. Hawker , 7 M. & W. 63. 

A plea of 40 or 20 years’ user, under ss. 2 & 4, is not supported by proof 
of user from a period of 50 years before the commencement of the action 
down to within four years of it ; and if the evidence go no farther, there is 
no case for the jury. Parka • v. Mitchell, 11 Ad. & Ell. 788. 

Facts showing that the user was not such as would before the statute 
have been sufficient to prove a claim by non-existing grant, must be replied 
specially, and cannot be given in evidence under a traverse of a right of 
way alleged in a plea. Kinlock v. Nevile , 0 M. & W. 795. 

PRESUMPTIONS, p. 927. 

Proof (before a Committee of Privileges in the House of Lords) that the 
claimant’s ancestor sat in Parliament, and that no patent or charter of 
creation can be discovered, affords a presumption of creation by writ of 
summons. Braye Peerage , 6 C. & F. 657. 

In a suit to enforce payment of certain sums in lieu of tithes, it being 
proved that the occupiers of certain houses, whether ancient or built on 
ancient sites, had for above one hundred years paid them, but that such 
sums had never been paid for houses built on new sites within the parish ; 
such payments varying, and in no proportion to the value of the houses 
inter se: held, that the Court were warranted in inferring that such pay- 
ments had been immemorial, and that a legal origin might be assigned, 
and that they might be enforced. Beresford v. Newton , 1 C. M. & R. 
901. 

Where by the custom a surrender by a feme covert could only be made 
with the consent of the husband, expressed in the surrender and admission, 
and if made by attorney, that it should be mentioned in the surrender as 
so made by the attorney duly authorized ; held, that in the absence of his 
consent so expressed, the Court would not presume his consent against a 
person not claiming under the surrender, even where the husband had no 
personal interest in the premises. Doe d. Shelton v. Shelton, 4 Nev. & M. 
357 ; and 3 Ad. & Ell. 265. 

( Omnia rite esse acta , p. 935.) 

Where the plaintiff being sheriff, a writ of ca. sa. at his suit, was directed 
to, and indorsed by, one of the coroners, and lodged as a detainer ; held, 
that it need not appear on the writ that the sheriff was a party, nor (since 
the rule H. 2 Will. 4), that the proceedings 'should be entered on the roll in 
order to charge the defendant in execution ; nor was it necessary that the 
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coroner should make out a warrant to the gaoler 5 the Court would presume 
that the writ reached the coroner, and was duly lodged by him. Bastard 
r. Trutch, 3 Ad. & Ell. 461 ; and 6 Nev. & M. 109 j S. C. 4 Dowl. 6. 

Wkere*tt suit for non-payment of church-rates, instituted in the Ecclesi- 
astical Court, had been appealed against, and referred to the Judicial 
Committee, no erroneous proceeding being shown there, the Court of King's 
Bench would not assume that the Ecclesiastical Court had acted incorrectly, 
and refused amotion for a prohibition, mi the ground that the rate was bad. 
Chesterton v. Farlar, 7 Ad. & Ell. 713. And see St. Pancras Auditors , ex 
parte , 6 Dowl. 634. 

See further Attorney-general v. Mayor , Sec. of Norwich y 2M.&C. 400. 

( Natural Presumption , p. 937.) 

Where a husband and wife perished in the same wreck, the Court held 
that it could not presume that he survived, but that there must be some 
evidence that he did so to entitle his representative to take administration 
to property vested in the wife. Sattertkioaite v. Powell , 1 Curt. 705. 

Less evidence is ordinarily sufficient where the adversary occasions a 
defect in proof, Retemeyer v. Obcrmuller , 2 Moore, 93. 

PRIVILEGE. 

( Copyright , p. 939.) 

The question of piracy does not necessarily depend upon the quantity of 
the matter extracted ; and if there be any doubt as to the exclusive legal 
title of the party claiming the interference of the Court, it will not exercise 
its jurisdiction until the title be first established at law. Bramwell v. Hal- 
comb , 3 Myl. & Cr. 737. 

( Patent , p. 939.) 

In an action for infringing a patent, and plea alleging the user of the 
invention by other persons ; held, that under 5 & 6 Will. 4, c. 83, s. 5, a 
Judge has jurisdiction to order a further notice of objections, but not to 
order the names and addresses of all those alleged so to have used it. Bul- 
nois v. Mackenzie , 4 Bing. N. C. 127 ; and 0 Dowl. 215. 

See further as to the sufficiency of the specification, Dc Rosne v. Paine , 
2 Cr. M. & R. 470 ; and 5 Tyrw. 393. 

A patent for an improvement cannot be sustained as for an original 
invention. Minter v. Mower , 1 Nev. & P. 595. 

To an action for the infringement of a patent for certain improvements in 
a cabriolet, three pleas were pleaded : 1st, the general issue ; 2d, that the 
alleged improvements were not new ; and, 3d, that the plaintiffs were not 
the true and first inventors of the improvements ; held, that on this state 
of the pleadings it could not be contended that the patent was illegal as 
being a monopoly. GiUett v. Wilby , 9 C. & P. 334. 

Held, also, that though all the improvements claimed must be shown to 
be new, yet it need not be shown that the defendant's cabriolet was an 
imitation of the whole of them, but an imitation of one was sufficient to 
maintain the action. Ibid . 

Held, also, that the validity of the patent might be considered as having 
come in question under the second plea, so as to entitle the plaintiff to a 
certificate, to that effect under the third section of the statute 5 & 6 Will. 4, 
c. 83. Ibid . 



QUAKE IMPEDIT. 1531 

Where the plaintiff afterwards the assignee of a patent for an improve- 
ment, had one of the machines made at his own manufactory, and at his own 
expense, but under the direction of the patentee, and under an injunction 
of secresy, which was taken abroad, and used in a concern of which the 
plaintiff was a proprietor and principal manager ; held not to be such a 
publication as to avoid the patent for the invention. If a patent be for 
several improvements, and the jury find one not to be so, the patent is void 
altogether. Morgan v. Seaward , 2 M.& W. 544. 

The patentee of a patent, originally void, entered a disclaimer and memo- 
randum of alteration of part of the specification, under 5 & 6 Will. 4, c. 83 ; 
held, that the Act was not retrospective, so as to enable him to maintain an 
action for the infringement, previous to the time of such amendment. Perry 
v. Skinner , 2 M. & W. 471. 

In an action on a contract between the plaintiff and three defendants, 
stating that the plaintiff and each of the defendants were severally inte- 
rested in patents, and that it had been agreed that they should mutually 
enjoy the benefit in certain proportions, and pay the plaintiff a certain 
annuity ; it appearing that the plaintiff was only interested in his own 
patent with others not joined, held, on demurrer, that a plea showing that 
the subject of the plaintiff's patent was not at the time of the grant a new 
invention, whereby the grant was void, and which the plaintiff at the time 
of the agreement well knew, was a bar to the action; held, also, that the 
action ought to have been brought in the names of all the parties for whose 
benefit the contract was made, although the plaintiff only was to receive the 
consideration, and that the variance between the declaration and contract 
was a fatal objection, and ground of nonsuit. Chanter v. Lease , 4 M. & W. 
295. 


QUAKE IMPEDIT, p. 941. 

Where the plaintiff, in quare impedit , after tracing his title, and averring 
the death of a party, a joint-tenant with him for a term of years in the 
advowson, alleged that he became and was possessed thereof as of an 
advowson in gross for the remainder, &c., and the bishop took issue in 
terms of the traverse ; held, that a fine, showing the title to be in third per- 
sons, was inadmissible, the parties to the suit not both claiming under the 
parties to the fine. Bishop of Meath v. Marquis of Winchester , 3 Bing. 
N. C. 183. 

Declaration in qu . imp , alleging that the plaintiffs, being a majority of 
parties entitled to present, nominated W. ; plea, that the defendants were 
the majority, and nominated P., traversing that the plaintiffs were the 
majority ; a replication, that the defendants did not duly nominate P., was 
held to be had, on demurrer. Harrington , Earl of v. Bishop of Lichfield, 
4 Bing. N. C. 77 ; and 3 Sc. 371. 

Upon a sale by the Commissioners of Woods and Forests, under the stat. 
57 Geo. 3, c. 97, of a manor, with all courts, fines, reliefs, rents, profits, &c., 
and all other rights, members, emoluments, and appurtenances thereto be- 
longing, it was held that an advowson found afterwards to be appendant to 
the manor, does not pass ; sernble aliter , if the contract bad been between 
subject and subject, although at the time of the contract it was not known to 
be appendant to the manor, nor intended to be included in the sale; held, 
also, that ujjon a sale under the statute, the issuing a special warrant from 
the Treasury to the Commissioners is not a condition precedent to the 
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making any contract with purchasers ; it is sufficient if it be issued before 
the certificate of sale be granted to the purchaser. Attorney-general v. Sit- 
well, 1 Younge, 559. 

( Presentation , p. 942.) 

In debt for penalties under 31 Eliz. c. 6, for a simoniacal contract to pre- 
sent, the declaration alleged a contract by the clerk to buy the advowson if 
he were presented to the living, and a presentation in pursuance of such 
contract; held, that proof of presentation was essential to the action; 
and that for that purpose it was not enough to show that the defendant 
prepared a presentation and tendered it to the bishop’s secretary, but 
which never was in fact used or acted upon, the clerk having been after- 
wards instituted on his own petition as equitable owner of the advowson. 
Greenwood v. Woodham , 2 Mo. & It. 363. 

QUO WARRANTO. 

( Title of elector , p. 948.) 

In R. v. Hughes , 4 B. & C. 368, it was held that the titles of electors to 
corporation offices cannot be impeached through the medium of the elected, 
and that the distinction as taken by Lord Kenyon in R. v. Mein , ST. R. 
590, was between cases where the electors are members of a corporation, 
whose titles might have been questioned on quo warranto information, and 
those where it could not; and see R. v. Corporation of Penryn, 8 Mod. R. 
210 . 

But upon the issue taken whether T. H. was mayor at the time of the 
defendant’s election, evidence is admissible to impeach his title de jure as 
well as de facto. R. v. Smith, 5 M. & S. 280. 

The omission to summon any one member of a corporate body avoids the 
meeting. Kynaston v. Mayor of Shrewsbury, Str. 1051. 

Since the 6 & 0 W. 4, c. 76, the election of mityor must be the first busi- 
ness done on the 9th November, and the election of aldermen previously is 
void, but the outgoing aldermen may vote for the election of mayor, but not 
of the new aldermen. R. v. McGowan, 3 Perr. & D. 557; R.x. Muddy, 
R . v. Dudley , R. v. Stanley, ib. 

RAILWAY COMPANY. 

Powers of how far restrained by Courts of Equity. Webb v. Manchester 
and Leeds Railway Company, 4 Myl. & Cr. 116; Stonex . Commercial Railway 
Company, 4 Myl. & Cr. 122. 

Lands required to be taken for the purposes of a railway, had been 
taken after an inquisition by the sheriff ; in ejectment by the owner, it was 
held, > 1st, that such inquisition need not state the compliance with every 
preliminary required by the Act, as a proviso and defeazance, and that, to 
do away with the effect of the inquisition, the non-compliance ought to 
come from the other side ; 2dly, that a power to deviate from the intended 
line involved in it the power to make all necessary and incidental cuttings 
and embankments reasonable and proper thereto ; 3dly, that the plaintiff 
could not object that the name of a third party, whose lands were taken, 
was omitted in the reference-book, and his consent was sufficient; and lastly, 
that the powers of taking such inquisition being under the original Act, 
which had expired, but its power revived, as if re-enacted in a subsequent 
Act, it was sufficient, although the payment of the value found had not 
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been made into the Bank until after the expiration of the time limited by 
the original Act ; and that the last Act gave effect to all the proceedings 
taken under the first Act. Doe v. Bristol and Exeter Mailway Company , 
6M.&W. 320. 

RAPE, p. 950. 

The prisoner under the age of 14, was charged with carnally knowing and 
abusing a child under 10 years, the same rule applies as to the case of rape? 
and he cannot be convicted, although proved to be of full puberty. M . v. 
Jordan , 9 C. & P* 118. 

Where the prisoner charged with an assault, with intent to commit a 
rape, was himself under 14 ; held, that he could not be convicted, nor was 
evidence admissible to show that he was capable of committing the offence 
of rape. JR. v. Philips, 8 C. & P. 736. 

A boy under the age of 14, when acquitted under the direction of the 
Judge of the crime of rape, is liable to be convicted of the assault under 
1 Viet. c. 35, s. 11. i?. v. Brornilow , 2 Mo. 122 ; and 9 C. & P. 366. But see 
M. v. Banks , 8 C. & P. 574. 

Although it is not necessary that the hymen should be ruptured where 
penetration is proved, yet the jury may hesitate to conclude the latter, 
where the rupture is not proved. JR. v. M‘Rue, 8 C. & P. 641. 

If the jury find penetration, although it may not have proceeded so far as 
to rupture the hymen, they ought to convict of the offence of rape. It. v. 
Hughes, 9 C. & P. 752. 

Since 9 Geo. 4, c. 31, s. 18, proof of penetration alone is sufficient to the 
completion of the offence of rape ; and proof of the prisoner being disturbed 
immediately after penetration, and before completion of bis purpose, is im- 
material. It. v. Allen , 9 O. &, P. 31 ; S. P. M . v. Jordan , ib. 120. 

If the jury are of opinion that non-resistance arose from being overpowered 
by actual force, or from intimidation by numbers, the jury ought to convict 
of the capital charge ; but if after some resistance in the first instance, the 
party in a degree is afterwards consenting, then of the assault only. It . v. 
Hallett , 9 C. & P. 748. 

( Present Complaint , p. 950.) 

On the trial of an indictment for a rape, the person alleged to have been 
ravished (since dead) had come home evidently suffering from recent vio- 
lence ; on her return home she made a statement as to the injury she had re- 
ceived, and named the persons who had committed it ; it was held that the 
particulars of this statement could not be given in evidence, as independent 
evidence, to show who were the persons who committed the offence, aiid 
that statements of this kind were only admissible to confirm the evidence 
of the prosecutrix, by showing that she made a recent complaint of tfie in- 
jury she had received. JR. v. Meg son, 9 C. & P. 420. 

Counsel can only examine generally whether the prosecutrix made com- 
plaint of the ill-treatment ; the particulars may be asked on cross-examina- 
tion. M. v. Walker , 2 Mo. & R. 212. 

In a case of rope, if it were proved on the part of the prosecution that the 
party alleged to have been ravished had been kept out of the way by the 
prisoner^ the Judge would allow her deposition before the magistrate to be 
given in evidence ; but where that was not proved, and the prosecutrix was 
not at the trial, evidence of complaints made by her recently after the out- 
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rage was rejected , as such evidence is received as confirmatory evidence 
only. R. v. Guttridges , 9 C. & P. 471. 

The criminal intent of the prisoner cannot be shown by proof of former 
attempts, and the jury must be satisfied that he intended to complete the 
offence at all events, and notwithstanding any resistance. R. v. Lloyd , 
7C.& P.318. 

Where the female consented, believing the prisoner to be her husband, it 
was held that the offence did not amount to a rape, but that he might, un- 
der 1 Viet. c. 85, s. 11, be convicted of assault, and sentenced to imprison- 
ment and hard labour. R. v. Saunders , 8 C. & P. 205 ; S. P. R. v. Williams > 
ib. 286. 

Where the party was between the ages of ten and twelve, and the offence 
a misdemeanor only, it was held that the consent would put the charge of 
assault out of the question. R. v. Meredith , 8 C. & P. 589. 

A count for an- attempt, alleging that the prisoner assaulted, &c., was held 
*to be bad ; and a second count not alleging the age of the child, was also 
held to be bad, and not to be aided by the word “ said ” before the name of 
the party, as referring to the same party in the first count in which the age 
was stated. R. v. Martin , 9 C. & P. 213 ; and 2 Moody, 123. 

But that in such a case, no penetration being proved, the prisoner is liable 
to be indicted, convicted of the attempt to commit a statutable misdemeanor. 
Ib . 


RATE. 

(For Relief of the Poor , p. 953.) 

Shoots growing from the roots of oaks cut down, and which were regu- 
larly weeded, and, after 50 years’ growth, cut regularly for colliery and fire- 
wood, which the sessions had decided not to be saleable under-wood, the 
Court refused to disturb the decision : whether such are to be deemed within 
the statute 43 Eliz. c. 2, must depend on the mode of treatment by the 
owner and the limits of the period in cuttings, and which are facts entirely 
for the decision of the sessions. It. v. Narberth N. 1 P. & D. 590; and 10 
Ad. & Ell. 815. 

Real property is to be rated according to its actual value, as combined 
with the machinery attached to it, without considering whether such ma- 
chinery be real or personal property, so as to be liable to distress or seizure 
under a Ji-fa ., or whether it would belong to the heir or executor, landlord 
or tenant, at the expiration of the lease. R. v. Guest , 2 Nev. & P. 663 ; 
8 Ad. & Ell. 950. And see R. v. Birmingham and Staffordshire Gas Comp 
6 Ad. & Ell. 634. 


> ( On Corporation Lands.) 

Where the rents and profits of lands vested in the corporation, by the 
5 & 6 Will. 4, c. 76 (Municipal Corporation Act), were received by the 
treasurer of the borough to the account of the borough fund, and under 
s. 92, applicable to public purposes, they were held not to be rateable to the 
poor. R. v. Liverpool Mayor , Sfc., 1 P. & D. 334. 

( On Canals.) 

Upon the construction of the several Acts regulating the Leeds and Liver- 
pool Navigation Company, held that they were liable to be rated for the 
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land occupied by the canal, basins, and towing-paths, according to the 
general value of the land immediately adjoining them ; that for branches, 
not being part of the original line, but communicating therewith, they were 
to be considered as part of the whole navigation, and to be rated according 
to their amount in value as mere land at the time of rating ; and that the 
wharfs and quays, as well as warehouses, &c., were to be rated according to 
the value of similar property in the parish. R. v. Leeds and Liverpool Na- 
vigation Company , 2 N. & P. 540 ; and 7 Ad. & Ell. 671 ; reviewing and 
supjiorting the case of R. v. Monmouthshire Canal Company , 3 Ad. & Ell. 
619 ; 5 N. & M. 68. 

Where a gas company bad laid down pipes, &c. for the supply of gas, 
through various parishes and certain colleges, &c., extra parochial, held, 
1st, that the principle of rating the company in one parish upon wliat 
amount a responsible tenant would give for the whole apparatus, after 
making deductions for the wear and tear of machinery, &c., was the correct 
criterion of rating ; 2dly, that the proper deduction from such rent was such 
an annual sum as would replace the works when v/orn out; 3dly, that a 
claim of deduction for the profits in trade,” of the company, being inde- 
pendent of and beyond the rent, was properly disallowed ; 4thly, that the 
distribution of the assessment in each parish, in proportion to the amount 
of profits received in each respectively, was wrong, the company being liable 
to be rated in respect of its occupation in each parish, and that none could 
be imposed upon such parts as were in extra-parochial places, the proportion 
of which was to be deducted. R. v. Cambridge Gas Company, 3 N. & P, 
262. 

Where & bridge, standing in the parishes of A. and W ., consisted of a 
wooden structure resting on piles in the bed of the river and brick abut- 
ments on the sides, and in the parish of A ., resting on piles in the river, was 
a toll-house, occupied by the collector of the bridge tolls ; the repairs had 
been from time to time done by the appellant, who repaired also the plank- 
ing of the carriage way, but not the road itself upon the bridge, and wlio, 
as grante * from the Crown, received the bridge tolls. It appeared that he 
demised them by parol agreement to JE. from year to year, at a rent to be 
paid by monthly instalments, and secured by a warrant of attorney, but 
there was no grant or demise executed ; and held, that there being no de- 
mise of land eo nomine, and the tolls passing only by deed, no interest passed 
out of the appellant, who was to be considered as still in possession of them, 
and therefore properly rated ; held, also, that as it appeared he took under 
a grant by the description of a toll traverse, and that it was so described in 
ancient documents, the sessions were warranted in so treating it. R. v. 
Marquis of Salisbury, 3 N. & P. 476. 

t * 

RECEIPT, p. 954. 

• 

A receipt was given by one of several partners, without the knowledge of 
the others ; in an action to recover the partnership debt, evidence is admis- 
sible to show that the receipt was fraudulently given by a co-plaintiff : in all 
cases a receipt is only primd facie evidence, which admits of explanation. 
Farrar v. Hutchinson , 1 P. & D. 437. 
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RECEIVERS. 

An ostler assisted in removing from a waggon, which stopped at the inn 
where he was employed, a quantity of hay which had been taken by the 
waggoner from his master’s stables and put into the waggon, such hay not 
‘being allowed for the horses on the journey; held, that the ostler was pro- 
perly indicted for receiving, because, as the hay was not allowed for the 
horses, the moment it was removed by the waggoner to the stable anbno 
furandi, the larceny was complete. R. v. Oruncell , 9 C. & P. 365. 

RECOGNIZANCE. 

(. Estreat of, p. 957.) 

Where a party entered into a recognizance to keep the peace before a 
single justice, and was subsequently convicted of an assault before a petty 
sessions, and paid a fine ; held, that the forfeiture of the recognizance not 
having taken place at the quarter sessions, that court had no power to 
estreat it, the course being by removal into the superior court, and proceed- 
ing by sei.fa . ; held, also, that although the order of the quarter sessions 
might be a nullity, yet that the party was entitled toTemove it by certiorari , 
in order. to its being quashed : held, also, that since the 3 Geo. 4, c. 46, the 
Court of Exchequer no longer retains jurisdiction over recognizances for- 
feited, taken either before justices out of sessions or at the quarter sessions ; 
and as to the latter, it is the duty of the clerk of the peace to put the law 
in motion in order to levy the amount. R. v. West R. Yorks. Justices, 2 Nev. 
& P. 457. 

RELEASE, p. 966. 

A release has no operation unless some debt, or demand, or cause of 
action, exist at the time. Ashton v. Freestone, 2 Scott, N. S. 273. 

Upon the sale of a policy of insurance, one of the conditions being for 
payment of interest on the purchase-money, if the completion of the pur- 
chase-money should be delayed ; held, that being in the nature of an addi- 
tional price, a release executed by the plaintiff, whereby he exonerated the 
defendant from the purchase-money and every part thereof, was a bar to 
an action for interest; so, on the purchase-money. Harding v. Ambler, 
3 M. & W. 279. 

( Pleading , p. 967.) 

* Plea, in debt on simple contract, that the plaintiff covenanted to forbear 
suing ; held, that although the breach might render him liable to action, it 
was not pleadable in bar. Thimbleby v. Barron, 3 M. & W. 210. 

A covenant by one partner not to sue, cannot be set up as a release in an 
action for the partnership debt, Walmsley v. Cooper , 3 P. & D. 149. See 
further, Wilkinson v. Lindo , 7 M. & W. 81. 

( Fraudulent Release p. 967) 

The Court will not set aside a plea of release given by one of several 
plaintiffs, unless a clear case of fraud is made out between the releasor and 
the defendant/ Fraud upon the releasor is not a ground for setting aside 
the plea, since that may be replied. Wild v. Williams y 6 M. & W. 490. 

Where one of several' assignees of a bankrupt released, which was pleaded, 
the Court, upon the circumstances, set aside the plea, the plaintiff being 
indemnified by his co-assignees. Johnson v. Holdsworth, 4 Dowl. 63. 
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(Presumption of, p. 968.) 

To a bill filed for payment of a rent-charge, a plea of 26 years 9 possession 
of the lands out of which the same was claimed to be payable, without ac- 
counting for or payment over of any part of the rents and profits, allowed ; 
courts of equity presuming a release after the same period, as juries are 
directed to presume it, whether the Statute of Limitations be applicable or 
not. Baldwin v. Peachy 1 Younge & C. 453. 

Where upon an arrangement between a father and son for the payment 
of the debts of the latter, the father executed a bond which was agreed to 
be deposited in the hands of certain referees, being intended as a security 
for the son’s future behaviour, and they were empowered within a certain 
period to direct it to be cancelled if they thought fit, which they omitted to 
do during the life-time of the father } the Court, under the circumstances, 
being of opinion that the bond was not intended to operate as a security for 
the debt, but for collateral purposes merely, which had been fully satisfied, 
and that, if that were doubtful, the conduct of the obligor during a long 
period and dealing with the instrument amounted in equity to a release, 
decreed it to be delivered up to be cancelled. Flower v. Marten. 2 Myl. & 
Cr. 459. 

(Effect of, p. 968.) 

By the release of a debt by a composition deed, the creditor loses the 
right to retain a written instrument deposited with him by the debtor ns 
a security for the debt. Therefore the relinquishment of sucli security, 
for the benefit of the debtor, forms no consideration for a parol promise by 
the debtor to pay the residue of the debt, beyond the amount of the compo- 
sition received under the deed. Cowper v. Green , 7 M, & W. 633. 

(4 & 5 Viet . c. 21.) 

Makes a deed of release executed after 15th May 1841, and expressed to 
be made in pursuance of that Act, as effectual for the conveyance of free- 
hold estates, as a lease and release by the same parties ; and enacts that the 
recital of a lease for a year in a release executed before the passing of this 
Act 9hall be evidence of the execution of such a lease for a year. 

REPLEVIN, p. 969. 

Debt by the assignee of a replevin bond, may be brought in another 
court than that in which the re. fa. lo. is returnable. Wilson v. Hartley, 7 
Dowl. 461 5 overruling the dictum in Sellon’s Pr. 367. 

In replevin, upon the issue, no rent in arrear, the plaintiff must begin. 
Cooper v. Egginton , 8 C. & P. 748. 

A replevin-bond may be taken and assigned by one of the sheriffs of Lon- 
don in his own name only. Thompson v. Farden , 1 Scott, N. S. 275. 

Non Tenuit, p. 878. 

Avowry for rent arrear, pleas, 1st a tender, 2d non-tenuit. The plain- 
tiff proves a tender of the rent, this does not prove the tenancy for the 
defendant without the aid of the plea of tender, which cannot be allowed 
as evidence of it. Knight v. M 6 Bowall , 4 P. & D. 168. 

Note, that Patteson, J., doubting whether the allegation in a plea can be 
evidence at all in the cause in which it is pleaded, except as an admission 

vol. m. 5 F 
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(*. c. it is presumed for the purposes of the issue on that plea), says, “in 
other proceedings between the parties, perhaps it may sometimes be made 
available for certain purposes, but it is not necessary to discuss this point at 
present See Harrington v. M l Morris, 5 Taunt. 228. 

In replevin against the assignee of the reversion of part of the premises 
in respect of which the rent accrued, the defendant may avow generally, 
and, stating the special facts, leave the apportionment of the rent to the jury, 
or may avow generally under the statute ; and the Court may amend by 
substituting an avowry at common law, or by altering the rent avowed for, 
according to the fact. Roberts v. Snell, M. Sc Gr. 577. 

Avowry, for 20/., a half-year's rent, pleas non-tenuit, and as to part, 
riens in arrear ; it appeared that by the lease the rent reserved was 40 L , but 
that under the signatures was written a memorandum, before the execution, 
u the allowance for the road to be made as usual held not to be an alter- 
ation of the rent, but to operate as a mere covenant, and that it did not sup- 
port the plea non-tenuit. Dames v. Stacy, 4 Perr. & D. 157. 

{Coverture.) 

Where the plaintiff in replevin, after suing out the writ, became coverte, 
it was held that the defendant could not give the coverture in evidence 
under the general issue, but should have pleaded it in abatement. Hollis 
v. Freer , 2 Ping. N. C. 719. 

( Satisfaction , p. 795.) 

Avowry for rent, a plea as to part, alleged that a note had been given, 
payable at a time which had not expired, but did not state it to have been 
accepted in satisfaction, nor that by any agreement or circumstance, the 
right of distraining had been suspended ; this was held to be insufficient ; 
a debt due for rent ranks with a specialty debt, and is not extinguished 
by a note which constitutes a debt of inferior degree. Davis v. Gyde, 
2 Ad. & Ell. 623. See also Gage v. Acton, Garth. 511 ; 1 Salk. 230. 

REPUDIATION. 

Where a party, in entire ignorance of his legal right, and on a represen- 
tation of a state of*things which there was reason to believe was known 
to be very different by the party making it, renounced all right to interfere 
with or reserve money legally due to him, it was held that his representa- 
tive was not bound thereby. McCarthy v. Decaix , 2 Russ. & M. 614. 
(Reversing the judgment below.) 

RES INTER ALIOS. 

In assumpsit for a quarter's salary, for taking away a child from the 
plaintiff's school without giving a quarter's notice, according to the pro- 
spectus delivered to the defendants j it was held, that another person could 
not be called to prove the taking away a child without notice, or being 
called upon to pay the quarter's salary, but that she might prove that no 
prospectus had been given to her. Delumotte v. Lane, 9 C. & P. 201. 

RESTITUTION. 

Where the prisoner had left in the care of another a horse which had been 
clearly purchased with the proceeds of a bill which he was found guilty of 
stealing, the Court ordered the horse to be delivered to the prosecutor. R. 
v. Powell, 7 C. & P. 640. 
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REVERSION, p. 177. 

( Action for Injury to, by whom brought.) 

A lease was granted to the plaintiff and his wife, and the premises were 
underlet by the plaintiff to the defendant, and by him underlet for a part of 
the term ; an action for an injury to the reversion is properly brought by 
the plaintiff alone; if the objection were valid, the objection could only 
have been taken advantage of by plea in abatement. Wallis v. Harrison , 
5M.&W, 142; 7 Dowl. 395. 

(Nature of the Injury, p. 978.) 

Where the plaintiff had demised cottages without any exception of 
mines, and the defendant, by excavating mines under the premises, had 
injured the walls, it was held, that the plaintiff was entitled to maintain 
case for the injury to his reversionary interest. Maine v. Alderson , 4 Bing. 
N. C. 702 ; and 0 Sc. 691. And see Wells v. Ody, 1 M. & W. 452. 

An action may be maintained by a reversioner in respect of an injury by 
raising a permanent obstruction, to the diminution of light. Jesser v. 
Gifford, 4 Burr. 2141. Tomlinson v. Brown , cited ib. And per Lord Tenter- 
den in Shadwell v. Hutchinson, 3 C. & P. 617. See further, Bell v. Tzventy- 
man, 1 G. & D. 223. 

A reversioner cannot maintain an action on the case for non-repair of a 
road, which might easily be repaired, although the value of the premises 
may be thereby deteriorated for the time, the injury not being of a perma- 
nent nature. Hopwood v. Schofield, 2 Mo. & K. 34. ** 

In case for injury to the plaintiff’s reversionary interest, the defendants 
relied on the provisions of the Building Act ; on a motion to amend the plea 
of not guilty, by adding u by statute,” and to retain other pleas in defence 
not furnished by the statute, it was held, that the plea given by the sta- 
tute remained unaffected by the new rules, and had the same operation as 
before they were made, and put in issue all defences which would arise at 
common law, and leave was therefore given to amend as prayed, and that 
the other pleas might be struck out. Boss v. Clifton, 11 Ad. & Ell. 631 ; and 
1 Gale & D. 72. 

(3 £ 4 Will. 4, c. 27.) 

Where a party interested in a long term, sold the premises in fee to a 
railway company, having been in possession above twenty years without 
having paid any rent, it was held that the reversioner was barred ; and 
semble, the provisions of 3 &. 4 W. 4, c. 27, s. 9, apply to cases where no rent 
is paid, but not to those where no rent is reserved. Jones, ex parte , 4 
Younge & Cr. 466. 


1 RULES. 

(New.) 

If a defendant plead not guilty “ by statute ” to the declaration, that plea 
also extends to a new assignment. Mason v. Newland, 9 C. & P. 675. 

If a defendant does not add the words " by statute ” on the margin of the 
plea of not guilty, he cannot give special matter in evidence to bring him- 
self within an Act of Parliament which allows a plea of not guilty ; but 
if it, at the end of the plaintiff’s case, appear that the defendant was en- 
titled to notice of action and to have the venue laid in the proper county, 
and the plaintiff gave no notice of action, and the venue be in a wrong 
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county, this is not aided by the defendant having omitted to add the words 
“ by statute ” on the margin of his plea. Mason v. Newland, 9 C. & P. 675. 

The effect of the general issue by statute is not altered by the new rules. 
Ross v. Clifton, , 1 G. & D. 72; 9 Dowl. 1083 ; 11 Ad. & Ell. 631. 

SEAL. 

Where an Act of Parliament constitutes a court with a seal, it is not 
necessary to prove the seal, but the Court will take judicial notice of it, 
the seal itself being the instrument of proof. Doe v. Edwards , 1 P. & D. 
408. 

SEDUCTION. 

The daughter at the time of her seduction, was in the service of another 
person, but was to return home to her father’s house 'when she quitted her 
place, unless she should immediately obtain another service; the father 
cannot support an action for her seduction. Blaymire v. Haley , 6 M. & W. 
66 . 

Evidence of looseness of character is admissible. Carpenter v. Wahl, 
3 P. & D. 457 ; 11 Ad. & Ell. 803. 

The daughter may be cross-examined as to particular acts of uncliastity, 
and witnesses he called to prove the facts and the time and place of their 
occurrence, in mitigation of damages, if the jury believe the plaintiff to have 
had such intercourse as caused him to be the father of the child. Verry v. 
Watkins , 7 C. & P. 308. A 

SEQUESTRATION. 

In debt for penalties under 18 Geo. 2, c. 20, for acting as a justice without 
being duly qualified, it appeared that the defendant was vicar of a living 
under sequestration, but resided in the vicarage-house ; held, that a seques- 
tration is a charge within the Act, and that it is immaterial how the 
sequestrator lias disposed of the profits, and that the receipt by the vicar 
of the stipend assigned is not a freehold qualification, being held not as 
vicar, but under the bishop's licence ; held, also, that production of the 
judgment roll and writ of sequestration was sufficient evidence of the 
sequestration, although the writ was not awarded on the entry. Pack v. 
Taipley , 1 P. & D. 478 ; and 9 Ad. & Ell. 468. 

SET-OFF. 

(Subject of.) 

The defendant cannot set off sums received by the one plaintiff as clerk to 
the other, before the partnership, and still remaining in the hands of the other 
plaintiff. France and Hill v. White , 8 Dowl. 63 ; 6 Bing. N. C. 33. 

If the contract declared on be such as would entitle the plaintiff to 
recover special damages, no set-off is given by the statute, although no 
special damage be alleged. P. 0. Hardcastle v. Netherwood, 5 B. & A. 95. 

A debt due from a testator cannot be set off in an action by the executor 
for money had and received to his use as executor. Schofield v. Corbett , 
6N.&M.527. 

Where the defendant in his set-off sought to avail himself of overcharges 
paid to the plaintiff by a third paTty, who settled the previous bills for the 
defendant, it was held, that such third party being dead, the accounts could 
not, in the absence of fraud, be opened. Lawcn v. Eastmure , 8 C. & P. 205. 
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(yVithout Plea , p. 904.) 

In assumpsit on a quantum meruit for labour, the defendant may give 
in evidence the amount of beer supplied to the plaintiff's men, although 
not pleaded as a set-off, as it may be that the plaintiff deserves to be paid 
less if the defendant supplied his men with beer. Grainger v. Raybouldy 
9 C. & P. 229. 

Debt for work and labour, an agreement having been made to do the 
work for 40/., and all, except to the amount of 2 1. 13 s. 4 d» 9 having been 
disposed of under pleas of payment, &c., the defendant may, under the 
plea of non-indebitatus, show that the work, to the amount of 21. 13s. 4 d. 9 
was done by himself, without pleading this by way of set-off. Turner v. 
Diaper , 2 Scott's N. S. 447. 

On a contract for repairs it was stipulated, that if not completed within 
a certain time, the builder should forfeit hi. for every week, to be deducted 
from what might remain due on the completion of the works ; the party may 
either deduct the penalty as a set-off, or recover it in an action. Duckworth 
v* Alison, 1 M. & W. 412. 

( Under particular Pleas, p. 994.) 

Since the Rule of Hil., 4 W. 4, a defendant cannot give evidence of a 
set-off upon a mere notice ; it must be specially pleaded, and the Judges are 
not restrained by the proviso contained in the 3 & 4 W. 4, c. 42, s. 1, from 
making the rule as to pleading such matter of set-off. Graham v. Partridge y 
1 M. & W. 395. 

Pleas in assumpsit , of part payment and set-off, which the plaintiff con- 
sented to allow ; held, that he was entitled to a verdict on the count for 
goods sold, but that the amounts allowed should be indorsed on th e postea. 
Butt v. Burke , 7 C. & P. 803. 

The new rules of pleading do not apply to replications ; where, therefore, 
the plaintiff replies non indeh . to a set-off pleaded, and which the defendant 
established, it is not competent to the plaintiff to prove that the sum so 
proved had been paid, as being beside the issue. Brown v. Daubeny , 

4 DowL 585. S. P. Jackson v. Robinson , 8 Dowl. 622. 

It being no longer necessary in the action of debt to consider the plain- 
tiff's demand as a precise sum, and a defendant being in the same condi- 
tion, as to pleas of set-off, &c. in debt, as in assumpsit , he is not entitled 
under a plea of set-off to the whole declaration, where the defendant proves 
a less sum to be due to him from the plaintiff than the latter has esta- 
blished, to have the verdict on the issue found for him as to the part which 
he has proved ; but he is only so entitled where the sum proved under the 
pleq, of set-off covers all that is not met by the other pleas. Tuck v. Tuck , 

5 M. & W. 109 ; and 7 Dowl. 373. And see Cousins v. Paddon, 2 Cr. M & R. 
547. 

In an action by a banker as indorsee, against his customer as acceptor of 
a bill of exchange for 67 1. 9 the defendant pleaded to the whole declaration 
a plea of set-off for money had and received j it was proved that the banker 
had a balance of 37 L in his hands belonging to the defendant, for which 
latter amount the banker refused to honour the defendant's cheque, alleging 
that he held the 37 1. on account of this overdue acceptance : held, that the 
issue on the plea of set-off must be found for the plaintiff, because it was 
pleaded to the whole declaration, and not pleaded as to 37/. only ; but that 
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the jury ought to allow the 87 7. in reduction of the damages. Barnes v. 
Butcher , 9 C. & P. 725. 

In indebitatus assumpsit for work and services, the defendants pleaded 
that the claim was in respect of wages for work done by plaintiff as 
master of a boat used by defendants for the carriage of goods, they being 
common carriers, and that it was agreed that the plaintiff, as master of the 
boat, should be chargeable for all pilferings, losses and damages to goods 
under his charge, and that the amount should be deducted from his wages, 
and might be £>leaded as a set-off ; the plea then alleged the pilfering of a 
pipe of wine while *under plaintiff’s charge, and claimed to set off the 
damage sustained by defendants in consequence thereof against the plain- 
tiff’s claim : held that the replication, de injurid , was bad ; held also, by 
Abinger, C. B , that the plea was bad as amounting to the general issue. 
Cleworth v. Pichford others , 8 Dowl. 873. 

Debt for goods sold and delivered and on an account stated ; the parti- 
culars claimed 97. 17s. Gd. ; the defendant pleaded as to all except two 
sums of 17. Os. 6tf. and 8 7. 17 s., nnnquam indebitatus ; as to 17. Os. Or/., 
payment into court; and as to 8 7. 17 s., a set-off. Issue* on the first and 
third pleas; the plaintiff took out, of court the money paid in under the 
second. Sernble , that upon this record the plaintiff had nothing to prove, and 
thut the only issue was on the defendant. Newhall v. Holt , 6 M. & W. 062. 

SETTLEMENT. 

{By Birth , p. 998.) 

The appellants prove that the mother of the child has a place of settle- 
ment ; this put an end to the primd facie settlement of the child by birth. 
22. v. St. Mary's , Leicester , 5 N . & M. 215. 

The sessions book containing a regular caption, stating the authority of 
the sessions, and having the order set out, (it not appearing that there was 
ever any other record,) is admissible to prove the quashing of the order of 
removal of the pauper’s parent to the appellant parish ; and such an adju- 
dication in 1824 is primd facie evidence of the parent’s settlement being in 
some other parish ; and it appearing that the child was unemancipated in 
1817, the Court will presume that he continued so, although it was not 
shown that he had returned to his parent’s family whilst under 21. 22. v. 

Yeaveley , 1 P. & D. 60. 

{Hiring and Service — Contract of Hiring , p. 998.) 

Several hirings for less periods than for a year, were held to b$ sufficient 
for the purpose of gaining a settlement, under 3 &, 4 W. & M. c. 11, if the 
master obtained the dominion over the servant for an entire year. 22. v. 
Ravenstondale , 8 P. & D. 469. 

Service under a hiring for a year, during which the * 4 & 5 Will. 4 , c. 76, 
passed, was held not to be united with previous service, although com- 
pleting a year before the passing of the Act. 22. v. St. John the Evangelist , 
6 Ad. & Ell. 800 n. 

So where the pauper served under a monthly hiring until Michaelmas 
1833, when she engaged for a year (the 4 & 5 Will. 4, c. 76, s. 65, coming 
into operation on 14 August 1834), it was held that, the contract of hiring 


* This statute abolishes settlements by hiring and service or by office. 
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and service not having been completed at the time of the Act passing, no 
settlement was obtained. R. v. Rettenden, 1 Nev. 8c P. 448. 

A party appointed turnkey to a county bridewell, being hired by the 
keeper, subject to the approbation of the visiting justices, and paid by the 
county treasurer, is not *a servant either of the justices or of the keeper. 
R. v. Skarsholt , 6 N. & M. 8. 

Where, upon the hiring, the servant told his master he should want 
some time to go to his feast, and the master agreed that he should have a 
holiday for that purpose, it was held to be an exceptive hiring. R. v. 
Threkingham , 8 Ad. 8c Ell. 866. 

The pauper was hired from 5th April to 5th April, to do the work of a 
colliery, and was to forfeit the same pay for the days he should lay him- 
self idle as he should receive when laid idle by the proprietors, except on 
pay Saturdays (every alternate one), when the pit was going single shift ; 
and he was to do a full day’s work on every working day, except a 
single shift pit on pay Saturdays, (a day of twelve hours being single shift, 
and when working all the twenty-four hours being double shift), or to 
forfeit 2s, 6 d. for every default; when the pit was working double shift, the 
men made twelve shifts of twelve hours in alternate fortnights respectively., 
and the proviso as to working single shift on pay Saturdays applied only 
to men working twelve shifts in the fortnight; the pauper worked some- 
times single and sometimes double shift ; held, that the hiring was 
exceptive. R. v. Cowpen, 5 Ad. & Ell. 333; and 6 N. & M. 559. 

As to defective contracts of apprenticeship, see below, Apprenticeship , 

Where, by the terms of the contract with the father, the son was to serve 
the master for a certain period in his business of a wheelwright, the master 
to pay 5J. to the son at the expiration of the term, the father to find his son 
clothes and other necessaries, and the master to provide him meat and 
lodging, it was held to amount to a contract of hiring and service only, 
and not of apprenticeship. R. v. Billingliay , 1 N. & P. 149. 

Where the sessions lay before the Court a written document, it is a ques- 
tion of law as to what is its effect ; where the hiring and service are made 
vivA voce , it is a question of fact ; and the Court cannot attend to anything 
which takes place at the sessions which is not stated in the case ; as whether 
conversations at the time of the contract were receivable or not. Ibid . 

{Service, p. 1001.) 

A residence by a servant at his father’s house, in a different parish, having 
left his master’s house during illness, is a sufficient residence. R . v. East 
Winch , 4 P. & D! 342 ; and see R. v. Sutton, 5 T. R. 657 ; R. v. Dremerchion , 
3 B. & Ad. 420. 

Secus, in case of residence from accident. R. v. St. James in Bury St, 
Edmunds , 10 East, 26. R. v. St, Lawrence, Ludlow, 4 B. & Aid. 660. 

{Apprenticeship — Proof of Contract, p. 1001.) 

It is a question for the sessions whether a contract be one of hiring or 
apprenticeship ; the test being, what was the object of the parties? If that 
be, of one to teach and the other to learn, it will be a contract of appren- 
ticeship ; and it is not necessary that the word " teach” or “learn” should 
be expressly used. R. v. Great Wishford, 6 N. & M. 640. 

At the time of the binding to a carpenter, the master declared he would 
take no apprentice unless he would agree to work on the land as well a» 

5 T 4 
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at the trade, and the sessions found that it was a contract of hiring and 
service ; the Court, upon the facts, held that it was a defective contract of 
apprenticeship, and quashed the order of sessions. R, v. Ightham , 6 N. & 
M. 320; and 4 Ad. & Ell. 937. 

The pauper, being of age, entered into a contract of apprenticeship in a 
foreign country, under which he served and resided in this country 40 days ; 
he gained a settlement. It. v. Closworth , 1 N. & P. 437. 

Where the binding was within a local jurisdiction, but over which the 
county justices had a concurrent one, an order of allowance by two county 
justices only, was held to be sufficient; and the Court will presume notice to 
have been duly proved before them, without which they would not have 
properly allowed the indentures. JR. v. Witney, 6 Nev. & M. 552 s and 
5 Ad. & Ell. 191. 

Where 10Z., part of the premium, were paid by charity trustees, and alone 
expressed as the consideration in the indenture, and by a private agreement 
between the grandfather of the apprentice and the mistress, the former was 
to make it up 25 Z., but the transaction was unknown to the trustees, it was 
held, that such agreement was a binding agreement, and avoided the inden- 
ture for not stating the full consideration, as required by 8 Anne, c. 9, 
s* 39. JR. v. Amersham , 6 N. & M. 12. See R. v. Baildon , 3 B. & Ad. 427. 

Indentures fraudulently ante-dated, with the view of contravening 5 Eliz. 
c. 4, s. 31, arc altogether void, although the appellant parish was no party 
to the fraud. R. v. Barmston, 3 N. & P. 107. 

Where the service was under the indenture with a second master, ex- 
pressly with the assent of the original one, it is immaterial whether the second 
master knew of the pauper being an apprentice or not. R. v. Sandhurst , 

1 Nev. & P. 296. And see R. v. Banbury , 5 B. & Ad. 176. 

Where the pauper returned to his father in consequence of illness, and 
resided above forty days, until the indentures were cancelled, during which 
time his master occasionally visited him, and asked him to carry about and 
sell tickets for the disposal of articles manufactured by him, by way of lot- 
tery, giving him 1 s. a ticket, it was held, that such residence and service 
were connected with the apprenticeship, and that a settlement was gained in 
the father’s parish, and was not affected by any illegality of such emjfloy- 
ment. R. v. Somerby , 1 P. & D. 180. 

The pauper, an illegitimate child) resided with his mother and a man 
whom she married, in parish B., and was maintained by them. While so 
resident he was apprenticed (by a charitable institution) to his mother’s 
husband for seven years, to learn the trade of a bricklayer. He resided 
with his mother and her husband as before, during the seven years. During 
that time he never was taught nor served in the trade of a bricklayer, but 
worked at odd jobs about the house when he liked, and sometimes did work 
in the trade of a potter, under contracts of hiring entered into by his 
master’s consent, with various persons in B., paying his master a part of his 
wages for maintenance, and disposing of the rest as he chose. The pauper 
gained a settlement by residence in B, during the apprenticeship, under 
the stat. 3 & 4 W. & M. c. 11, s. 8. R . v. Burslem } 11 A. & E. 52. 

A parish apprentice, bound for seven years to A ., served him for four 
years, when A . agreed with B ., who carried on the same business in another 
parish, that the pauper should work for B ., B . paying 5 s. a week to A. out 
of the pauper’s earnings. The pauper accordingly went and continued to 
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work f or B* till the end of his apprenticeship, with the exception of ten 
days, when he was sent for by A. to assist him during illness. B . paid A . 
at the rate agreed upon, deducting the ten days* absence during AS a illness. 
There being no consent of Justices, this was a “ placing out 99 or “putting 
away 99 of the apprentice, within 58 Geo. 3, c. 139, s. 9, and no settlement was 
gained by the service under B. B. v. Wainfleet All Saints , 3 P. & D. 72 ; 
1 1 A. & E. 656. 

Where a parish apprentice received a general permission from his master 
to seek work where he could, and he did so, and resided above 40 days in 
the appellant parish prior to the passing of the 56 Geo. 3, c. 139, after 
which his master was made acquainted with and expressed his assent to 
such service ; it was held, not to be an assent (by relation back) to the 
particular service prior to the statute, and after the statute no valid assign- 
ment could take place but with assent of justices. B. v. Maidstone , 
6 N. & M. 545 ; and 5 Ad. & Ell. 326. 

{Serving an office , p. 1003.) 

A verbal appointment by the rector to the office of parish-clerk and sex- 
ton is sufficient, and the execution of the duties and receipt of the emolu- 
ments were held to give a settlement, although at the time of the appoint- 
ment the party was not settled in the parish ; and semble , no notice need be 
given to the parish. B . v. Bobbing , 1 N. & P. 166. 

{Renting a Tenement — Separate and Distinct , $•<?., p. 1004.) 

Under the words “ separate and distinct , 1 ,f in 6 Geo. 4, c. 57, the tenant 
must be unconnected with any other person, and be a separate occupier ; 
no settlement is gained where the tenement is hired by distinct persons 
as joint tenants, although the quota paid by the pauper amount to 10 1. 
B. v. Cavcrsvmll , 1 P. & D. 426. 

Where the pauper hired a granary, consisting of an entire floor above 
another, but having no communication with it, and only entered externally 
by a ladder from the ground, it was held not to be a separate and distinct 
tenement to confer a settlement. B . v. Henley-upon-Thames , 1 N. & P. 
445. 

But where a house consisted of three floors, and the access to each was 
by separate outer doors, it was held, that the occupier of one floor had a dis- 
tinct tenement within the statute. B. v. Usworth and Biddick 9 5 Ad 
Ell. 261. 


( Occupation , p. 1004.) 

Upon the construction of 1 Will. 4, c. 18, the subject-matter which forms 
the , tenement must be occupied ; where, therefore, the pauper hired two 
cottages and three acres of land at an entire rent, and let off one cottage, 
the one he occupied himself with the land, although of the value of 10/., was 
held to be insufficient to gain a settlement. B. v. Berkswell , 1 N. & P. 432. 

Where the pauper hired a house and land, and let the growing crops, it 
was held that he was not an occupier of the tenement for the whole year 
within the St. 1 WV 4, c. 18; and where the pauper before the end of the 
year removed hij& family and goods, but a son who had previously resided 
with him, but boarded with his master in another part of the parish, by 
the direction of his father continued to sleep in the house until the year 
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expired, it was held not to be a continuance of the father’s occupation. 22. 
v* Pakefield, G N..&M. 16. 

So, where the father left a portion of his goods which he could not con- 
veniently remove ; and the payment of the rent by a trustee to whom the 
pauper had assigned his goods in trust to pay the rent and taxes and his 
debts, was held not to be a payment by the tenant within the statute. Ibid. 

A tenement of the annual value of 17 1. is let to A . and B. A . alone 
occupies and pays all the rent; he gains no settlement. 22. v. Aberdaron , 

1 G. & D. 178. 

A party hiring and residing in a house of sufficient value for a year, does 
not defeat a settlement under 1 Will. 4, c. 18, by permitting persons .to 
occupy beds for the night, where he retains the control over the whole 
house. 22. v. St. Giles-in-the-Fields, 0 N. & M. 1. 

Where an agreement throughout had reference to wages and service, and 
the sessions had found that the occupation of a cottage was in the character 
of servant and not of tenant, the Court refused to interfere with their deci- 
sion. 22. v. Snape , 1 N. & P. 429. 

Where the owner of flax-mills was the proprietor of the cottage of the 
pauper, whose children worked at the mill, and the rent agreed to be paid 
by the pauper was to be deducted from the children’s wages, but the pauper 
never was the servant of the employer, it was held, that although the occu- 
pation was ancillary to the service of his children, yet, it not being found 
to have been for the purpose of the service, the pauper gained a settlement. 
JR. v. Bishopton, 1 P. & D. 598 ; S. 0. 10 Ad. & Ell. 824. 

Where the pauper occupied and paid 10 1. rent, it was held that his settle- 
ment was not invalidated by the fact that the tithe, amounting to 0 s^ was 
paid by the landlord. II. v. St. John's Bedwardine , 3 N. & P. 302; and see 
JR. v. Thurmaston , 1 B. & Ad. 731. 

The pauper rented a cottage and garden (of less value than 101. by them- 
selves), together with a ferry and the use of a boat and line, for which 
together be paid 10 1 . ; the right of ferry ought to be included in estimating 
the value of the cottage. 22. v. Fladbury, 2 P. & D. 471. 

( Coming to settle, p. 1004.) 

The “ coming to settle ” animo morandi, is a fact to be determined by the 
sessions, and with whose finding the Court will not interfere, unless they see 
such finding to be necessarily wrong on the facts stated ; where such finding 
wft repugnant to the facts stated, the Court held that it was not con- 
cluded by the finding of the sessions. 22. v. Woolpit, 3 N. & M. 626. 

(By payment of rates , p. 1006.) 

The 1 Will. 4, c. 18, extends to settlements by payment of rates, as well 
as by renting ; where, therefore, the pauper had occupied for a year a tene- 
ment exceeding 10 1. a year, and had paid all the parochial rates made dur- 
ing such occupation, it was held that the settlement was gained, although he 
had not paid the rent due for the last quarter. 22. v. Brighton , 1 G. & D. 64. 

Where the occupation of the tenement rated is such as to satisfy the pro- 
visions of 6 Geo. 4, c. 67, the settlement is not affected' by the 1 Will. 4, 
c. 18. 22. v. Stoke Damarel, 1 N. & P. 463. 

(Order, production of p. 1005.) 

Where on an appeal against an order of removal, the sessions having, ac- 
cording to the old rule in Burn, required the appellants to produce the 
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original order, or if only a copy were served, to give notice to produce the 
original, which had not been done, refused to receive the copy in evidence ; 
it was held to be correct, and that the '4 & 5 W. 4, c. 76, had not altered 
the law so as to render the ancient practice no longer applicable or legal. 
R. v. Sussex Justices , 9 Dowl. 125. 

{Effect of, p, 1005.) 

An appellant having given a statement of the grounds of appeal rightly 
signed by the parish officers, is not estopped from showing that it is by 
the proper number, although the notice of appeal may have been signed by 
a greater number ; the order, good on the face of it, having been quashed 
at the instance of the respondents, from not being prepared with proof of 
facts, is to be taken as having been quashed on the merits, and the decision 
of the sessions is conclusive. R. v. Church Knowle , 2 N. & P. 359. 

The pauper was removed by an order not appealed against, from A. to 
the parish of B., in the county of S., that parish consisting of two town- 
ships, C. and D., in the county of S ., jointly maintaining their own poor, 
and of a third township in the county of W. maintaining its poor separately ; 
semble , the order would be conclusive, on that part of the parish of B., 
which was in the county of S. ; and the townships of C. and 7). having 
afterwards been directed by mandamus to maintain their poor separately, 
and the pauper having been subsequently removed to the township of C ., 
it was held that the latter township was not concluded by the former 
order. R. v. Oldbury , 5 Ncv. & M. 547. 

Where the order of removal was founded upon a statement in the exami- 
nation of renting a tenement during a particular period, which proved to 
be erroneously stated, and the order was quashed, such order of sessions is 
conclusive, and a subsequent order made upon a fresh examination stating 
the period correctly, was quashed. R. v. Clint, 11 Ad. & Ell. 624, n. 

A pauper was removed with his wife and six children (named) by an order 
confirmed on appeal, and by a subsequent order, a child born during the 
marriage, but not named in the first order, and unemancipated, was removed 
to the same parish ; held, on appeal against the latter order, that although 
the former one was conclusive as to all the facts stated in it, it was com- 
petent to the appellants to show a state of facts which had arisen subse- 
quently, viz. that by a decision of the Ecclesiastical Court the marriage had 
been declared void ab initio — and so to defeat the derivative settlement. 
JR. v. Wye, 3 N. & P. 6. 

{Notice of Appeal, Sfc., p. 1008.) 

Under the 4 & 5 Will. 4, c. 76, s. 79, the notice of chargeability must be 
served by the removing parish, together with the copy of the order of 
removal. R. v. Brixham , 3 N. & P. 408. 

The statement of the grounds of appeal, signed by the majority of the 
parish officers, is sufficient; and so semb., service on one only, if without 
fraud. JR. v. Warwickshire Justices, 2 Nev. & P. 153 ; and 6 Ad. & Ell. 873. 

And see R. v. j Derby Justices , 1 Nev. & P. 703 ; and 6 Ad. & Ell. 885. 

An order of removal wa 3 served on the 18th of March, the next sessions 
were held on the 8th of April. By the practice of the sessions, seven days’ 
notice of appeal was required ; held, that since the 4 & 5 W. 4, c. 76, s. 78, 
the Midsummer sessions following was the next practicable sessions for the 
purpose of appealing. R. v. The Justices of Herefordshire, 8 Dowl. 638. 
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Service of the notice of appeal on an attorney, although appearing to be 
the attorney of the respondent parish, is insufficient ; hut the sessionshaving 
a power to adjourn, they may receive the appeal, although no statement of 
the grounds have been given $ the 4 & 6 Will. 4, c. 76, s. 81, only prevents 
the appeal being heard: the statement of grounds, and not'ice of appeal, are 
to be considered separate instruments. R. v. Kimbolton , 1 Nev. & P. 606. 

On appeal against an order of removal, the appellants (under stat. 4 & 6 
W. 4, c. 76, s. 81,) served a statement of grounds of objection, which only 
impugned the alleged settlement. On the hearing of the appeal, the bench, 
being equally divided, adjourned the case to the next sessions. Before the 
next sessions, the appellants served another statement, containing an objec- 
tion to the notice of chargeability under sect. 79. The sessions haying 
quashed the order of removal, on the objection last mentioned, it was 
held, that the objection ought not to have been entertained, since it was 
not mentioned in the original statement of grounds of appeal ; and the Court 
sent the case back to sessions to be heard on the merits. R. v. Arlecdon , 11 
A. & E. 87. 

The grounds of appeal required to be stated in the notice are not confined 
to those on which evidence is to be given, and the sessions were therefore 
held to be justified in refusing to hear objections as to defects on the face of 
an order of removal. Qucerc, if the omission to state the names and ages 
of children removed be necessarily bad? R. v. Witheenwich , 1 Nev. & P. 
423. 


{Requisites of Notice , particularity.) 

By sect. 81 of the 4 5 W. 4, c. 76, the grounds of appeal must be ex- 

pressly stated in the notice ; where, therefore, the notice only states that 
the pauper is settled in the appellant parish, evidence of a settlement by 
hiring and service is inadmissible. R. v. Eastville , 1 G. & D. 160. 

Where the statement of the grounds of appeal alleged that the pauper 
gained a settlement by hiring and service in a third parish, it was held to 
be too general and insufficient, and the sessions having refused to hear the 
appeal, the Court refused a mandamus to them to enter continuances and 
hear it ; it was also held, that the notice and statement signed by the two 
overseers was sufficient, although there was also one churchwarden. R.v . 
Derbyshire , Justices of 4 N. & P. 703. 

But in a later case, where the notice only stated the grounds to be, that 
the paupers were settled in another parish, without going on to state the 
nature of that settlement, it was held to be a sufficient compliance with 
4 & 6 Will. 4, c. 76, s. 81. R . v. Cornwall Justices, 6 Ad. & Ell. 134 ; and 
1 Nev. & P. 20. 

A notice of appeal on an order of removal, alleging a hiring and service, 
must state the df&e and time of such service ; though, semble , where it can- 
not be ascertained, the sessions may determine whether it is so essential as 
that the omission shall vitiate the notice or examination. R . v. Bridgewater, 
10 Ad. & Ell. 693. 

The stat. 66 Geo. 3, c. 139, ss. 1, 2, provides several requisites to the due 
binding of parish apprentices ; among others, that the binding be ordered, 
and indenture allowed and signed, by particular justices ; and where the 
child is bound by a parish to a party residing in another parish, that notice 
be given to the overseers of the latter, and proved or admitted before the 
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justices by one of such overseers personally, before the indenture be signed. 
Sect. 5 enacts that no settlement shall be gained by such apprenticeship, 
unless such order be made, and such allowances signed, “ as hereinbefore 
directed.” An appellant parish stated (under sect. 81, of 6tat. 4 & 5 Will. 4, 
c. 70), as the ground of appeal against a removal founded on a settlement 
by parish apprenticeship, “ that the requisites of stat. 50 Geo. 3, c. 139, and 
more particularly sect. 5, were not complied with.” Held, that the appel- 
lant parish could not, under this statement, dispute the settlement at ses- 
sions, on the ground that their overseers had no notice, and were not 
present at the binding. 22. v. Upper Whitley , 11 A. & E. 90. 

Where the grounds of appeal, setting up a settlement by being rated to a 
tenement, omitted to state the name of the landlord, it was held to be in- 
sufficient to let in the evidence of such settlement. R. v. Sussex Justices, 
3 P. & D. 42. 

A ground of appeal was stated to be, that the respondent parish acknow- 
ledged the pauper to be an inhabitant of and legally settled in that 
parish, by relieving him and his family during the last six years out of the 
parish, and particularly during the years 1839 and 1840, while he and his 
family resided at Liverpool. This was held to be sufficiently explicit, the 
facts stated being more within the knowledge of the respondents than of 
the appellants. R. v. Justices of Carnarvonshire , 1 G. Sc D. 423. 

( Variance , p. 1008.) 

The notice stated that the contract of service in S . contained a stipulation 
that the pauper should be allowed “ two days’ holidays at & club-feast,” 
and, at the hearing, the pauper proved that he bargained “for one day’s 
holiday to go to II. fair ; ” held, that such evidence was inadmissible, the 
parties being held strictly to the notice given ; and the sessions having 
found it an exceptive hiring, quashed the order, and the Court quashed the 
order of sessions. R. v. Holbeach , 1 N. & P. 137. 

Where the copy of the examination sent with the order of removal stated 
a hiring and service in 1813, but the proof at the hearing of the appeal was, 
that it took place in 1810, it was held to be a fatal variance, and that the 
sessions were right in rejecting the evidence of the hiring in 1810. j Broseley, 
ex parte, 2 N. & P. 355. 

( Qbjections to the Examination , p. 1008.) 

The examination must show on the face of it such circumstances as are 
essential to give the justices jurisdiction to make the order; but where it is 
on the face of it regular, evidence will not be received afterwards to impeach 
its validity, as by showing the incoropetency of the, examinant, he being a 
convicted felon at the time. 2?. v. Alternon , 10 Ad. & I$ll. 099. 

Where the examination and order stated that the pauper’s father rented, 
See., but did not go on to state the sufficiency of such renting as to time to 
confer a settlement, it was held to be a substantial objection, as not showing 
that the justices had jurisdiction to make the removal. R. v. Middleton-in- 
Teesdale, 3 P. & D. 173 ; and 10 Ad. & Ell. 088. 

The parish on which the order of removal is made is entitled to have the 
whole of the examinations on which it is founded, and not part only, and 
on which the justices may have adjudicated as to the particular settlement. 
R . v. Outwell, 1P.&D. 010 ; and 10 Ad. & Ell. 830. 
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The justices having no jurisdiction to make an order of removal, unless 
the pauper he chargeable, it was held, that the examinations must state the 
fact of changeability. R. v. Black Callerton, 2 P. & D. 475. 

The same strictness is not to be applied to the pauper's examination and 
the statement of objections in the notice, but the sessions are to decide 
whether variances are substantial or immaterial, and such as could not mis- 
lead, and the Court will not interfere with their decisions in that respect. 
R. v. Yorkshire, W. Riding, Justices of, 10 Ad. & Ell. 685 ; and 3 P. & D. 
402. 

Where, from the copy of the examination, it appeared that the pauper 
stated that his father belonged to the parish of C., and that he was a cer- 
tificated man from C,, it was held, that under this notice, a settlement 
of the father by apprenticeship in C. might be shown. R . v. Helvedon, 

I Nev. & P. 138. 

Where the pauper had been removed, with a copy of his examination, in 
which he had stated a hiring with Mr. P., and service with his wife, on 
which statement a notice of appeal was given, and the ground alleged was 
that no settlement appeared on the examination, it was held, that the 
respondents could not introduce a new state of facts, which if communicated 
might have induced the appellants to have withdrawn their appeal, or to 
have prepared themselves with fresh evidence. R . v. Misterton , 2 Nev. & 
P. 109 ; and 6 Ad. & Ell. 878. 

It is a good ground of appeal that the examination upon which it was 
made, though it sets forth facts which show a settlement, does not disclose 
any legal evidence of such facts. Therefore, where an order of removal was* 
made upon the examination of the pauper and his father, in which the 
father stated that the place of his father’s settlement was E., as he had 
heard his father say, and believed to he true, and that he had heard his 
father say he had received relief from the overseers of E . ; and the pauper 
himself stated that his father’s place of settlement was at E., as he had 
heard him say, and believed to be true, it was held, that such order was 
bad on an appeal, stating, as one of the grounds, that the order was “ bad 
and inoperative,” and the examinations on which it was made u defective 
and insufficient to ground and support the same.” R . v. Ecclesall Bicrlow , 

II A. & E. 607. 

See R. v. Tetbury , Ibid. 615. 

Under sect. 81 of stat. 4 & 5 W. 4, c. 76, (precluding respondents from 
going into other grounds of removal than those set forth in the order and 
examination,) the sessions must reject evidence of any grounds of removal 
which do not appear, on the face of the examination, to have been proved 
before the removing justices by some legal evidence, provided the defect 
of evidence be pointed out by the notice of objections. Where, therefore, a 
a birth settlement of the pauiier’s husband was proved only by the hus- 
band stating that he was born in the appellant parish, “ as I have heard and 
believe,” and the objection was, that it was not proved or set forth u upon 
the oath of any credible witness” when or where the husband was born, 
it was held that the evidence of the birth was merely hearsay, that the 
objection was sufficiently taken, and that all evidence of the birth was inad- 
missible at sessions; although it appeared in the examination that the 
husband, when examined, was “confined in W. gaol for felony,” and the 
respondents contended that the objection pointed only to the inadmissibility 
of a convicted felon. JR. v. Lydeard St. Lawrence , 11 A. & E, 616* 
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An examination stated an apprenticeship, and a service in the appellant 
parish with a party other than the master, but did not state, the master's 
consent ; it was held, tiiat the examination was bad on the face of it, so far 
as regarded a settlement by apprenticeship ; although the examinant (the 
apprentice) stated that it was agreed in the indenture that he should serve 
the last forty days of his apprenticeship in X., the appellant parish, u and I 
served the last forty days” in X., “ with A. H, f my master's father.” It was 
held also, that the objection was sufficiently taken by objecting that it 
did not appear that the examinant served A . H . with the consent of the 
master, or in any other manner, under any indenture of apprenticeship, al- 
leging some additional defects, and then proceeding thus, “ and the said 
examinations are too general, and are wanting in sufficient particularity in 
each of these last mentioned respects.” 

Semble , per Patteson, J., that, where the settlement relied on is a deriva- 
tive one from the pauper's father, whose alleged settlement is by appren- 
ticeship, the examination should give the date of tlie apprenticeship. Ibid . 

{An Order not supersedable.) 

After an appeal against an order of removal had been entered, and notice 
of trial given, it was held, that the power of the justices making the order 
was at an end, and that they had no power to supersede the order at the 
instance of the respondents. R. v. Middlesex Justices , 3 P. & D. 459; and 
11 Ad. & Ell. 809. 

{Relief, p. 1008.) 

Where a female, born in England of Irish parents, became the mother of 
a bastard child whilst living unemancipated with her parents, it was held, 
first, that relief to her, rendered the father removable to Ireland under 
3 & 4 W. 4, c. 40, s. 2 ; and that the 4 & 5 W. 4, c. 76, having objects purely 
and exclusively .English, did not affect the father’s liability to main- 
tain her, and to render him chargeable by the relief given to her ; and, 
secondly, that the child could not be removed with the mother to Ireland. 
R . v. Mile End Old Town , 5 Nev. & M. 681. And see R. v. Bennett and 
Broughton , 2 B. & Ad. 712. 


SEWERS. 

Where a parish consisted of two districts which had been assessed imme- 
morially towards the repairs of a sea-wall, protecting both districts, under 
one assessment, collected by one dyke-reeve, and the commissioners of 
sewers, without any presentment, appointed separate officers, and made a 
rate on one district exclusively for the repairs of the wall, it was held, that 
the 'jurisdiction of the commissioners to make a rate being founded on the 
presentment of a jury, without which the rate was utterly void, the warrant 
to levy was also void, and the commissioners liable in trespass. Wingate v. 
Wayte , 6 M. & W. 739. See the 3 & 4 W. 4, c. 22, amended by the 4 & 5 Viet. 
c.45. 

The commissioners have power to amerce a township for neglect to repair 
works which by custom they are bound to repair, although they cannot tax 
a township in respect of the benefit they receive from drainage ; and in the 
former case they may levy the rate by distress against one of the parties 
liable. Ramsey v. Nornabell , 3 P. & D. 253. 
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{Arrest, p. 1015.) 

The plaintiff was arrested whilst returning from the Court of Chancery, 
whore he had been engaged as a barrister in a cause, and he obtained a 
Judge’s order for his discharge in that suit only;*the sheriff was justified in 
detaining him on other writs at the suit of other parties, the Judge’s order 
having reference only to the particular application ; but it seems that the 
action might be maintainable against the sheriff if any oppressive conduct 
were shown. Watson v. Carroll , 4M. & W. 592; and 7 Dowl. 217. 

A party having been arrested by a sheriff’s officer without any warrant, 
another officer obtained his name to be put in the warrant, which was di- 
rected to a different officer, it being in accordance with the practice of the 
office, and done without any collusion with the sheriff ; held not to invali- 
date the arrest, nor to entitle the party to his discharge from that warrant or 
other detainers. Robinson v.Yewrns, 5 M. & W. 149; and 7 Dowd. 377. 

But where the defendant was arrested on a warrant from the late sheriff 
(but on none from the present one), at the suit of M ., by his officer S., there 
being at the time another writ against him at the suit of 2?., the warrant on 
which from the present sheriff was in the hands of N., who delivered it to 
S; and the under-slieriff altered it to insert the name of <V., and detained 
the defendant at the suit of the plaintiff ; it was held, that the original cap- 
tion of the defendant was illegal, and that he was entitled to be discharged, 
and was not precluded from showing the original illegality of the caption 
by his having removed himself from the original custody by suing out a 
habeas corpus . Pearson v. Yewens , 5 Bing. N. C. 489; and 7 Dowl. 451. 

( Escape , p. 1015.) 

A party, whilst in mesne custody, was taken after the return of the writ, 
in the gaoler’s custody, to a distant place to attend before a revising bar- 
rister, and returned into gaol the same day ; it was held to amount to an 
escape ; but that the action was not maintainable without proof of some 
damage in fact or law. Williams v. Mostyn , 4 M. & W. 145 ; and 7 Dowl. 
38; questioning Barker v. Green , 2 Bing. 317. And see Plancke v. Ander- 
son, 5 T. B. 37. 

In debt, by the assignee of A ., a bankrupt, for an escape of a party in 
execution at the suit of A. before his bankruptcy, it was held, that the 
attorney on the record had no authority to direct the discharge, and a plea 
by the marshal that he discharged the party before notice of the bank- 
ruptcy, in pursuance of the requirement and direction of such attorney, 
was held to be bad, on demurrer. Savoury v. Chapman , 8 Dowl. 656 ; 3 P. & 
D. 604 ; and 11 Ad. & Ell. 829. 

In an action for an escape, the marshal pleaded that the prisoner escaped 
without his knowledge, and to places unknown, and afterwards, and before 
the commencement of the suit, voluntarily returned into the custody of the 
defendant; the plea is insufficient, in not averring that the defendant had 
no such knowledge during any period of his absence, but leave to amend 
given. Davis v. Chapman, 5 Bing. N. C. 453 ; and 7 Dowl. 429. 

In an action for an escape against the marshal, the plaintiff is bound to 
give a particulai of the precise day of the escape if he is aware of it, and 
if not, to give such information as is in his power. Davis v. Chapman , 

1 Nev. Sc P. 099. 



SHERIFF, 


1553 

A return of cepi corpus et paratum, &c. with evidence of no bail-bond in 
the office, is evidence for the jury in support of the count for an escape. 
Neck v. Humphrey, 3 Ad. & Ell. 130 ; and 4 N. & M. 707. 

(False Return , p. 1009.) 

The sheriff is bound by his return, both as to the fact of arrest, and also 
as to the day on which it was made. Cook v. Round, 1 Mo. & R. 512. 

Where the sheriff levied and sold under a fi, fa ., and, after notice of the 
defendant’s having petitioned for his discharge under the Insolvent Act, 
returned fieri feci, it was held that he was bound by such return, notwith- 
standing the defendant’s subsequent discharge. Field v. Smith, 2 M. & W. 
388 ; and 5 Dowl. 735. 

The sheriff’s return is only conclusive in the same action, and may be 
traversed in any other. Jackson v. H ill, 2 P. Sc D. 455. 

Case for a false return of nulla bona : under a plea that the party had no 
goods whereof the sheriff could levy the damages mentioned, the sheriff 
may show that the proceeds of the goods seized were exhausted by satisfaction 
of a year’s rent, the expenses and a Rum due under another writ of fi.fa, 
previously delivered to him. Wintle v. Freeman, 11 Ad. & Ell. 539 ; 1 Gale 
Sc D. 03. 

A recovery in the original action is no bar to an action for a false return 
of nulla bona , Pilcher v. King, 1 P. & D. 297, 

In case against the sheriff for a false return of nulla bona to a fi, fa., the 
defence being that the goods had passed to the assignees of the debtor, it 
was held to be unnecessary to put in the deposition of the petitioning cre- 
ditor to show whal the debt was, and that the defendant might show a dif- 
ferent debt. Birt v. Stephenson, 8 C. & P. 741. 

The acceptance by a plaintiff of part of ft debt, under a return that part 
only ha9 been levied, is no waiver of an action for a false return. Holmes 
v. Clifton, 4 P. & D. 112 (overruling Beynon v. Garratt , 1 C.&P. 154). 
See Watson v. Wace, 5 B. & C. 153 ;7D,icR. 633. 

(Special Bailiff, p. 1011.) 

A mere request to the sheriff to direct his warrant to a particular officer, 
does not make such officer a special bailiff of the plaintiff and so relieve the 
sheriff, nor is the latter relieved from the obligation to return the writ by 
the circumstance of a compromise between the parties. Balson v. Meggatt, 

4 Dowl. 557. 

Where the plaintiff’s attorney requested the writ of ca. sa . to be executed 
by a particular bailiff, and himself accompanied such bailiff uud directed 
him to do an act which constituted the arrest illegal, it was held, the de- 
fendant having afterwards escaped, that it amounted to making such 
officer a special bailiff, and that the plaintiff could not sue the sheriff for 
an escape from custody which was illegal, and rendered so by the conduct 
of the plaintiffs own attorney. Doc v. Trye , 5 Bing. N. C. 573; 7 Sc. 704 ; 
and 7 Dowl. 636. 

A mere request that a particular person named should be employed, held 
not to constitute him a special bailiff of the party and to relieve the Bheriff. 
Corbet v. Brown , 6 Dowl. 79*. 

( Damages , p. 1014.) 

The sheriff being only liable to pay the plaintiff the damages which he 
vol. ui. 5 0 
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has sustained, the Court will stay the proceedings in un action against flic 
acceptor of a hill of exchange on payment of debt and costs in that action 
only, although another action against the drawer may also be pending. 
Vaughan v. Harris , 3 M. k W. 542. 

( Money had and received, p. 1023.) 

The sheriff seized goods in the possession of to satisfy a fi.fa . issued 
against him upon a judgment of nonsuit for 07 l . S '. had previously con- 
veyed all his estate and effects to II. by a deed which it was contended was 
fraudulent and void as against creditors : and 11. gave notice to the sheriff’s 
officer not to sell, and demanded the goods. The officer Tefused to deliver 
them except on payment, of 97/., (the additional 30/. being claimed for 
poundage, expenses, &.e.) which the person sent by H. to demand the goods 
paid under protest. The sheriff, being ruled to return the writ, returned 
that he had levied of the goods and chattels of the plaintiff S. the sum of 
67 1. In an action for money had and received, brought by 8. against the 
sheriff to recover back the 30/., it was held not. to be necessary to prove a 
tender of the 07 /. Scarf v v. Ha lli fax, 7 M. & W. 288.* 

Original writs having been wholly executed, ought not to be transferred 
to the new sheriff, under 3 & 4 Will. 4, c. 99, s. 7, and the balance of the 
proceeds constituting a debt from the former sheriff to the debtor, cannot 
be taken in execution under 1 & 2 Viet. o. 110, s. 12, and the defendant is 
not rendered liable by having employed the same under-sheriff. Harrison 
v. Paynter , 0 M. & W. 387. 

( Insufficient Sureties, p. 1025.) 

In case against the sheriff for taking insufficient sureties in replevin, he 
is liable to Ihe extent of the penalty oT the bond given by them, and not 
merely of the value of the goods distrained, l'aul v. Goodluch , 2 Bing 
N.C. 220; and 2 Sc. 303. 

(8 Ann, c . H, s. 1, y*. 1027.) 

The sheriff is liable to the landlord, if he levy on the goods not of the 
tenant but a stranger, although he have been compelled to pay the whole 
amount to the owner. Forster v. Coohson, 1 G. & I). 58. 

In an action against a sheriff for removing goods taken under a Ji.fa. 
without paying a year’s rent, which was due to the landlord, the defendant 
pleaded that no rent was in arrear, and that the sheriff* hod no notice that 
any rent was in arrear, thus admitting the execution and the taking by the 
defendant. It wa9 proved that the goods were actually taken by M., and 
had never been taken except on that occasion ; held, that os there had been 
no other seizure, this sufficiently showed M. to have acted by the authority 
of the defendant, without proof of any warrant. Bead v. Thoyts , 9 C. & P. 
515. 

In the same action there was, in addition to the special count, a count in 
trover, to which the defendant pleaded not guilty, and that the plaintiff vyas 
not possessed ; and the plaintiff, in addition to the proof that a year’s rent 
was due, gave in evidence an absolute bill of sale, by which the tenant, before 
any Tent, had become due, assigned all his goods (including those token in 
fi fa.), to the plaintiff for a debt, the tenant remaining in possession of 
the goods; held, that there being no evidence on the latter count to connect 
the sheriff with the taking of the goods, the plaintiff must fail on that count j 
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but that if the jury thought the bill of sale void, as against the execution cre- 
ditor, they might find for the plaintiff on the first count for the amount of the 
year’s rent; and the jury having found for the plaintiff on the first count, 
and for the defendant on the second count, the Judge would not certify 
under the stat. 4 Anne, c. 16, s. 5, to exempt the defendant from costs on 
the pleas pleaded by him to the first count of the declaration. Read v. 
Thoyts, 9 C. & P. 515. 

It was held also that the party against whose goods the execution issued 
was a competent witness. Ibid. 

( Defence by Sheriff.) 

The sheriff is not liable when he acts judicially only. Pilcher v. King, 
IP . & D. 297. 

( Property seizable — Lien, p. 1028.) 

The sheriff cannot take goods which the debtor holds as a lien only. 
Legge v. Evans arid another , 8 Dowl. 177. 

Goods purchased by a married woman out of the proceeds of property 
settled to her sole and separate use may be taken in execution on a judg- 
ment against her husband. Came v. Brice and another , 8 Dowl. 884. 

Declarations made by the officer whilst in possession under a fi.fa. are 
evidence against, the sheriff* although they are made after the return of the 
writ. Joroles v. Humphrey, 2 C. & M. 415. 

And a letter from the under-sheriff t.o the officer in possession, directing 
him to demand only the 07 if S. 9 whose goods had been seized on a fi.fa. 
against them, came to pay the amount of the execution, is not admissible 
in evidence on behalf of the sheriff. Held, however, that it was a question 
for the jury, and ought to have been left to them, whether the money paid 
to redeem the goods was the money of & or not, and that if it was not, he 
was not entitled to recover: and that the sheriff was not estopped by his 
return to say that the excess beyond the 67 1. was not the money of S. Scarf e 
v. Halifax, 7 M. & W. 288. 

In trover for goods against the sheriff, an affidavit made by the sheriff’s 
officer on a motion by the defendant under the Interpleader Act, is admis- 
sible to prove the seizure of the goods by the servant of the sheriff, having 
full knowledge of its contents, and using it for his own purposes. Burchett 
v. Hulse, 7 A. & E. 455; S. C. 2 N. & P. 420. 

( Extortion , p. 1031.) 

The statute of 23 Hen. 6, c. 10, regulating the fees to be taken by the 
sheriff on an arrest, being in force at, the time of the action brought (prior 
to 7 Will. 4, & 1 Viet, c, 55), was held not to be repealed by any usage or 
practice in taxation, and that the liability of the officer for extortion was 
not Varied by the fact of the party having appointed his own bailiff. Plevin 
v. Prince , 10 Ad. & Ell. 494. 

The sheriff, although put to extra trouble and expense, &c., in makitig 
the levy on an execution, is entitled only to the fees allowed in the table 
under 7 Will. 4, &. I Viet. c. 55. Slater v. Haines , 7 Mees. & W. 413; and 
9 Dowl. 221. 

' ( Poundage , p. 1023.) 

Where the amount of the execution is tendered to the sheriff before actual 
levy, he cannot claim poundage; and where it was paid under protest, it was 
ordered to be refunded. Colls v. Coates , 3 P. & D. 511. 

5 a 2 
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The right to poundage under 29 Eliz. c. 4,jsnot affected by the 7 Will. 4, 
and 1 Viet. c. 55, or the table of fees made under it. Davies v. Griffiths, 
4 Mecs. & W. 377 ; and 7 Dowl. 204. 

STAMP, p. 1034. 

(Time and Mode of objecting to.) 

Plea, to an action on a bill, that it was not duly stamped, is ill, on special 
demurrer. Howard v. Smith , 4 Bing. N. C. 684 ; and 6 Sc. 438. 

Where an I O U instrument had, whilst counsel were engaged, been in- 
advertently rend, it was held that it was too late afterwards to object to 
the want of a stamp and withdraw it from the jury. Foss v. Wagner, 
0. Ad. & Ell. 116. 

Where, until inspection of the cheque on which the action was brought, it 
could not be known that it required a stamp, being post-dated, it was held 
that it was not too late to take the objection after it had been read, and that 
the fact of post-dating need not be specially pleaded. Field v. Woods, 2 
Nev. &, P. 117 ; and* 6 Dowl. 23. 

Where it is sought to draw up a rule for an attachment, it is competent 
for the officer of the Court to object to the absence of a stamp on an award, 
and therefore to refuse to draw up the rule. Hill v. Slocombe , 9 Dowl. 389. 

An agreement for the sale of a house referring only to the title deeds, if it 
come to the knowledge of the Court that an agreement is not stamped, it 
is not competent tcTtlie parties to waive the objection, and no decree will be 
made until the instrument is produced to the registrar properly stamped. 
Owen v. Thomas, 3 M. & K. 3-33. 

(Stamp, single , when Sufficient , p. 1052.) 

A deed conveying lands in trust, and containing a declaration of a similar 
trust as to stock, requires but one stamp. Doe v. Fereday , 4 P. & D. 287. 

Where an agreement was entered into pending disputes as to the boun- 
daries of mining lands, declaring that a surveyor residing out of the neigh- 
bourhood should be appointed by the agent of the lord of the manor, to set 
them out, and subsequently a memorandum was executed, reciting that the 
parties not having been able to appoint a competent surveyor residing out 
of the neighbourhood, had agreed to appoint a particular surveyor for the 
purpose; it was held that the two memoranda constituted but one agree- 
ment, and that one stamp was sufficient. Taylor v. Parry , 1 Sc. N. S. 586; 
and 1 M. &G.C04. 

So where the defendant, trading separately, and also in partnership, had 
goods consigned to him on both accounts and the bills of lading transmitted 
to him, and being desirous of receiving both consignments, signed an agree- 
ment in the name of the firm, containing an undertaking to be answerable 
for the amount of freight for his own goods, and another for that of the 
goods of the partnership, it was held, that having an interest in both, it 
was competent for him to make himself personally liable for the freight 
of both ; and that although the agreement might contain a plurality of 
contracts, it did not require more than one stamp. Shipton v. Thornton, 
1 P. & D. 216. 

(Ad valorem.) 

In debt on a bond, conditioned for the payment of a sum of money secured 
to be paid by a certain indenture, it was held, that it was necessary to 
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produce the deed, in order to 6ee whether it was such as required an ad 
valorem stamp, to exempt the bond from a higher stamp than 1 with which 
only it was stamped. Walmcsly v. Brier ley, 1 Mo. & R. 529. 

(. Affidavit , p. 1035.) 

Affidavits used in answer to an application to set aside an award made 
pursuant to a submission to arbitration by deed, must be stamped, notwith- 
standing the 5 Geo. 4, c. 41, which repeals the 54 Geo. 3, c. 184, as to stamps 
on legal proceedings in general. Templeman v. Reed , 9 Dowl. 962. 

( Agreement , p. 1035.) 

An agreement for the sale of a house stated that the sale was subject to the 
covenants set forth “ in a draft lease delivered this day held, that in 
calculating the number of words with reference to the stamp upon the agree- 
ment, the covenants in the lease were not to be included ; and, the agreement 
containing less than 1,080 words, and being stamped with alt stamp, that 
the stamp was sufficient. Sneezum v. Marshall, 7 M. & W. 417 ; and 9 Howl. 
267. 

A letter in the terms “I have received the sum of 7., which I borrowed 

of you, and I have to be accountable for the said sum, with legal interest 
is an agreement, and not a promissory note, and admissible with an agree- 
ment stamp. Horne v. Redfearne , 4 Bing. N . G. 433. 

Where the defendant having money of the plaintiff's wife in his hands, 
the plaintiff gave a memorandum that he consented to take it in weekly 
payments, and to give a receipt in full upon the whole being paid, it w r as 
held to be inadmissible without a stamp. Remon v. Hayward, 2 A. & E. 666. 

Where to the I O U were added the words, u to be paid on,” &c., it was 
held to be either a note or an agreement, and a stamp therefore necessary. 
Broohs v. Elkins, 2 M. & W. 74. 

A deed, purporting to be a surrender of a lease in consideration of a new 
one at an increased rent, does not require an agreement stamp, the agree- 
ment being incident to and part of the new conveyance. Hoe v. Phillips, 3 
V. & H. 603; and 11 Ad. & Ell. 79G. 

An agreement to make an engraver’s press, without any contract as to 
fixing it, is a contract for the sale of goods within the exception of the 
Stamp Act. Pinner v. Arnold, 2 Cr. M. & It. 613 ; and 1 Tyrw. & Gr. 1 ; 
holding the case of Buxton v. Rcdall , 3 East, 313, to have been overruled by 
those of Wilks v. Atkinson , 6 Taunt. 11, and Garhutt v. Watson, 5 B. & Aid. 
613. 

And an agreement for a sale of goods and goodwill is not a sale merely 
of goods within the exemption of the Stamp Act, and requires a stamp. 
South v. Finch , 3 Bing. N. C. 506; and 4 Sc. 293. 

A resolution of a company or association for the appointment of a clerk 
or secretary at a certain salary, is not an agreement or a minute or memo- 
randum of an agreement that need be stamped, within the 55 Geo. 3, c. 184* 
Vaughton v. Brine, 1 Scott, N. S. 258. 

A minute of a resolution entered in the books of a joint stock company for 
the acceptance of a tender for work to be done for the company, is not a 
minute or memorandum of an agreement that need be stamped, within the 
55 Geo. 3, c. 184. Lucas v. Beach, 1 Scott, N. S. 350. 

An agreement signed by the plaintiff only, is as against him valid in 
point of law as an agreement, and must therefore be stamped. Hughes v. 
Btidd, 8 Howl. 478. 
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A plaintiff in ejectment having adduced oral evidence of the terms of the 
defendant's tenancy under him, the defendant put in the following memoran- 
dum, signed by himself: — “July 13, 1838. — I acknowledge that I have held 
the estate/’ &c., “as tenant to T. F.” (the lessor of the plaintiff), “at a yearly 
rent of GO Z. , from 4tli July 1837, the rent to be paid quarterly ; and I further 
acknowledge to stand indebted to the said T. F. in 60 Z. for the first year’s 
rent, which was due on the 4th July instant. I have, on the signing hereof, 
paid the attorney of T . F. 6 d. in part of the rent so due.” Held, that this 
paper was not a mere acknowledgment or attornment, but a contract or 
evidence of a contract within stat. 55 Geo. 3, c. 184, sched. Part I. tit. Agree- 
ment , and inadmissible without a stamp. Foe dem. Frankis v. Frankis, 11 A. 
& E. 792. 

An I O U, which contains special terms that the sum to be paid shall be 
reduced in a certain event, and that part of the sum shall be disposed of in 
a particular manner, requires an agreement stamp, unless it relate to an 
amount under 20 1 . Evans v. Philpotts , 9 C. & P. 270. 

An agreement by an execution creditor to the sheriff to indemnify him 
on the sale of goods, requires a stamp, although the value of the goods be 
under 20 Z., unless the indemnity be limited to a sum under that amount. 
Shepherd v. Whceble, 8 C. & P. 534. 

(Annuity.) 

Where the grantor, in consideration of the marriage and of the portion 
of the intended wife, covenanted to pay an annuity to the plaintiff in trust 
for the inten !ed husband and wife, it was held that the deed did not require 
to be stamped, as upon the sale of an annuity, with an ad valorem stamp. 
Mqssey v. Hanney , 3 Bing. N. C. 478 ; and 4 Sc. 258. 

( Apprentice , p. 1040.) 

The exemption from the stamp-duty under 37 Geo. 3, c. Ill, was held to 
apply only to contracts for valuable consideration, and not to extend to an 
indenture of apprenticeship, where no premium was given. JR. v. Male , 
5 Nev. & M. 241 ; and 3 Ad. & Ell. 531. 

By an indenture of apprenticeship, the apprentice was bound to serve 
his master for five years and a half ; a deed of assignment transferred the 
services of the apprentice to a new master for the remainder of the term of 
five years and a half^ and the deed recited that instead of providing the 
apprentice with certain wages stipulated for in the original indenture, the 
new master would find him in food, lodging and washing, for the remainder 
of the said term and one year more ; the deed then bound the apprentice to 
his new master for that additional term : the deed of assignment is liable 
only to a 1 Z. assignment stamp, and no additional duty is payable on the 
creation of the new term of service. Mortice v. Cox , 9 Dowl. 661. 

Where no consideration was expressed in the indenture, it was held not 
to be within the 8 Ann. c. 9; and the 55 Geo. 3, c. 144, only varying the 
amount of duty, and not limiting the imposition of the stamp to any par- 
ticular period, it was held to be receivable in evidence, although stamped 
more than a year after its execution. Smith v. Agett, 8 Dowl. 411. 

(Assignment, p. 1040.) 

Where a party cutitlcd to receive commission as architect of works in 
progress, assigned it in trust to pay a debt, with a power to receive it, and 
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■a covenant to pay the debt and not to receive the commission or do any act 
whereby the assignee might be hindered receiving it, it was held to operate 
as an absolute conveyance of the commission, and not as a mortgage, and 
that a stamp calculated upon the amount of commission eventually received, 
was sufficient. Pooley v. Goodwin , 5 N. & M. 406. 

(Attorney, p. 1041.) 

The non-payment of stamp-duty at the time of admission, though it may 
subject the party to penalties, does not render the admission void. Middle- 
ton v.. Chambers , 1 Scott, N. S. 99. 

( Authority , p. 1041.) 

Where the town clerk of a corporation was authorized in writing by the 
trustees to vote on their behalf, in respect of lands vested in them by the 
Municipal Keform Act, it was held that such writing required a stamp. 
li. v. Kelk , 4 P. & D. 185. 

(Bill of Exchange, fyc. p. 1042.) 

“August 25th, 1837. — Memorandum, that I, Benjamin Payne, had 5 1. 5s. 
for one month of my mother and Shrivel], frdhi this date, to be paid by me 
to her. — Benjamin Payne," is a promissory note, and requires a stamp. 
Shrinell v. Payne, 8 Dowl. 441. 

(Bond, p. 1044.) 

A bond conditioned to secure a principal sum, with interest at 51. per 
cent, commencing from a previous day, is only liable to stamp duty on the 
principal sum. Barker v. Smart, 7 M. & W. 590. And sec 9 Dowl. 211. 

(Charge on Land, p. 1045.) 

Where, by a resolution in vestry, that the plaintiff should be reimbursed 
sums which lie had paid for church repairs out of the rents of certain church 
lands, it was held that if such consent amounted to a charge on the land, 
the entry was inadmissible in evidence, for want of a stamp, in an action 
against the churchwardens to recover the rents received; and semb. the 
churchwardens would have no power to bind,their successors in charging the 
land. Wrench v. Lord f 3 Bing. N. 0. 672; and 4 Sc. 381. 

(Deed, p. 1046.) 

By indenture, to which A., executor and devisee in trust, and C. andZ>. were 
parties, it was agreed and declared that certain stock, formerly the testator's, 
should be transferred to C. and D. in trust, according to the dispositions of 
the will; and in pursuance of an agreement, which was recited, A. by the 
same indenture, bargained, sold, released, &e., lands of A. to C. and his 
heirs, in trust that C. should out of the proceeds make certain payments 
directed by the will; the indenture bore a 11. 15 s. stamp: it was held that 
such stamp was sufficient, under thestat. 55 Geo. 3, c. 184, sched. Parti,, and 
that the indenture did not require to be stain ped but “ as a deed not other- 
wise charged,” &c. in respect of the disposition of stock, and as a “ convey- 
ance not otherwise charged,” &c. in respect of the bargain, sale, and release 
of lands. Doc v. Fereday , 12 A. & E. 23. 

(Lease, p. 1047.) 

A. being owner of a farm, let it for seven years to B., and by a written 
agreement of the same date as the lease it. was agreed that A. should 
manage the farm lbr B B. allowing A. 12s. a week, “and allowing him 

5 G 4 
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and his family to reside and have the use of the dwelling-house and furni- 
ture therein, free of rent/ 1 and this agreement was to he put an end to by 
three months' notice or three months' wages ; it was held that this agree- 
ment did not require a lease stamp, as it did not contain a demise of the 
house, the occupation being the mere remuneration for services. Doe d. 
Hughes v. Demy , 9 C. & P. 494. 

(Mortgage, p. 1048.) 

On a mortgage of premises held for lives, for 130/., with power to the 
mortgagee to expend not exceeding 70/. for a renewal, it was held, that a 
2/. stamp was sufficient. Doe d. Jarman v. Larder , 3 Bing. N. C. 92 ; and 
3 Sc. 407. 

An assignment of a mortgage as a mere transfer of an old security for 
money previously due, was held to be sufficiently stamped with a 3 6 s. 
stamp, although the seisin of the mortgagor was not proved. Doe v. 
Maple , 3 Bing. N. C. 832. 

Where a mortgage term was transferred upon a further advance, and the 
fee conveyed as a further security, it was held that the deed required only 
an ad valorem stamp on the further sum advanced. Doe v. Gray , 3 Ad. & 
Ell. 89; and 4 N. & M. 719. 

(Surrender, p. 1051.) 

Where by agreement, dated in May, between A. and B ., an estate was to 
be sold by auction, in lots, and if not all Bold, then after — August and 
before — September, the part remaining unsold was to be divided into equal 
lots between them, and a sum to be paid by B. to C., the principal tenant 
on his giving up possession at Michaelmas, which he had consented to do, 
it was held that the agreement stamped with a U stamp was sufficient, 
the instrument not amounting to a surrender, at the time of its being exe- 
cuted, of the tenant's term. Weddallv. Capes, 3 Cr. M. & B. 60; and 1 
Tyrw. & Gr. 430. 

(Trust, p. 1051.) 

A memorandum signed by the defendant in the terms “I hold of M. 2\ 
37/. to put into the savings' bank for her," is evidence of a debt, and not of 
a trust, although there was evidence that it was deposited in his hands to be 
applied to the use of M T. at the defendant’s discretion. Demon v. Hay- 
ward, 2 A. & E. 666. 


STATUTE, p. 1059. 

Words of, when compulsory. R. v. Leeds, 4 B. & A. 498. 

Where a private Act incorporating an insurance company provided that 
it should be judicially taken notice of, and without being specially pleaded ; 
it was held that it was sufficient to produce a copy from the King's printer. 
Beaumont v. Mountain , 4 M. & Sc. 177. 

("Repeal of, p. 1059.) 

The law does not favour the doctrine of repealing a statute by impli- 
cation. Foster’s Case, 11 Hep. 73, (a). Doe v. Grey, 2 T. R. 365; Dyer, 347. 

J?. v. D<r>vnes, 3 T. R. 569. Goldson v. Buck, 15 East, 376: Fortescue, 
c. 18. 

A repealed statute has no operation, &c. See further, 2 M. & W. 848. 
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STOCK. 

(Dividends.) 

Where the tenant for life of stock dies on the day of the dividends be- 
coming due, they belong to his residuary personal estate. Paton v. 
Sheppard, 10 Sim. 180. 


STOCK-JOBBING. 

Assumpsit for stock sold and transferred by plaintiff, and accepted by 
defendant; plea, stating an agreement for such sale, &c., and that at the time 
of making such agreement the plaintiff was not possessed of or entitled to 
the stock in his own right, &c. : held, that such contract was not void under 
7 G. 2, c. 8, s. 8. Mortimer v. M'Callan , 7 M. &c W. 20; and see S. C. 
6 Id. 58. 

See tit. Assumpsit — Illegality. 

SUICIDE. 

A person cannot be tried for feloniously inciting another to commit 
suicide, although that other commit the suicide. H. v. Leddington, 9 C. 
& P. 79. 

SURETY. 

(Liability of, p. 1062.) 

Where a bond was given by a merchant to his bankers as a security for a 
balance and for future advances, to which the respondent became a party as 
surety, and afterwards, the bond being defective, a fresh one was executed 
in a larger sum, to secure, as was alleged, a floating balance, with interest 
from the date of the execution, but was -in the common form, which was 
also signed by the respondent as surety, but the purpose was not explained 
to him, it was held that he was liable only for the balance then actually 
due, subject to an account of payments subsequently made to the bankers 
by his principals. Walker v. Hardman , II Bli. N. S. 229. 

In debt upon a bond given by a surety for the due performance of his 
duties by a collector of taxes, it was held, 1st, that such bond being given 
to the commissioners was good, although conditioned to pay the monies 
collected to the receiver-general and to the commissioners, notwithstanding 
the latter are required by the statute to pay over such monies to the re- 
ceiver; 2dly, that payment of monies collected in one year to the account 
of a different year, in order to cover deficiencies, was a breach of, the con- 
dition duly to pay over, &c. ; 3dly, that the sale of the lands and goods 
of the defaulter, was a condition precedent to any action against the surety, 
(dies. Abinger, L. C. B., and Parke, B.), but that to make such condition 
available, the surety is bound to aver and prove notice to the commissioners, 
or that they had knowledge of the existence of such lands, &c. (diss. Den- 
man, L. C. J., and Williams, J.) ; and, lastly, that upon the plea of general 
performance by the principal, one of the breaches being the failure to pay 
on the days and times appointed by the Act (which in fact did not appoint 
any, but empowered the receiver to do so), it would be presumed that the 
receiver had appointed days for such payment. Gwynne v. Burnell, % 
Sc. 16. 

This judgment was reversed on error, in Dom. Pr., the J udges differing 
as to whether the property of the principal which only came to the know- 
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ledge of the commissioners, or the whole, was to be exhausted before the 
surety could be called upon ; but the defendant having joined issue upon 
that plea (which would have been a good defence), in a manner which 
rendered it an immaterial one, and upon which he could not have judg- 
ment, and the plaintiff not being entitled to judgment, non obst . vered ., the 
House reversed simpliciter the former judgment. Qwynne Burnell, 1 Sc. 
N. S. 711 ; and 6 Bing. N. C. 453. 

In an action against a surety on a contract for works, to be paid for as the 
work proceeded, the contractor becoming bankrupt, and having received 
advances beyond what he was entitled to under the contract, and for which 
extra advances security had been taken, it was held that, in respect of the 
latter, the surety was not liable for the loss sustained by the non-fulfilment 
of the works. Warre v. Calvert , 2 N. & P. 120. 

A. joins with B. as his surety in a joint note for money advanced by the 
payee to B.\ an indorsement by the payee (since deceased) of the receipt of 
the money, and that it was money advanced to B., is evidence for A . in 
an action against B. for the money. Davies y. Humphries , C. M. & W. 153. 

( Discharge of, p. 1064.) 

Plea, to debt on bond, conditioned for the trustee of a bankrupt's estate in 
Scotland, appointed by the commissioners, faithfully, &c., that by the neg- 
lect of the obligees for thirteen years, and connivance, they had caused 
and permitted the trustee's default, but of which averment there was no 
proof; held that the defendant was not discharged: reversing the judg- 
ment below. Taggart v. Watson, 3 Cl. & Fi. 525. 

J. II., being indebted on simple contract to W., prevailed on his father to 
execute a bond for the payment within four years, within which period the 
father died, and W. obtained from* tlic son and representative of the father, 
a fresh bond for payment by yearly instalments : upon a creditor’s suit for 
administering the father’s estate, W. having claimed to come in upon the 
original bond, which he had retained, it was held, that the second bond 
was to be presumed to be a satisfaction of the first, and that the father was 
to be considered only as surety for the son, and that by giving time to the 
principal debtor, the creditor had discharged the surety. Clarke v. Henty, 
3 Younge & C. 187. 

On a bill for an injunction to stay proceedings at law against the sureties 
in a bond given by the principal on a contract for works, alleging that the 
defendants, by making advances beyond the value of the work done, had 
varied to the prejudice of the sureties, it was held that the sureties were 
thereby released, and entitled to have the injunction made perpetual. 
Calvert v. London Dock Co., 2 Keene, 638. 

SURRENDER, p. 1067. 

Where it was shown to be the practice in the office of the bishop’s steward 
to have old leases returned, before a renewal or re-grant, a lease produced 
with the seals torn off, was held to be admissible in evidence, as a foundation 
for the juTy to presume a surrender, by operation of law, of the former 
lease. Walker v. Bichardson , 2 M. & W. 882. 

TAXES. 

( Land Tax.) 

The plaintiff, being vicar of E., and owner and occupier of the vicarial 
tithes, and being also occupier of the rectorial tithes, which belonged to B., 
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and on which tlie land tax had been redeemed, was assessed to the land tax 
in a gross sum for vicarial and rectorial tithes. The whole sum, up to the 
quarter-day last past, being demanded by defendant, who was collector, the 
plaintiff refused to pay the sum at which the Tectorial tithes had been 
redeemed, but paid the residue of the assessment. The collector distrained 
on him, under stat. 38 G. 3, c. 6, s. 17, for the amount withheld. The dis- 
tress warrant did not specify the property. Held, that the distress was 
illegal, as being for a sum not due, and because the assessment should have 
separated the tithes belonging to different proprietors, under stat. 20 G. 3, 
c. 17, s. 3. That trespass lay for the distress, and that the plaintiff was 
not bound to appeal, under the sect. 8 of stat. 38 G. 3, c. 5. And that the 
demand having been for the sum alleged to be due for a quarter then 
expired, the defendant could not justify the distress by showing that a sum 
was due at the expiration of the current quarter for vicarial tithes, which 
would cover the sum distrained for. Charlton v. Alway , 11 Ad. & Ell. 993. 

As to collectors’ bonds, see Gwynne v. Burnell , 1 Scott, N. S. 711. 

TENDER. 

( When sufficient , p. 1067.) 

If a tender be made by a cheque contained in a letter requesting a receipt 
in return, and the plaintiff sends back the cheque, and, without objecting 
to the nature of the tender, demands a larger sum, it is a good tender. 
Jones v. Arthur , 8 Dowl. 442. 

(( I am instructed by the defendant, to say that 15 1. is more than is due, 
but that you inaj have it,” is a good tender, the money being produced. 
Thurpe v. Burgess , 8 Dowl. G93. 

A witness tells the plaintiff that he comes with the amount of Z)/ s bill, 
the plaintiff says he will not take it, that it is not his bill ; the witness Bwears 
that he offered it as the amount of the bill : this is a good tender, the plaintiff 
might have accepted the amount without admitting that no more was due. 
Henwood v. Oliver, 1 G. & P. 25 ; qu. as to Sutton v. Hawkins , 8 C. & P. 
259. 

Though a party tendering money, demand a receipt for the sum tendered, 
if no objection be made on that account, the tender is good. Richardson v. 
Jackson , 9 Dowl. 715. 

Where the plaintiff’s attorney wrote to the defendant, that unless the 

debt and charge of the letter were paid at his office by next, at 12 

o’clock, proceedings would be commenced, and before that day an agent 
tendered the debt at the office, to a person who refused to receive it unless 
the charge for the letter was also paid, it was held to be a good tender. 
(Parke B. dub,) Kirton v. Braithwaitc , 3 Cr. M. & R. 310. 

Where the defendant’s attorney tendered a sum, saying, u I tender you 
£, , for your claim on Af.,” which the plaintiff refused to accept in dis- 
charge of his bill $ and the former again said, “ I tender you £. the 

tender was held to be unconditional and sufficient. Jennings v. Major , 8 
C. & P. 62. 

A sum tendered, if the party will take it in full of the demand, is insuf- 
ficient. Gordon v. Cox , 7 0. & P. 172. 

Where the words of the tender were, “ I have called to tender £. , in 

settlement of JR/s bill,” it was held, that it was for the jury to say if the 
offer was conditional or not. Eckstein V. Reynolds , 2 Nev. & P. 256. 
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{Pleading,) 

To an action by payee against maker of a promissory note for 16/. 9 s. 4d. 
payable on demand, the defendant pleaded as to 3/, parcel, &c., a set-off at 
the time of demand. And as to 12/. Qs. 4 d. residue, &c., a tender of that 
sum, at the time of demand. The replication to the first plea denied the 
set-off at the time of the commencement of the suit; to the second plea, 
that before the making of the tender, the sum of 16 /. 9 s. 4 d. including the 
said sum of 12/. 9«. 4 d. was due upon the note, which sum the plaintiff 
demanded, but the defendant refused to pay the same, and that no set-off, 
or other just cause existed for the non-payment; held, that the replication 
was good. Cotton v. Godwin , 9 Dowl. 763. 

(Costs,) 

In debt for a sum above 20 /., the defendant pleaded a tender as to part, 
and nunquam indebitatus as to the residue. The plaintiff confessed the tender, 
and obtained a verdict for 13/., which, together with the sum tendered, 
exceeded 20/.; held, that the plaintiff was only entitled to costs upon the 
lower scale. Dixon v. Walker, 8 I)owl. 887. 

THREATS. 

Upon an indictment for threatening to accuse of an infamous crime, the 
jury may take into their consideration, in reference to the expressions used 
before obtaining the money, if those expressions are equivocal, what was 
said afterwards by the prisoner relating thereto, when in custody. R. v. 
Kain , 8 C. & P. 187. 

On an indictment under 7 & 8 Geo. 4, c. 29, for threatening to accuse; it 
was held, that the words were not confined to an accusing by course of 
law, but were to be taken to mean, threatening to charge before any third 
person. R. v. Robinson , 2 M. &. Rob. 14. 

Where the threat was to accuse “ of having taken indecent liberties,” 
it was held not to be within 7 Will. 4, and 1 Viet. c. 87, s. 4, under which 
the threat must be to accuse of having committed the complete crime ; but 
the prosecutor having parted with his money under the combined fear of 
personal violence and of the attack on his character, it was held to be not 
the less a robbery, because, in addition to the violence, there was the threat 
to accuse. R . v. Norton , 8 C. & P. 071. 

Where the prisoner was indicted and convicted in the common form for 
robbery from the person, and it appeared that the property had been 
obtained under threats of charging the prosecutor with an infamous offence, 
it was held that such conviction was wrong, for as the stat. 7 W. 4, and 1 Viet, 
c. 87, created the obtaining property by means of such threats a distinct 
offence, it could no longer be charged as robbery under 7 & 8 Geo. 4, c. 29. 
22. v. Henry , 2 Moody, 118; and 9 C. & P. 309. 

It is for the jury to say whether the terms of the letter amount to threats 
within the statute. R. v. Tyler , 1 Ry. & M. 428. 

Sending a letter to A. B. threatening to burn a house of which he is 
owner, but let by him to and occupied by a tenant, is not an offence within 
the 4 Geo. 4, c, 54, s. 3. R . v. Burridge , 2 M. & R. 296. 

TIME. 

( Calculation exclusive , when, p. 1073.) 

The rule is inflexible to construe “ ten days* notice at least,” to mean ten' 
clear days. Mitchell v, Foster, 4 P, & D. 150 ; see also in the matter of 
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Prangley , 4 Ad. & Ell. 781 5 6 N. & M. 421 ; Blunt v. H estop, 8 N. & P. 553 ; 
2?« v. Jus, of Salop , 8 Ad. & Ell. 173. And where a clear ten days’ summons 
is required to warrant a conviction, a conviction upon a shorter summons 
is without jurisdiction. Mitchell v. Foster , supra. 

Under the 3 Geo. 4, c. 39, s. 1 , which requires that every warrant of 
attorney to confess judgment, shall be filed (i within twenty-one days after 
the execution,” a warrant executed on the 9fch day of the Aonth may be 
filed on the 30tli. Williams v. Burgess , 9 Dowl. 544 . 

A rule to plead was entered at the Rule-office on the 23d of May at 
three o’clock in the afternoon ; on the same evening at six o’clock,, a decla- 
ration and demand of plea were delivered to the defendant; on the 28th at 
half past eleven o’clock in the morning, the plaintiff signed judgment for 
want of a plea ; held, that the judgment was regular. Chapman v. Davis , 
8 Dowl. 831. 

An order was obtained upon terms of seven days’ time to plead ; held, 
that the seven days commenced from the date of the order, and not from 
the expiration of the four days in which he was originally required to plead. 
Simpson v. Cooper , 2 Sc. 840. 

The six days, in the case of notice of moving for the writ to remove an 
order of justices, under 13 Geo. 2 , c. 18, s. 5, are to be reckoned one day 
inclusively and one exclusively. B. v. Goodenough , 2 Ad. & Ell. 463. 

A party obtaining a Judge’s order should serve it " forthwith; ” that is, 
before the opposite party is entitled to take a fresh step. Kenny v. Hutch- 
inson, 8 Dowl. 171. 

A clause giving an appeal required the party to enter into a recognizance 
“ forthwith ;” it was held to mean “ without unreasonable delay,” and that a 
delay of nine days after notice of appeal, was not a sufficient compliance 
with the Act. JR. v. Worcester Justices, 7 Dowl. 789. 

In an action on an attorney’s bill, the day on which it is delivered is 
not to be reckoned as one of the days of the month given to the client by 
the statute. Blunt v. Heslop, 9 Dowl. 982. 

In a notice of action against a magistrate under the 24 Geo. 2 , c. 44 , s. 1 , 
the time must be computed exclusive both of the day of giving notice and 
of the day of bringing the action. Young v. Iliggon, 8 Dowl. 212 . 

By an agreement of reference to arbitrators with power to apjjoint an 
umpire, it was covenanted that the umpire should make his award two 
calendar months after his appointment. He was appointed on the 29th of 
June, and afterwards the time for making his award was enlarged by con- 
sent for three months further. The Court held, that the 29th of June was 
to be excluded from the calculation of time, and therefore that the award 
being made on the 29th of November, was made in due time. In re Higham 
and Jessop , 9 Dowl. 203. 

Where the will appointed a person executor, provided he should apply 
for probate within three calendar months after the death of the testator, it 
was held that the day of the death was excluded. Wilmot , in the goods 
1 Curt. 1 . 

Property is to be transferred to a party when she attains her 25th year ; 
it is to be transferred when she becomes 24 years old. Grant y. Grant , 4 
Younge & Cr. 250. 

Goods were sold on the 5th October, to l>e paid for in two months • an 
action cannot be brought till after the 5th of December. Webb v. JFair- 
maner, 3 M. & W. 473 , 
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And it seems that now the general rule is, that in giving notice, the day 
of giving the notice is to be excluded. 11. v. Justices of Cumberland , 4 N. & 
M. 378; Pellcio v. Inhabitants of Won ford, 2 B. & C. 134 ; Lester v. Gar- 
land, 15 Ves. jun. 248 ; Hardy v. Ryle, 9 B. & C. 603 ; 4 M. & R. 295. 

The rule laid down in Pellew v. Inhabitants of Womford, is (per Alder- 
son, J.) a very excellent criterion, viz., to reduce the time to one day, and 
see whether y#i do not obtain an absurdity except by extending the first 
day. 

{Day, Fraction of, p. 1079.) 

Where a defendant died between eleven and twelve o'clock in the morn- 
ing, and a writ off .fa. was sued out against his goods between two and 
three o'clock the same day, the CouTt set the writ aside as irregular. Chick 
v. Smith , 8 Dowl. 337. 

{Evidence of— Fiat, p. 1079.) 

The time of delivering out a flat, in bankruptcy as an operative instru- 
ment, is “ the date and issuing,” within 2 &. 3 Viet. c. 29 ; and prim A facie 
the time of delivering it out of tlic Bankrupt-office is that time. Peiotress 
v. Arman , 9 Dowl. 828. 

{Date, p. 1079.) 

In an action by assignees for goods sold, &c., the defendant offered in 
evidence an account stated and settled, showing a balance to the defendant, 
and which was dated prior to the bankruptcy ; held, that it was to be pre- 
sumed to have been written at the time it bore date, and that it was 
properly received in evidence ; if the fact were otherwise, or the paper a frau- 
dulent contrivance, it was open for the plaintiff to show it. Sinclair v. 
Baggalcy, 4 M. & W. 312. 

Since the new rules the writ of trial is conclusive of the date of the writ 
of summons, and cannot be contradicted at tlic -trial ; although where there 
has been a mistake, tlic Court will allow the writ of trial to be amended. 
Whipple v. Manley, 1 M . W. 432. 

{Time of malting an Appointment, fyc. p. 1079.) 

Where justices met in petty sessions to appoint overseers in due time 
after the 25tli of March, pursuant to the 54 Geo. 3, c. 91, and in conse- 
quence of a difficulty with respect to certain appointments, they adjourned 
the consideration of those appointments to a day more than fourteen 
days from the 25th of March, an appointment made with respect to 
them, on such day of adjournment, was held to be good, as the sessions had 
become possessed of the subject-matter; and other appointments made for 
the same township, by other justices, within fourteen days after the 25th 
March, were held to be invalid. R. v. Sneyd, 9 Dowl. 1001. 

Where the councillors of a borough did not immediately after the first 
election of aldermen, appoint who should go out of office in the year 1838, 
as required by 5 & 6 Will. 4, c. 76, s. 25, but delayed such appointment 
until the 29th October 1838, it was held that such delay vitiated the elec- 
tion of the aldermen chosen to succeed the aldermen so appointed to go 
out of office. 2?. v. Alderson, 1 G. & D. 429. 

, {Sundays and Holidays, p. 1079.) 

In assumpsit for goods sold and delivered, plea, a sale on Sunday ; repli- 
cation, the subsequent retainer of the goods, whereby the defendant became 
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liable to pay for them own quantum valebant ; the replication was held to be 
bad, on demurrer, no subsequent promise being alleged after such retainer. 
Simpson, v. Nicholls, 6 Dowl. 355 ; and 3 M. & W. 240. 

The law of Scotland prohibiting all work on Sundays, “ except works of 
necessity and mercy ,” a master (a barber) cannot employ his apprentice 
in. shaving his customers on any part of that day]; and by a covenant in the 
indenture by the apprentice not to absent himself on “holidays or week 
days without leave,” the term holiday does not apply to Sunday, but to 
other days, directed to be kept as holidays in Scotland. Phillips v. Innes, 
4 Cl. & Fi. 234. Reversing the judgment below. 

TITHES. 

See as to time of claim, &c., stat. 2 & 3 Will. 4, c. 100. 

(Title to, p. 1080.) 

A conveyance is of a house and land, “with all profits, hereditaments 
and appurtenances to the said premises belonging,” the grantor having 
acquired at the time of the execution o£ the deed both the land and the 
tithes ; held, 1st, that the tithes were not extinguished by the unity of pos- 
session ; and, 2dly, that the word hereditaments being bound down by 
“ belonging and appertaining to the said premises,” passed only what was 
appurtenant to the land, which could not be predicated of tithes, and that 
in the absence of sufficient words appropriate to the transfer of tithes, they 
did not pass. Chapman v. Gat combe, 2 Bing. N. C. 51G; and 2 Sc. 738. 

Where the ancient documents only showed an endowment of the vicarage, 
but not its character or extent, and the ecclesiastical survey recognised 
“ privy tithes” as well ns small tithes, but a subsequent terrier mentioned 
privy tithes in contradistinction to tithes in general, as payable to the vicar, 
and he had always received payments denominated privy tithes, it w'tis 
held, that under such description, he was entitled to the small tithes. Hall 
v. Godson, 2 Younge, 153. 

An ancient document, in the nature of a terrier, produced from the proper 
custody and under the proper authority, although without date, and signed 
by various pevsons, without designating their character, is admissible. Hall 
v. Farmer, 2 Younge, 145. 

In a suit for tithe of oysters landed on a perch within a parish, the omis- 
sion to rate property so situated, is insufficient evidence of its not being 
within the parish. Perrott v. Bryant, 2 Younge & C. 61. 

The mere nonpayment of tithes is not a sufficient answer to the claim by 
a lay impropriator, against whom there can be no prescription in non deci- 
mando . Andrews v. Drever, 2 Sc. 1. 

Where the evidence of money payments extended to the reign of C. 1, but 
more ancient documents made no mention of them, it was held that the 
origin of such payments was to be deemed subsequent to the time of legal 
memory, and an account was decreed. Lw'd Graves v. Fisher , 3 Cl. & Fi. I ; 
and 8 Bli. N. S. 937. Affirming the judgment below. 

Where the defence set up was a distinct modus paid to the rector £the 
lord of the manor receiving the tithes from the terre tenants), which 
was proved to have been paid from the year 1690, and probably from 
an earlier period, under the name sometimes of “ seizin or modus,” and 
in som«v cases as “ a rent,” it was held that the prescription not being 
illegal, but improbable, and there being evidence of payment of some tithes 
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within the district, the prescription going with tithe*, and the evidence 
tending rather to show a lease and usurpation on the part of the lord, against 
ecclesiastical persons under his control and influence as patron, it was held, 
that such prescription was not made out, and an account was decreed. 
Knight v. Marquis of Waterford, 4 Younge & Co. 283. 

A modus in lieu of tithes is inconsistent with the receipt of tithes in kind 
by another. Ib. 

The rankness of a modus is not strictly an objection to it in point of law, 
but only a ground upon which the Court will determine, from the gross 
absurdity that any such bargain should ever have been made. Ib. 

The reasonableness of a custom to set out for tithe every tenth turnip, 
instead of every tenth heap, depends upon the fact whether the parson has 
thereby an opportunity of seeing it set out fairly, and was disallowed. Clarke 
v. Clarke , 2 Younge & Co. 245. 

Where at the time of the sale of an advowson, it was only voidable by 
reason of the incumbent having been instituted to another benefice, it was 
held that the right of presentation passed under the conveyance, and that 
the presentee of the vendee was therefore entitled to the tithes. Alston v. 
At lay , 6 Nev. & M. (580. This case was reversed in the Exchequer Chamber, 
and removed into the House of Lords ; but an arrangement having been 
made, was not argued there. 

Upon an issue whether a farm modus was payable for a particular farm, 
it was held that a former occupier, wtyo had always paid a sum as a modus, 
could not be admitted to prove what he had heard his. father, who had 
also occupied the farm, say respecting it ; as thin would be evidence of repu- 
tation of a mere fact only. Wells v. New College , Oxford, 7 C* & P. 284. 

See as to the recovery of tithes of small amount, 4 & 5 Viet. c. 36 ; as to 
the recovery of tithes from Quakers, 4 & 5 Viet. c. 37 5 Tithe Commutation 
Acts, 5 & 6 W. 4, c. 71 ; 1 Will. 4 ; and 1 Viet. c. 69. 

TOLL. 

The waggons of a wharfinger carrying goods brought by a canal to the 
defendants, the consignees, and in return collecting goods to carry to the 
wharf, are not stage-waggons within the meaning of a proviso in a local 
Turnpike Act, that, inter alia, stage-waggons conveying goods for hire should 
pay toll every time of passing 4nd repassing. Semblc, the description ap- 
plies only to conveyances wkieif carry goods, &c. for hire from one fixed 
point to another. JR. v. Ruscoe , 3 N. & P. 428. 

Bones uncrusheE, carried ft) the plaintiff's farm to be there crushed for 
the purpose^ manure, were held to be manure within the exemption from 
toll under 3 Geo. 4, c. 120, s. 32, and 5 & 6 Will. 4, c. 18, s. 1. Pratt v„ 
Brown, 8 C. & P. 244. * 

Where the tolls were fixed gross sums forgiven distances, it was held 
that the principle of fating parishes through which the navigation passed 
was by a mileage calculation, and, $be repairs being equal throughout the 
line, that the deduction from the gross receipts was to be in the same pro- 
portion, and afurthe* deduction of lCbper cent, for tenants’ profits. JR. v. 
Woking , 6 Nev. St M. 395. And pee JR. v. Kingswinford, 7 B. & Cr. 236 ; 
and R. v. Trustees of the Duke tf Bridgeioater, 9 B. & Cr. 68. 
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Where the toll was clearly imposed on the horses drawing the carriage, 
and by a subsequent section it was provided that no person should pay more 
than once in a day for passing or repassing with the satne horse* or car- 
riage, but that every person having paid toll once and producing a ticket, 
should pass, with the same horses and carriage, toll-free during that day, 
it was held that the latter clause did not control the previous one, which was 
dear, and that a stage-coach which had paid the toll, but changed horses 
before arriving at the next gate, was liable to a second toll. Hopkins v. 
Thorogood , 2 B. & Ad. 016. 

TRAVERSE. 

If a person be indicted for a misdemeanor, and it be a different misde- 
meanor from that for which he has been committed or held to bail, he is 
entitled to traverse, although he has been committed or bailed more than 
twenty days. JR. v. Howell, 9 C. & P. 437. 

TREASON, p. 1095. 

An objection to a witness on the score of misdescription, must be taken in 
the first instance. R. v. Watson, 2 Starkie’s C. 158. 

The description of a witness as of the parish of W., in the borough of W. t 
was held sufficient, although the parish extended far beyond the bounds of 
the borough. R. v. Frost, 2 Mo. 147. 

But where the description was of C., in the parish of L., and there were 
two places named C ., and the witnesses lived between both, it was held 
insufficient. Hid. 151. 

And where the witness was well described as of the parish of W., in the 
county of Af., “ borne times abiding at the hou«e of his son I., in the parish 
of B in the said county,” it was held, that although the former part of the 
description, standing alone, would have been good, yet that the description 
of the son being incorrect, it vitiated the whole. S. C. 9 C. & P. 161. 

A witness is described as lately abiding at a specified place; it appears on 
tlie voir di»e that he had a later and different place of residence; the 
description is not sufficient. R. v. Watson, 2 Starkie’s C. 116. 

On a trial for high treason it was objected, after the jury had been 
charged with the prisoner, but before the first witness was examined, that 
the prisoner had had no list of witnesses delivered to him under the stat. 
7 Anne, c. 21. It appeared that the indictment was found on the 11th of 
December, and that on the 12th of December a copy of it, and of the panel 
of the jurors intended to be returned by the sheriff, were delivered to the 
prisoner, and that on the 17th of December the list of witnesses was deli- 
vered to him. The prisoner was arraigned on the 31st of December. The 
objection to the delivery of the list of witnesses was, that the copy of the 
indictinent and the lists of jurors and witnesses should have been all deli- 
vered at the same time , simul et semel ; it was held, by a majority of the J udges, 
nine to six, that the delivery of the list of witnesses was not a good delivery 
in point of law; but it was held, by a majority of nine to six, that the objec- 
tion to the delivery of the list of witnesses was not made in due time ; and 
the Judges agreed that if the objection had been made in due time, the 
effect of it would have been a postponement of the trial, in order to give 
time for a proper delivery of the list. R. ▼. Frost, 9 C. & P. IQ2; 2 
Moody, C. C. 140. 

On a trial for high treason, any objection to the description of the wit- 
vol. iix. 5 FI 
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ness in the list of witnesses must be taken on the voir dire , and comes too 
late after the witness is sworn in chief. Ibid. 9 C. & P. 183. 

{Proof of the Crime.), 

In a case of high treason or conspiracy, the prosecutor may either prove 
the conspiracy which renders the acts of the co-conspirators admissible in 
evidence, or he may prove the acts of the different persons, and thus prove 
the conspiracy : therefore, in a ease of high treason, where it appeared that 
a party met, which was joined by the prisoner on the next day, the counsel 
for the prosecution was allowed to ask what directions one of the party 
gave on the day of their meeting as to where they were to go, and for what 
purpose. P. v. Frosty 9 C. & P. 149. 

Where the treason charges an insurrection, it is necessary to show that 
there was force accompanying it, and that the object of it was of a general 
nature ; and the onus of showing the object and meaning of the acts done 
lies on the prosecutors, and not on the prisoner. Ibid. 129. 

In a case of high treason, evidence had been given for the prosecution 
tli at an armed party attacked the W. hotel, in which the magistrates and 
troops were stationed. To show that the intention of the party was not 
treasonable, but was merely to procure the release of certain prisoners, a 
witness was called to prove that on the party arriving at the hotel gate, 
they were asked by a special constable what they wanted, when one of them 
answered, (i surrender up your prisoners it was proposed to call evidence 
in reply to show that that was not said at the hotel gate ; held, that this 
was properly evidence in reply. Ibid . 169. 

The Crown cannot recall witnesses to contradict matters offered in 
defence, unless they arise ex improviso y and the facts be new and which the 
Crown could not foresee ; and then the evidence in reply must be confined 
to such matter only. Ibid. 160. 

If, in an indictment for treason, it be stated as an overt act that the pri- 
soner discharged at the Sovereign a pistol loaded with powder and a certain 
Imllety and thereby made a direct attempt on the life of the Sovereign, the 
jury must be satisfied that the pistol was a loaded pistol ; that is, that there 
was something in it beyond the powder and wadding ; but it seem 9 that it is 
not necessary for them to be satisfied that it was actually loaded with that 
which is generally known by the name of a bullet. R. v. Oxfordy 9C.&P. 
626. 

TRESPASS. 

( Variance , p. 1099.) 

The plaintiff was possessed of a plot of ground called Hall Close, to 
which he added a strip of land from an adjoining highway, which was 
known by the name of Cow Lane; in an action to recover damages for a 
trespass committed on the newly inclosed land, it was held that it was 
properly described in the declaration as Hall Close. Brownlow v. Tomlin- 
son and others , 8 Dowl. 827 ; 1 Scott’s N. S. 426. 

A description of the L. I Q. as part of the sea beach, lying between high 
and low water mark, and abutting landward on five closes specified^ is dis- 
proved by evidence of a waste strip of shingle, no part ofthesea beach, inter- 
vening between their abuttals and the L . J. Q. Webber v. Richards , 1 G. & 
B. 114. 
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(Possession, p. 1099.) 

Upon the expiration of the tenancy, the . tenant is bound to give up the 
entire possession, unless by the custom he is entitled* to hold over any part ; 
which custom it lies on him to prove. Where the custom was to have one-third 
on tillage, which the tenant was entitled to hold until the harvest, and also, 
if there were an excess, when it was divided, and it was not dear whether 
a whole field was an excess or not, and the tenant might have a lien for 
. the expenses of sowing; it was held that the outgoing tenant was entitled 
to maintain trespass for cutting and taking away the corn. CoMeeot v. 
Smythies, 7 C. & P. 808. 

A verbal permission by the landlord to sow beyond the one-third, would 
be good as against him and his in-coming tenant. Griffith v. Tombs, 7 C. 
& P.810. 

Where overseers enclosed common lands for the use of the poor, it was 
held that they might maintain trespass against a stranger and wrong-doer, 
although they had not obtained the consent of the lord, as required by 1 & 
2 Wii^ 4, c. 42, s. 2, to perfect their title. May son v. Cook, 4 Bing. N. C. 
302; 6 Scott, 179. 


(Joint Trespass, p. 1104.) 

In trespass against several, the plaintiff proved acts by two defendants 
only on one day, and acts by all on another day ; the plaintiff, although 
he elected to rely on the former trespasses, may prove also other tres- 
passes against those two, but cannot, it seems, recover as against them*for 
trespasses in which they were implicated with others : where the defendants 
had pleaded specially, those against whom the plaintiff has abandoned*his 
case are not entitled to acquittal, until the issue on those pleas is dis- 
posed of, as they might, by the new rules of pleading, be still subject to the 
costs of the special pleas. Hitchen v. Teale, 2 Mo. & R, 30. 

The plaintiff, a sailor, lodged with one of the defendants, an innkeeper, 
and whilst, in a state of intoxication the other defendant desired a party to 
take out what money he had in his pocket, which the other received, de- 
siring the plaintiff to be told when he awoke that his money was lost, 
although he was afterwards told it was all right, and he desired 1 L of it to 
be given to a female, which was done, and the next morning the defendant, 
the landlord, offered him a small balance, after deducting his demand for 
lodging, &c. ; held, that the one directing the money to be taken and the 
other taking advantage of it as soon as done, they were jointly liable in 
trespass, and that the plaintiff was entitled to recover back the whole sum 
taken, minus the 1 L directed by him to be given. Peddett v. Rutter, 8 C. 
& P. 837. 

Trespass for an expulsion by A. B. and C. ; A. pleads not guilty, B. and 
C. admit the expulsion, but pay 20 s. into Court, and plead that no greater 
damages had been sustained ; if the jury (the 20s. being found by them to 
be a sufficient compensation for the expulsion, and being received from A.*b 
co-defendants) find A. to have sanctioned the expulsion, he is liable only 
to nominal damages. Walker v. Woolcott, 8 C. & P. 852. 

Trespassis maintainable against husband and wife for their joint act* Vine 
v. Saunders, 4 Bing. N. C. 06 ; 39c.859j and 6 Dowl. 233. 


5 h 2 
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(Assault, Proof of , p. 1104.) 

In trespass for assault, and threatening to shoot the plaintiff with a pistol 
loaded with powder and ball, it appearing that the defendant was com- 
mander, and the plaintiff a mariner on board a ship, and that whilst the latter 
was fighting with another person, the defendant had laid his hands on the 
plaintiff to restrain him, and threatened, &c. for the preservation of dis- 
cipline and order on board, it was held, that the plaintiff was bound to prove 
the allegation of the pistol being loaded, and that unless it was, there could 
be no assault ; so, if at the time of presenting, the defendant added words 
showing he had no intention of shooting* Blake v. Barnard , 9C& P. 620. 

(When the proper Form of Action, p. 1108.) 

The action for seduction of the plaintiff's servant may be either in case 
or trespass. Chamberlain v. Hazlewood , 6 M. & W. 315 ; and 7 Dowl. 818. 

Case does not lie for arresting a plaintiff whilst attending as a witness on 
a trial. Stokes v. White , 1 C. M. & R. 223 ; and malice makes no differ- 
ence as to the form of action. See Newton v. Constable , 1 G. & D. 408. 

* 

(By Agent , p. 1109.) 

In trespass and false imprisonment against the Marshal of the Queen's 
Bench, proof was given that the act was done by the direction of the deputy 
marshal, but there was no evidence of the appointment of that person ; 
held, that it was insufficient unless the defendant was proved to be cogni- 
sant of the acts of the deputy marshal. York v. Chapman, 3 P. & D. 490 ; 
and 11 Ad. & Ell. 813. 

( Damages , p. 1114.) 

In trespass for removing the plaintiff’s soil, the measure of damages is 
not what it would cost to restore the premises to their former state, but what 
is the actual loss to the plaintiff. Jones v. Goo day, 8 M. & W. 146. Case 
of Begenfs Canal Co . cited by Alderson. 76. # 

If a trespasser let in the sea on the land of another, the land being worth 
20 l. x he iB not to pay the expense of restoration by an engineering process. 
Per Alderson, B. Ib . 

In trespass, the question of damages is peculiarly for the jury, they are 
not bound to weigh very accurately the quantum of damage sustained from 
a trespass. Lockley v. Pye, 8 M. & W. 133. 

In trespass for breaking a dwelling-house, and assaulting and imprisoning^ 
&c. ; pleas, 1. not guilty ; 2. justification under a ca. sa, except as to the break- 
ing, &c., alleging the outer door to have been open ; replication, de injurid ; 
held that the outer door being open, being a condition precedent to the de- 
fendant's right to enter and arrest, it was a material averment, and that 
the plea was sufficiently traversed by the general replication. Secondly, it 
being proved that the defendants broke open the outer door, and so were 
trespassers ab initio , the Judge properly Directed the jury that they might 
give damages in respect of the whole injury complained of. Kirbey v. 
Denhy , 3 Cr. M. & R. 336. 

In trespass for an assault, the defendant is entitled to offer in mitigation 
the publication of a libel upon him by the plaintiff; but the defendant 
having brought an action for such libel, he ought to derive no advantage 
from it in diminution of damages ; held also, that the work of the defend- 
ant, on which the libel was a criticism, need not be read, but that the plaintiff 
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might in reply read parts of the work as part of his speech, to show that 
the criticism was fair. Frazer v. Berkeley , 7. C. & P. 621. 

In trespass for false imprisonment, by giving plaintiff in charge of a peace 
officer, the defendant, in mitigation of damages, may show the previous 
annoying conduct of the plaintiff towards him. Tkomas v. Powell , 7 C. k 
P.807. 

{Defence— General Issue , p. 1117.) 

Where in trespass, quare clausum fregit 9 the defendant pleads the general 
issue, intending to give the special matter in evidence by virtue of an Act 
of Parliament, if the jury find less than 40 *. damages the plaintiff is enti- 
tled to costs, unless the defendant in pleading the general issue has inserted 
in the margin of the plea “ by statute,” pursuant to the rule of T. T. 1 Viet. 
Jones v. Thomas , 8 Dowl. 99. 

And the Judges having, by 3 & 4 Will. 4, c. 42, power to regulate the prao» 
tice and pleading of the Courts, the non-compliance with such rule, precludes 
the defendant from giving special matter of defence in evidence under that 
plea. Bartholomew v. Carter , 9 Dowl. 890. 

In trespass for taking goods as a distress for pooT-rates, notwithstanding 
the new rules, the whole defence, and consequently that the goods were not 
the plaintiff's goods, may be gone into under the general issue. Haine v. 
Davey , 6 N. & M. 350 ; and 4 Ad. & Ell. 892. 

( Plea , admission by.) 

Trespass for assault on the plaintiff’s wife, the defendant pleaded that 
the person assaulted was not the wife ; held, not to involve an admission of 
battery on the record, or to prevent the effect of the Judge’s certificate for 
costs under 43 Eliz. c. 0. Wilson v. Lainson , 3 Bing. N. C. 307 ; 3 Sc. 670 ; 
and 5 Dowl. 307. 

{Lib. Tenementum , p. 1123.) 

The plea of liberum tenementum admits the plaintiff’s possession, and ren- 
ders it incumbent on the defendant to prove title, either by deed or by 
showing twenty years’ actual possession. Grice v. Lever, 9 Dowl. 240. 

The plea is not supported by evidence of acts of ownership for a period 
less than twenty years, where the estates, previously to and during that 
period, were shown to have been in a third party. Brest v. Lever , 7 M. & 
W. 693. 

{Denial of possession of Property , Sfc., p. 1127.) 

Trespass for assault and battery ; plea, that the defendant was in posses- 
sion of a dwelling-house, and that the plaintiff disturbed him, and entered 
into it, wherefore, &c. ; it appeared from the evidence that the defendant 
merely lodged in one room, the landlord keeping the key of the outer door ; 
held, that the replication putting the whole plea in issue, the plea was not 
sustained by the evidence. Monks v. Dykes , 4 M. & W. 66 7, 

Plea, in trespass for entering the plaintiff’s house and taking his goods, 
that the house was not the house of the plaintiff, nor the goods his ; on the 
trial,- the jury found that certain parts of the goods only belonged to the 
plaintiff: held, that the issue as to the property in the goods was divisible, 
and the 'postal was ordered to be amended, as to the goods found not to be 
his. Boutledge v. Abbott, 3 N. & P. 560. 

On issue joined upon the plea of not possessed, in trespaes guor* clausum 
freyit, the defendant may use as evidence the deposition of a witness, for- 

5 h 3 
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merly called by the plaintiff to prove bin possession in a proceeding before 
justices for an alleged trespass <?n the same close. It makes no difference 
that the witness is still alive. Cole v. Hadley , II A. & E. 807. 

Trespass for throwing down a wall ; plea, first, that it was not the plain- 
tiff’s wall ; secondly, that it was a party-wall, which latter issue was found 
for the defendant ; he is entitled also to a verdict on the first. Murley v. 
M ( Dermott , 8 N. & P. 866. 

Upon a justification, in trespass, of force to remove the plaintiff from the 
defendant’s house, when making a noise and disturbance, and replication, 
de injurid ; held, 1st, that the general proposition, that motive and intention 
may be the subject of inquiry on the general traverse, cannot be Supported ; 
and 2dly, that the plea not justifying the excess of violence and wounding 
used towards the plaintiff, she was entitled to a verdict on the general 
issue. Oakes v. Woody 2 M. & W. 791 ; questioning Lucas v. NockeUs , 10 
Bing. 182. 

Plea, that the defendant was lawfully possessed of a dwelling-house, and 
that the plaintiff unlawfully, in the said house, at the said time when, &c. 
justifying the removal of the plaintiff* after request, &c.; it appeared that the 
plaintiff had been tenant of apartments in the defendant’s house, and con- 
tinuing in possession after the determination of the tenancy by notice to 
quit, the defendant had turned the wife of the plaintiff out of possession, 
using no more force than was necessary to compel her to quit the premises ; 
it was held, that if the entry of the defendant was with such force as to sub- 
ject him to indictment for a forcible entry, and so his possession obtained 
by criminal means not lawful, that that point ought to have been expressly 
put and found by the J udge, (dm. Coltman, J .) Newton v. Harlund, 1 Sc. 
N. S. 474 ; and 1 M. & Gr. 644. 

(De Injuridy p. 1131.) 

The right to follow goods fraudulently removed to avoid a distress, is one 
annexed by law to the contract, and de injurid is a bad replication to a plea 
justifying under such right, according to the resolution in Crogate’s Case. 
Bowler v. Nicholson, 4 P. & D. 16. 

(Son Assault, p. 1134.) 

Where the trespass and assault alleged was, a beating with a bludgeon ; 
and the pleas, as to the assaulting, beating, and ill-treating, first, a justi- 
fication of molliter manus to remove the plaintiff from the defendant’s house ; 
and secondly, son assault demesne, and the Judge directed the jury that the 
striking with a bludgeon would not be justified on those pleas 5 it was held 
to be a misdirection ; dub. whether the pleas justifying only the beating 
were an answer to the aggravated battery laid jn the declaration. Oakes y. 
Wood, 8M.&W. 150. 

(Leave and Licence, p. 1137.) 

Goods which were upon the plaintiff’s land were sold to the defendant ; 
by the conditions of sale to which the plaintiff was a party, the buyer was to 
be allowed to enter and take the goods ; held, that after the sale, the plaintiff 
could not countermtfhd the licence. And that the defendant having entered 
to take, and the plaintiff having brought trespass, and the defendant having 
pleaded leave and licence and a peaceable entry to take, to which plaintiff 
replied de injurid : the defendant was entitled to the verdict, though ' it 
appeared that the plaintiff had, between the sale and the entry, locked the 



TRESPASS, 157# 

gates and forbidden the defendant to enter, and defendant had broken down 
the gates and entered to take the goods. Wood v . Mapd&y, 11 A. & ,E. 84. 

Trespass q. c.f. ; pleas, freehold in the defendant and leave and licence; 
replication to the first plea a demise (10 November 1886) by the defendant 
to the plaintiff; rejoinder denying the demise ; an agreement to give up the 
possession whenever the defendant should require cannot be gone into, 
but should have been rejoined, nor, as being part of the original bargain, 
can it be received in support of the plea of leave and licence. Tomkyns 
v. Lawrence , 8 C. & P. 729. 

In trespass for taking the plaintiff's goods, plea, leave and licence ; it 
appeared that the plaintiff, an ignorant young person, on his father's bank- 
ruptcy, being told by the commissioners at an examination, the defendant 
not being present, that the goods were his father’s, said, u he would give 
them up the Court granted a new trial, on the ground that the evidence 
did not sustain the plea. Ropery , Harper , 4 Bing. N. C. 20; and 3 Sc. 
250. 

Plea, in trespass for entering plaintiff's close, that the plaintiff had en- 
tered defendant’s close and seized goods against his will, and placed them 
on the close in the declaration mentioned, and that the defendant made 
fresh pursuit and entered to retake the goods ; held to be a good plea, 
the plaintiff giving an implied licence to enter for the purpose of recaption. 
Patrick v. Colerick , 3 M. & W. 483 ; and see Vin. Abr. tit. Trespass, 1 a . 

A party is justified in entering and placing on the plaintiff's close goods 
wrongfully placed by the plaintiff on the adjoining premises of the defendant. 
Rea v. Shewai'd, 2 M. & W. 425. 

Premises were .surrendered to a trustee for a mortgagee, with power, 
in default of payment, to sell when the mortgagee should think proper ; 
in trespass against the latter, he pleaded that default was made, and 
that he entered, but did not allege that it was for the purpose of selling, 
nor any request made to the trustee ; held on demurrer that the deed did 
not operate as a licence to enter, so as to afford a justification of the tres- 
passes ; ami leave to amend, by putting on the record a request by the 
mortgagee, was refused. Watson v .Waltham, 2 Bing. N. C. 485. 

(Justification.— Process, p. 1139.) 

The serjeant of a court of requests may justify under a warrant for the 
arrest of a defendant for not paying an instalment directed by the com- 
missioners of a court of requests, although the execution is illegal, not 
having been awarded by commissioners present in court on proof of the 
default. Andrews v. Marris , 1 G. & D. ,208. 

His situation is analogous to that of a sheriff acting under the process of 
a superior court, lb . ; and see Cotes v. Midhill, 3 Lev. 20 ; Moravia v. Sloper , 
Willes, 80* Secu8, where tie officer joins in pleading with the party. Morse 
v. James, Willes, 122 ; Smith v. Boucher, 2 Str. 993 ; Phillips v. Biron, 1 Str. 
609. 

But where commissioners entertained a claim of debt against one not 
resident within their jurisdiction, it was held that the commissioners were 
liable. Carratt v. Motley, 1 G. &. D. 276. But that the party who had 
merely stated the facts of the case to the Court Were not liable, U. ' And that 
the officer executing the process would not have been liable had the warrant 
been perfect in form ; but that he was liable, the warrant being void, for not 
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truly describing the Court of Requests, nor following the style and form 
prescribed by the Act. lb . 

Where the sheriff executed a fi. fa. after notice of the defendants dis- 
charge under the Insolvent Act, it was held, that although the issuing the writ 
might, be irregular, he could not be made a trespasser by obeying it., Whit- 
worth v. Clifton , 1 Mo. & R. 531. H 

A party cannot justify under a warrant which describes the arrested party 
by a wrong Christian name. Hoye v. Bush , 2 Scott, N. S. 88. 

Under a plea justifying detention by the defendant (the marshal of the 
King’s Bench) for chamber rent, it was held that if proved, the* defendant 
would have been entitled to a verdict ; but the evidence being that the rent 
was demanded in connexion with another claim for fees, &c., the plea failed. 
Stockdale v. Chapman , 7 C. & P. 303. 

Trespass against justices for false imprisonment, upon a conviction under 
6 & 6 Will. 4, c. 70 ; it appeared that the plaintiff had been removed, under 
sec. 85, by the council from his office of town-crier, and required to deliver 
up the bell used by him in such office : held that the justices, under sect. 00, 
had authority to commit the plaintiff for the refusal to deliver up such 
bell, as in case of any officer originally appointed by the council. Baylis v. 
Strickland, 1 Sc. N. S. 540 ; 1 M. & G. 691. 

A warrant by commissioners to apprehend a bankrupt, directed to “ J. A. 
and W. S., our messengers, and their assistants” does not justify the appre- 
hension of the bankrupt by a party acting as an assistant, but not in the 
presence, actual or constructive, of J. A. or W. S ., although with the warrant 
in his possession ; and if death had ensued in the attempt to take the bank- 
rupt, the crime would have amounted to no more than manslaughter. R. v. 
Whatley, 7 C. & P. 245. 

Sheriffs' officers, in executing a ca. sa ., entered through an opening in 
the outer wall of the house, leading into a small closet, where was a stair- 
case window roughly boarded upj held, that if such opening had been 
intended to have had a door or window put therein, it was to be considered 
as the outer fence, which being open, the defendants might enter ; but that if 
intended to be left open, then that the staircase window was to be deemed 
the fence of the house, and which the defendants could not justify the break- 
ing of for the purpose of entering. Whatley v. Williamson, 7 C. & P. 294. 

The defendant, the mayor of a borough, acting under the 92d section of 
the 5 & 8 Will. 4, c. 70, issued a warrant against the plaintiff, as overseer 
of a township, part of which was within and part without the borough, to 
levy the proportion of a borough-rate for that part of the township which 
was within the borough. In trespass against the mayor for a seizure of the 
plaintiff's goods under this warrant, it was held that the mayor h&d no juris- 
diction to issue such warrant, and that trespass was the proper remedy. 
Femley v. Worthington, 1 Scott, N. S. 432. 

To justify a chairman of a meeting in giving a party in charge for dis- 
turbing the proceedings, it must be shown that the conduct of the party 
amounted to a breach of the peace, and mere cries of “ hear," or asking 
questions, and making observations tending to throw ridicule -oA the meet- 
ing, will not be sufficient. Wooding v. Oxley, 9 C. & P. 1. 

Where a local waterworks company were authorised to erect works 
within certain parishes named, making compensation for damages, but 
were not to deviate from a stated plan, it was held, that damages Occa- 
sioned by works erected from a point within the plan to a mile beyond it, 
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but ^within one of the parishes, was within the provision for compensation, 
and that the Act would be an answer to an action for such damages. M. v. 
Nottingham Old Waterworks Co., 5 N. & M. 498. 

The defendant, an ostler, charged the plaintiff, a cab-driver, with having 
cruelly ill-used the horse, and gave him in charge to a police-officer; he 
not being the owner of the horse nor having seen the alleged cruel treat- 
ment, is liable for false imprisonment, as he had no right to give the plaintiff 
in charge, nor would the officer on such a statement have been justified in 
taking the party into custody of his own authority : held also that the de- 
fendant, having no right to apprehend the plaintiff, was not entitled to 
any notice of action under the 5 & 8 W. 4, c. 59, s. 19. Hopkins v. Crowe, 
7C.&P. 373. 

The prosecutor was creating a disturbance and attempting to fight in a 
public-house, when the defendant interfered, and upon the former attempt- 
ing to pass into a private parlour, the police, without being desired by the 
landlord to prevent him, collared him to prevent his so doing, when blows 
passed on each side ; held, that unless the jury were satisfied that a breach 
of the peace was likely to be committed by the prosecutor in the place 
where he was going, it was no part of the officer’s duty to prevent him 
entering ; and if not, or if more violence was used by the defendant than 
was necessary, he was liable to be convicted of a common assault'. 22. v. 
Mabel , 9 C. & P. 474. 

Trespass for an assault on and false imprisonment of the plaintiff, who 
was liable to be taken by the defendant upon a ca. ea held that the 
defendant having taken him when in custody of his bailiff, upon an unfounded 
charge of felony, he was liable for the illegal detention. Humphery v. Mit - 
chell } 2 Bing. N. C. 619. 

Where the defendant (a private person) had, without a previous applica- 
tion to a magistrate, given the plaintiff into custody on a charge of felony, 
which was afterwards dismissed on the hearing, it was held, in an action 
for the imprisonment, that the defendant was bound to show clearly that 
a felony had been committed, and that the circumstances were such as 
would induce a reasonable and dispassionate person to suspect the plaintiff 
guilty thereof. Allen v. Wright , 8 C. & P. 622. 

In trespass for shooting a dog, a plea that he was ferocious and had 
attacked the plaintiff, is not supported wheTfe it appeared that the animal, 
after having attacked the defendant, was running away: the circumstance 
of the animal being of a ferocious disposition, will not justify the shooting 
him, unless actually attacking the party at the time. Morris v. Nugent , 
7C.&P.672. 

Where one defendant in an action for trespassing in pursuit of game, 
justified under the authority of the other, who being owner of the lands, 
had demised them, with an alleged reservation of the game, and it appeared 
that the former had been summoned before a magistrate for the trespass, 
and on being called, the case was dismissed, it was held that the other 
defendant having never actually entered on the lands, but only given 
leave to the former to do so, the proceedings before the magistrate, under 
1 & 2 Will. 4, c. 32, s. 40, were a bar to the action against both. Jfohin- 
«em v. Vaughton 6f Southwick, 8 Q« & P. 252. 

Threats ;of personal violence to the captain will justify the latter in ex- 
cluding a passenger from the cuddy-table, although it may be difficult to 
say what degree of discourteous or vulgar behaviour would do so; and 
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where a husband was so excluded, the voluntary withdrawal of the wife, so 
far as regards the wife, was held not to be a breach of the captain’s contract 
as to the treatment of the passengers. Prenderga8t v. Compton, 8 C. & P. 
454. 

Where a police officer, although not present at any assault, afterwards, 
on the renewal of threats to break into a house forcibly, tookjthe plaintiff 
into custody at the defendant’s instance, and, in an action forthe assault 
arid false imprisonment, the defendant pleaded the previous violence, and 
that he was forced and obliged, “ in order to preserve the peace,” to give 
the plaintiff in charge, it was held that such plea was good after verdict. 
Ingle v. Bell, 1 M. & W. 518; and 1 T. & G. 801. 

In an action for false imprisonment against a magistrate and two con- 
stables, the notice of action being, of imprisonment in the lock-up house, 
evidence of what passed before the magistrate is admissible, as part of the 
alleged illegal transaction; but what was said by the constables before 
proof of any joint act by the defendants, is not receivable. Edwards v. 
Ferris § others , 7 C. & P. 542. 

Down lands, although private property, but not fenced off, are not " in- 
closed ” lands, within the 8 Geo. 4, c. 126, s. 97. And the surveyor taking 
materials therefrom without the ‘justices ’ order under s. 98 of that Act, 
is not liable in trespass. Tapsell v. Crosshey , 7 M. & W. 441. 

{Defence — Former Becoveiy .) 

Trespass for breaking, &c* plaintiff ’s close, and keeping up erections 
thereon without the plaintiff’s licence, he having previously recovered 
damages with satisfaction in an action for the erecting; this was held to be 
distinguishable from the payment of the value, as in case of personal chattels, 
and did not operate as a purchase of the right to continue; and after 
notice to remove buttresses erected by turnpike trustees on the plaintiff’s 
land, and refusal, a second action may be maintained for continuing the 
buttresses so erected. Holmes v. Wilson , 10 Ad. & Ell. 503, 

{Defect of Fences .) 

Pica, in trespass for chasing plaintiff’s sheep from a certain close belong- 
ing to the defendant into the highway, and leaving them there, that the 
sheep were doing damage in thje said close ; replication, that they erred and 
escaped from the plaintiff’s close into the defendant’s through defect of 
defences, which the latter was bound to repair, and issue thereon ; held, 
on a motion in arrest of judgment, that the replication was good, and 
that it was the defendant’s duty to replace the sheep, and not to leave 
them in the highway, although it might be the proper road for them to 
return. Carruthcrs v. Hollis , 8 N. & P. 246. 

- (Hew Assignment , p. 1141.) 

Trespass for arrest and false imprisonment; plea, a judgment and the 
takingin execution thereon ; replication, new assigning another and different 
arrest, &c. than that justified ; held, that although it was not essentially 
necessary to prove two arrests, and that it might be sufficient to prove an 
arrest different in its circumstances from the one pleaded, yet, that where 
the facts showed the arrest to have been Jpunded on the same writ, such 
writ having been only altered in consequence of part payment, the jury 
might presume it to be the same arrest. Darby v. Smith , 2 Mo. & R. 184. 
Plea, in trespass q.c.f, that the entry was under aseareh-warrant for goods 
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clandestinely removed by W. F. to the plaintiff’s house to avoid a distress ; 
new assignment, that it was on another occasion, at a different time ; to 
which the defendant pleaded the tenancy of W. F. at the rent of — — 
that one year’s rent wals due, and that W. F. fraudulently removed the goods 
as before ; held that the new assignment was not an admission of the truth 
of the mat^r previously pleaded, which was to be taken to relate to 
another trespass, and that the defendant was bound to prove the demise at 
the rent stated, and the rent in arrear, as alleged in the new assignment. 
Norman v. Wescombe , 2M.& W. 349. 

Costs. 

In trespass for an assault and false imprisonment, the defendant pleaded, 
as to the seizing and laying hold of the plaintiff, that it was done to prevent 
a breach of the peace. The jury found a verdict for the plaintiff, with la* 
damages, and the Judge certified under the 43 El#, c. 0, s. 2. Held, that 
as a battery was admitted on the face of the record, the Judge had no power 
to certify, and therefore that the plaintiff was entitled to his co&ts. Scruton 
v. Taylor and another , 8 Dowl. 1 10. 

The plea, denying the close in which, &c. to be the plaintiff’s, was held 
to bring the title in issue within 22 &23 Car. 2, c. 9, s. 136, and the plaintiff 
succeeding, was entitled, although with only one farthing dumages, to full 
costs. Pugh v. Roberts, 6 Dowl. 561. 

In trespass, quare clausum fregit, where there are several issues, and 
amongst them one on the plaintiff ’s possession of the close, the plaintiff has 
a right to a trial of all the other issues, although it appears on the opening 
of the evidence that he was not in possession of the close. Fry v. Monchton , 
2 M. & It. 803. 


TRIAL. 

In a criminal case where the prosecutor has removed the record by cer- 
tiorari, if the trial be put off by reason of the act of God, the defendant is 
not liable to the costs of the day. 12. v. Barrett , 2 Lew. C. C. 263. 

It is in the discretion of the Judge to bail the prisoner or not, when his 
trial is postponed on account of the absence of the prosecutor. Anon. 2 Lew. 
C. C. 260. 

Where a party was incapacitated from giving evidence by a conviction 
for bigamy, the Judge allowed a trial for murder to be postponed, in order 
that, in case of a pardon obtained, the witness might be examined. JR. v. 
Owen , 9 C. & P. 83. 

It is competent for the Court to receive the affidavits of persons who 
swear of their own knowledge to the fact of jurymen misconducting them- 
selves by drawing lots for their verdict, although statements by the jurors 
themselves could not be received. Harvey v. Hewitt , 8 Dowl. 598. 

Where a jury have misconducted themselves in their demeanour during 
the trial, in such a way as to lead to the presumption that justice has not 
been properly administered, the Court will grant a new trial. Hughe* y. 
Buddy 8 Dowl. 315. 

Motions respecting causes tried by writ of trial must be made on affidavit 
verifying the Judge’s notes, as well where the trial took plage before the 
Judge of an inferior court of record as before the sheriff. Fden v. Bretton, 
9 Dowl. 245. " 

Where a new trial is obtained ex Aebito justitice, on one of several issues, 
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the 'rule for a new trial re-opens the whole record. Earl of Macclesfield v. 
Bradley, 7 M. & W. 670. 

A notice of countermand given to a defendant residing in the country, 
whose cause is conducted by an attorney in London only, is insufficient. 
MargetUon v. Rush, 8 Dowl. 888. 

{Motion for New Trial, p. 1144.) 

Where, from the pressure of business, the intended motions for new trials 
are put into the usual list to be made after the first four days, it is necessary 
to give notice to the other side, or judgment signed on the fifth day before 
the mofRn is made will be regular. Roe v. Edwards, 7 Dowl. 647. 

The motion for a new trial, if made within four days after the return of 
the distringas , is sufficient, although more than that after the trial. Aymes 
v. Lettice, 8 Dowl. 202, and 6 M. & W. 216. 

( Amount of Damages, p. 1144.) 

Where the jury found only 20 s . damages in a case of slander, although 
very gross, the Court refused a new trial on the ground of the smallness of 
the damages. Rendall v. Hayward , 6 Bing. N. C. 424. 

Where in trover the jury found for the plaintiff, but accompanied their 
verdict with a statement in writing, that whether the goods were delivered 
to the defendant as a loan or gift, they ought to have been returned, which 
statement the associate refused to receive, it was held that he was right, it 
amounting to a mere expression of private opinion. Whittett v. Bradford , 
6 Sc. 711. 


( Reception of Copy, p. 1144.) 

Where the copy of an ancient grant in the cliartulary of an abbey had 
been received, among other documents, to establish the antiquity of a weir 
on a public river, and objection was made to the whole class of evidence 
(which was afterwards held to have been properly received), and the objec- 
tion as to the reception of the copy (no search having been first proved to 
have been made for the original) was not particularly pressed, the Court 
would not allow it afterwards to prevail, it being one of many other 
documents which were unquestionable, and its rejection not being sufficient 
to have varied the verdict. Williams v. Wilcox , 3 Nev. & P. 606. But see 
Vol. I. p. 532. 

Noobjections can be taken at the trial for defects cured by 7 Geo. 4, c. 64, 
es. 20, 21, but only by demurrer. R. v. Law , 2 Mo. & R. 197. 

Where a prisoner has been arraigned on several indictments, and tried 
on one or more which have failed, it is against principle, as holding out a 
premium fpr getting fresh evidence, to permit the trial of the remaining 
ones to be postponed until the next session. 2?. v. Fuller and Others , 9 C. 
& P. 35. 

TROVER. 

( Fixtures , p. 1145.) 

Fixtures, parcel of the freehold, although as against the landlord the 
tenant may have a right to remove them, cannot be deemed recoverable as 
goods and chattels in trover. Mackintosh v. Trotter , 3 M. & W, 184. 

And see Mimhull v. Lloyd, 2 M. Sc W. 450. 
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(Proof of Title, p. 1148.) 

Where a customary heriot of the best beast is due, the property does not 
vest in the lord previously to selection. Abington v. Lipscombe, 1 G. & D. 
230. 

A selection of seven, where five only are due, will not vest property in 
any. Ib. 

The plaintiffs were lessees of all mines and minerals under a large tract 
of waste land called Mold Mountain. In trover for ore wrongfully ex* 
tracted by the defendant from a spot which the plaintiffs alleged to be part 
of Mold Mountain, it is not necessary for the plaintiffs to prove the title or 
seisin of their lessors, but it is enough, as against the defendants, who were 
wrong-doers, to show a possession and enjoyment by themselves under the 
lease; and for this purpose, acts of ownership exercised by the plaintiffs, 
by working mines on other parts Qf the mountain, are evidence of their 
right under the spot in question, being part of the#waste. Taylor v. Parry , 
1 Scott, N. S. 570. 

Where large stones (probably fallen from adjoining cliffs, but uncertain 
when) were embedded in the land of the copyholder at the time of his 
admission, held that he could not remove them, and that the lord might 
maintain trover for such as he had removed and sold. Dearden v. Evans, 
6M.&W. 11. 

Where a memorandum described the deeds deposited as of "my B. 
estate/ 9 it was held not to include the furniture in the house thereon. 
Hunt, ex parte, 1 Mont. D. & D. 139. 

The plaintiff had authorised a party to purchase a cow, which he had 
done, but before the cow came to the plaintiff’s hands, or she had assented 
to the purchase, it was taken away by the defendant ; by bringing the action 
the plaintiff elected to take the bargain, and had a sufficient right of pro- 
perty to maintain the action. Thomas v. Philips , 7 C. & P. 673. 

(Gift, p. 1148.) 

A gift by a father to his son under age, made absolutely and accepted, 
cannot be reclaimed without the consent of the son. Smith v. Smith, 7 C. 
& P. 401. 

(Bill of Exchange, p. 1149.) 

Where a bill drawn by defendant and delivered to the plaintiff was stolen, 
and with the plaintiff’s indorsement forged thereon was paid by the defend- 
ant’s bankers, and returned to the defendant, it was held, that no title 
passing by the forgery, the plaintiff was entitled to recover the bill in 
trover, there being no negligence found on the part of the plaintiff, although 
six weeks elapsed before the loss was discovered and notice was given to 
the defendant. Johnson v. Windle, 3 Bing. N, C. 225 ; and 3 Sc. 606. 

1 A,, the drawer, residing abroad, indorsed the bill specially to C. and re- 
mitted it to his agent, who got it accepted by the drawees, informed C. 
that he had been directed to pay her money on account of it, and desired 
to know how it should be remitted, but whilst the bill remained in the 
agent’s hands, A. desired him not to pay the proceeds, until the accounts of 
C, had been investigated, and after that to pay what might appear to be 
due ; no such investigation took place, and the agent retained the bill ; 
it was held that no change of the property having taken plaeey but it still 
remaining the property of the drawer, C, could not maintain trover for it. 
Brim t v. Hampshire, l M. k W. 865. * 
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(Factor, p. 1140.) 

The' relaxation of the former rule, as to pledges by agents, factors, &c., 
by 6 Geo. 4, e. 94, s. 2, applies only to cases where the factor is entrusted 
with the documents as the means of effecting the sale, &c. on behalf of his 
principal : where, therefore, the bill of lading only was transmitted, upon 
which the factors, not for the purpose of such sale, &c., but without au- 
thority, obtained dock-warrants which they pledged as securities for per- 
sonal advances, it was held that the principals were entitled, on the factors 
becoming bankrupt, to recover from the parties with whom the dock-war- 
rants had been pledged, the proceeds of the goods ; also, that the amount 
for which such pledge was made, being in satisfaction of a former debt from 
the factor, and as it would not have been made except upon the under- 
standing of its being so applied, that it was not an advance within the 
statute. PkilUps v. Huth, 6 M. & W. 572. 

Where a factor had goods consigned to him and the bills of lading in- 
dorsed, and received the dock-warrants and wharfinger's certificates in his 
own name, which he pledged for advances on his own account, it was held 
that the 6 deo. 4, c. 04, did not extend to documents created by the factor 
himself, btft only to pledges by him of documents entrusted to him by the 
owner ; and that it made no difference that the pledgee knew that the goods 
were not the property of the factor. Close v. Holmes , 2 Mo. & R. 22. 

I., a merchant in Ireland, employed the plaintiffs as his factors at 
Liverpool, and shipped a full cargo of oats on board a boat, No. 604, and 
took a boat-receipt or bill of lading from the master, acknowledging the 
receipt of the oats deliverable in Dublin in care for and to be shipped to the 
plaintiffs in Liverpool ; on the same day I. received from the master of 
another boat. No. 64, a like receipt, but no part of the cargo was shipped, 
although prepared for loading, and he wrote to the plaintiffs that lie u had 

valued on them for 1 against those oats,” and enclosing the receipts, 

and they accordingly accepted the bill, and remitted it to I.; in the mean- 
time the defendant, a creditor of pressing him for security, he consented 
to give an order on his agent in Dublin to deliver the cargo of No. 604 ; 
held, that pn the acceptance of the bill, the plaintiffs acquired a complete 
title to the cargo of that boat, but that, as to the second cargo, there being 
nothing at the time on which the undertaking of the boat-master could 
operate, and the intended cargo being afterwards otherwise appropriated by 

the plaintiffs could only support trover for the former.cargo. Bryant v. 
Nix, 4 M. & W. 776. 

(Sale, p. 1140.) 

A sale within the city of London, in an open shop, of goods usually dealt 
in there, is a sale in market overt, although the premises are described in 
evidence as a. warehouse, and are not sufficiently open to the street for a 
person on the outside to see what passes within. Lyons v. Be Pass, 11 A. & 
E.326; 9C.&P. 08. * 

Senible, that the master of a ship has authority, when, in consequence of 
injury to the ship during the voyage, there is no prospect of bringing her, 
to the termination of the voyage, to sell her for the benefit of all parties 
interested. At all events, where the proceeds of such sale have been received 
by the owner, that is a sufficient ratification by him of the act of the mas- 
ter in selling her, so as to prevent him from afterwards recovering back the 
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ship from the purchaser or one claiming under him. Hunter v. Parker, 
7 M.& W.322. 

So, it is equally a ratification of a sale by an. auctioneer, acting under a 
parol authority from the master. . Ib. 

And where, under such circumstances, the ship was transferred by an 
instrument executed by the auctioneer, under seal, but in other respects 
complying with the requisitions of the Registry Act, 3 & 4 Will. 4, c. 55, 
$. 31, it was held, that the ratification of the owner was sufficient to give 
validity to the transfer ; for that, as the statute does not require a transfer 
under seal, the instrument might have the effect of a written transfer by 
the master according to the statute, as ^ell as that of the deed of the 
auctioneer, lb . 

The purchaser of a vessel under such circumstances cannot set up any 
defence of lien against an action of trover by the owner. Ib . 

The vessel having sprung a leak, put into a foreign port, and the master was 
advised by the agent of the charterer that he would take charge and do every- 
thing necessary for the vessel, but the master consigned her to a party, 
and then executed a bottomry bond, which was put up to public sale, and 
purchased by the claimant without inquiry as to the necessity, &c. ; held, 
that the bond being clearly an imposition on the owner, was invalid, and 
that the purchaser, although bond fide, could not recover. Prince of Saxe 
Coburg , 3 Hagg. 387. 

{Lien, p. 1148.) 

If the possession of one entitled to a lien be unlawfully determined, the 
right remains, and trover lies. Picas v. Stochley, 7 C. & P. 587. A lien is 
not destroyed, although the debt be barred by the statute of limitations. 
Spears v. Hartley , 4 Esp. C. 81. Nor although the vendor of the goods recover 
against the vendee for goods bargained and sold. Houlditch v. Pesanges , 
2 Starkie’s C. 337. 

{Pemand, p, 1155-1161.) 

A written demand by A , B, states that he has the plaintiff's power 
of attorney to make it ; the defendants’ attorney, in the presence of the 
defendants, says he will admit the service of the demand ; it is not necessary 
to produce the power of attorney. Leuckart v. Cooper , 7 C. & P. 119. 

{Conversion, p. 1155.) 

A count alleging a delivery by F. of a horse to the defendant, to be kept 
and delivered by the defendant on the request of F., and satisfaction of all 
claims, and stating a request by F. to the defendant to deliver it to the 
plaintiff, who paid all claims, and alleging that the defendant wrongfully 
detained the horse; held bad, in arrest of judgment, the duty arising to 
deliver to F. only; and as a refusal is not a conversion in itself, although 
evidence of it, it could not be taken as a count in trover. Tollit v. Shenstone, 
? Dowl. 457. ; 

In trover for chalk dug from plaintiff's wastes, it appearing that the 
plaintiff's bailiff had demanded payment for it, but whether as for a rent 
was not shown; and the refusal being on the score of poverty and not show- 
ing any disclaimer of the plaintiff's title, a new trial was granted oh the 
defendant's motion. Williams v. Plumridge, 2 Sc. 790. 

Where goods lent to a party, since deceased, came into defendant's pos- 
session* who, upon their being demanded of him, said he should do nothing 
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but what the law required, and did not afterwards deliver them up; it Was 
held to be a sufficient conversion. David yi Nicholas, 7 C. & P. 839. 

•Where the wife of the plaintiff, having pawned goods with the defendant 
in a false name, and lost the duplicate, having subsequently obtained two 
memorandums, and the plaintiff afterwards claiming them on the original 
duplicate, the defendant refused to deliver them up on account of the me- 
morandums which had been delivered out, it was held, that it was a question 
whether the refusal was on a bond fide doubt of the plaintiff’s title, and 
whether a reasonable time had elapsed for satisfying himself. Vaughan v. 
Watt, 0 M. & W. 492. 

A horse being for sale, A . asked the agent of the vendor to let him have 
the horse for the purpose of trying it, and the agent did so ; held, that A . 
was entitled to put a competent person on the horse for the purpose of 
trying it, and was not limited to merely trying it himself. Lord Camoys v. 
Scurr, 9 C. & P. 383. 

( Damages , p. 1164.) 

The declaration in trover being general, the plaintiff must show what 
goods the defendant took into his possession, the value of which goods js the 
proper measure of damages. Cook v. Hartle , 8 C. & P. 568. 

(Defence, p. 1105.) 

Under the general issue in trover, evidence of lien is inadmissible. White 
v. Teale, 4 P. & D. 43,- 12 A. & E. 106. 

(Not possessed.) 

Under the plea in trover that the plaintiff was not possessed, &c., the 
defendant may give in evidence a right of lien. Brandao v. Barnett, 2 Sc. 
N. S. 96. - 

(Fraud.) 

A. brought trover for a dog against £., and also against C., to whom 
B. had parted with it ; in the former action A. recovered a verdict and 
50 Z. damages, to be reduced to Is. on the dog being given|up ; in the latter 
action C . recovered a verdict, and after the trial he allowed possession to 
be given to A ., but at the same time claimed the property and required the 
delivery, which was refused; held, in trover by him against A., that as he 
had not by his conduct induced A. to enter into any disadvantageous compro- 
mise, he had not precluded himself from maintaining the action. Sandys 
v. Hodgson, 2 P. & D. 435. 

The true owner of fixtures stood by and permitted a party to represent 
them as his own, in a transaction with a third party, who afterwards sold 
them to the defendant ; he cannot maintain an action against the latter. 
Gregg v. Wells, 2 P. & D. 296 ; andlO Ad. & Ell. DO. ' 

(Estoppel.) 

Where the plaintiff in trover for goods, was proved to have sworn that 
the goods described in her schedule, upon taking the benefit of the Insol- 
vent Act; belonged to others, it v^as held that such oath did not estop her 
from claiming them in the action, although the contradiction was for the 
consideration of the jury. Thornes '*. White, 1 T. & G. 110? 

j£- ' 

(Ntoo Assignment.) + 

Trover by assignees for four hundred bales; of <otton, pjea as to the con- 
verting of three hundred and four bales, parcel, fee., that they were pur- 
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chased by T. B. M, as agent for the bankrupts, and paid for by him, and 
shipped for and on account of the bankrupts, and that, they becoming 
insolvent, and the cottons coming to the hands of the defendant as owner 
of* the vessel on board of which they were shipped, T. B . M. the consignor, 
stopped them in transitu , To this plea the plaintiffs new-assigned that they 
issued their writ, and declared thereupon, not for the supposed conversion 
in that plea mention^, but for that the defendant converted and disposed to 
his own use of divers bales of cotton, “ different to and other than the said 
bales of cotton in the introductory part of that plea mentioned and also 
for that the defendant converted and disposed of the last-mentioned bales 
of cotton “on other and different occasions and times, and for other and 
different purposes, and in another and different manner than in the said 
plea mentioned/’ Plea, not guilty: — It was held, that, however objec- 
tionable in point of form , the new assignment in substance alleged another 
and different conversion of the same subject-matter as that mentioned in 
the plea: and, a verdict having passed for the defendant on the trial, upon 
the assumption that the plaintiffs were bound to prove a conversion of 
cottons other than the three hundred and four bales mentioned in the plea 
to the declaration — the court directed a new trial. Branclter v. Molyneux , 
1 Scott, N. S. 553. 

Where in trover by assignees of an insolvent for five horses, harness, &c., 
one plea alleged that they were delivered to the insolvent by the defendant, 
on an agreement for a lien thereon by the defendant until the price paid ; 
and it appeared that, of the five originally delivered, three hud died, and 
others were substituted by the insolvent, who, upon his going to prison, 
sent an order for delivering the five to the defendant ; the plaintiff having 
new-assigned that the conversion was of ''ther horses, &c. than in the 
pica mentioned, it was held that, under this assignment, the plaintiff was 
entitled to prove the taking of horses, &c., not justified under the lien ; and 
that the circumstances made out a sufficient primd facie case for a jury, that 
the transfer, as reg^jjded the three horses, was voluntary. Bolton v. Sher- 
man, 2 M. & W. 395. 


TRUSTEES. , 

Money having been embezzled by a clerk of a savings bank, Ao action 
lies against the trustees ; the remedy is by arbitration under the statute 
9 Geo. 4, c. 92. B. v. Mildenhall Savings Bank, 2 N. & P. 278. Sec Crisp 
v. Bunbury , 8 Bing. 394. 

UNLAWFUL ASSEMBLY. 

Any meeting assembled under such circumstances as, according to the 
opinion of rational and firm men, are likely to produce danger to the tran- 
quillity and peace of the neighbourhood, is an unlawful .assembly m f and in 
viewing this question, the jury should take into their consideration tlie 
hour at which the parties met, and the language used by the persons assem- 
bled and by those who addressed them, and then consider whether firm and 
rational men, having their families Jmd property there, would have reason- 
able ground to fear a breach of the peace ; as the alarm must not be merely 
such as would frighten any foolish or timid person, but must be such as 
would alarm persons of reasonable firmness and courage. JK. v. Vincent, 
9 C. & P. 91. 

VOL. 111. 5 I 
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Any assembly of persons attended with circumstances calculated to excite 
alarm is an unlawful assembly, anil it is not only lawful for magistrates to 
disperse an unlawful assembly, even when no riot has occurred, but if they 
do not do so, and are guilty of criminal negligence in not putting down any 
unlawful assembly, they are liable to be prosecuted for a breach of their 
duty. jR. v. Neale , 9 C. & P. 431. 

On the trial of an indictment for a conspiracy to procure large numbers of 
persons to assemble, for the purpose of exciting terror in the minds of her 
Majesty's subjects, evidence was given of several meetings at which the de- 
fendants were present, and it was proposed to ask a witness, who was a 
superintendent of police, whether persons complained to him of being 
alarmed by these meetings ; held, that the evidence was receivable, and 
that it was not necessary to call the persons who made the complaint. 
B. v. Vincent , 9 C. & P. 276. 

USE AND OCCUPATION. 

Debt will lie for use and occupation although there be no express demise, 
if it be not by deed. Gibson v. Kirk , 1 G. & D. 252. 

Debt for use and occupation, on a parol demise, by the assignee of the 
reversion, is not maintainable as to the rent accruing for the occupation 
before the assignment. Mortimer v. Precdy, 3 M. & W. 602. 

(Agreement, proof of \ 1175.) 

A himself a leaseholder of a house, entered into an agreement with B . 
to grant him an under-lease of the house for twenty years and a fraction, 
from Midsummer 1836. B. entered into possession, and paid rent to A. 9 
and underlet a portion of the house to C 1 from Michaelmas 1836, and re- 
ceived from C. the first quarter’s rent, due at Christmas 1836. On the 
lltli of January 1837, B. t wishing to part with his interest before the execu- 
tion of the lease, wrote to A. requesting him to insert the name of D. in- 
stead of his. Z>., a few days after, sent to A. a writtej} consent to become 
his tenant, on the same terms as B . had agreed to; and, in consequence, 
the lease was, on the 16th of March 1837, granted by A. to 2>., instead of 
to B. D. brought an action for use and occupation against C., to whom 
B, had underlet a part of the house, and claimed the quarter's rent due at 
Lady-day 1837; held that he was entitled to recover. Green v. London 
Cemetery , 9 C. & P. 6 . 

A, let premises to four persons, B. C . D, and 2?., for a year certain, end- 
ing at Midsummer 1839, with a proviso that if, a month at least before the 
termination of the yea r, a request were made to him to that efFect, A. would 
grant them a lease for seven, fourteen, or twenty-one years. The lessees were 
directors of a joint stock bank, and occupied the premises for the purpose of 
its business. B . ceased to be a director in January, and C. in March 1838. 
On the 31st of May, the solicitor of the directors applied to A, to renew the 
tenancy for another year to* the then directors; but no agreement to that 
effect was finally executed. On the 20th of June, the solicitor applied for 
a renewal of the agreement for a quarter of a year; to which the plaintiff, 
on the 23d, replied “ that he should consider of it." Nothing further passed 
between the parties, but at the Michaelmas following the premises were 
delivered up to A. ; held, that the four original lessees were liable to A ., in 
an action for use and occupation, for the rent of the quarter from Mid- 
summer to Michaelmas. Christy v. Tancred, 7 M. & W. 127. 
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A house is demised by writing for a year and six months certain, from the 
date, at a yearly rent, payable at the usual periods, with a proviso that three 
calendar months' notice should be given on either side previous to tj^deter- 
xnination of the tenancy. The holding having been continued without any 
new express agreement, a notice to quit ending with the second year is 
sufficient. Doe v. Dobell , lG,&D. 218. 

The yearly holding refers to the time of entry. 

Where a yearly tenancy is continued for a number of years, it may be 
considered, after the expiration of the tenancy, as an original demise for the 
whole of the period; the liability during the time to determine the tenancy 
by notice makes no difference in the legal effect of the occupation. See 

B. v. Hurstmonceaux , 7 B. & C. 551 ; and the reporter’s note, 1 G. & D. 229. 

A party let into possession under a contract of sale, is liable for use and 

occupation from the time of breaking off the contract. Howard v, Shaw, 
8M.&W. 118. 

A. B. and C. (being unmarried) entered into a contract in December 
1834, for a term of seven years, at a rent payable quarterly, under which 
contract they entered, but which (the plaintiff not having executed it) could 
not operate as a demise ; in the following September, C. married one of the 
defendants, and A. afterwards became bankrupt, and his assignees paid 
the quarter’s rent at Michaelmas 1835, but it did not appear by whom the 
previous rent was paid, although admitted to have been paid ; and there 
was no evidence of any payment having been made before CJ s marriage, 
or with her assent afterwards ; held, that there was not sufficient evidence 
to raise an implied new tenancy, so as to charge the defendants (A. B. and 

C. , and C.’ s husband) in an action for use and occupation on a joint demise. 
Doidge v. Bowers , 2 M. & W. 365. 

In debt for rent by a survivor, upon a joint demise by joint tenants ; plea, 
that the parties were tenants in common, was held to be a good bar on 
demurrer. Berne v. Cambridge , 1 Mo. & It. 539 ; and see Doe v. Errington, 
1 Ad. & Ell. 750 ; and 3 Nev. & M. 646. 

Where the only evidence of the plaintiffs’ title as owners was, that one of 
them told the defendant, the tenant, that he had bought the reversion, on 
which the defendant wished him joy of the purchase ; but upon afterwards 
sending to demand the rent, the defendant refused to pay, saying he had 
notice to quit, and an action brought against him for the rent ; held, that 
it was a question for the jury, whether the conduct of the defendant 
amounted to an admission of the plaintiffs’ title, so as to render him liable 
to them: the jury found for the defendant. Stephens and Lemon v. Lynn, 
8 C. & P. 389. 

Upon a letting by auction, although there was nothing to show that the 
defendant, the lessee, was to hold of the plaintiff, the owner, and there was 
an express condition that the rent was to be paid to the auctioneers or their 
order, but the owner Bigned the conditions as approving of them, it was held 
that the auctioneers were to be considered only as agents, and that the 
plaintiff was entitled to maintain the action of debt for the use and occu- 
pation. Evans v. Evans, 9 Ad. & Ell. 132. 

It appeared that lodgings let at a rent payable quarterly had been burnt 
down ; lipid that, in use and occupation, the landlord was entitled to the 
rent accruing from the last quarter to the time of the fire taking place. 
Packer v. Qihbins, 1 G. & D. 10. 
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Stamped as a Lease, — Agreement , matter of, p. 1177.) 

In a^ the cases where agreements have been held to amount to leases, there 
have been words of present demise, or both the parties have contemplated 
that possession should be taken, and the relation of landlord and tenant 
should commence before the final lease was executed; per Patteson, J. 
Jones v, 1 Reynolds, 1 G. & D. 69. 

The defendant by letter offered to take a lease for 40 years from June 
next, of the iron and manganese ore, at a sleeping rent, and a royalty of 
1 s. per ton, and to work them in relative proportions together, as fixed by 
a competent person ; to which the plaintiff replied, u I agree to the terms 
contained in your letter, and shall be ready to grant a lease conformable 
thereto from myself and all proper parties, whenever you require me;” 
this was held to constitute an agreement only, and not a demise. IHd. 

By an agreement for a demise of premises, to hold from a future day, at 
a rent payable quarterly, and to execute a lease, with the usual covenants for 
payment of rent, &c., it was stipulated that until sucdi lease should be executed, 
the grantor might distrain for rent in arrear ; held, that as such stipulation 
would have been nugatory if the instrument were intended to operate us a 
demise, it amounted only to an agreement, and that a lease stamp was unne- 
cessary. Bicknell v. Hood , 5 M. & W. 104. 

So if an agreement for a lease contain an express stipulation that it shall 
not operate as a demise. Herring v. Brook, 7 C. & P. 361. 

So where after the execution of an agreement to make and execute a lease 
with stipulated terms and covenants, to be prepared at the cost of the lessee, 
and “approved of by the lessor's solicitor, the intended lessor assigned the 
premises for a long term on mortgage, and afterwards became a bankrupt, 
and the mortgagee gave the lessee notice to pay the rent to him, it was held 
that the instrument was properly stamped as an agreement for a lease, and 
that after such notice he might maintain the action for use and occupation, 
for the occupation after the mortgage to him. Bawson v. Eicke, 2 Nev. 
At P. 423. 

A memorandum, in the terms, “ I, D. B., hereby certify that I remain in 
the house, at, See., upon sufferance only, and agree to give immediate pos- 
session to him at any time he may require was held not to amount to an 
agreement for a tenancy, or to require a stamp. Barry v. Goodman, 2 M. 
& W. 768. 

Where the terms of the agreement under which the defendant was to 
occupy the premises rent-free, taken altogether, amount only to a mode of 
remunerating him as bailiff, and not to a lease, a 1 /. stamp is sufficient. 
Doe d. Hughes v. Derry, 9 C. & P. 494. 

Upon an agreement for a demise of premises for 99 years to a committee 
in trust for the parishioners of H., for the purpose of a poor-house, with a 
clause for purchasing in fee, and agreements by the committee to pay the 
rent, and keep in repair, &c., and to execute a lease, &c., but none was ever 
executed, it was held that the agreement operated as a de mi se from the 
date thereof, and not as a mere agreement for a lease, and that it vested in 
the overseers for the time being, by force of the 69 Geo. S, c. 12, s. 17, and 
that they were liable to the covenants.. Alderman v. Neate , 4 M. & W. 794. 

Upon a Bale by auction of the u herbage of closes” for five months for 
46 1, paying a deposit of 10 L and giving a joint note for the remainder 
payable within that period, and if not given to the satisfaction of the 
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vendor, that he should be at liberty to relet the premises, the instrument 
was held to be properly stamped with a 1 L stamp ad a conveyance or lease, 
upon the sale of any lands or tenements under 50/. Cattle v. Gamblef 5 Bing. 
N. C. 46 ; 0 Sc. 733 ; and 7 Dowl. 98. 

( Defence , p. 1180.) 

As to the proper plea, see tit. Assumpsit — Debt— New Rules. 

Action for refusing to perform a contract for taking a furnished house, 
plea, that the defendant was induced to enter into such contract by fraud 
and misrepresentation; the agreement was made with the plaintiff’s agent, 
who, to a question whether there was anything objectionable about the 
house, replied, “ that there was no objection whatever,” but it was proved 
that the plaintiff knew of the adjoining house being a brothel ; held ( dies . 
Lord Abinger), that it was necessary to show the representation to have 
been fraudulently made ; and the agent not knowing of the objection, and 
that the representation not being embodied in the contract, the circum- 
stances did not constitute fraud sufficient to support the plea. Cornfoot 
v. Fowke , 6 M. & W. 368. 

Where the conduct of a landlord was such as to justify the abrupt 
departure of the tenant of furnished lodgings, it was held that the land- 
lord could only recover for the actual time of occupation, although the 
period of tenancy was not expired, anrl that he could not insist on the want 
of notice. Kirkman v. Jervis , 7 Dowl. 078. 

Where trustees of an insolvent, to whom he had assigned all his effects, 
put in a person to carry on the trade and dispose of the stock, but it was 
never intended by them, nor was any act done to induce the landlord to 
believe that they intended to take possession as tenants, and the jury found 
that there was no occupation, it was held that they were not liable in an 
action for use and occupation. How v. Kennett and another , 5 N. & M. 1 ; 
questioning Carter v. Warne, 1 M.& M. 479. And see Nation v. Tozer, 

1 Cr. M. & R. 172; and 4 Tyrw. 661. 

Where premises were demised for a term, at a certain rent, and the land- 
lord agreed to enlarge the buildings, the tenant agreeing to pay 10 Z. per 
cent, on such outlay, it was held that it was to be deemed to be a colla- 
teral agreement, and not a contract running with the land, for which on 
the bankruptcy of the tenant liis assignees were liable Lambert v. Norris , 

2 M. & W. 333. And see Donellan v. Read , SB. & Ad. 899. 

Where the tenant had with another person given a joint note to his 
landlord for the rent due, and in ejectment by the landlord, a verdict for the 
lessor of the plaintiff was agreed to be taken, he consenting that the 
defendant should remain in possession for a fortnight, and “ not be called 
on for any rent now due,” it was held that such agreement extinguished 
the claim on the note for rent. Howell v. Lewis, 7 C. & P. 5 00. 

Where the defendant had been tenant to parties who entered into an 
agreement for a lease to the plaintiff, and afterwards, in the expectation 
that it would be carried into effect, the defendant paid to the plaintiff 
a quarter’s rent, it was held, the agreement having been put an enTLto, that 
the defendant might, in an action brought against him by the plaintiff for 
subsequent use and occupation, show that the owners of the legal reversion 
were remitted to their original rights, and that the plaintiff had no title to 
the rent. Brook v. Biggs, 2 Bing. N. C. 672 ; and 2 Sc. 803. And see 
W addelove v. Barnett , lb, 538, 
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(Action for Double Value , p. 1186.) 

The plaintiff, being the owner of a woollen mill and steam-engine, let to 
the defendant a room in the mill, together with a supply of power from the 
steam-engine by means of a revolving shaft in the room ; in an action for 
double value, under stat. 4 Geo. 2, c. 28, against the tenant for holding over 
after the expiration of a notice to quit, in estimating such double value, the 
value of the power supplied cannot be included. Robinson v. Learoyd, 

7 M. & W. 48. 

In debt for double value for holding over, a notice to quit in the usual 
form at a given day, “ or at such time as your holding shall expire after 
the expiration of half a year from the receipt of this notice,” is a sufficient 
demand of possession to render the party holding over liable under 4 Geo. 2, 
c. 28, s. 1 ; a statement of a co-tenant, who had always paid the rent although 
he had not occupied, “ that he had nothing to do with the land,” is not ad- 
missible to show that there was no wilful holding over on his part. Hirst 
v. Horn , 6 M. & W. 393. 

( Competency , p. 1186.) 

Where, in an action for use and occupation, a witness was called by the 
plaintiff, who stated that he held the premises of the plaintiff, it was held 
that he could not, without being released, be asked whether he had not 
given uj> the premises to the defendant, as he had a direct interest that the 
money for their use and occupation should be obtained from the defendant, 
since that would put an end to all claim for rent against himself; and that 
the 3 & 4 Will. 4, c. 27, s. 42, did not apply. Hodson v. Marshal '/, 7 C. & P. 16. 

USURY. 

Where, after a refusal to advance a sum of money on mortgage of lease- 
hold premises, it was agreed that in consideration of 400/. the borrower 
should grant two annuities of 20/., to be issuing out of the premises, it was 
held, that as the money to be paid would clearly exceed five per cent, on the 
sum advanced, the transaction was usurious. Chillingworth v. ChiUingworthy 

8 Sim. 404. 

Where, by the terms of dealing between an English house and a foreign 
merchant, 6 L per cent, was to be paid on future balances, which by the 
foreignlaw was legal, it was held that the questions were, first, whether the 
contract was to be performed in England, and that it was a fit case for an 
issue to be tried by a jury as to the intention of the. parties, and if it was to 
be performed in England, that it Tf as to be deemed an English contract ; 
secondly, that, to constitute the agreement usurious, the jury were to be 
satisfied that the substance of the contract was that the interest was to be 
taken for the loan or forbearance of money. Guillebert, ex parte, 2 Deac. 
509 ; and 3 Mont. & Ayr. 455. 

The [statute 3 & 4 Will. 4, c. 98, s. 7, which protects bills of exchange 
payable at three months or less from the usury laws, was held to extend also 
to warrants of attorney, given to secure payment of such bilb. Connop v. 
Meaks , 2 Ad. & Ell. 326. 

But where the inference to be drawn by the Court from the facts stated 
was, that a loan was agreed upon and mad?jipon the security of the deposit 
°f a lease* and that the security of a note and warrant of attorney were 
added for the purpose of legalising the demand of interest beyond five per 
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cent., it was held that the transaction was not within 3 & 4 Will. 4, c. 98, 
s. 7, or 7 Will. 4 & I Viet. c. 80, those Acts contemplating the case of 
interest taken upon or secured by a bill or note, as the real and bond fide 
ground of the debt. Barrington v. Collis , 5 Bing. N. C. 332. 

In ex parte Terr ewe st, cited in Holt v. Miers , 5 M. & W. 16$, the Judge 
•of the Court of Bankruptcy held that a bill of exchange given to secure an 
usurious loan, was not within the protection of the statute 3 & 4 Will. 4 , 
c. 98 ; but the Court in Holt v. Miers held otherwise ; and see Connop v. 
Meaks f, 2 Ad. & Ell. 326. 

The statute 7 Will. 4 & 1 Viet. c. 80, protects a bill of exchange payable 
three months afterdate, although it be given to secure a debt due, and more 
than five per cent, interest. King v. Braddon , 10 Ad. & Ell. 675 ; Holt v. 
Miers , 5 M. & W. 168. 

According to Vallance v. Siddell, 6 Ad. Sc Ell. 932, a warrant of attorney 
taken as a security for a debt and usurious interest, would have been void ; 
but if taken bond fide to secure a bill of exchange, or if the latter were 
given as the original security for usurious interest, it would have been good. 
Herrington v. Collis turned entirely on the question of fact, whether the 
security for the original loan was the lease or bill of exchange ; the Court 
considered it to be the former, and consequently that the transaction was 
not at all protected or made valid by the 3 & 4 Will. 4, c. 98, s. 7 ; see the 
observation of Parke, B. in Holt v. Miers , 5 M. Sc W. 174. 

As to pawnbrokers, Cowie v. Harrison, 1 Mo. & M. 141 > Tregoning v. 
Attenborough, 7 Bing. 97. 

The statute 7 Will. 4 & 1 Viet. c. 80, was amended and continued until 
1st January 1842, by 2 & 3 Viet. e. 37 ; was further continued to 1st January 
1843, by 3 & 4 Viet. c. 83 ; and is further continued to the 1st January 1844, 
by 4 & 5 Viet. c. 54. 


VAGRANT. 

The 3 & 4 Will. 4, c. 40, and 7 Will. 4 & 1 Viet. c. 10, as to the removal 
of Irish and Scotch vagrants, further continued by 3 Sc 4 Viet. c. 27. 

VENDOR AND VENDEE. 

As to the protection of purchasers against judgments, &c., see 2 & 3 Viet, 
c. 11. 

( Action by Vendor of Beal Property , p. 1188. — Contract.) 

Assumpsit on a contract for the sale of railway shares, to he conveyed on 

or before the ; on the first issue, non assumpsit, it was held, that the 

option of time was to be with the party who was to do the first act, viz. the 
purchaser, and that the verdict ought to be entered for the plaintiffs ; and 
bqing a matter that would have been material to the parties, it was not a 
subject of amendment of the record by the Judge at Nisi Prius. Hare v. 
Waring, 3 M. Sc W. 362. 

In the same action, on the plea that the plaintiffs were not the proprietors 
of, and had no title to convey the shares, the mere entry of their names in 
the transfer book is no proof of title, although their title would have been 
incomplete without : upon the plea, that the plaintiffs tendered certificates 
of the shares, it was held that the meaning of the contract was, that the 
party was to convey, and deliver certificates, showing either on the face of 
them, or from the indorsements, that the title was in the party conveying. 
Ibid. 
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( Condition Precedent , p. 1188.) 

It being the duty of the purchaser to procure the proper conveyance, it 
is not necessary, in an action by the vendor for not completing the pur- 
chase, to aver a conveyance or offer to convey, but only that the vendor 
was ready and willing to execute a conveyance. Poole v. Hill , 9 Dowl. 300 ; 
and 6M.&W. 835. 

Upon a demise of premises by agreement, stipulating inter alia that tbe 
lessor would, at the request and costs of the lessee, grant and execute a 
lease thereof, the landlord cannot charge the latter with the expense of a 
counterpart if he (the landlord) require one. Jennings v. Turner , 8 C. & 
P. 61. 

( Usual Covenants y p. 1190.) 

Upon an agreement for a lease with the usual covenants, and with one that 
the premises shall not be converted into a school, the former are not to be 
extended to covenants in restraint of trade, and it is immaterial whether 
or no the lessee had notice of the nature of the lessor’s own tenure. Van v. 
CorpCy 3 M. & K. 2(59 ; S. P. Proper t v. Parker , lb. 280. 

Where a party agreed for an underlease, and took possession of the pre- 
mises, his attorney having had an opportunity of inspecting the original 
lease, it was held that the under lessee was bound to accept a lease with 
the covenants in the original lease, although of an unusual nature, it being 
his duty to have informed himself thereof ; and a specific performance was 
decreed, with costs. Cosser v. Collinge y 3 M. & K. 283. 

{Title, p. 1190.) 

The purchaser may refuse to take a conveyance executed under a warrant 
of attorney, for it multiplies proofs. Coore v. Calloway , 1 Esp. C. 116 ; and 
Richards v. Barton , lb. 268. 

In an action to recover back the deposit and expenses, upon the ground 
of the vendor’s having failed to make out a good title, a Court of Law will 
not consider whether the title be so doubtful that a Court of Equity would 
not compel a purchaser to take it, but only whether the party has a legal title 
to convey. Boyman v. Gutch , 7 Bing. 379 ; and 5 M. & P. 222. 

Where there is only such a kind of doubt as to render it probable that 
the purchaser’s right may become matter of investigation, the Court will 
not compel him to complete the purchase ; where, therefore, a mortgaged 
policy was advertised by the mortgagee for sale as under a power, and the 
mortgagor refused to concur in the conveyance, and there was a reasonable 
doubt whether the power might not, in a Court of Equity, be deemed 
suspended for not being mentioned in a subsequent mortgage-deed of fur- 
ther charge, it w r as held that the purchaser might recover back the deposit- 
money, hut that no interest could be claimed unless it were proved that 
the auctioneer made interest of it. Curling v. Shuttleworth , 6 Bing. 121 ; 
and 3 M. & P. 368. But see Boyman v. Gutch , supra . 

Where the words of a devise, relied on as giving a fee, were much too 
doubtful to be settled without litigation, the Court would not compel a 
purchaser to take a title depending thereon. Sharp v. Alcock , 4 Buss. 374. 

Upon the purchase of an entire estate, the Coust would not compel a pur- 
chaser to take six undivided seventh parts ; it appearing also that, by the 
sale under a decree, a party was represented in the abstract as heir of Z>., 
which the vendor’s solicitor confirmed, and the title was approved by the 
Master, hut it afterwards turned ouFthat the real heir was a different person, 
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information of which had been given to the solicitor, and he concealed it, 
and only produced certain registers, without going further back than that 
of the alleged heir, the Court refused to compel the purchaser to take the 
title, notwithstanding a release had been obtained from the true heir* Dolby 
v. Pullen , 3 Sim. 29. 

Where a policy, good at the time it was effected, was afterwards assigned, 
and it was subsequently sold for a valuable consideration, it was held that 
the purchaser was entitled to stand in the place of the original assignor, so 
as to bring an action in his name for the sum insured, and that he was 
therefore bound to complete his purchase. Ashley v. Ashley , 3 Sim. 149. 

Upon a devise to trustees and their heirs of premises, the rents to accu- 
mulate until M . P. should attain twenty-one, and then to suffer her to take 
the rents, &c. for life, for her sole and separate use, and after her death to 
her heirs for ever, it was held that the equitable estate for life was not 
executed, and could not unite with the legal remainder in fee; the Court 
would not therefore compel a purchaser to take the title. Pluyford v. Iloarc , 
3Y. &J. 176. 

After the contract, but before acceptance of the title, the deeds were 
destroyed by fire, and it was admitted that no evidence could be furnished 
that the deeds mentioned in the abstract lmd been duly executed and 
delivered, it was held that the purchaser was entitled to be discharged, 
Bryant v. Busk , 4 Russ. 1 . 

Where the purchaser had been in possession for twenty years, and the 
objections made from time to time to the title appeared to be rather excuse** 
for not completing the purchase than serious, it was held, that the conti- 
nuing for so long a time in possession was to be taken to be a waiver of the 
objections, and that he was to be considered as having accepted the title. 
Hall v. Laver , 3 Younge & Cr. 191. 

Where a party is either agent for the vendor or purchaser, or is himself 
vendor and also agent for the purchaser, whatever notice he may have will 
affect the purchaser ; and where the latter takes a conveyance from a ven- 
dor, who has not the title-deeds, he is to be taken as having notice of the 
claim of the party who has the possession of them ; and scrnble , the lien of 
the vendor for the unpaid purchase-money may be assigned by parol to a 
third party. Dryden v. Frost , 3 Myl. & Cr. 670. 

1190, note(/). 

In Morgan v. Bissell , 3 Taunt. 7, Mansfield, C. J. observes, the landlord 
thinks that he is injured by a breach of covenant, and brings his action, 
and then it is to be gone into, what are the proper covenants according to 
the custom of the country; in like manner they must go to a jury to see what 
is the rent of the excepted land. 

( Damages , p. 1191.) 

Where a party let into possession under a contract to purchase land, re- 
fuses to complete the purchase or pay the purchase-money, the vendors are 
not entitled to recover the whole of the purchase-money, but only the 
damages actually sustained by breach of contract. Laird y* Pirn, 7 M. tic 
W. 474. 

Upon an agreement for the purchase of an estate, the purchase-money to 
be paid by yearly instalments, with interest, but the four last to be retained 
by tlip purchaser as an indemnity until the title should be made, it was held 
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that the vendor was not entitled to compound interest on such instalments, 
where it appeared that until the filing of a bill for specific performance, no 
good title could be made. Stratton v. Symon , 2 Moore, 126. 

{Action by Vendee of Heal Property , p. 1191.) 

See further as to the expense of investigating a title, Metcalfe v. Fowler , 
6 Mees. & W. 831. 

On a bill filed by a legatee, and a sale directed by the Court of real estate, 
the purchaser, on a good title not being made, was held entitled to recover 
the costs and expenses of investigating the title and confirming the purchase 
from the plaintiff, who might recover them in the suit. Berry v. Johnson , 
2 Younge & C. 564. 

The vendor is liable to the expense of the purchaser’s solicitor going from 
place to place to compare the abstract with the deeds, and he is not bound 
to send the abstract to an agent in a country town for that purpose. Hughes 
v. Wynne, 8 Sim. 85. 

{Action by Vendee of Beal Property , Deposit , p, 1193.) 

Where the defendant's answer to the plaintiff’s demand, to transfer shares 
agreed to be bought, admitted his inability to do so, and requested time to 
arrange matters, it was held that no tender of the price was necessary ; 
and send), a tender to the broker employed in the sale would be good. Jack- 
son v. Jacob , 3 Bing. N. C. 869. 

In assumpsit against an auctioneer to recover back the deposit paid on 
the sale of premises, of which the title had not been completed, it was held 
that, as it appeared that the defendant was in the character of stakeholder 
between the parties, he was not entitled to notice of the contract having 
been rescinded. Duncan v. Cafe , 2 M. & W. 244. 

Premises liable to be taken under the provisions of a local Act, being 
sold without notice of such liability, the purchaser is entitled to rescind 
the contract. Ballard v. Way, 1 M. & W. 520 ; 1 T. & G, 851. 

On the sale of premises by auction, the memorandum of agreement to 
purchase and sell was signed by the auctioneer as agent for the purchaser, 
and by the vendor’s attorney, subscribing himself as u agent for the said 
S . S” the vendor. The purchaser paid his deposit to the attorney, who 
gave a receipt, signed by himself as “ agent for S. S” The sale going off 
through the vendor’s default, and the deposit money not being returned, 
it was held, that the purchaser could not bring an action for money had and 
received against the attorney, for that he was not a stakeholder, but merely 
tile vendor’s agent, and that payment of the deposit to him was payment to 
the vendor. Bamford v. Shuttleworth, 11 Ad. & Ell. 920. 

In assumpsit to recover back the deposit paid by the plaintiff upon a con- 
tract for the purchase of an estate from the defendant, on the ground of the 
latter’s being unable to make a good title, it appeared that being devisee 
in remainder after liis mother’s death, subject to a small annuity to his 
sister, in the conditions of sale it was stated that the sister claimed under a 
deed of assignment of the premises to her in trust, but which deed was 
alleged to be a forgery; and that it was stipulated that the purchaser should 
not make any objection on account of the alleged indenture, and that part 
of the purchase-money might remain on mortgage as an indemnity; held, 
that the plaintiff having purchased, with notice of the defect, and pre- 
cluded himself from objecting at all to the supposed deed, he could not 
insist upon it as a defect in the title which he had agreed to take, and was 
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therefore not entitled to recover back the deposit on that ground. Corrall 
v. Cottett, 4 M. & W. 794; and a specific performance was afterwards decreed, 
3 Younge & C. 413. 

On an agreement for the purchase of premises, a sum was to be paid 
down by way of deposit and in part of the purchase-money, and it was 
stipulated that in default by either the vendor or vendee in completing the 
purchase, the one making default should pay the other 1,0001. liquidated 
damages ; the purchaser having thrown up the contract, on the ground of 
the vendor being unable to complete it on the day stated, sued the vendor- 
for the penalty, and for the deposit as money had and received, but the 
defendant obtained the verdict, and afterwards sold the premises to another; 
held, first, that the former action having failed on the ground that it was 
prematurely brought, the plaintiff might sustain a second action; and, 
secondly, that in the absence of any specific promise, the question whether 
the deposit shall be forfeited depends on the intent of the parties, to be 
collected from the whole instrument ; and that, in the principal case, as a 
particular forfeiture was stipulated, the vendee could not retain the deposit. 
Palmer v. Temple , 1 P. & D. 379. 

( By Vendor of Goods , p. 1195.) 

In assumpsit for goods sold and delivered, where the price is above 10 1 . 
and nothing was paid as earnest to bind the bargain, nor was there any 
memorandum in writing signed by the defendant or his agent, two things 
must be proved to entitle the plaintiff to recover : first, that the defendant 
in fact ordered the goods ; and secondly, that he accepted them with an 
intent to take them as owner. Smith v. Bolt , 9 C. & P. 696. 

{By Vendor of Goods ; Condition precedent , p. 1199.) 

The defendants contracted for fifty tons of palm-oil, to arrive by a parti- 
cular ship, and on non-arrival or not having so much on board after deli- 
very of former contracts, the contract to be void ; the ship was originally 
laden with a cargo sufficient to satisfy the contract in question, but pre- 
viously to arrival, the defendants’ agent transhipped part into another vessel, 
leaving sufficient to fulfil the contract : held, in an action for not delivering 
fifty tons, that the contract was entire, and that the arrival in the parti- 
cular vessel was a condition precedent, and that the plaintiff could not 
recover for that which did arrive in it. Lovatt v. Hamilton , 5 M. & W. 639. 

Where in assumpsit for clothes, &c., and on proof of their having been sup- 
plied, the defendant put in an agreement between him and the plaintiff, 
that he should procure customers for the plaintiff and be allowed a per- 
centage on their accounts, to be paid in clothes as he should want them, 
and that a settlement of accounts should take place every six months, or 
twelve months at the farthest ; held, that it lay on the plaintiff to show that 
a debt existed and that a settlement of accounts had taken place ; and that 
no action could be maintained until the end of twelve months. (%arey v. 
Pike, 2 P. & D. 427. 

Where there was an agreement to print a certain number of copies, and 
before the delivery of the whole the printing premises were destroyed by 
fire, and the remaining copies consumed, it was held that, unless the whole 
number were printed off, the party was not entitled to recover for those 
delivered. Adlard v. Booth) 7 C. & P. 108. 
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(. Damages — not accepting, p. 1200.) 

Assumpsit for not accepting wheat, “ to be delivered at B» as soon as 
vessels could be obtained for the carriage;” the measure of damages is the 
difference between the contract price and the market price of the day when 
tendered and refused. Phillpotts v. Evans , 5 M. & W. 475. And see Leigh 
v. Paterson , 2 Moore, 588. 

By the custom of the tea trade, when teas are sold at a given prompt 
or future day of payment, the buyer pays a deposit in part of the purchase- 
money, and the vendor retains the teas or the warrant representing them, 
until the day of prompt, when, if he fails to pay the balance of the purchase- 
money, the vendor is at liberty to resell the teas and to charge the pur- 
chaser with any deficiency, together with interest from the prompt day, 
warehouse rent, &c. ; held, that wh$re the vendee became bankrupt before 
the day of prompt, and the assignee^ refused to take the teas, or pay the 
balance of the purchase-money, the vendor might resell them, and prove 
for the amount of the deficiency. Ex parte Moffatt , 1 Mo. D. & D. 282. 

( Goods sold and delivered , p. 1202.) 

After a previous negotiation and trial, the defendant wrote to the plain- 
tiff to say he would purchase his mare at guineas, “ of course war- 

ranted,” which, not being attended to, he, by a second letter, desired the 
mare to be sent, with a receipt, including “ sound and quiet in harness,” 
on which the plaintiff wrote to say that lie would send it, and that it was 
warranted sound and quiet in double harness, never having been tried in 
single; be accordingly sent it to the place appointed, and left it, with 
injunctions not to be parted with unless the price was paid ; but the defen- 
dant’s son afterwards came, and took her away without payment, and in the 
course of two days she was sent back as unsound ; held, that there was no 
evidence of a final contract, nor of a delivery accordingly, so as to entitle the 
plaintiff to recover. Jordan v. Norton , 4M.& W. 155. 

( Waiver of Tort, p. 1203.) 

Where an intestate, lessee of coal mines, had improperly worked parts 
expressly excepted, and sold the coal raised together with the proceeds of 
his own parts, it was held that the lessor might waive the tort, and sue the 
representative of his lessee for money had and received for the coal so taken 
from such excepted places. Powell v. Rees, 7 Ad. &. Ell. 426 ; and 2 N. & 
P.571. 

{Value, p. 2207.) 

On a count on a quantum valebant, the plaintiff may give evidence of an 
agreed price for the goods, and the defendant, in such a case, on a plea of 
non assumpsit , may also go into evidence to induce the jury not to give that 
price, by showing that the articles delivered were inferior to those that the 
price was agreed to be paid for. Pegg v. Stead, 9 C. & P. 636. 

( Reduction of Plaintiff's Claim, p. 1210 (q). 

And see Duncan v. Blundell, 3 Starkie’s C. 6; Montriou v. Jeffery s, 
It. &M.317. 

( Defence by Vendee , p. 1212.). 

An order (in equity) for a resale, made in consequence of the purchaser’s 
default in completing his purchase, should not discharge him from his 
purchase. 4 Myl. & Cr. 614. 
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( Fraud and Misdescription , p. 1213.) 

A policy of insurance on the life of A. had been assigned to M. ; N \ having 
privately ascertained that A . was dangerously ill, treats with M* for the 
purchase of the policy for a small sum, representing such sum to be the then 
'value of the policy, M \ not being aware of A's illness; held, that the sale 
was void, and that M. might recover the value of the policy in an action 
of trover. Jones v. Keene , 2 M. & R. 348. 

Where any substantial part of the property purporting to be sold turns 
out to have no existence, or cannot anywhere be found, or if the descrip- 
tion be so exagerated as to be quite beyond the truth, and the vendor not 
acting bond fide in giving it, the purchaser is entitled to rescind the contract, 
notwithstanding a clause that any mistake in the description shall not 
vitiate the contract, but be a ground of compensation. Robinson v. Musgrove , 
2 Mo. & Rob. 92. 

A yard, being an essential part of the premises, being held only from year 
to year, instead of for a term of 21 years, as stated in the particulars, 
amounts to a misdescription, rendering the sale void. Dobell v. Hutchin- 
son , 5 N. & M. 251 ; and 2 Ad. & Ell. 355. 

Where the printed particulars of sale and plans fully set out roads, &c., 
but disclosed a right of footpath only by reference to a lease of other pre- 
mises, which might be seen at the office, and was calculated to mislead 
bidders who could not by ordinary vigilance discover that any such right 
existed, it was held to amount to such a misdescription as entitled the 
purchaser to rescind the contract; and the purchase of two lots having 
been included in one agreement for the sale at one aggregate price, and as 
the purchaser might have been led into the contract for both by the power 
he might obtain from unity of seisin of extinguishing rights of way, and 
rendering the whole more valuable, he was held to be entitled to annul the 
contract to both lots. Dykes v. Blake , 4 Bing. N. C. 463. 

At the auction, premises are represented as good and substantial, although 
unfinished buildings, being in fact in so ruinous a state as only fit to be 
pulled down ; the sale is void. Robinson v. Musgrove, 8 C. & P. 469. 

Where the conditions of sale described the manor as entitled to fines 
arbitrary, and it turned out that they were so only on alienation, but fixed in 
ease of descents ; it was held to be a case for compensation, the conditions 
providing so, in the case of error in description of the property. Cudden 
v. Cartwright , 4 Vounge & C. 25. 

In assumpsit to recover back the deposit paid by the plaintiff upon a con- 
tract for the purchase of an estate from the defendant, on the ground of his 
being unable to make a good title, it appeared that being devisee in remain- 
der after his mother's death, and subject to a small annuity to his sister, in 
the conditions of sale it was stated that the sister claimed under a deed of 
assignment of the premises to her in trust, but which deed was alleged 1 6 be 
a forgery; and it was stipulated that the purchaser should not make any 
objection on account of the alleged indenture, and that part of the purchase- 
money might remain on mortgage as an indemnity ; held, that the plaintiff 
having purchased, with notice of the defect, and precluded himself from 
objecting at all to the supposed deed, he could not insist upon it aB a defect 
in the title which he had agreed to take, and was therefore not entitled to 
recover hack the deposit on that ground. CorraU v. Cottell, 4 M. & W. 
794 ; and a specific performance was afterwards decreed, 9 Younge &C. 413. 
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Where the purchaser of leaseholds omits to inquire into the coyenants of 
the original lease, he will be bound by his contract, notwithstanding varia- 
tions therefrom in the description by the particular of sale. Pope v. Gar- 
land, 4 Younge & C. 394. 

But where such variation consisted in an unseen projection of adjoining 
premises, it was held to be an objection sufficient to avoid the contract. Pope 
v. Garland } 4 Younge & C. 394. 

( Defence by Vendee of Goods — Payment , p. 1216.) 

Where, upon the sale of a ship to A. and B ., in which A. was to be inte- 
rested in one-third, and B . in two-thirds, and upon the execution of the bill 
of sale, although expressing that B. had paid two-thirds of the purchase- 
money, only one-third was actually paid, and A.’b acceptances given for 
the remainder, which were, from A . becoming bankrupt, dishonoured, it was 
held that B. remained liable for the payment of the unpaid purchase- 
money, notwithstanding the form of the bills given for the amount. Lynn 
v. Chafers, 2 Keene, 521. 

( Defence by Vendee of Goods — Illegality , p. 1216.) 

It is no answer to an action for not accepting stock, that at the time of 
the contract the plaintiff was not actually possessed or entitled to the stock 
ill his own right. Mortimer v. M'Callan, 7 M. & W. 20. 

On a treaty for the sale of a public-house between the defendant and B. r 
the defendant made a false representation os to the profits, which B . after- 
wards, with the defendant’s knowledge, communicated to the plaintiff, who 
became the purchaser in his stead ; the contract is as much vitiated by the 
fraud as if actually repeated by the defendant to the plaintiff. Pilmore v. 
Hood, 5 Bing. N. C. 97 ; 6 Sc. 827. 

It is no objection to a contract for the sale of goods, that the vendor had 
not possession at the time of the bargain, nor entered into any contract for 
procuring them, nor had ground of expectation of obtaining them. Hibble - 
white v. M 6 Morine, 5 M. & W. 462 ; overruling Bryan v. Lewis , , Ry. & M. - 
386. 

Although the plaintiff has not the stock sold in his possession at the 
time of sale, it is not illegal under 7 Geo. 2, c. 8, s. 8, which applies only 
to fictitious sales, and not where stock is actually transferred ; held, also, 
that what passed, immediately after the transfer, as to the giving the broker’s 
cheque in payment was admissible as part of the res gestae. Mortimer v. 
Callan, 6 M. & W. 58. 

The object of the provision in 17 Geo. 3, c. 50, s. 8, for making void the 
contract of sale upon neglect or refusal by the purchaser to pay the auction 
duty, being to protect the revenue, avoids the contract only at the option of 
the vendor, and the purchaser cannot by his own wrong avoid his own con- 
tract. Malins v. Freeman , 4 Bing. N. C. 395. 

( Goods sold and delivered ; Credit to whom given.) 

The defendant employed a stockr||Ba&ir to procure him stock, which the 
broker did from the plaintiff, a stosK-Jobber, who procured it from a third 
party, and it was transferred by the last into the defendant’s name ; it is 
for the jury to decide whether the plaintiff gave credit for the price to the 
broker or to the principal, and a verdict against the defendant (the prin- 
cipal) will be supported. Mortimer v. Callau , 6 M. & W. 58 ; see also Rose 
v. Edwards, 1 M, & W. 734 j 1 T. & G. 975. 
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(Trover by Vendee, p. 1221.) 

Where oats were sold to be paid for in twelve weeks from the date of the 
contract, with liberty for them to remain on the vendor’s premises, it was 
held, that although he had a right to detain the goods until the price was 
paid, he could not rescind the contract, and, by a notice before the end of 
the twelve weeks, justify a resale after the end of the twelve weeks. Mar- 
tindale v. Smith , 1G.&D. 1. 

The vendee, on tender of the price after the expiration of the credit, may 
maintain trover. Ib . 

Upon a contract for a ship then building, specifying the description and 
particulars, for a certain sum, " and payment as follows opposite each name 
subscribed, 1 ” and which was signed by several, and amongst the rest by the 
plaintiff for one-fourth, it was held not to amount to a present bargain and 
sale, but of the ship when finished, and that until then no part vested so as 
to enable the plaintiff to maintain trover. Laidler v. Burlinson , 2 M. & W. 
602. 

The defendant having sold wheat to the plaintiffs, to be paid for by a draft, 
which not being remitted, the defendant took back the wheat from the 
carmen to whom he had delivered it for the plaintiffs, it was held that the 
plaintiffs could not maintain trover for the wheat. Wilmshurst v. Bowker , 
5 Bing. N. C. 541. 

Where, upon the sale by the defendant of wheat in the warehouse of his 
agent, he gave directions for the transfer, and the wheat was accordingly 
transferred into the plaintiff 1 ’s name, it was held, that the property passed 
thereby, and that the defendant could not give evidence that others were 
jointly interested with tlie plaintiff in the purchase. Kieran v. Sandars , 
*1 N. & P. 625. 

( Fixtures , p. 1224, note t.) 

See also It. v. Inhabitants of St, Burnt an, 4 B, & C. 686. 

(Stoppage in Transitu , p. 1226.) 

The vendors directed the defendants (wharfingers) to deliver 1,028 
bushels of oats, bin 40, to the purchaser, and “ to weigh and charge the 
expense” to them; the oats comprised the whole in the bin, and were trans- 
ferred in the defendants’ books, and the price paid, but no weighing ever took 
place ; held, that being only for the satisfaction, and not with the view of 
ascertaining the quantity or price, the right of stoppage was at an end. 
Swanwick v. Sothem , 1 P. & D. 648 ; and 10 Ad. & £11. 815. 

( Competency, p. 1228.J 

• Where the business was carried on in the names of the father and son, 
and bills and receipts were given in their joint names, it was held that the 
former not being precluded from showing that his son had no interest in 
the trade, the son was a competent witness in an action by the father 
for goods sold. Barker v. Stubbs, 1 M. & G. 45; and 1 Sc. N. S. 131, 

VENUE. 

Where, in an action on a warranty of a horse, the venue had been changed 
from M, to W., it was held that a letter written by the plaintiff’s attorney 
in M., informing the defendant of the breach of warranty, and that the 
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horse was standing at his expense, the receipt of which letter was admitted 
by the defendant's agent in was a sufficient compliance with the under* 
taking to give material evidence in it/., on bringing back the venue. Collins 
v. Jenkins y 4 Bing. N. C. 226. 

An undertaking to give material evidence of some matter in issue 
arising in a particular county* is satisfied by evidence arising in that 
county, which hears on the amount of damages. In an action for breach 
of warranty of a horse, in which the issue raised on the pleadings was, 
whether the plaintiff bought the horse of the defendant or not, payment in 
Middlesex of the keep of the horse, after notice to- the defendant of its 
unsoundness, was held sufficient to satisfy the undertaking to give material 
evidence in that county. Qucere, whether a letter of the plaintiff's attorney 
to the defendant, written in Middlesex, but posted in London, giving notice 
of the unsoundness, and requiring the defendant to take back the horse, 
otherwise it would be sold by a certain day (verbal notice to the same 
effect having been previously given to him), was sufficient to satisfy such 
undertaking? Greenway v. Titchmarsh, 7 M. & W. 221 ; 9 Dowl. P. C. 279. 

On an information, under the etat, 6 Geo. 4, c. 108, for being concerned in 
the unshipping of prohibited goods, which were received on board on the 
high seas, in prosecution of an agreement arranged at R, and in London, 
and carried strictly into effect, and the goods lunded in Ireland ; held, that 
the latter was an unshipping* in which the defendant was concerned, in 
England, within the meaning.of the Act, and the offence properly triable 
in England. Attorney-general v. Cqit, 3 M. & W. 7. 

v VERDICT ,, 

In an action against the owner qf a brig for an injury done to a sloop 
belonging to the plaintiff, the amount of damage proved was upwards of 
600 Z., the jury gave a verdict for 250 Z. only, and on being asked how they 
made up their verdict, replied, that in their opinion there were faults oh 
both sides; held, that notwithstanding this, the plaintiff was entitled to the 
verdict, as there might be faults In the plaintiff to a certain extent, and yet 
not to such an extent as to prevent hid recovering. Raisin v. Mitchell , 
0C.& P.613. 

It is hard that a party should be compelled to elect at Nisi Prius, in the 
heat of the cause, on wbftt count he will take a verdict. P. G, JLee v. Mug - 
geridge, 5 Taunt. 42. 

VESTRY: 

The rector has the right to preside at a vestry for electing churchwar- 
dens, to grant a poll if demanded, and fix fr the time and place. R, v. Dog- 
leg, 4 P. & D. 62. ^ ? 

Where a vestry is to nominate a. number of persons, from whom the 
justices are afterwards to select one, a poll being demanded on the meeting 
to nominate, may lawfully be had at a future day, when inhabitants may 
vote, though not present at the meeting to nominate. R. v. Hedger, 4 P. & 
D. 61. ' ^ 

On the nomination bf eight inspectors to act in the election of vestrymen, 
under the stat. 1 & 2 Will. 4, c. 00, the decision of the chairman, on a show 
of hands, that one or the other «¥>arty .ias a majority, is not conclusive ; he is 
bound, on requisition from either side, tb take steps for ascertaining the 
numbers. Qucere, whether the prope; course, on such requisition, be to 
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divide, or at once to take a poll. Semble, that under stat. 1 & 2 Will. 4, 
c. CO, s. 14, a division is proper. The mere existence of party feeling in the 
chairman is not a sufficient ground for impeaching a nomination of inspec- 
tors under the statute, but if, after improperly refusing to ascertain the 
numbers voting, he has declared certain persons to be the inspectors nomi- 
nated by the meeting, and the election of vestrymen has thereupon* taken 
place, the Court will grant a mandamus for a new election, although a con- 
siderable time has elapsed. Ex. gr . where the election took place May Gtb, 
and a mandamus was moved for on June 6th, and cause was shown Novem- 
ber 4th, the rule was made absolute November 21st. If four inspectors have 
been improperly declared tb 4>e nominated by the meeting, such mandamus 
will be granted, although the other four inspectors were duly nominated by 
the churchwardens, and officiated at the election. R. v. St. Pancras Vestry - 
men, $c. 11 A. & E. 15. 

Sect. 51 of the local statute, 51 Geo. 3, c. 151, enacts, u That the said 
vestrymen (of St. Marylebone) shall set out and ^appropriate such a number 
of seats for the gratuitous accommodation of the poor of the said parish for 
the time being, and also such other pews or seats for the use of the parishion- 
ers of the said parish, as the said vestrymen shall think necessary, pro- 
per, and convenient ; w the clause is imperative upon the vestrymen, and 
empowers them to set out and appropriate the pews (other than those for 
the poor) without restriction, and not subject to the superintendence of the 
ordinary. Spry v. Flood , 2 Curt. 362. * 

The right to demand a poll is by law incidental to the election of a parish 
officer by a show of hands, where there is no special custom to exclude it; 
and the demand of a poll may be properly made after the show of hands ; 
at any rate, if a poll be afterwards taken, it is a waiver of any irregularity 
as to the demand. Where, although the usual mode of election had always 
been by show of hands, yet there being no evidence of a poll ever having 
been demanded, and so no custom tc xexclude a poll, held that the right existed. 
A local Act for government of the parish having specially reserved the 
pow'ers of the vestry, and of any ancient or special usage, and thereby 
reserved the right of demanding a ppll ; held, that tlie taking of it was to 
be governed by the law then in being (58 ."Geo. 3, ,c. 69), which gives a 
plurality of votes according to the quantity of the voter's estate. Campbell 
v. Maundy 1 N. & P. 558 ; and see Anthony v. Seger , 1 Hagg. Cons. Rep. 9. 

' VOTING 

Fbr an incapacitated Candidate. 

Sep R. v. Hawkins, 10 East, 211. 

WAGER. 

* , 

A wager of 50 /. to 1 1. that a horse named had not won a by-gone horse- 
race, is lawful. Pugh v. Jenkins , 1 G. & D. 40. 

So, a wager on the price of foreign stock is not void at common law, or 
Within the 14 Geo. 3, c. 48, which is confined to wagering policies of insur- 
ance. Morgan v. Pebrer, 3 Bing. N. C. 457 j and 4 Sc, 230. 


vot. III. 
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APPENDIX : — WAIVER. 

WAIVER. 

On the sale of a real estate, it was stipulated in the agreement of pur- 
chase, that it should be void if the money was not paid on a day stated, 
and the vendor authorised to resell ; the purchaser continuing in possession, 
and giving a warrant to confess judgment in ejectment, is a waiver of the 
forfeiture. Gardner , ex parte, 4 Younge & C. 603; as to the waiver of an 
agreement, see further Jenkins v. Portman , 1 K. 435. 

Where the purchaser had been in possession for twenty years, and the 
objections made from time to time to the title appeared to be rather excuses 
for not completing the purchase than serious ; it was held, that the continu- 
ing for so long a time in possession was to be taken to be a waiver of the 
objections, and that he was to be considered as having accepted the title. 
Hall v. Laver , 3 Younge & Cr. 191. 

Where the terms of a composition deed were not complied with as to the 
petitioner, and no absolute Telease executed, it was held that the original 
debt revived, it being competent to the debtor to waive the release, and for 
the parties, by subsequent agreement, to keep alive the original security. 
Crosbie , ex parte , 2 Mont. & Ayr. 393 ; and 1 Deac. 107. 

WARRANT OF ATTORNEY. 

The omission to take out judgment or file the warrant of attorney within 
twenty-one days after the execution, renders it liable to be treated as a 
secret warrant of attorney, and void as against assignees, where the party 
subsequently becomes bankrupt, although there might not at the time be 
a good petitioning creditor’s debt. Everett v. Wells, 9 Dowl. 424; S. P. 
Williams v. Burgess , lb. 544 ; and see Ex parte Fallon , 5 T. R. 283. 

A warrant of attorney given by an attorney to induce the plaintiff to stay 
proceedings against him, on a rule to strike him off the rolls, is illegal and 
void. Kirwan v. Goodman , 9 Dowl. 330. 

A party jointly executed a warrant of attorney; it was held to be no 
objection that the other had been taken in execution on a judgment for 
a larger sum, including the debt secured by the warrant, which had not 
been satisfied, or that no appearance had been entered prior to signing the 
judgment. Bircham v. Tucker , 8 Sc. 469. 

Where on a bond fide loan the defendant executed a’ lease for 99 years of 
his living, and on the same day executed a warrant of attorney for the same 
amount, reciting in the defeasance that it was given as a collateral security, 
and that the sum was further secured by the demise ; held, that the lease 
being void, did not affect the validity of the warrant, and that the warrant 
being an independent security for a loan, was not a charging the benefice 
within the stat. 13 Eliz. c. 20 ; and the sequestration issued was the ordinary 
one of execution, and not affected by the statute. Bendry v. Price, 7 Dowl. 
753. 

And in determining whether such security amounts to a charging the 
benefice within the statute, the Court will not look for the intention of the 
parties beyond the instruments, nor receive affidavits for that purpose. 
Bishop v. Hatch f 7 Dowl. 763. 

Where an attesting witness to a warrant of attorney refused to make an 
affidavit of the execution, to support a motion for judgment upon it, and it 
appeared that he was colluding with the defendant, the Court made a rule 
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absolute, with costs, to compel him to do so. Ex parte Morrison in Croft v. 
Lord Percival, 8 Dowl. 04. 

The mere fact of a plaintiff’s attorney mentioning the name of another 
attorney to the defendant, is no ground of objection to a cognovit under the 
1 & 2 Viet. c. 110, s. 9, if the defendant freely adopt him. j Pease v. Wells , 
8 Dowl. 626. 

If a defendant inform the attorney attending on his behalf, that the 
warrant has been read over to him, and that he understands it, the attorney 
need not read it over to, and explain it to the defendant. Taylor and another 
v. Nicholl, 8 Dowl. 242. 

Where a- defendant who is about to execute a warrant of attorney, declines 
the attendance of his own usual attorney, but adopts freely an attorney 
suggested by the plaintiff’s attorney, that is a sufficient nomination of ail 
attorney by the defendant, pursuant to 1 & 2 Viet. c. 110, s. 9. Hale v. Dale y 

8 Dowl. P. C. 699. 

Where it appeared that an attorney was acting both for the plaintiff and 
the defendant in a transaction, in the course of which a warrant of attorney 
was given, and that the instrument was attested by a clerk of the attorney, 
he being also an admitted attorney, it was held, that the attestation was 
insufficient within the 1 & 2 Viet. c. 110, s. 9. j Durrant v. Blurton 9 0 Dowl. 
1015. 

A warrant of attorney to confess judgment for 1,000 1. was executed by the 
defendant, and an attestation of the execution was subscribed by an attor- 
ney, pursuant to the stat. 1 & 2 Viet. c. 110, s. 9. An alteration was after- 
wards made by consent in the sum by substituting 2,000/., and the defendant 
retraced his signature with a dry pen, and redelivered the instrument. The 
attorney, who was present, wrote his initials opposite to the alteration, and 
drew a dry pen over the attestation and over each letter of his own signa- 
ture ; held, that the warrant of attorney was not duly attested under the 
9th section of the statute. Bailey v. Bellamy and others , 9 Dowl. 507. 

To render a warrant of attorney void ns against the assignees of a bank- 
rupt under the provisions of the 3 Geo. 4, c. 39, ss. 1 &■ 2, on the ground of 
its not having been filed, or judgment signed within twenty-one days of the 
date of its execution, it is not necessary that the petitioning creditor’s debt 
shall have accrued within the same twenty-one days. Everett v. Welts, 

9 Dowl. 424. 

When on the execution of a warrant of attorney there was but one attor- 
ney present, who had previously acted for the plaintiff, and who on that 
occasion made out his bill to the plaintiff, but delivered it to the defendant, 
and was paid by him ; held, that he was not such an attorney acting on be- 
half of defendant as required by 1 & 2 Viet. c. 110, s. 9. Sanderson v. West - 
ley , 8- Dowl. 412. 

The attorney for the defendant must, under the statute and new rules, be 
an attorney other than the attorney of the plaintiff, otherwise the cognovit 
is void. Mason v. Kiddle , 6 M. & W. 613 ; and 8 Dowl. 207. 

Where the clerk of the plaintiff, at the request of the defendant, procured 
an attorney to act for him, and a request was written by the plaintiff’s 
attorney on the margin of the cognovit ; held, that under the circumstances, 
the party not having had an opportunity of exercising his own discretion, the 
instrument was invalid under l & 2 Viet. c. 110, s. 9. Barnes v. Pendrey , 
7 Dowl. 747; distinguishing the cases of Bligh v. Brewer , 3 Dowl. 266; 
and Oliver v. Woodrujfc , 7 Dowl. 166. 
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The attestation only described the paTty as the defendant’s attorney, and 
attending at his request, without declaring that he subscribed as such attor- 
ney ; this is not a compliance with the 1 & 2 Viet. c. 110, s. 9. Poole v. 
Hobbs, 8 Dowl. 113. 

Where the party was in custody in execution for the same debt, held 
that the release from custody was a good consideration for the cognovit as 
a new security, but that a new writ must be sued out ; and it lies on the 
party impeaching its validity to show that in fact no new writ has been 
sued out. Shanley v. Colwell , 6 M. & W. 543; and 8 Dowl. 373. 

The defendant having agreed to give the plaintiffs a warrant of attorney 
to secure his debt to them, the plaintiffs employed P., an attorney, to pre- 
pare it. P . called with it on the defendant, and told him it must be signed 
in the presence of some professional man, and that he should procure Mr. 
S • to attest it ; and the defendant accordingly went to procure S. f s attend- 
ance, but met him in the street, when P. told him they were coming to his, 
JS.’s office, that he might witness the execution of a warrant of attorney by 
the defendant. The defendant then suggested that they had better go to 
P.’s office, which was nearer. They went there accordingly ; P. placed the 
paper in S.’s hands, and S. then read over and explained the warrant of 
attorney to the defendant, and asked him whether he wished him to wit- 
ness the execution of it as his attorney. The defendant replied that he did, 
and then he signed it, and S. attested it ; P. offered to pay S. for his attend- 
ance, but he said, as it would come out of the defendant’s pocket, he should 
make no charge ; for which the defendant expressed himself obliged ; held, 
ttyat S. was not expressly named by the defendant and attending on his 
behalf so as 1o satisfy the stat. 1 & 2 Viet. c. 110, s. 9; and the warrant of 
attorney and judgment signed thereon were set aside. Gripper v. Bristow, 
6 M. & W. 807 ; 8 Dowl. 797 ; and see Kemp v. Matthew , 8 Scott, 799. 

Semble , that this is an objection which cannot be waived by the defend- 
ant. Gripper v. Bristow , 6 M. & W. 807. 

The witness to a cognovit executed since the 1 & 2 Viet. c. 110, s. 3, 
must not only declare himself in the attestation to be the attorney for the 
party, but also that he subscribes his name as such. Potter v. Nicholson , 
9 Dowl. 808. 


WARRANTY. 

Parol evidence may be given of the warranty, although the memorandum 
given of the price is silent as to that point, being merely a receipt, and not 
containing the terms of the contract. Allen v. Pink, 4 M. & W. 140 ; and 
0 Dowl. 668, 

( Implied , p. 1239.) 

It seems that a warranty is to be implied in all cases where an article is 
supplied for a particular purpose, that it will answer the purpose, if the 
buyer rely on the skill and judgment of the seller, whether the seller be or 
be not the manufacturer. Brown v. Edgington , 2 Scott, N. S. 490. 

A9 where a wine merchant orders a crane rope for the purpose of raising 
pipes of wine from a cellar, and the seller not having one to answer the 
purpose, undertakes to get one made. Ib. 

Where the defendant sold a gun to the plaintiff’s father, witty a warranty 
that it was of a certain maker, and knowing that it was purchased for the 
plaintiff’s use : the plaintiff having sustained injury by its bursting, being 
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of an inferior maice,. and not according to the warranty ; held, that he 
might sustain an action on the case for the injury consequent upon the de- 
fendant’s fraud, although ( semb .) he could not upon the contract, it being 
made with another party. Langridge v. Levy , 2M.& W. 519. 

( Breach of Warranty of Soundness , p. 124*2.) 

In an action on the warranty of a horse sold, alleging that it was unsound, 
to which the defendant pleaded only that it was sound ; the plaintiff is 
entitled to begin. Osborne v. Thompson, 9 C. & P. 337 ; and 2 Mo. & R. 
255. 

A bone spavin existing at the time of sale is a breach, although not 
occasioning lameness until some time after. Watson v. Denton y 7 C. & P. 
85. 

A slight disorder, as influenza , at the time of sale of a horse, not dimi- 
nishing the usefulness, and of which he ultimately recovered, does not 
constitute a breach of warranty of soundness. Bolden v. Brogden , 2 Mo. & 
R. 113. 

Defective formation which has not produced lameness in a horse at the 
time of the sale ( e . g . curly hocks), is not an unsoundness, although it may 
tend to produce future lameness. Brown v. Elkington , 8 M. & W. 132. 

( Damages , p. 1242.) 

The plaintiff having purchased a picture, warranted by the defendant as 
a Claude , sold it with a similar warranty, and upon an action brought by 
the purchaser, paid damages and costs ; held, in an action against the de- 
fendant for the breach of the warranty, that if the sale to such third papty 
was bond fide and in the ordinary course of business, the plaintiff was 
entitled to recover such damages and costs, and also his own costs. Pennell 
v. Woodbum, 7 C. & P. 117. 

In a declaration on a warranty of a horse sold to the plaintiff, which 
he had resold at an advanced price, and had returned upon his hands, there 
was no allegation that the increased price arose from improvement in the 
interval, by money laid out by the plaintiff ; it was held that the plain- 
tiff could not recover for the mere loss of a good bargain, nor could he re- 
cover the expenses of taking a veterinary surgeon’s or counsel’s opinion, or 
his attorney’s charges, which were steps taken for his own safety in bringing 
the action. Clare v. Maynard , 1 N. 8c P. 701 ; and 7 C. & P. 741. And see 
Walker v. Moore , 10 B. & Or. 410. 

Upon a breach of warranty of a horse, and refusal to receive it back 
when tendered, it was held, that the purchaser may keep it a reasonable 
time, with the view to effect a better sale, and recover for the keep. Ellis 
v. Chinnock , 7 C. & P. 109. 

( Defence , p. 1243.) 

Declaration on a warranty of a horse, sound and quiet in harness, plea non 
assumpsit , “ modo etformd held, that proof of the warranty being that the 
horse was sound and quiet in all respects, supported the declaration, and 
that upon the issue the defendant could not go into the fact of soundness. 
Smith v. Parsons , 8 C. & P. 199. 

Assumpsit on the breach of a warranty of seed to produce certain crops, 
with the common counts, the particulars being only of the price of the 
seed, and applying only to the common counts, evidence of thie value of the 
crops is admissible, as applying to the damage stated in the first count. 
Page v. Pavcy , 8 C. & P. 769. 
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Where the declaration on a contract for the sale of a horse, with a verbal 
warranty alleged to have been falsely and fraudulently made, was in sub- 
stance an action to recover back the price paid, under 20/., it was held 
to be within the 3 fit 4 Will. 4, e. 47, s. 17. 

WASTE. 

(Messuage, p. 1244.) 

A covenant by a lessor to repair the external parts of the demised mes- 
suage comprises the boundary walls of it, though they adjoin other build- 
ings. At all events, the lessor is liable under it to compensate the lessee 
for the damage arising from non-repair of such a wall which arises after the 
adjoining building has been pulled down, though the damage be a conse- 
quence of such pulling down, he having made no attempt to prevent the 
damage arising from the further sinking of the wall, and though the ad- 
joining building was pulled down in execution of powers given by an Act 
of Parliament which contained a clause for the compensation of persons 
sustaining damage from the execution of them. Quaere , whether in such a 
case an action will lie against the lessor before a reasonable time has 
elapsed for the restoration of the wall by him ? and held, that even if so, an 
action would be maintainable before such reasonable time had elapsed, he 
having on application contested his liability to do repairs, and given an 
unqualified refusal to do them. In such an action the lessee, after such 
refusal, having rebuilt an external wall, is entitled to recover the cost 
thereof, the jury having found that this was the proper mode of restoring it. 

lie may also recover the price of damage done to plate-glass and fix- 
tures, in consequence of the sinking of the wall. But the lessee cannot 
recover the rent paid by him for the occupation of other premises during 
the progress of the repairs, though during that time the demised premises 
were not safely habitable. Green v. Bales, 1 G. & D. 408. 

(Farm, p. 1244.) 

Where the defendant entered into a bond with, his creditors, stipulating 
for not selling or carrying any manure off the farm, and having sold off his 
stock, he permitted the purchaser to let two cows remain on the farm, the 
latter finding them provender, and \yho removed the manure made by them 
to his own land ; held a breach of the condition of the bond. Hindle v. 
Pollett, 6 M. & W. 529. 

Where the defendant entered on premises under an assignment of a void 
lease, and continued to occupy and pay the rent until the term expired, 
he was held to be liable to the stipulations in the lease to repair, the 
damages to be estimated^ according to the state at the end of the lease. Beale 
v. Sanders, 3 Iiing. N. C. 850. 

Where allotments, fenced in by the commissioners, were made to an in- 
cumbent upon an inclosure, which at his death were out of repair ; held that 
such allotments followed the same rule as the ancient glebe land, and that 
his executors were liable for such dilapidations. Bird v. Belph , 2 Ad. & 
Ell. 773 ; 4 Nev. & M. 878. 

Case for mismanaging a farm, &c, contrary to the custom of the country, 
plea traversing that the defendant was such tenant to the plaintiff, modo et 
Jorum; held, that upon this issue, which put only in issue a tenancy in fact, 
the plaint-ill was not obliged to produce the lease to show that the terms 



WASTE. 1607 

of it were consistent with the alleged obligation to cultivate according to 
the custom. Hallifax v. Chambers , 7 Dowl. 843 ; and 4 M. & W. 661. 

Where the declaration, in case against a tenant from year to year, charged 
a voluntary waste, and the evidence was of permissive waste only, the Court 
made a rule for a nonsuit absolute. Martin v. Gilham , 2 N. & P. 568$ and 
7 Ad. & Ell. 540. 

(. "Removal of Fixtures, p. 1246.) 

The defendant’s testator was the surviving lessee, under a renewed lease, 
of certain salt-works, which renewed lease recited the former lease, and also 
the fact that the lessees “ had erected and set up divers engines, machines, 
roads, and other conveniences, as well for the use and for the convenience 
as for the managing and carrying on at, in, or upon the said demised premises 
the trade or business of rock salt, or rock salt getters and refiners, or manu- 
facturers of white salt,” and contained a demise of “ all and every the mes- 
suages, dwelling-houses, wick-houses, salt-works , erections , buildings, and 
other matters and things since made at, in, or upon , or under the said demised 
premises for the use and convenience of carrying on the said demised trades,” and 
a covenant by the lessee to keep and maintain in good and sufficient repair 
xt the buildings, kays, and works then standing and being on the premises, 
and all and every other such edifices and engines as should be at ally time 
during the term erected, set up, built or made in or upon the demised 
premises,” and, at the determination of the term, to deliver up Ci all the 
j>remises mentioned to be thereby demised, and all such buildings, kays, 
ivoi'ks, edifices and engines, in good and complete repair and condition j w 
held that salt pans in which the brine was manufactured into salt, and pipes 
by which the brine was conveyed from the salt springs to the brine pits 
— the salt pans being made of plates of iron, supported upon brick-work, 
and having rings on their sides by which they were lifted off to be repaired 
— the pipes being metal pipes, partly carried under ground and partly along 
troughs supported by tressels — were not removable by the lessees at the 
expiration of the term. Earl Mansfield v. Blackbume, 8 Scott, 720. 

Where the tenant erected staddles with stone caps, and placed thereon a 
wooden and thatched building, connected in no other way than by resting the 
beams on the staddles, and might be taken to pieces and removed without 
injury to the soil ; held, that the tenant was entitled to remove them, and 
might maintain trover for the materials. Wansborough v. Maton, 6 N. & 
M. 367 ; and 4 Ad. & E1L 884 ; and see R L v. Otley , IB, & Ad. 161. 

In trespass by a lessor against the lessee, the issue being whether a cornice 
of wood fixed by screws was removable by law $ held that it raised a question 
of fact, and not of law, and that the Judge properly directed the jury as to 
the fact of removal without substantial injury as a test of its being so affixed 
thht it could be removed without injury to the freehold. Avery v. Chesslyn , 
5 Nev. & M. 872 5 3 Ad. & Ell. 75. 

The right of a tenant to remove tenant’s fixtures continues only during 
liis original term, and during such further period of possession by him as 
he holds the premises under a right still to consider himself as tenant. 
Where, therefore, the term, pursuant to a proviso in the lease, was forfeited 
by the bankruptcy of the lessee, and the lessor entered upon the assignees, 
in order to enforce the forfeiture, and three weeks afterwards the assignees 
of the lessee, still continuing in possession, removed and sold a fixture put 
up by the lessee for the purposes of trade ; and the jury found that it was 
not removed within a reasonable time after the entry of the lessor ; it was 

5 k 4 



1608 APPENDIX : WASTE. 

held, that they had no right so to remove it, and that the lessor might 
recover it in trover. And semble, such would have been the case even 
without such finding of the jury. Weeton v. Woodcock , 7 M. & W. 14. 

Fixtures in a leasehold pass under a devise of a testator’s household fur- 
niture. Paton v. Sheppard , 10 Sim. 186. 

(Wastes, p. 1248.) 

The presumption is that strips of land adjoining on highways belong to 
the owners of the adjoining inclosures. Scoones v. Morrell, 1 Beav. 260 ; 
supra , 1125. 

Where a tenant annexes to his farm part of the waste, it enures to the 
benefit of the landlord. Doe v. Murrell, 8 C. & P. 135 ; supra, 690. 


WATERCOURSE. 

In the absence of a special custom, artificial watercourses are not distin- 
guishable in law from natural ones ; and a title may be gained by twenty 
years’ user, a 9 well to the former as the latter. Mine-owners made an adit 
through their lands to drain the mine, which they afterwards ceased to work, 
and the owner of a brewery through whose premises the water flowed for 
twenty years after the working had ceased, had during that time used it for 
brewing ; it was held, that he thereby gained a right to the undisturbed 
enjoyment of the water, and that mines could not afterwards be so worked 
as to pollute it. Qucerc , whether a universal practice in the neighbourhood 
to resume the use of such adit waters, for mining purposes, after a long 
interval, might not have been set up in answer to the claim of easement, 
thereby raising the inference that the party claiming used the water, not of 
right, but only during the accidental disuse of the adit, and with knowledge 
that the mine-owners reserved to themselves a power to recommence work- 
ing, and thereby disturbing the waters. Mayor v. Chadwick, 11 A. & E. 
671 ; and 3 P. & B. 367. 

The use of a right to water, claimed for the purpose of watering cattle, 
and also for the more convenient use and enjoyment of a messuage, is not, 
it seems, a profit & prendre from the soil of another, but a mere easement, and 
claimable by custom. Manning v. Wasdale , 1 N. & P. 172. 

(Sea Shore , frc., p. 1254, note (.r). 

For Spring Tides, read High Tides . 

(Seashore, p. 1254.) 

By an Act of Parliament, reciting that a certain tract of land, daily over- 
flowed by the sea, and to which the King, in right of his Crown, claimed 
title, might be rendered productive if embanked, and that his Majesty had 
consented to such embankment, a part of the said land, called Lipson Bay, 
was granted to a company for that purpose ; on one side of the bay was the 
northern side of an estate called Lipson Ground, forming an irregular 
declivity, in parts perpendicular, and in parts sloping down to the sea- 
shore, and overgrown with brushwood and old trees. The company, in 
embanking the bay, made ‘a drain on this side in the same direction with 
the cliff, cutting through it in parts, but leaving several recesses of small 
extent between the projecting points. These recesses used to be overspread 
with sea-weed and beach, and were covered by the high water of the ordi- 
nary spring tides, but not by the medium tides. Held, in the absence of 
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proof as to acts of ownership, that the soil of these recesses must he pre- 
sumed to have belonged to the owner of the adjoining estate, and not to the 
Crown, and did not therefore pass to the embankment company by the Act 
of Parliament. Lowe v. Govett , 3 B. & Ad. 863. 

Upon an issue whether certain defendants had wrongfully fished for 
salmon, by means of stake-nets placed in situations prohibited by statute, 
where the question was, what was to be considered “ river,” and what 
“ sea,” a direction that the thing to be looked to is the fact of the absence 
or the prevalence of the fresh water, though strongly impregnated with 
salt, is erroneous. The mouth of a river comprehends the whole space 
between the lowest ebb and the highest flood mark. Home and another 
v. Mackenzie and another , 6 Cl. & Fi. 628. 

Where the sea had, by gradual encroachment upon the land of a subject, 
covered and washed away the part formerly uncovered, so as to render it 
undistinguishable from the foreshore ; held, that it became the property of 
the Crown. Hull and Selby Railway, in re, 5 M. & W. 327. And see JR. 
v. Lord Harborough, 3 B. & Cr. 91 ; and Scratton v. Brown, 4 B. & C. 486. 

In trespass, the plaintiff claimed to the whole extent of the bed of a 
river between his and the defendant’s close ; evidence of acts of ownership 
by the plaintiff as to adjoining parts being a continuous part of the plaintiff’s 
estate is admissible. Jones v. Williams, 3 M. & W. 327 ; and see Doe v. 
Kemp , 2- Bing. N. C. 102. 

A right of ferry is a matter in which the public are so interested as to 
make evidence of reputation relating thereto admissible. Price v. Currell, 
GM. &W. 234. 

The establishment of a new ferry is actionable, whether the party intend 
to defraud the grantee of the ferry or not. Huzzey v. Field, 2 C. M. & R. 
432. 

( Fishery , p. 1264.) 

In trespass for breaking, &c., it appearing that the plaintiff’s close, in 
which, &c. was a public navigable riveT, plea, justifying the taking under 
a public right of fishing and dredging for oysters and oyster spat, replica- 
tion that oyster spat was unfit for food ; a rejoinder that the public had a right 
of fishery for oyster spat in a public river, was held bad on demurrer, 
oyster spat being in the nature of spawn, and within the prohibition of 
13 Itic. 2, st. 1, c. 19. Maldon Mayor , fyc. v. Woolvet, 4 P. & D. 26. 

( Fishery several, what, p. 1264.) 

See Salk. 637. Smith v. Kemp; Seymour v. Lord Courteney, 6 Burr. 2814. 
It is a several fishery where no other has a co-extensive right. Qm. Whether 
the right of soil be essential. 

{Sea-Wall, p. 1264.) 

The liability to repair a sea-wall, ratione tenures, may not be limited to 
such as are sufficient to resist ordinary tides and weatheT, and the orders 
of commissioners, made long back, are admissible evidence of the extent 
of the liability of those who are bound by precedent, prescription, customs, 
and tenures. JR. v. Leigh and others , 2 P. & D. 367. 

WAY. 

{Title, p. 1255.) 

See as to the presumption of a grant, JR. v. Scarisbrick ; Doe v. Kemp , 
2 Bing. N. C. 102. 
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From a covenant in the defendant’s lease to contribute, with other occu- 
piers of the lessor’s property, a rateable proportion of the expense of keeping 
up paths used in common between them, coupled with the fact that the 
plaintiff had always used a path between his house and the defendant’s, 
from a period anterior to the defendant’s lease, and that there was no other 
path to which the covenant could apply, the Court inferred that the soil 
of the path which was included in the demise to the defendant, was demised, 
subject to a right of way, to the plaintiff. Oakley v. Adamson , 8 Bing. 856. 

On a plea of right of way to a certain close, formerly part of an uninclosed 
common, the defendant proved the use of the way long before and since 
the lnclosure Act, undeT which the close had been allotted to the defendant’s 
ancestor, the jury found the immemorial right ; held, that it might fairly 
be inferred that the lord originally had the right, and that it passed, with 
the allotments, and the Court would not disturb the verdict. Codling v, 
Johnson, 9 B. & C. 933. 

A reservation in a lease of a right of way on foot, and for horses, oxen, 
cattle, and sheep, does not give any right of way to load manure. Brunton 
v. Hall, 1 G. & D. 207. 

See the distinctions of the Roman law as to the rights of (t iter actus” 
or lt via.” 4f Qui sellA aut lecticA, vehitur ire non agere dicitur, jumentum vevo 
duefcre non potest qui iter tantum habet. Qui actum liabet et plaustrum 
ducere, et jumentum agere potest. Sed trahendi lapidem nut tignum neutri 
eorum est.” L. vii. Off. de Serv. Proed. Rust.; and the note of the 
Reporters, 1 G. & D. 210. 

In trespass quare clausum fregit, it appeared that B., being the owner of 
the locus in quo , and also of certain other land, with houses, and a stable, 
loft, and chaise-house, conveyed to A. a part of the premises, consisting of 
a house and land comprehending the locus in quo , reserving to himself, his 
heirs, &c., occupiers for the time being of a messuage (not conveyed) a right 
of way and passage over the locus in quo to a stable and loft over the same, 
and the space or opening under the loft, and then used as a woodhouse, and 
to the chaise-house standing on the side of the locus in quo (the stable, loft, 
woodhouse, and chaise-house, not being conveyed), and also the use of the 
locus in quo in common with A ., his heirs, &c., and their tenants for the time 
being ; it being expressed to be the intent of the parties that the whole of 
the yard comprehending the locus in quo should lie open and undivided, as 
the same then was, and be used in common by the occupiers of both mes- 
suages as the tenants thereof had been accustomed theretofore to use them. 
Afterwards B. built a cottage on the site of the opening under the loft : it 
was held, 1st. That the reservation of the use of the locus in quo did not autho- 
rise 3. to use it for the purpose of passing to the cottage ; 2d. That the 
reservation of the right of way was not limited to a right of passage to the 
space so long as it was used as a woodhouse, but gave a way generally to 
the space so described, while it was open ; 3d. But that B, was not entitled 
to use that way for the purpose of passing to a newly erected cottage on 
that space. The defendant pleaded also a justification, under the use of the 
right of passing to the stable, loft, and chaise-house. The plaintiff new 
assigned, that the defendant had converted the loft and opening into the 
cottage, and ceased to use it as a woodhouse, and passed to the cottage, and 
broke, &c., ibr other purposes than in the plea mentioned. To which the 
defendant pleaded that such passing was done for the purposes mentioned 
in the reservation, and as the tenants of the messuage not conveyed had 
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been accustomed to use the locus in quo, without this, that the defendant 
committed the trespasses newly assigned in manner, &c. ; held, 1st. That the 
fucts proved supported the new assignment ; 2d. That, even if the facts had 
justified the use described in the new assignment, the defendant could not 
have had the verdict, inasmuch as the plea to the new assignment amounted 
only to not guilty, and not to a justification. Allan v. Gormmc , 11 A. & E. 
759. 

The words, “ with all ways thereto belonging, or in any wise appertain- 
ing, ” will not pass a way not strictly appurtenant, unless it can be collected 
that the parties intended to use the words in a larger than their ordinary 
legal sense ; and it seems that such intention cannot be collected from any- 
thing dehors the deed. Barlow v. Rhodes , 1 Cr. & M. 439. 

Where vacant land had been let on a building lease, which expired in 
1824, and the plaintiff had become possessed of a house erected thereon, 
from an under-lessee, and had enjoyed therewith a right of using a passage 
adjoining for shooting coals into his cellar, and laying waterpipcs thereto, 
and the original lessor had, pending the lease, granted a reversionary lease 
of the plaintiff’s house to him, with all and singular the appurtenances, to 
hold from the day, &c. at which the original lease would end and deter- 
mine; held, that the right of passage, and of using it for such purposes, 
passed under the reversionary lease as a necessary incident to the subject- 
matter demised, although not specially named in it, and that upon the ex- 
piration of the original lease, the lessor never having for a moment a right 
of possession, such easement was not extinguished by any unity of posses- 
sion. Hinchliffe v. Earl of Kinnoul, 5 Bing. N. C. 2 ; and 6 Sc. 650. 

Trespass for entering a close, &c. ; plea, that before the plaintiff had any 
title therein, A . was seised in fee of that and certain other closes, of which the 
plaintiff’s close was then parcel, and by himself and tenants, during all that 
time, used and enjoyed a right Of way over the part, being plaintiff’s close, 
to the other closes, and that A. afterwards conveyed the defendant’s closes, 
“ together with all ways and appurtenances whatsoever thereunto belonging 
it was held, that the way not being appurtenant at the time of the convey- 
ance the defendant should have pleaded that he was enfeoffed of the close 
and way, or that there was no way appurtenant in alieno solo . Wilson v. 
Bagshaw , 5 M. & Ry. 448. 

0 Stat . 2 # 3 W. 4, c. 71, p. 1257.) 

Pleas in trespass, claiming a foot and carriage-way enjoyed for 20 years, 
under 2 & 3 Will. 4, c. 71 ; replication traversing so much of the plea as 
claimed the carriftge-way, and as to the residue of the plea, before the com- 
mencement of the 20 years, the making of a haling-path by a navigation 
company under a private Act across the locus in quo into B . field, and that 
the occupiers enjoyed a way along the said path, under and by virtue of 
the said Act, and that after the commencement of 20 years, under the 
powers of another Act, a towing-path nearer the river was made, also across 
the said locus in quo into B, field, and that the company thereupon aban* 
doned the former path, and which ceased to be used ; the replication then 
alleged that before and at the commencement of the 20 years, the occu- 
piers of B . field used as of right, &c. a way along the first haling-path, by 
and under the provision of the first Act, which ceased and determined on 
the abandonment, but from that time until when, &c. the occupiers of the 
B . field continued to use the same way as a continuation of the former 
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right; held, on demurrer, that the replication was good,, as pleading facts 
showing that the right claimed was not such as would he inferred to exist 
by custom, prescription or non-existing grant, within the meaning of the 
2 & 3 Will. 4, c. 71, ss. 2, 3 : the right of way along the haling-path con- 
tinuing only so long as that existed, and ceasing with it. Kinloch v. Neville , 
6 M. & W. 705. 

In trespass, the plea alleged the user of a way for 40 years as of right 
without interruption, the replication traversed the user as of right ; held 
that evidence of the user having been by leave and license was admis- 
sible, and a new trial was refused. Beasley v. Clarke 9 2 Bing. N. C. 705. 

Where the Act authorised the commissioners to divert and stop up public 
and private roads, and to prepare and sign a map describing them, and to 
hold a meeting for hearing objections in which they were to be assisted by 
a justice of the division, who, with the commissioners, might alter or con- 
firm the map ; and it provided that all roads not so set out and confirmed, 
should be extinguished, but by a proviso, no roads passing through old en- 
closures were to be diverted or stopped up, but by an order of two justices, 
under their hands and seals, which was to be subject to appeal ; held that 
old roads not set out and confirmed by the commissioners, but which passed 
partly through old enclosures and partly over the lands to be enclosed, 
were not extinguished by not being set out in tlie map or award. The Act 
requiring also, that the order of justices should stop up, &c., if upon the 
view they were satisfied of their being unnecessary; held, that an order 
stating that the justices had particularly viewed, &c. and being satisfied, 
that they unnecessarily did order, &c., was invalid, if not appearing on the 
face of it that they were upon the view satisfied, &c., the allegation of a 
particular view not necessarily extending over tlie whole. JR, v. Marquis 
of JDownshire, 6 N. & M. 92. 

Where a canal company originally erected a bridge for the use of the 
tenants of particular lands, but for 10 years the public had crossed it with- 
out interruption ; held, that it was properly left to the jury to say whether the 
company intended or not to dedicate it to the public, and tlie jury having 
so found, the Court, in the absence of any misdirection in law, refused to 
interfere with such finding. Surrey Canal Company v. Hall, 1 Sc. N. S. 
264; and 1 M. & G. 382. 


( Variance , p. 1258.) 

It is not necessary to describe all the intervening closes between the pre- 
mises ; plea that defendant was seised in fee of land next adjoining to one 
of the said closes in which, &c., and in right of said land claimed a way 
from the said land unto and into, through, over, and along the said closes 
in which, &t\, to a common highway, proof of a presumptive right of way 
from the defendant’s land over the land of third persons, and thence into 
the plaintiff’s land, and into a common highway ; it was held that the plea 
was proved, although it also appeared that part of the defendant’s land 
adjoined to one of the plaintiff’s closes, and that the defendant had by 
permission sometimes used a way from that part of his land over the plain- 
tiff ’s adjoining closes as well as the way in question. 

Description of a footpath as “ a road towards and unto the parish church 
of O.,” sufficient, although it in fact made a circuitous angle, no part of it 
be retraced in going to tlie church. It. v. Downshire, Marq. of, 
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To a declaration in trespass quare clausum fregit , the defendant pleaded a 
right of way in the close in which, &c. ; the plaintiff new assigned extra the 
way in the plea mentioned, to which the defendant pleaded that the plaintiff 
obstructed the way in the plea mentioned , wherefore the defendant deviated ; 
the plaintiff replied de injurid ; held, that on this record, the plaintiff was 
entitled to apply the evidence to a way across the close which he admitted, 
and which had not been, obstructed ; and that the defendant could not prove 
his case by showing that another way which he claimed across the close, 
which was disputed by plaintiff, had been obstructed. Ellison v. Isles, 1 1 A. 
& E. 666. 

Where in trespass, issues were joined, 1st, on a right of public carriage- 
way ; 2d, of a bridle-way ; and 3d, of a footway, and the jury found on 
the first for the plaintiff, and on the third for defendant, and were dis- 
charged as to the second without the plaintiff’s consent; held, that the 
second issue was material, and a new trial was granted, although the plain- 
tiff had consented to merely nominal damages. Tinkler v. Rowland , 4 A. 
& E. 808. # 

( Public Way.) 

An action cannot be maintained for a nuisance to a public highway, unless 
some special damage can be alleged and proved. Fincuxv . Hovendon, Cro. 
Eliz. 664 ; Hubert v. Groves , 1 Esp. C. 148. 

But it is sufficient to show that the business of a shopkeeper, whose shop 
adjoins the obstructed highway has been injured by the unlawful obstruction 
of passengers. Wilkes v. Hungerford Market Company, 2 Bing. N. C. 281 ; 
or that the plaintiff has been compelled to use a more circuitous or difficult 
way. Griesley v. Codling , Com. Dig. tit. Action on the Case for Nuisance. 

And see Baker v. Moore , and Iveson v. Moore, 1 Lord Raym. 486 ; Rose 
v. Miles, 4 M. & S. 101 ; and Greasley v. Codling, 2 Bing. 263 ; questioning 
Hubert v. Groves, 1 Esp. C. 148. 

( Competency .) 

Per Patteson and Coleridge, Judges. On issue upon claim of way in right 
of occupation of the messuage and land of G., the occupier of a part of the 
house occupied by G . is not a competent witness to support the affirmative, 
though his part of the house have no communication with the part which G. 
occupies. Parker v. Mitchell, 11 A. & E. 788. 


WILL. 

( Secondary Evidence, p. 1268.) 

Where a will, dated above thirty years, was produced from one of the. 
t&stator’s family, although not strictly a proper custody, and never proved ; 
held, that it was not necessary to produce the subscribing witness. Hoe v. 
Pearce, 2 Mo. & R, 240. 

( Capacity , p. 1276.) 

On . an issue from the Court of Chancery to try whether A . R. was at a 
certain time of sound mind, the party affirming the soundness is entitled to 
begin. In such issues it will be presumed that the party ordered to be 
plaintiff was intended to begin. Frank v. Frank , 2 JVI. Sc R. 314. 

On an issue as to the sanity of A., it cannot be asked whether a sister of 
A. was not insane. Doe v. Whitefoot , 8 C • & P. 272. 
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Oh an indictment for seditious words, and, upon the arraignment, an 
inquest being taken whether the prisoner were insane or not; held, that the 
jury might form their opinion from his demeanour without calling in the 
evidence of a medical man, and that it was not necessary for him to be aBked 
if he would cross-examine the witnesses, or make any remarks to the jury 
on the evidence. R, v. Goode , 7 Ad. & Ell. 536. 

The will dated and executed on the 15th November 1839, of a testator 
who was labouring Under certain delusions on the three previous days to its 
execution, and who destroyed himself on the day following (the 16th) while 
under temporary insanity, pronounced for, and the costs of the Queen’s 
Proctor, who opposed the will on behalf of the Crown, refused. Chambers 

Yatman v. the Queen's Proctor , 2 Curt. 415. 

Provisions made for the safe custody of persons insane, and having the 
purpose of committing indictable offences, by 1 & 2 Viet. c. 14. 

(. Revocation , p. 1285.) 

The testator in a fit of displeasure threw his will, contained in an enve- 
lope, into the fire, but it was secretly withdrawn, and no part of the will 
itself burnt, of which he was afterwards aware, and expressed great annoy- 
ance, and an intention to make a new will instead thereof ; held, in eject- 
ment, by the heir for copyhold premises, that although, to satisfy the 
Statute of Frauds, there must have been a burning of the instrument to 
some extent to effect a revocation as to a devise of freehold, yet in the case 
of property not within the statute, it being a case of revocation at common 
law, it was a question of intention, evidence of which might be found in an 
imperfect act, or mere attempt, and that it was the province of a jury to 
say whether the facts proved amounted to a revocation. Poe v Harris , 2 N. 
& P. 615; and see S. C. 1 N. & P. 495. 

Where the animus revocandi was clear, and the deceased had requested 
a friend to write to the executor in whose custody the will was, to destroy 
it, and it was accordingly forwarded to him, but did not arrive until after 
death; held to amount to a revocation reduced into writing in the de- 
ceased’s lifetime, and satisfying the Statute of Frauds. Walcott v. Ochter - 
kmy y 1 Curt. 580. 

Where a testatrix devised to a trustee and liis heirs, estates, upon the 
trust and confidence that he would receive the rents, and pay the same to 
S, for life, and after her decease convey the estates to such uses as &. should 
appoint, and#& died in the lifetime of the testatrix, it was held, first, that the 
events did not operate as an implied revocation of the will ; secondly, that 
the legal estate being vested in the trustee, the devise did not lapse; and, 
lastly, that as the trust could not cease until the conveyance by the trustee, 
the legal estate remained in him, and that the lessor of the plaintiff claiming 
as heir-at-law, could not recover in ejectment. Poe d. Shelley v. Edlin , 
1 Nev. & P. 582. 

{Implied Revocation , #<?., p. 1287.) 

The deceased died, on the 20th of April 1836, possessed of real and per- 
sonal estate, together of this value of about 1,000,0007. Two papers (A.) and 
(B.), alleged to have been found, at the deceased’s death, in his fast-locked 
repositories, annexed together by wafers, and sealed up in an envelope, 
indorsed, “The Will of James Wood, Esq., 2d and 3d December, 1834,” 
were propounded as together containing the will. (A.), which was headed, 
“ Instructions for the Will of me, James Wood, Esq., of Gloucester,” was 
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dated 2d of December 1834, and was signed by the deceased, but not 
attested, purported to appoint four gentlemen by name executors, to desire 
them to take possession of his personal estates, subject to the payment of 
debts, and “ such legacies as I may hereafter direct,” and to declare he 
would dispose of his real estates by writing indorsed thereon. Paper (R.), 
a separate paper, dated 3d December 1834, signed by the deceased and 
attested by three witnesses, began, “ 1, James Wood, Esq., do declare this 
to be my will, for disposing my estates, as directed by my instructions,” 
gave all his real and personal estates “ which I may not dispose of,” and 
“ subject to my debts, and to any legacies or bequests, of any part thereof, 
which I may hereafter make,” &c. “ to my executors,” not naming or 
otherwise describing them. Both papers were very informal ; were in the 
handwriting of one of the executors (the deceased’s attorney), and ulti- 
mately appeared to have been, by such attorney, annexed together, sealed 
up in the envelope, indorsed, and locked up in the deceased’s bureau 
during his last illness, and, without his directions or knowledge ; it was 
held, that the presumption of law that instructions are superseded by the 
execution of a will was not repelled ; that the two papers, not being pub- 
lished together as the will of the deceased, nor annexed with his know- 
ledge, and (A.) not being unequivocally referred to in (B.), (A.) formed no 
part of the deceased’s will ; that, consequently, tlie interest of the four par- 
ties named in it as executors was at an end, and that there was no party 
before the Court with an admitted interest, who could propound (B.), pray 
probate of it, or administration with it annexed : the Court, therefore, pro- 
nounced against it, made no decree as to (B.), and condemned the parties 
propounding (A.) and (B.) in the costs of one of the next of kin. Another 
paper propounded as a codicil, by legatees named in it, opposed by the 
asserted executors and by all the next of kin, dated July 1835, alleged to 
be an holograph of and signed by the deceased, and to have been sent in an 
anonymous note, by the threepenny-post, to one of the legatees, leaving 
legacies amounting altogether to 21 0,000 7., and referring to a legacy in 
another eodicilj not forthcoming ; which paper was partially torn and par- 
tially burnt, and was alleged to have been so done, and other testamentary 
papers to have been destroyed, after the deceased’s death, or in his lifetime 
unknown to him ; held, that as the evidence of handwriting was contra- 
dictory, though the affirmative preponderated and the disposition was pro- 
bable, the Court could not judicially pronounce the codicil to have been 
the act of the deceased, and consequently would not inquire whether it were 
cancelled or not, or, if cancelled, whether such cancellation was the act of 
the deceased. Wood Sf others v. Gqodlahe Sf others , 2 Curteis, 82. The judg- 
ment as to the third paper was afterwards revefsed by the judicial com- 
mittee of the Privy Council. 

Where a will, traced to tho testator’s possession, is not forthcoming at 
his decease, the presumption is that he has destroyed it, and must prevail, 
unless there be evidence to repel it by raising a higher probability to the 
contrary, and the onus lies on the party propounding the revoked will. 
Welch v. Phillips, 1 Moore, 299 (reversing the judgment below). 

Where, after executing a will of real and personal estate, the testator 
married, having made a settlement of the real estate, it was held that the 
marriage and birth of a child amounted to a revocation of the entire will. 
Israeli v. Rodon, 2 Moore, 51. 

Revocation of a will by marriage and the birth of a child (previously to the 
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7W.4&1 Viet. c. 20), was held to take place in consequence of a prin- 
ciple of law, independently of any question of intention of the testator himself, 
consequently no evidence is admissible to rebut the presumption of law, nor 
can the circumstance of after-acquired property descending upon the child 
have any effect. Mar ston v. Roe, 2 Nev. & P. 504 j affirming the judgment 
below, 8 Ad. & Ell. 14. 

( Presumed Influence, p. 1829.) 

The will of an aged person of doubtful capacity, prepared by a solicitor, 
who was appointed an executor and one of the yesiduary legatees, was pro- 
nounced against, and the parties propounding it condemned in costs. Bare 
execution in such a case is not sufficient. Durling Sf another v. Loveland , 

2 Curt. 225. 

(7 W. 4 6f I Viet c. 20, p. 1289.) 

Where the will disposing of residue was executed in 1890, and a codicil 
was found at the death of the testatrix, who died in 1839, without date, con- 
taining a direction and referring to the execution of a power as to part of such 
residue, it was held, that in the absence of anything to show that it was 
executed after the passing of the 7 W. 4 & 1 Viet. c. 20, the Court would 
presume it to have been executed previously to the statute, and probate was 
decreed. Pechell v. Jenldnson , 2 Curt. 273. 

Probate having been granted at the Cape of Good Hope of a will and an 
unattested codicil thereto, made there in March 1838 (the 7 W. 4 & 1 Viet, 
c. 20, having come into operation on the 1st January of that year), by an 
officer in the East India Company’s service, probate of both papers was 
also allowed to pass here. Foy , Wm. Henry , in the Goods of, 2 Curt, 328. 

(i Signing at the Foot, Sfc. p. 1290.) 

Probate was allowed of a will, concluding, “ Signed and sealed as and for 
the will of me C. E. T. Woodington, in the presence of us Thomas Hughes, 
Ellen Hughes,” as being signed at the foot or end thereof. Woodington, 
C, E. T,, in the Goods of 2 Curt. 324. ^ 

A testatrix signs her will with a mark, but her name does not appear; 
this is a sufficient signing under the stat. 7 W. 4 & 1 Viet. c. 20, s. 9. 
Bryce, Eleanor , in the Goods of, 2 Curt. 325. And see Taylor v. Dening , 

3 N. & P. 229. 

Where a party at the request of the testator (he being too ill to do it himself) 
signed the will for him, but in his own name, and not in that of the testator, 
which was duly attested, it was held to be a sufficient compliance with the 
statute, Clarke, in the Goods, Sfc., 2 Curt. 329. 

The appointment of the executors in a will, being made in a clause after 
the signature of the testator, administration with the will annexed was 
granted to the residuary legatee, the clause appointing the executors not 
being part of the will. HoweU, Thomas, in the Goods of, 2 Curt. 342. 

(Acknowledgment of Signature, p. 1290.) 

The testatrix signed her will, and on a subsequent day sent for two 
witnesses to attest the same ; upon tjieir arrival they said that they were 
come for the purpose of signing their names as witnesses to her will, which 
was then produced, upon which the testatrix said, “ I am glad of it, thank 
God,” and they subscribed the will as witnesses ; held, to be an acknow- 
ledgment of her signature by the deceased, under the 7 W. 4 & 1 Viet. c. 20, 
s. 9. Warden, Mary, in the Goods of, 2 Curt. 334. 
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The deceased signed her will, by a mark, In the presence of o'ne witness 
who subscribed the will as attesting it^ and on a subsequent day she acknow- 
ledged her signature in^the presence of that witness and of another who 
also subscribed the will, but the former witness did not again subscribe. the 
will ; probate was refused. Allen, Ann , in the Goods of, 2 Curt. 331. 

The deceased signed her will, not in the presence of witnesses, and sub- 
sequently produced her will before two witnesses, and said to them, “ Sign 
your names to this paper,” held not to be an acknowledgment of her 
signature under the 9th section of stat. 7 W. 4 and 1 Viet. c. 20. Rawlins , 
Ann, in the Goods of, 2 Curt. 320. 

{In Presence , Sect . 9, p. 1290.) 

A testator intending to execute a codicil, signed the same while lying in 
bed, there being present in the room two witnesses who attested the codicil; 
the curtains at the foot of the bed being drawn at the time, one of the 
witnesses could not actually see the testator sign his name, nor could the 
testator see that witness subscribe the codicil as attesting it ; held, that the 
testator and the witness signed their names* in the presence of each other, 
as required by the stat. 7 W. 4 and 1 Viet. c. 20, b. 9. Newton $ another v. 
Clarke, 2 Curt. 320. 

A motion for probate of a will signed by the deceased in the presence of 
two witnesses, present at the same time, who went into an adjoining room 
and signed their names, was rejected. In the Goods of Alexander Ellis, Esq., 
2 Curt. 395. 

(Sect. 10. p. 1290.) 

Where by a settlement the wife had a power of disposing by any will 
“ signed and published by her, and attested by two or more credible 
witnesses,” and the attestation clause was as to her execution only, it was 
held, that evidence aliunde of actual publication not being admissible, the 
power was not well executed, and that the will therefore could not be pro- 
nounced for. George v. Reilly, 2 Curt. 1. 

(Sect. 11, p. 1290.) 

Where the purser of a man-of-war, whilst at sea, executed a codicil not 
attested, it was held to be within the exception of the 11th sect, of the 
7 W. 4 and 1 Viet. c. 20, the term marine or seaman including superior 
officers. Hayes , in the Goods, Sfc., 2 Curt. 339. 

The will of a seaman who went on shore, and there died in consequence 
of ap accident, was allowed to pass as that of a seaman “ at sea, ” under the ' 
stat. 7 W. 4 and 1 Viet. c. 26, s. 11. In the Goods of E. J. Lay, deceased, 
2 Curt. 375. 

An unattested will made by an officer on service at Berbice, was allowed 
to pass as that of a u soldier th actual military service,” under 7 W. 4 and. 
1 Viet. c. 26, 8. 11, at the prayer of the party whose interest was prejudiced 
by such will. In the Goods of Constantine Edward Phipps , 2 Curt- 308. 

( Competency , Sect . 15.) 

The testator’s wife, being an executrix, is a good witness, although she 
would lose her legacy under the 15th sect, of the 7 W, 4 and 1 Viet. c. 26. 
Clarke , in the Goods of, 2 Curt. 330. 
vol. nz. 5 L 
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(Sect. *20, Revocation , p. 1291.) 

A cancellation of a will is not a revocation thereof, under the words 
« otherwise destroying ” the same, in the stat. 7 W. 4 and 1 Viet. e. 26, s. 20. 
Stephens v. Taprell , 2 Curt. 458. 

A testator having left two substantive wills, the latter disposing of the 
whole of his property, although not expressly revoking the former will, nor 
the appointment of executors therein, was held to have revoked the former, 
and to be alone the will of the testator. Henfrey v. Henfrey , 2 Curt. 468. 

Cheques written in 1833 by the deceased upon his bankers, but not in- 
tended to have effect until after his death, pronounced for as part of the 
testamentary disposition of the deceased, he having in 1834 formally exe- 
cuted a will disposing of the whole of his property, and containing a full 
clause of revocation. Gladstone v. Tempest and others , 2 Curt. 650. 

(Sect. 21, Alteration — Erasure , p. 1291.) 

A testator, after the execution of his will, having partly erased the word 
four and substituted the word five, (the alteration not being attested as 
required by the statute 7 W. 4 and 1 Viet. c. 26,) probate of the will passed 
as it originally stood, the word four being sufficiently apparent upon the 
paper. In the Goods of James Beavan , deceased , 2 Curt. 369. 

. A testator duly executed his will with a legacy therein of fifty pounds to 
S. S. ; subsequently to the execution the testator erased the word fifty and 
substituted the word thirty ; this alteration being unattested, probate of the 
will passed in blank, the word fifty having been entirely erased. Rippin, 
Chas. N. y in the Goods of 2 Curt. 332. 

Where the testator gave a legacy to his sister, the wife of F. 11,, or to 
such persons as E. B. should appoint, to the intent that the same might 
be for the separate use of E. B., and the receipt of the said E . B . to be a 
sufficient discharge, and the name “ E. B.” was afterwards drawn through 
with a pen, but as the description, and in some cases the name of E. B. 
remained uncancelled, it was held not to amount to a revocation. Martins 
v. Gardiner , 8 Sim. 73. 

Where the testator having erased certain words and inserted others, 
wrote a memorandum stating what the words erased had been, but such 
memorandum was not attested, it was held to be inoperative, and the Court 
refused probate of the will as it originally stood. Brooke , in the Goods } fyc, 
2 Curt. 343. 

(Execution of Power , p. 1292.) 

A power in a married woman to dispose of certain property by will, to be 
signed and published by her in the presence of two witnesses, is not duly 
exercised by a paper (executed before the 1st January 1838) purporting to 
be signed and sealed as a will, in the presence of two witnesses, omitting 
to state in the attestation clause that it was published ; but as the power 
did not require that the will should be attested, , parole evidence was admitted 
to show that publication had taken place ; the evidence, however, on that 
point being insufficient, the Court pronounced against the paper. Walters 
v. Metford y 2 Curt. 221. 

A married woman having under her marriage settlement a power to dis- 
pose of property “ by will to be published by her in the presence of and to 
be attested by two credible witnesses/’ published her will in the presence of 
two witnesses, who attested the same, one of those witnesses being the 
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wiFe of tlic executor, who was also a legatee under the will, and had not 
renounced or released his legacy. Probate granted, leaving the question as 
to the due execution of tjie power open. Big gar, Sarah , in the Goods of, 
2 Curt. 330. 

( Presumptive Evidence of due Attestation , p. 1294.) 

Probate was allowed of a will executed in India, and attested by two 
witnesses, but without a full attestation clause, the Court presuming that 
the statute had been complied with. Johnson , John, in the Goods of \ 2 
Curt. 341. 

{Donatio Causd Mortis.) 

Where the obligee of a bond, five days before his death, gave it to a niece 
and signed a memorandum amounting to an immediate and absolute assign- 
ment of it, it was held, that in the absence of evidence of how it came into 
the donee’s possession, and the assignment being unconditional and not 
importing that it was to be restored if the donor should recover, it was not 
to be deemed a donatio causd mortis, and a bill praying that the donee 
might be declared entitled, was dismissed. Edwards v. Jones, 7 Sim. 325; 
affirmed, 1 My. & Cr. 226. 

Where A. the donor, delivered a cash box to 3,, the donee, desiring him 
to go after his death to his son for the key, and stating that the box con- 
tained money to be entirely at B.’a disposal, but that he should want it 
fcvery three months us long as he lived, and it was twice delivered back, 
but was in B.’s possession at the time of tlie death, the key being in the 
son’s possession, ticketed in the name of B., it w as held not to be a sufficient 
donatio causd mortis , nor sucli a trust for B . as the Court would execute. 
Reddel v. Dobree, 10 Sim. 244. 


WINDOWS. 

In case for a nuisance against the occupier of adjoining premises, the 
plaintiff is bound, upon the general issue, to show that the defendant occu- 
pied, and was the party causing the nuisance. Dawson v. Moore 7 C. & 
P. 25. 

In case for obstructing ancient lights, it was held that a party might so 
alter the mode in which he had been permitted to enjoy the easement, as to 
lose the right altogether ; where evidence as to the alteration in the mode 
of enjoyment had not been put for the consideration of the jury, a new trial 
was granted. Garritt v. Sharpe , 4 Nev. & M, 834 ; and 3 Ad. & Ell. 325. 

In case for darkening windows by building against them, it appeared 
that,' in 1816, thejand whereon the plaintiff’s windows were, had been con- 
veyed as a parcel of arable land, and that it was, two or three years after- 
wards, sold to a party, who built a cottage thereon ; that such party having 
entered without any conveyance, afterwards contracted to sell it, and the 
vendee obtained from the owner of the adjoining land a few feet additional 
on one side of the cottage, and that a conveyance of the entire premises was, 
in 1822, made by all proper parties, and the purchaser carried out his build- 
ing to the extremity of the land, and inserted a window at one end, and 
substituted, where there had before been only a passage, windows at the 
other end, not in the same places, but in the same direction as before ; held 
that there not having been acquiescence for 20 years, there was nothing in 
the grant made by the owner of the adjoining lauds which could be con- 
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verted into a licence, or preclude him from building on liis own land, 
although, in so doing, he obstructed the newly-erected window. Blanchard 
v. Bridges , 5 N. & M. 567. 

WORK AND LABOUR. 

Special Contract . 

If an agreement cannot be read in evidence for want of a stamp, the plain- 
tiff cannot recover the value of the work and labour to which the agree- 
ment refers, although the defendant may have had the benefit of it. Hughes 
v. Buddy 8 Dowl. 478. 

(Indebitatus Assumpsit, p. 1296.) 

JR. having undertaken, by a written contract, to build for the Corporation 
of Henley a house on a farm occupied by A ., engaged S. to do the carpenter’s 
work; and the following agreement was made and signed by R. and S., 
and witnessed by A . : — “ It having been arranged that A, shall build a new 
house on the farm occupied by Mr. A it is hereby agreed and understood 
between the said R. and S., that shall do all the carpenter’s work, Su\ 
under the inspection and control of the said A., and that the amount of the 
said work shall be paid by Mr. A. to S . only, and that this agreement shall 
be his guarantee for so doing.” On the same day, A. wrote to S. as follows : 
“It having been agreed that R. shall build a new house on the farm 
occupied by me, and that by an agreement this day shown me between you 
and S. you are to do the carpenter’s work, &c., and that the payment., when 
done, is to be made by me to you, and to no other person, according to plan 
and specification, I hereby undertake to pay the same, by having a proper 
discharge” : held, that S. having done the work, could not maintain an action 
of indebitatus assumpsit for work and labour against A. for the value of it. 
Sweeting v. Asptin , 7 M. & W. 165. 

Where the plaintiff has contracted to do certain work for a specified sum, 
he cannot maintain an action for the value of the work done, on the ground 
of fraud in the representation by the defendant of the quantity ; for, as to the 
work, he must recover on the contract, although he might sue for the deceit. 
Selway v. Foggy 5 M. & W. 83. 

In assumpsit on a contract for services, at a salary after the rate, &c. per 
annum, determinable at a month’s notice, alleging a dismissal without notice, 
whereby the plaintiff lost all wages which he might have earned if continued 
in the service, he can only recover as damages the wages of one month, and 
for the arrears due he can only recover in a separate count for work and 
labour. Hartley v. Harman , 3 P. & D. 567 ; and 11 Ad. & Ell. 798. 

After an agreement at an annual salary, proof of acceptance by quarterly 
payments, is sufficient to authorize a jury to infer an agreement to pay 
quarterly ; held also, that a master may avail himself of a lawful cause of 
dismissal, whether the dismissal proceeded on that ground or not; it is 
sufficient that he should have sufficient cause previously to the dismissal. 
Bidgway v. Hungerford Market Co,, 4 N. & M. 797 ; and 3 Ad. & Ell. 171. 

In an action for works done extra, upon a building contract, the plaintiff 
must produce the written contract, to enable the jury to see what are extras . 
Jones v. Howell, 4 Dowl. 176. 

Where the jury found the hiring to be by the year, but that the wages 
were payable quarterly, and the plaintiff having been dismissed had, after 
tender and refusal of his services, brought an action before the quarter for 
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which he claimed to be paid had expired, it was held, that he could not 
maintain the action for service done and performed. Smith v. Hayward , 
2 Nev. &. P. 432; and see Archard v. Hornor, 3 C. & P. 340; GandeU v. 
Pontigny , 4 Campb. 375. 

In debt, for work and labour as a performer at the defendant’s theatre, a 
letter from the defendant, “ that the plaintiff must be contented with his 
present salary until I know what turn the season takes was held to be an 
admission of the plaintiff's being in his service, and not requiring any stamp 
as an agreement. It appeared also that the plaintiff was to be paid for 
certain nights, although there should be no performance; held that he 
should have declared for arrears of salary as a hired performer, but the 
Judge permitted the declaration to be amended ; and a payment having 
been made without expressing it to be on any particular account, it was 
held that the plaintiff was at liberty to apply it to any part of his demand 
really due, and to recover for the rest of his claim. Frazer v. Bunn , 8 C. & 
P. 704. 

The causing a servant to be sent to prison on a charge afterwards aban- 
doned, was held not to amount to a dissolution of the contract, and that 
the party was therefore entitled to the wages which would have accrued in 
the interval, until actual dismissal. Smith v. Kingsford, 3 Sc. 279. 

A contract for service at a yearly salary is, by resignation on the part of 
the plaintiff and acceptance on the part of the defendant, put an end to in 
the middle of a quarter ; whether the servant be or be not entitled to recover 
pro rata , is a question for the jury. Lamburn v. Cruden, 2 Scott’s N. S. 533. 

By a memorandum contained in a letter, the plaintiff agreed to enter into 
the defendant’s service as manager, and “ the amount of payment I am to 
receive I leave entirely to you to determine it was held, (diss* Parke, B.) 
to imply that, at all events, something was to be paid, and that on a quantum 
meruit, it was for the jury to decide the value of the services performed. 
Bryant v. Flight , 5 M. & W. 114. 

Where there was no proof of any hiring, but only of service, and pay- 
ments had been made without reference to any definite period or yearly 
amount, and the plaintiff left in the middle of the year from sickness, and 
was never required to return, it was held, that the plaintiff was entitled to 
recover upon a quantum meruit . Bay ley v. Rimmell , 1 M. & W. 506 ; and 
1 T. & G. 806. 


{Credit to whom , #’<?., p. 1301.) 

Where a local committee is formed for the purpose of forwarding the pro- 
ject of an intended railway, they are the persons who are liable to pay the 
salaries of their secretary, &c., unless it be shown that the secretary &e. 
agreed to look to some other fund for payment. Kerridge v. Hesse , 9 C. & 
P. 200. 

Where the captain alone of the owners signed the articles, and the sea- 
men agreed thereby to sue him alone, it was held that they could maintain 
no action against the other owners, although such owners received and sold 
the proceeds of the voyage, and adjusted and paid the seamen their wages; 
held also, that the seamen having, after remonstrance against certain deduc- 
tions, usual in trading voyages, accepted the balance struck, and signed a 
receipt for the whole wages, they could not afterwards sue for such deduc- 
tions, and that it was not necessary that such deductions should be made 
the subject of a set-off. M i AuUffe v. Bichnell , 2 Cr. M. & It. 263. 
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Where a father, on the marriage of his daughter, executed an appoint- 
ment of a sum which was settled on the marriage, the expense of the settle- 
ment was paid by the husband, but he refused to pay for the expense of the 
deed of appointment, it was held not to be a matter of usage, but for the 
jury to say to whose credit the business was done. Hayward v. Fiott> 8 C. 
& P. 59. 

( Performance , p. 1303.) 

Where the ship was in extreme danger, and the service occupied five 
days, and was performed with great perseverance and skill, 1,0001. were 
awarded out of a value of 4,600/., and 100/. to a second smack, with the 
expenses. Almon , 3 Hagg. 254. 

See further as to salvage, case of the Thetis , 3 Hagg. 14; William Hamil- 
ton , ib. 168; London Merchant , ib. 394 ; Nicholaas Witzcn, ib. 369; Dantzig 
Packet , ib. 383. 

Where a ship was chartered for an outward voyage to 7., and homeward, 
either from a port or ports in or from a port in to a port in the United 
Kingdom, and provided that if she should be required to go to two or more 
ports in 7., 25/. more should be paid, and in case she should be ordered 
to S.j 4:1, should be paid for every day after the twenty-fifth day of arrival 
at 7. until dispatched from the loading port, it was held, that the going to 
S. from 7. was not to be deemed an intermediate voyage, but that having 
gone for the homeward voyage to S. 9 that was to be deemed the homeward 
voyage, and that the 41, per day extra time was payuble. Crozier v. Smithy 
1 Sc. N. S. 338 ; and 1 M. & G. 407. 

Where the ship was detained after the loading was complete, by the ice 
preventing her sailing, it was held that the charterer was not liable for the 
detention, Pringle v. Mollett, 6 M. & W. 80. 

See further as to freight, Cockburn v. Wrighty 6 Bing. N. C. 223 ; Capper 
v. Forstery 3 Bing. N. C. 938 ; Tobin v. Crawford, 5 M. & W. 235 ; Mitchell 
v. Darihczy 2 Bing. N. C. 555 ; 2 Scott, 771. 

Where the contract was silent as to demurrage, it was held, that damages 
occasioned by unreasonable detention could only be recovered under a special 
count. Horn v. Bensusan , 9 C. k P. 709 ; and 2 Mo. & It. 326. 

( Commission , Custom , §’C. p. 1307.) 

The practice was found by the jury to be for the broker to receive five 
per cent, commission for obtaining freight, where there is no special agree- 
ment, or unless the ship be chartered on a tender. Brown v. Naime 
9 C. & P. 204. 

The usage is, that when a broker has introduced the captain of a ship and 
a merchant together, and they by his means enter into some negotiation as 
to the intended voyage, the broker is entitled to commission, if a charter- 
party be effected between them for that voyage, even though they may 
employ another broker to prepare the charter-party, or may write the char- 
ter-party themselves. Burnett v. Bouch, 9 C. & P. 620. 

If a broker be authorized by both parties, and acting as the agent of each, 
communicate to the merchant what the shipowner charges, and also com- 
municate to the shipowner what the merchant will give, and he name the 
ship and the parties, so as to identify the transaction, and a charter-party 
be ultimately effected for that voyage, this broker is entitled to his commis- 
sion : but if he do not mention the names so as to identify the transaction, 
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he does not get his commission to the exclusion of another broker, who 
afterwards introduced the parties personally to each other. Ib . 

Where the jury found the usage for architects, employed to provide plans 
and estimates, to be assisted by surveyors to make out the quantities, who 
are paid by the successful competitor, it was held, that the defendants, who 
employed an architect and made no objection to the charge, having, by de- 
clining to go on with the work, prevented competition, were liable for the 
surveyor’s charges on the implied authority of their architect to employ 
him. Moon v. Witney Guardians , 3 Bing. N. C. 814. 

In assumpsit for work and attendances at Somerset House, on the inspection 
of patterns of goods, for the sale of which the plaintiff was the defendant’s 
commission agent, it was held, that if the jury considered such attendances 
to be within the course of the plaintiff’s duty as agent., he was paid by his 
commission, and not entitled to recover beyond ; the jury found for the 
defendant. Marshall v. Parsons , 9 C. & P. 650. 

The plaintiff was employed so sell ground rents by auction, on the terms 
of receiving a commission of one per cent “on sale.” After he had adver- 
tized the sale, but before the day of sale, the defendant sold the ground 
rents by private contract. Three auctioneers proved the custom of the 
trade to be that after an auctioneer was employed and the property adver- 
tized by him, he was entitled to the full commission on a sale being effected, 
although not effected through his direct agency. The question loft to the 
jury was, whether this custom was so notorious that the defendant must have 
known it; and that if so, it was engrafted on the contract. The jury found 
for the plaintiff for the full commission. Rainy v. Vernon, 9 C. & P. 559. 

"Where the plaintiff with others was employed as land agent to sell the 
defendant’s estates, and a party inquiring of the plaintiff* as to one estate, 
was told that it was out of the market, but the plaintiff mentioned that of 
the defendant being to be sold, and gave him a particular, and the party 
afterwards concluded a bargain for it with another agent, it was held, that 
the plaintiff might be said to have found the purchaser, and was entitled 
to such commission as the jury should think proper. Murray v. Currie , 
7 C. & P. 584. 

Where one broker procured the cargo, and afterwards obtained the freight, 
and another, also referred to by the shipowner, cleared out the ship, and paid 
the charges, it was held that, by the usage, he must share the commission, 
and could not sue the shipowner. The usage and general course of business 
must be proved by witnesses speaking to instances in which, to their own 
knowledge, it has been acted upon. Hall y . Benson , 7 C. & P. 711. 

The broker was held to be entitled to his commission on the sale of a ship, 
where up to a certain point he acted as middleman, although the contract 
was completed without his instrumentality : but the mere fact of his having 
introduced the parties, unless the negotiation proceeds thereupon, would 
not be sufficient to entitle him to it. Wilkinson v. Martin , 8 C. & P. 1. 

The custom is that when butty colliers leave off working a coal mine, 
without giving notice, they are not entitled to be paid for gate roading, air 
beading or coals undergone ; but if they leave after having given notice, 
they are entitled to be paid for these things by the owner of the mine ; and 
if the mine be not worked, they are not bound to wait till the working is 
recommenced, and to be then paid by the succeeding butty collier. Bannis- 
ter v, Bannister , 9 C. U P. 743. 
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( Defence , Dismissal , fyc. p. 1308.) 

l7x»on a special plea in an action for dismissing the plaintiff under a con- 
tract for service, justifying the dismissal, the defendant was held to have 
the right to begin. Harnett v. Johnson , 9 C. & P. 200. 

Where the defendant had retained the plaintiff as French teacher in his 
school, at a yearly salary, it was held, that his having absented himself for 
two days on the expiration of the vacation, was not such a breach of duty 
arising out of the contract, express or implied, as could justify the defendant 
in putting an end to it. Fillieul v. Armstrong , 2 N. & P. 406. 

Where an acting manager conducted himself so indifferently and impro- 
perly as to make his continuance in the duties injurious to the success of 
the concern, it was held that he might be lawfully dismissed ; held also, 
that the representation made by the stage-manager to the audience, as to 
the success of the season, was admissible against the lessee or proprietor 
upon that subject. Lacy v. Osbaldiston , 8 C..& P. 80. 

Where a salaried clerk claimed to be recognized as a partner with his 
employer, it was held to be a sufficient ground for dismissal, and that 
without notice. Amor v. Fcaron, 1 P. & D. 398. 

In case for wrongfully discharging from the defendant’s service, a plea, 
that the party obstinately refused to work, wherefore he discharged, &c., 
was held to be bad, as not showing a disobedience of reasonable commands 
of the defendant. Jacquot v. Bourra , 7 Dowl. 348. 

If a master carpenter send his men from London to work at a gentle- 
man's house in the country, he may dismiss them for improper conduct, 
although it does not amount to either moral misconduct, wilful disobedience, 
or habitual neglect ; and where, in such a case, a journeymen was found 
in one of the preserves of the gentleman at whose house the work was done, 
after a caution had been given to him to keep the paths, and upon coinjdaint 
by the gentleman, the master dismissed the journeyman, the Judge left it 
to the jury to say whether the master was not justified in such dismissal. 
Bead v. Dunsmore , 9 C. & P. 588. 

Where the plaintiff* ordered specifically a machine of which the plaintiff 
was the patentee, “ to be put up in his brewhouse,” which the plaintiff 
accordingly put up, but it was found not to answer the purpose of a brew- 
house, it was held, that there being no fraud, and the contract containing 
no guarantee that it was fit for such purpose, the plaintiff was entitled to 
recover the stipulated price. Chanter v. Hopkins , 4 M. & W. 399. 

By the stat. 1 & 2 AVill. 4, c. 37, s. 5, in an action brought by any of the 
artificers enumerated in that statute for the recovery of his wages, no set-off 
or claim to reduction by his employer shall be allowed, by reason or in 
respect of goods supplied, or on account of wages, or of any goods, &c. sold, 
delivered, or supplied to such artificer at any shop kept by or belonging to 
such employer, or in the profits of which he shall have any share or in- 
terest. 


( Order to View , Sfc.) 

In an action for work and labour, a Judge has no power to make an order 
lor the plaintiff or his witnesses to enter the defendant’s premises, in order to 
inspect the work done. Turqnand and another , Assignees of Taylor, a Bank • 
rvpty v. The Guardians of the Strand Union , 8 Dowl. 201. 
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( Summary Jurisdiction.) 

It is not necessary to show a yearly hiring to bring a party within the 
benefit of the 6 Geo. 4, c. 16, s. 48 ; but it must be more than a weekly one. 
Collier f ex parte, 4 D. & Ch. 520 ) denying the accuracy of ex parte Skinner , 
3 ib. 332. 

Upon an information before Justices for non-payment of wages, under 
20 Geo. 2, c. 10, and 4 Geo. 4, c. 34, it was held, 1st, that it must appear 
upon the information that the relation of muster and servant exists, and 
2dly, that the 5 Geo 4, c. 18, applying only to penalties and forfeitures, 
justices have no power to commit for non-payment of the sum adjudged to 
be due. Wiles v. Cooper , 5 N. & M. 276 ; and 3. Ad. & Ell. 524. 

The jurisdiction under 5 & 6 W. 4, c. 19, s. 15, extends only to the case 
of quantum of wages, and not to questions of law, as of forfeiture, &c., and 
aj’pearanee under protest was overruled. Edwin, 3 Hagg. 365. 

WRITS, Forms of. 

See R. G. 1 Scott, N.S. 7. 

WRIT OF INQUIRY. 

When a counsel has been present at the trial of an issue on a writ of trial, 
the Court will take a statement of what occurred at the trial,- from the 
counsel, on moving to set aside the verdict, without the production of the 
notes taken by the presiding officer. Flower v. Adams, 8 Howl. 292. 

The Court will not, at the instance of the sheriff, stay the execution of a 
writ of inquiry on a judgment by default, in an action for a libel, on tho 
ground that the House of Commons has voted the libel to be a privileged 
publication, and that all persons concerned in bringing any action in respect 
of such publication are guilty of a breach of the privileges of that House. 
Stochdale v. Hansard, 8 Dowl. 148. 
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ABANDONMENT, 

notice of, where necessary, iii. 880. 
proof of, ib. 

ABATEMENT. 

onus probandi , ii. 1 . See Onus Probandi. 

usually lies on the defendant, ii. 1. 

the practice has not been uniform, ib. 

is discretionary with the court, ib. 

when convenient that the plaintiff should begin, ib. 

when plaintiff begins, should go into the whole of his case, ib. 

issue on plea of ; right to begin, ii. 1 . 

on plea that assignees ought to be joined, ii. 1. 

may depend on the form of the issue, ib. 

on plea of nonjoinder, ib. 

plea of nonjoinder, st. 3 & 4 W. 4, c. 42, ii. 3. 

evidence on plea of, ii. 2. 

proof of dormant partner not available, ii. 2. 

proof of damage, ib. 

plea of peerage, ii. 3. 

misnomer, provisions of stat. 7 Goo. 4, c. 04, as to, ib. 
effect of pleading by way of conclusion, ii. 4. 
competency, ib. 
of suit., ii. 3. 

by death of co-plaintiff not suggested on the rocord, iii. 854. 
provisions of the stat. 3 & 4 W. 4, c. 42, app. ii. iii. 1313. 
detinue by one only of two joint tenants must bo pleaded in abate- 
ment, ib. 

plea in may be no abatement to part, and bar to the residue, ib. 
refusal to amend on plea of, ib. 

ABBEY, 

proof of endowment of, i. 303-3117. 

ABET, 

meaning of the term, ii. 7. 

ABILITY, 

of witness, how judged of, i. 545. 
to be estimated by the jury, ib. 

AB INITIO, 

trespasser, iii. 1108. 
trespass when, iii. 1143. 

ABJURATION 

of the realm by the husband, effect of, ii. 547. 

ABORTION, 

indictment for attempt to procure, ii. 603. 

ABSENCE, 

of attesting witness, proof in excuse of, i. 375. 
secondary proof, i. 379. 
proof of hand- writing of, when sufficient, ib. 
proof of identity of obligor, &c., i. 380. 
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fact of, how proved in action to recover penalties for non-residence, 
iii. 964, 065. 

of evidence tending to a different conclusion, effect of, i. 503. 

ABSENT 

witness, motion to examine on interrogatories, i. 87. 

ABSENTING, 

act of bankruptcy, & c., ii. 134. 

ABUTTALS, 

proof of, iii. 1009. 

variance from description of, in trespass, ib. 

ACCEPTANCE, 

of bill of exchange, admission by, ii. 203. 

of bill of exchange, what amounts to, ii. 205. 

provisions of stat. 1 & 2 Geo. 4, c. 78, ib. 

of bill of exchange, proof of, ib. 

of bill of exchange, power of corporation as to, ib. 

presumptive evidence of, ib. 

conditional, ii. 207. 

when absolute, ii. 208. 

unnecessarily alleged need not be proved, ii. 225. 
divisible, ii. 243. 

may be for value as to part, and for accommodation as to residue, ib. 
presumption from allowing acceptance given as a security to remain, 

ii. 249. 

is primd facie evidence of money received by the acceptor, ii. 262. 

of bill payable to fictitious payee, ib. 

of what evidenco, ib. 

waiver of, ii. 252. 

effect of exchanging, ii. 239. 

of lease by assignees of bankrupt or insolvent, evidence of, ii. 350. 
of goods within the Statute of Frauds, ii. 488. 

of part of goods sold, what amounts to an, within the Statute of 
Frauds, ii. 489, 490. 
of charter, proof of, iii. 947. 

of lease by assignee, presumptive evidence of, ii. 1 80. 

ACCEPTANCES, 

exchange of, ii. 148. 

ACCEPTOR. See Bill of Exchange. 

ACCESS, 

presumptions as to and proof of, ii. 106. 

ACCESSORY. 

principal and accessory, who, ii. 4. 
principal in second degree, ib. 
proof of his being present, ii. 5. 
aiding and abetting, ii. 7. 
accessory before the fact, ii. 8, 9. 

cannot take advantage of error in the attainder of the principal, i. 307, 

iii. 958. 

wife may be convicted as principal, the husband as accessory, ii. 9. 

may controvert guilt of principal, i. 295. 

proof against, in forgery, ii. 468, 469. 

proof against, on charge of larciny, ii. 517. 

to an unknown principal, ib. ii. 468. 
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ACCESSORY-—- continued, 

accessory after the fact, ii. 9. 

variance, ii. 10. 

who is, app. ii. iii. 1314. 

* counts charging one as accessory before and after the fact, may be 
joined, ib. 

after the fact, who is, ib. 

things accessory to a principal, what are, ib. 

ACCESSORIES, 

in forgery, ii. 467. 

ACCIDENTAL INJURY, 

not a trespass, when, iii. 1119. 

ACCIDENTAL KILLING, 

evidence of, ii. 713, 714. 

ACCOMMODATION, 

set-off against bill accepted by bankrupt, when allowable, ii. 177. 
acceptor, action by, iii. 1069. 

ACCOMPLICE, 

competency, ii. 10. 
in civil actions, ib. 
in criminal proceedings, ii. 11. 

under particular statutes entitling him to pardon, ib. 

present practice as to admitting accomplices to give evidence, ii. 12. 

competency when indicted with others, ii. 13. 

value of such testimony, ib. 

confirmation of an accomplice, ii. 13, 14, 15. 

confirmation of, as to identity, app. ii. iii. 1315. 

ACCORD, 

and satisfaction, when evidence, ii. 10. 
when a bar, ib. 

in what cases it must be pleaded, ib. 
performance when to be proved, ib. 
evidence on non assumpsit , ib. 

satisfaction by one of sevoral persons protects the rest, ii. 1 7. 
non-acceptance of sum as, puts payment in issue, app. ii. iii. 1315. 
with one of several plaintiffs, ib. 
with a third person, ib. 

ACCOUNT, BOOKS OF, 

admissible when, in tithe suits, iii. 1091. 

ACCOUNT, 

state of, provable by general evidence, wlien, i. 502. 

evidence in action of, ii. 18. 

plea, never receiver, &c. ib. 

onus probandi on whom, ib. 

transfer of, ii. 99. 

settlement of, by giving bill of exchange, cannot be opened, ii. 243. 
evidence on plea of plene computavit , app. ii. iii. 1316. 
books of of preceding rector, admissibility of, iii. 1091. 

ACCOUNT STATED, ii. 97. See Assumpsit . 
between partners, ib. 
by husband and wife, ii. 98, 99. 
by one as administrator, ib. 
evidence on, ii. 97. 
promissory note, ib. 
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ACCOUNT STATED— continued. 
does not bind an infant, ii. 97. 
alters nature of debt, ib. 
with partner, ii. 99. 

maintainable, notwithstanding 1 special agreement, ii. 98. 
agreement amounts to, when, ii. 74. 
variance, ib. 

acknowledgment, evidence on, ii. 204. 

ACCUSTOMED RENT, 

evidence to prove what is the, iii. 901. 

ACKNOWLEDGMENT, 

of title, what amounts to, ii. 419. 

taking a case out of the statute of limitations, ii. 662. 

evidence of, in answer to the statute of limitations, ii. 662. 

must be in writing, ii. 663-665. 

by one of several, ii. 072. 

ACQUIESCENCE, 

evidence as a tacit admission, ii. 26. 
by tenant, on service of notice, ib. 
inference of, rebutted by want of notice, iii. 729. 
effect of^ app. ii. iii. 1316. 

effect of in preventing the opening of accounts, app. ii. iii. 1428. 
effect of in excluding inquiry as to fraud, ib. 
presumption from, iii. 961. 

in commission of banknipt, when evidence of bankruptcy, ii. 22. 126. 
150. 184. 

ACQUITTAL. See Auter foits acquit — Judgment . 

of indicted party, sometimes directed in order to make hi in compe- 
tent, ii. 13. 

of one of several defendants in tort, ii. 297. 
of co-defendant against whom no evidence is given, 799. 
in criminal case, effect of evidence, i. 278. 
upon indictment for non-repair of public road, ii. 529. 

ACT, 

variance in allegation of, ii. 40. See Vol. i. tit. Variance. 
rule qui facit per alium , &c. ii. 41. 
in what cases applicable, ib. 
authority to do, proof of, ib. 

of one, in case of conspiracy, the act of all, ii. 325. 
presumption of intention from, i. 505. 

injurious when sufficient to maintain an action. See Vol. iii. Nuisance. 
firing near plaintiff's decoy, ib. 
single effect of, &c. ii. 128. 

ACT DONE, 

by agent when equivalent to act by principal, i. 475, 476. 
alleged to be in writing, what proof necessary, i. 474. 

ACT OF GOD, 

excuses from performance of contract, when, ii. 286, 287. 

ACT OF ONE OF SEVERAL, 

binding on others entitled, when, ii. 179. 

ACT OF OWNERSHIP, 

on other land, when evidence to prove title, iii. 1125, 1126. 

ACTING 

of parties as constables, evidence of being such, ii. 593. 
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ACTS 

admissible to prove conspiracy, when, ii. 328. 

ACT OF PARLIAMENT, 

requiring notice of action, effect of, iii. 729. 

ACTS OF PARLIAMENT, 
kinds of, i. 231. 
public when, i. 231. 
private when, ib. 

public statute, proof of not requisite, i. 231. 
private requires proof, i. 232. 
how proved, i. 233. 

by copy printed by the King's printer, ib. 

Irish Act, proof of, ib. 

41 Geo. 3, c. 90, s. 9, provisions as to, ib. 
recitals in, when evidence, ib. 

ACTS OF STATE, 
how proved, i. 233. 
by the Gazette, ib. 
by printed proclamations, ib. 

book of acts in ecclesiastical courts, effect of,i. 301, ii. 441-444. 

ACTIO PERSONALIS MORITUR CUM PERSONA, 

to what causes the maxim is applicable, ii. 453. 

ACTION, 

notice of, iii. 729. 

notice of action against a magistrate, ii. 580. 

commencement of proof of, ii. 4*24. 584. 657, 

termination of proof of, ii. 688. 

variance from description of, i. 463. 

proof of commencement of, by the writ, i. 328. 

on a contract may be brought in the name of the principal for whose 
benefit the contract was made, iii. 802. 
malicious suit, action does not lie for, ii. 691. 
cannot be founded on breach of plaintiff's duty, iii. 1034. 
determination of proof of, ii. 687. 

sustainable when without notice, where an Act' requires notice for 
things done under the Act, iii. 729. 

ACTUAL EMPLOYMENT 

of agent during stipulated time of service, not essential in an action 
by such agent, when, iii. 1304. 

ACTUAL ENTRY, 

proof of, where necessary to avoid a fine, ii. 401. 

ACTUAL RESTRAINT 

in case of false imprisonment, ii. 180. 

ADDRESS. See Gazette — Libel, 

given by party committing a nuisance admissible, iii. 749. 

ADJUDICATION 

of fact by competent authority not traversable, ii. 586. 

ADJUSTMENT, 

proof of, in an action on a policy, iii. 880. 
effect of, iii. 883. 
proof of, ib. 

ADMINISTRATION, 

proof of title to a term, ii. 407. 

order of administration by an executor, ii. 449. 
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ADMINISTRATION — continued. 

letters of, not evidence of death, i. 266. 
stamp duty on, iii. 1034. See Stamp . 
repeal of letters of, ii. 443. 
effect of, on' payments, ib. 

administrator, 

not estopped by verdict, when, i. 264. 

possession of goods by bankrupt as, ii. 159. See Executor . 
avoidance of by extrinsic matter to be specially pleaded, ii. 441. 

ADMIRALTY COURT, 

decisions, effect of, i. 292. 

ADMISSIONS, ^ 

general value of the evidence, ii. 18. 
effect of, ib. 

always evidence against the party, i. 19. 
distinction between the several kinds of, R. 18, 19. 
general principle, ib. 

admissions with a view to ovidence, ii. 19. 
admission in a plea, lb. 

of the contents or effect of a written testament admissible, app. ii. 09. 
admission by deed, ii. 20. '■& ‘ 

recital in a deed, ib. 

admissions on which others fthve acted, ii. 21. 
cohabitation as man and wife, ii. 22. 
recognizance estops as to name, ib. 
tenant cannot dispute landlord’s title, ib. 
party concluded by representation as to name, ib. 
by giving bill or note for go^ds, ib. 
acquiescence in commission of bankrupt, ib. * * 

receipt given for money not conclusive, ii. 22. 
obtaining of discharge as bankrupt, ib. 
f where surrender does not bind, 1 ii. 23/ 

proof of debt under qpmmissioners of bankrupt does not conclude, ii. 23. 
parish certificate, ii. 22. 
collateral admj§gions, ii. 23. 
not conclusive, ib. 

dealing with one as farmer of post-horse duties, ib. 

by reference t<* another's opinion, effect of, ii. 30. 

rule of H. T. 2' Will. 4, as to admission of document, ii. 34. 

oral, of an assignment and affidavit, when, ii. 55. 

proving of debt under fiat, ii. 151. 

by party of his bankruptcy, ii. 18L 

by joint acceptor of bill, effect of, ii. 205. ^ 

of indorsement, presumptive evidence of, ii. 219. 

by corporator, evidence, When, ii. 340. 

by one of several executq|g0ii^447. 

supersedes the effect of ttieiftatute, when, ii. 476. 

of being a partner, effect olfiii. 807. 

by parol of that to which a writing is necessary, effect of, iii. 816. 
by under sheriff where admissible against the sheriff, iii. 1012. 
by recital in lease, app. ii. iii. 1317. 

letter, declaration of a prisoner as to, makes it admissible, when, ib. 
construction of, ib. 

identity of the plaintiff with the party making the admission, ib. 
on former trial, ib. 
with a view to trial, ib. 

by a party relating to contents of deed, ib. 1318. 
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ADMISSIONS — continued . 

by record , app. ii. iii. 1318. 

in one plea cannot be called in aid of the issue in another, ib. 
by party to record, ib. 

by one suing 1 in representative character before he became such, ib. 

by party in interest, ib. * 

by claimant, eodem jure , ib. 1319. 

by an agent, ib. 

against a representative, ib. 

under judged order, ib. 

confession in criminal cases, ib. 

must be voluntary, ib. 1320. 

fact discovered in consequence of an admission, ib. 1321. 

examined on oath, ib. 

proof of examination, ib. 1 322. 

the whole to be read, ib. 

effect of, ib. 

officiating as priest, ii. 24. 
acting as rector, ib. 
payment of tithes, ib. 

acknowledgment of nuisance, ib. * 

giving security for payment of duties on newspapers, ib. 
oath before commissioners of income-tax, ib. 
omission of debt by insolvent in his schedule, ib. 
offer to bribe, ib. 
admission of marriage, ib. 
answer in Chancery, ib. 

do not supersede the usual proof of the execution of a deed, ii. 25. 
voluntary affidavit, ib. 
from acquiescence or silence, ii. 2ft. 
on being served with notice to quit, ib. 
when presumed, ib. 
for the purpose of buying peace,; 

not admissible, ii. 26. e . 

when made conditionally, ii. 27. * 
with qualifications, ib. 
cannot be used generally, ib. 
made under compulsion, when admissible, ib. 
by a bankrupt, ii. 28. ’ - * 

by a witness, ib. 

admission by a party on the reebrd, ib. 
is evidence, though he be but a trustee, ib. 
by a guardian not admissible against the ward, ii. 28. 
by a rated parishioner, ib. 
by party really interested, ii. 29. 
under-sheriffs, ib. 
shipowners, ib. 
by one who indemnifies, ib. 
by third persons, ib. 

to whom reference is made, ib. > 

by agents, ii. 30. 

proof of agent's authority, ib. 

to what extent his admissions, &c. bind his principal, ib. 
by an under-sheriff, ib. 
by a consigner of goods, ib. 
where there is a community of design, ii. 31. 
by partners, ib. 

5 M 
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ADMISSIONS — continued. 

after dissolution of partnership, ii. 31. 
by one of two joint covenantors, ib. ' 
by a wife, when binding, ii. 32. 
by joint conspirators, ii. 33. 
by a bankrupt against his assignees, ib. 
by a party represented against his representatives, ib. 
by an owner against one who claims title under him, ib. 
by a debtor against the sheriff,, in an action for an escape, ii. 34. 
by a principal is not evidence against his surety, ib. 
general rule that the whole is to be read, ib. 
confession in criminal proceedings, ii. 36. 
must be voluntary, ib. 
excluded by threat or promise, ib. 
in what cases, ii. 36. 

confession by witness in giving evidence generally admissible, ii. 38. 
facts admissible, though tho knowledge be obtained by an extorted 
admission, ii. 39. 

effect of statutes of Philip & Mary, &c. as to admissions, ii. 38. 
directions of those statutes, ib. 

written examination precludes parol evidence when, ib. 

prisoner’s refusal to sign his examination, effect of, ii. 39. 

examinations to be returned, &c. ib. 

proof of examination before a magistrate, ib. 1 

force and effect of, ib. 

confession affects the prisoner only, ii. 40. 
practice where it affects others, ib. * 
proof of written instrument by, ii. 442. 
proof by, of execution of instrument, i. 401. 

of oxecution of deed does not preclude objection on score of vari- 
ance, when, i. 487. 

by party of particular character, ii, 308, 309. 
of bankruptcy, ii. 188. 

of bankruptcy where evidence of the facts, ii. 150. 

proof of bill by, ii. 210. ? 

of due notice of dishonour, ii. 232. 

of having parted with copyright, iii. 940. 

evidence of in action for dilapidation, iii. 964. 

by paying money into court, iii. 829. 

by giving bill of exchange for goods is binding, ii. 242. 

by pleadings, i. 436. " 

of item in a set-off does not supersede the necessity of proof by 
plaintiff, iii. 997. 

of an agreement renders the proofs prescribed by statute of frauds 
unnecessary, ii. 476. 

by one when evidence against another, ii. 217. 
by an indorser, of indorsement of bill of exchange, ib. 
by the debtor, evidence against the sheriff, when, iii. 1014. 
by one of several partners, effect of, ii. 205. 

by one of several trespassers, when evidence against the rest, iii. 1 1 13. 
where evidence to prove a marriage, ii. 352. 
in answer may be discharged by the same, i. 335. 
evidence admissible to explain, iii. 786. 
of fact by slanderous words, ii. 106. 

by prisoner, of another kind of offence, inadmissible to prove inten- 
tion, iii. 952. 

to clergy, effect of on testimony, i. 96. 
to copyhold, evidence as to construction of, ii. 337. 
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ADMITTANCE, 

to copyhold, proof of, ii. 332. 

of copyhold tenant, necessity for and effect of, ib. 

ADULTERY, 

proof of, ii. 852. 

of wife, where a defence in an action against the husband, ii. 547. 

AD VALOREM, 

stamp on conveyance, iii. 1045. 

ADVANCEMENT, 

evidence as to legacy, iii. 783. 

ADVANTAGE, 

unfair, by an agent, avoids a transaction, When, ii. 47. 

ADVERSARY, 

possession by relieves from proof of, instrument, when, i. 40. 
after refusal of to produce instrument, slight proof sufficient., i. 408. 
ADVERSE ENJOYMENT, 

for twenty years will not bar a public right, iii. 1253. 
possession, evidence of, ii. 401. 405. 

ADVERSE POSSESSION,. 

effect of in ejectment, ii. 400. * 

ADVERTISEMENT, 

in newspaper, proof of notice by, ii. 289. 

ADVOCATE, 

right to be heard before justices, iii. 1 140. 
in superior courts, ib. 

ADVOWSON, 

passes under commission of bankrupt, ii. 1 76. 

grant of, presumable against the Crown, where, iii. 910. 

AFFIDAVIT, 

voluntary not admissible, i. 25. 314. 

is evidence by way of confession, ii. 25. * 

stamp on, iii. 1034. See Stamp . 

title of, in case of certiorari , app. ii. iii. 1 322. 

AFFIDAVIT OF CONFORMITY, 

evidence, where, ii. 187. 

AFFIRMANCE, 

of a transaction, partiaf, ii. 168. 
partial not allowed, when, ii. 177. 
of contract by form of action, ii. 177. 

AFFIRMATION 

by Quaker, i. 23. 

AFFIRMATIVE 

allegation, proof of lies on the party alleging, i. 363. 
when presumed by law, the onus probandi is on the party who denies 
the fact, i. 421. 

AFTER DUE, 

indorsement of title, effect of, ii. 253. 

AGENCY, 

of wife, evidence of, ii. 639. 
proof of in trespass, iii. 1109. 

AGENT, 

the act of the agent is that of the principal, ii. 41. 
and may be so alleged, ib. 
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AGE NT — eon tinned 

evidence of agency, ii. 41. 
direct evidence, ib. 

evidence from relative situation, ii. 42. 
in case of an under-sheriff, ib. 
sale of books by a servant in a shop, ib. 
act of an attorney, ib. 
from habit and course of dealing, ib. 
in case of brokers, ii. 43. 
in payment for work, ib. 
in case of authority to servants, ib. 
wife, ii. 43. 

evidenced by custody of instruments, when, ib. 
from recognition of- authority, ib. 

payment of policies subscribed by agent, ib. 
using affidavit of third person stating the agency, ib. 
acquiescence in payment of a bill instead of money to a servant, 
ii. 44. 

authority to commit a trespass, not implied, ib. 
declarations by agent when admissible, ii. 45. 
in what cases the agent must be called, ib. 
when personally liable, ii. 46. 
admission by. See Admission , ii. 29. 
authority of^ ii. 43. 

declaration by drawer of bill of exchange. See Bill of Exchange . 
moral, must be taken to contemplate the natural effects of his acts, 
i. 566. 

proof of being, in action of trespass, iii. 1109. 
proof of warrant to prove agency no evidence of the judgment, ib. 
proof of authority to indorse bills, ii. 233. 
who is within the 17th section of the statute of frauds, ii. 492. 
proof of act by, when it satisfies the allegation of an act by the 
principal, i. 474. 

variance as to number of agents material, when, i. 476. 

of husband, where the wife is, iii. 976. 

principal when liable for acts of, iii. 1111. 

not liable for wilful act of, ib. 

entry by, when admissible, i. 358, 359. 

declaration or admission by, when evidence, ii. 29. 

power of to bind his principal, ii. 30. 

proof of acceptance by, ib. 

tender to, when sufficient, iii. 1070. 

of corporation, notice to when notice to the corporation, ii. 169, 170. 
promise by to make compensation, when binding, ii. 102. 
proof of negligence by, in an action against the principal, iii. 727. 
wilful injury by, principal not liable for, ib. 
proof of publication of a libel by, ii. 621. 

refusal by a general agent not evidence of a conversion by his prin- 
cipal, iii. 1163. 
what a conversion by, ii. 844. 
proof of payment to, iii. 820. 
notice to when sufficient, iii. 729. 
action against for money received, ii. 88. 
excise officer, ib. 

cannot object the illegality of the contract on which the money was 
paid, ii. 95. 

discharge of by payment over, ii. 88. 
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AGENT — continued. 

cannot discharge himself when it has been received mold fide, ii. 69. 

who pays over money without notice, not liable, vrhen, ii. 88. 

when liable for receipt of money, ii. 88, 89. 

must show it paid over, when, ii. 88. 

when not responsible for negligence, ii. 295. 

negligence of principal, responsible for, when, iii. 738. 

liable when he buys in his own name, iii. 1 1 98. 

secus when he declares his character, ib. 

liability of principal when discovered, ib. 

liable if the act commanded by his principal be illegal, though it be 
apparently legal, iii. 1167. 
action by in his own name, iii. 1196. 
proof of being, from relative situation, app. ii. iii. 1322. 
recognition of authority of, ib. 1323. 
acts and declarations of, when admissible, ib. 
in trespass, proof of being, iii. 1 1 09. 
goods in possession of in case of bankruptcy, ii. 157. 
authority of to hold money revocable, when, ii. 79. 
act of limited by his authority, iii. 1149. 
need not be called, when, ii. 470. 
admission by, ii. 29. 

presumptive evidence of employment by principal, iii. 737. 

who is under the statute of frauds, ii. 486. 

liability of principal for negligence of, iii. 737. 

acceptance of bill by, ii. 206. 

liable who pays over money after notice, ii. 83. 

receiving goods from another, may refuse to deliver them, when, iii. 
1166. 

may controvert title of principal, when, iii. 1166. 
estoppel of, ii. 95. 

proof of being from being placed in counting-house, iii. 820. 

need not be called, when, ib. 

authority of, by custom, app. ii. iii. 1323. 

defence by, ib. 1324. 

AGGRAVATION, 

matter of, need not be proved, i. 439. 
of damages, evidence in, iii. 1115. 

evidence not admissible of distinct and substantive cause of action, ib. 
evidence in, in action of trespass, iii. 1114. 

AGREEMENT, 

to be valid must be in writing, when. See Frauds , Statute of. 
stamp on, iii. 1035. 
stamp duty upon, ib. 

written, cannot be varied by parol evidence, when, iii. 759. 
may be altered by subsequent independent agreement, ib. 
for work and labour, proof of, iii. 1298. 

a branch of provable by parol, although another is written, iii. 789. 

to waive a contract, when it must be in writing, iii. 790. 

for a future lease, oporation of, ii. 473. 

special, when evidence under general counts, ii. 71. 

when written must be produced, ii. 72. 

illegal, when, ii. 63. 103. 

AID, 

proof of acting in aid of a constable, &c. ii. 603. 

5 M 3 



1638 INDEX. 

AIDER AND ABETTOR, 

when one, ii. 4, 5, 6. 

AISLE 

of church, seat in, proof of right to, iii. 863, 864* 

ALIA ENORMIA, 

evidence under, iii. 1110. 

ALIEN, 

competency of. See tit. Witness. 

ALIEN AMY, 

may maintain an action, app. ii. iii. 1324. 

ALIMONY, 

decree of, effect of, app. i. 010. 

ALLEGATION. See Variance. 

ALLOCATUR. See Payment. 

of master, effect of in evidence, ii. 107. 

ALLOWANCE. See Bankrupt — Husband and Wife. 

ALLUVION, 

right of land recovered by, iii. 1253. 

gradual — land recovered from sea by title to, ib. 

A LTERATION. See Bill of Exchange — Stamp . 
of deed, ii. 379, 380. 
of deed, evidence as to, ii. 377. 
effect of, ib. 

of written instrument, effect of, i. 369. 

of bill of exchange, effect of, ii. 254. 

of bill of exchange, whether to be pleaded, ii. 241. 

of a written agreement by an oral one, eftect of, ii. 491. 

of bill, explanation of, ii. 211. 

when material, ii. 254, 255. 

proof of time of making, on whom incumbent, ii. 255, 250. 
renders new stamp necessary, when, iii. 1049. 
in policy renders a new stamp necessary, when, iii. 867. 

AMBIGUITY, 

in will, when removable by parol evidence, iii. 1269, 1270, 1271, 

in a written instrument, kinds of, iii. 755. 

latent ambiguity, ib. 

latent in case of will, iii. 1269. 

apparent, iii. 1271. 

AMBIGUOUS 

instrument, may be treated as a bill or note, ii. 222. 

AMENDMENT, 

9 G. 4, c. 15, i. 494. 
decisions on this statute, i. 495. 

3 & 4. W. 4, c. 42, provisions of, i. 496. 
decisions on this statute, i. 496, 497, 498, 499. 
when allowed, app. i. 628. 

AMENDS, 

tender of, ii. 594. 
proof of tender of, iii. 975. 

tender of by a commissioner under a commission of bankrupt, ii. 180. 
See tit. Tender — Trespass. 
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AMERCIAMENT, 

may be by a jury without affeerment, app. ii. iii. 1324. 

ANCIENT INSTRUMENTS, 
when evidence, iii. 1)07. 
presumptions from, i. 66, 67. 
proof of, iii. 903. 

presumptions from, how to be supported, ib. 

1 . by antiquity, ib. 

2. confirmation from place of deposit, i. 383, 384, 385, 386. 

3. must be free from suspicion, ib. 

4. must be supported by proof of enjoyment, ib. 

counterparts of old leases, evidence of prescriptive right of lord of 
manor, i. 67, 68. 

general rule as to place of deposit, i. 239. 

what custody sufficient, ib. 

bishop’s endowment, ib. 

grant to a religious house, ib. 

extent of crown lands, i. 240. 

ecclesiastical terriers, ib. 

ancient deeds, ib. 

letter, i. 381. 

certificate, i. 382. 

counterparts of leases, ib. 

licenses, i. 68. 

ANIMAL, 

mischievous, nuisance by, iii. 734. 

ANIMUS INJURIA NDI, 

when essential to the right of action, ib. 

ANNEXATION. 

of chattel to freehold, effect of, iii. 866. 

ANNUITY, 

action for consideration on deed set aside, ii. 90. 
setting aside of deeds, how proved, ib. 

ANNUITY BOND, 

proof in action on, ii. 269. 

ANNUITY DEED, 

stamp on, iii. 1044. 

ANSWER IN EQUITY, 
admissibility of, i. 332. 
against whom, ib. 
answer by alienor of land, ib. 
answer by guardian, i. 333. 
by a feme covert , ib. 
by one of several parties, ib. 
the whole must be read, i. 334. 

• unless^ the object be to show incompetency, ib. 
effect of matter in discharge of defendant, ib. 
practice in equity, ib. 
at common law, i. 335. 
does not cure defective evidence, ib. 
how proved, ib. 

production and proof of the bill, ib. 

identity of parties, ib. 

may be accredited in part, i. 334. 

5 m 4 
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ANSWER, 

when it must be read, in order to read an exhibit, i. 335, 336. 

operates as an admission, ii. 25. 

first may be explained by a second, iii. 658. 

APART, 

from each other, examination of witnesses, i. 189. 
rule of Court of Exchequer, ib. 

APOTHECARY, 

proof by under the stat. 55 Geo. 3, c. 194, s. 2, ii. 47. 

proof in action by, ii. 102, app. ii. iii. 1325. 

right of, to charge for visits as well as medicines, ib. 

APPARENT AMBIGUITY, 

in the case of a will, iii. 1271, 1272. 

APPEAL, 

matter of not available in answer to a sentence, i. 305. 

against rate, notice of, iii. 952. 

course of proceeding on trial of, ib. 

further evidence admissible on, when, i. 222. 

evidence confined to same witnesses, when, ib. 

in case of attaint, ib. 

APPEARANCE, 

of party essential to the validity of a conviction against him, ii. 589, 
590. 

by an attorney without authority is good, ii. 115. 

APPELLANTS, 

may join in notice of appeal, iii. 953. 

APPENDANT, 

common, ii. 314. 

APPLICATION, 

of payment, ii. 148. iii. 824. 
proof of, iii. 824. 
by the law, ib. 

APPOINTEE, 

under a power, takes under the instrument creating the power, iii. 901. 

APPOINTMENT, 

stamp upon, iii. 1040. 

to situation or office, proof of, ii. 41. 

of officer presumed to be in his possession, i. 399. 

varianco from allegation of, i. 483. 

illusory, rendered valid by 1 W. 4, c. 46, iii. 901. 

not to be affected by conjecture, when, ib. 

APPRAISEMENT, 

stamp on, iii. 1040. See Stamp . 

APPORTIONMENT, 

provisions of stat. 4 & 5 W. 4, c. 22, s. 2, app. ii. iii. 1325. 
parol evidence as to inadmissible, when, ib. 1326. 
of a chattel in progress, ib. 

APPRENTICE, 

proof of being by indentures, ii. 308. 
book of names of, i. 240. 

stamp on indentures of, iii. 1040, 1041. See Stamp . 
proof of service of, iii. 1029. 
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APPRENTICE — continued . 

fee given with, when recoverable, ii. 243. 

indictment for conspiracy to prevent taking of, ii. 330, 331. 

conviction of, form of, ii. 585. 

APPRENTICE DEED, 

stamp upon, iii. 1040. 

APPRENTICESHIP, 

proof of, iii. 1001. 

certificate of examiners conclusive as to, ii. 47. 

APPROPRIATION, 

proof of, where the original is lost, i. 230. 
to situation or office, proof of, ii. 41. 
of money to pay bill, effect of, iii. 825. 
of payment. See Payment . 
of payment, at what time to be made, iii. 824. 
illegal, when, iii. 827. 

not revoked by bankruptcy, when, app. ii. iii. 1 326. 
subsequent payments, right of receiver to appropriate, ib. 
of trader's funds revoked by bankruptcy, when, ii. 176. 

APPROVE, 

right to, iii. 1 120. 

APPROVED BILL, 

meaning of the term, iii. 1228. 

APPROVEMENT. See Trespass. 

APPROVER, 

incompetency of, ii. 11. 

practice of admitting him to approve, ib. 

APPURTENANT, 

appurtenant to house, when, iii. 861. 

common, may be claimed by grant within time of legal memory, 
ii. 314. 

ARBITB ATION, 

submission to by an executor, what it admits, ii. 322. 448. 

ARBITRATOR. See Award . 

authority of revocable, ii. 89. 117. 
demand for compensation by, ii. 119. 
competent when, ii. 119. 

incompetent when, in an action for a malicious arrest, ii. 69. 

liability of, app. ii. iii. 1344. 

not liable as a stakeholder, ib. 

competency of in action for malicious arrest, ii. 691. 

ARGUMENTS, 

of counsel, order of, i. 422. 
rules as to, app. i. 625. 

ARGYLE, 

Marquis of, historical variances as to his death, i. 553. 

ARREST, 

for debt, how proved, ii. 145, 140. 

manner of, ii. 49. 

proof of, iii. 1019. 

by delivery of ca. sa. to sheriff, ib. 

proof of, in action against a sheriff for an escape, iii. 1015. 
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ARREST — continued. 

proof of, in an action for a malicious arrest, ii. 686. 

by private person, when justifiable, ii. 604. 

by private persons, app. ii. iii. 1466. 

evidence of in action against the sheriff, iii. 1015. 

on suspicion, reasonable grounds of, ii. 603. 

what amounts to, ii. 686, 687. 

proof in action for a malicious arrest, ii. 680. 

who may lawfully, ii. 717. 

without warrant, ii. 717. 

ARREST MALICIOUS, 

evidence of malice, ii. 689. 

ARSON, 

essentials to proof of the offence, ii. 49. 
evidence of setting fire to, &c. ib. 

consumption of any part of the house sufficient, ib. 
of dwelling house, &c. ib. 
common gaol, ib. 
outhouse, ib. 
barn, ib. 

ownership and possession, ii. 50. 

must be shown to be a possession, suo jure . , ib. 

possession by sufferance as a pauper, ib. 

widow entitled to dower, ib. 

variance as to ownership, ib. 

felonious intent, evidence of, ii. 51. 

general evidence, ii. 52. 

variance, ib. 

burning what sufficient, app. ii. iii. 1327. 
intent, ib. 1328. 
outhouse, what, ib. 
evidence as to malice, ib. 

ARTICLES OF THE CHURCH. See Quare Impcdit. 
ARTICLES, 

thirty-nine, presumption as to reading of, iii. 1080. 

ARTICLES OF WAR, 

how proved, i. 234. 

production of, on charge of murder, ii. 718. 

ARTIFICIAL EVIDENCE, 

records, i. 73. 

conventional evidence, i. 74. 
grants, ib. 
agreements, ib. 

efficacy annexed to conventional evidence, i. 74, 75. 
manner and form prescribed by the law, when, i. 74. 
estoppels, doctrine of, i. 75. 
presumptions, kinds of, ib. 

from habit, i. 54, 55. 
nature of, iii. 925. 
sheriff’s return, effect of, iii. 1033. 

ASSAULT, 

what amounts to, iii. 1112. 
intention, materiality of, ib. 
striking justifiable in self defence, app. ii. iii. 1327. 
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A SS A U LT — con tinued. 

what amounts to, app. ii. iii. 1327. 
conviction of an, under stat. 1 Viet. c. 85, s. 11, ib. 
for assaulting and indecently exposing the person, not within the 
stat. 7 Geo. 4, c. 64, s. 24, as to costs, ib. 1328. ' 
variance as to allegation of intent, i. 477. 

ASSAULT AND BATTERY, 

evidcnco on an indictment, ii. 52. 
son assault demesne when available in defence, ib. 
assault with intent to murder, ii. 53. 
with intent to rob, ib. 

variance in the allegation of the instrument, ib. 
assault with intent to spoil clothes, ib. 
assault on account of money won at play, ii. 54. 

ASSENT, 

proof of master’s assent to service of apprentice with another, iii. 1002. 
implied when, ii. 75. 

ASSETS, 

proof of, in action against an executor, ii. 448. 
proof of amount in hands of executor, app. ii. iii. 1417. 
what are in the hands of the heir, ii. 510. 
proof of, in action against the heir, ii. 519. 
variance as to county not material, ib. 

ASSIGNEE, 

evidence by, in general, ii. 55. 
admission of assignment, by lessee, ib. 
when bound by covenant, ii. 350. 
of term, liable before entry, ii. 351. 
of lease, proof of being, ii. 350. 
action by, ii. 349. 
action against, ib. 
competency of, ii. 1 94. 
of bankrupt, liability of, ii. 180. 
notice in action against, ii. 179. 
what passes, under the commission, ii. 175, 176. 
in action to recover goods sold after the act of bankruptcy, but 
without notice, must prove a tender of the price, iii. 1226. 
of a bankrupt partner, suit by, iii. 802. 
of an insolvent, title of, ii. 561. 
action by, ib. 

a parol admission of an assignment of premises evidence against the 
party making it, ii. 55. 

ASSIGNEES, 

of bankrupt liable as assignees of lease, when, ii. 350. 
of bankrupt, evidence by under plea denying property in the plaintiff, 
ii. 182. 

under joint fiat, ii. 123. 

of parties, action by, iii. 802. 

of bankrupt proof by in particular action, ii. 152. 

do not claim under the bankrupt, ib. 

assumpsit by, for M. H, & R. when proper, ii. 153. 

unliquidated damages recoverable by, ib. 

may sue on contract subsequent to the bankruptcy, ib. 

may bring either trover or assumpsit, when, ib. 



1644 


INDEX, 


ASSIGNEES — continued. 

of bankrupt acceptance of lease by, ii. 189. 

of bankrupt vendor of goods bound to pay duties, when, ii. 152. 

ASSIGNMENT, 

by sheriff, evidence of, iii. 1083. 
of reversion, proof of, ii. 350. 
of lease, ib. 

in case of bankruptcy, ib. 
by operation of law, ii. 34(5. 

not a breach of covenant not to assign, ib. 
admission of by lessee, ii. 55. 
of copyright, &c. iii. 940. 

whether it may be proved by admission, ib. 
of deed proved by indorsement, ii. 346. 
by commissioners of bankrupt, proof of, ii. 151. 

of estates or interests in land, effect of statute of frauds as to, ii. 474. 

of lease, proof by admission, ii. 25. 

breach of covenant not to assign, ii. 348. 

fraudulent, to defeat execution, iii. 1031. 

grand trial by, i. 11. 

of debt, ii. 80. 

by operation of law a breach, when, ii. 346. 

notice of act of bankruptcy, when, ii. 179. 

with intent to petition the Insolvent Court, ii. 141. 

ASSIGNMENTS, 

mesne, must be proved, when, ii. 351. 

ASPORTAVIT, 

proof of, on charge of larciny, ii. 604. 

ASSOCIATE. See Perjury . 

ASSUMPSIT, 

evidence of the promise, ii. 56. 
written agreement, ib. 
stamp, ib. and see tit. Stamp. 
proof of written contract, ii. 56. 
contract by oral evidence, ib. 
written contract, production of, ib. 
consequence of omission to produce it, ib. 
memorandum, when it need not be produced, ii. 57. 
contract implied from circumstances, ii. 58. 
variance, ii. 58, and see tit. Variance. 
parties, ib. 
promise, ii. 60. 
consideration, ii. 61. 
dates, sums, &c. ii. 62, 63. 
legality of contract, ii. 63. 
condition precedent, ii. 64. 
indebitatus assumpsit , ii. 69. 
proof of request, ib. 
express request, ib. 

implied request from subsequent assent, ib. 
from subsequent promise, ib. 
from legal obligation, ib. 

to pay for medical attendance on paupers, servants, &c. ib. 
general indebitatus assumpsit , when maintainable, ii. 69. 
in case of special agreement, ii. 71. 
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ASSUM PSIT — continued. 

failure to prove special contract, ii. 71. 
deviations from special contract, ii. 72. 
recovery on quantum meruit , when, ib. 
dispensation with performance, ii. 73. 
variance, ib. 

joinder of different claims, ib. 
money paid , ii. 74. 
proof of payment, ib. 
giving security not a payment, ib. 
receipt of stock, ii. 75. 
damages, ib. 

consent of defendant, ib. 
express, ib. 
implied, ib. 
by surety, ib. 

contribution by co-defendants, ii. 76, 77. 
money paid through defendant’s default, ib. 
to redeem goods, &c. ib. 
costs paid by an accommodation acceptor, ib. 
debt paid by joint debtor, ii. 77. 
in furtherance of an illegal contract, ib. 
money lent , ii. 61. 

receipt of money by defendant, ii. 79. 
money had and received , ib. 
receipt of the money, ii. 80. 
acceptance of bill of exchange, ii. 81. 
receipt of provincial notes, ib. 

money received by defendant and deceased partner, ib. 

privity between the parties, ii. 63. 

revocation of order before payment, ii. 81. 

receipt by banker, when conclusive, ib. 

presumptive evidence of receipt, ii. 82. 

the net sum, &c. recoverable, ib. 

to the use of the plaintiff \ ib. 

implied undertaking to pay over the money, ib. 

title in plaintiff to demand it, ib. 

mormy paid by a solvent partner who afterwards becomes bank- 
rupt, ii. 83. 
by a trustee, ib. 

general rule as to maintaining the action, ib. 
money obtained by fraud, ib. 
title to an office may be tried, ib. 
legal title must be proved, ib. 
gratuitous donations not recoverable, ib. 
waiver of tort, ii. 83, 84. 

does not lie for rents, against one who claims title, ii. 83. 
lies against one who receives rents by fraud, ii. 84. 
for money paid under fraudulent composition, ib. 
money obtained by duress , ii. 85. 
to relieve goods from pawn, ib. 

money levied under a conviction afterwards quashed, ib. 
to revenue officer to release goods, ib. 
cannot be substituted for trespass or replevin, ib. 
money paid under mistake , ii. 86. 

to assignees of debtor, without claiming a set-off, ib. 
money paid under a mistake of law, not recoverable, ii. 87. 
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money paid on attorney’s bill, ii. 88. 
paid to an agent, who has paid it over, ill. 
money deposited with an agent, ii, 89. 
revocation of authority, ib. 
stakeholder, ib. 

failure of consideration, ib. 89, 90. 
money recoverable, ib. 
when not, ii. 91. 
rescinded contract , ib. 

not recoverable where the contract is still open, ii. 92; 

money recovered by legal psocess, ib. 

money paid on an illegal consideration , ib. 

when recoverable, ib. 

by one not particeps , ii. 9*3. 

lottery insurance, ib. 

to induce a creditor to sign a certificate, ib. 
where the illegal agreement is executory, ib. 
where not, ii. 95. 

in hands of stakeholder, ib. 
or other agent, ib. „ 

where the illegal agreement is executed, ib. 
account stated , ii. 97. 
evidence of, ib. 
promissory note, ii. 98. 
unnecessary to prove the items, ib. 
not maintainable against an infant, ib. 
claim of what is due on one side sufficient, ib. 
between partners, ib. 
by husband and wife, ii. 100. 
by one as administrator, ib. 

account, including items due on two accounts, ib. 
interest, ib. 
variance, ib. 
breach , ib. 

non assumpsit , evidence under, ib. 
specialty, ib. 
denial of prohnise, ib. 
avoidance of, ib. 
discharge of, ii. 1 08. 

subsequent promise, ib. 
accord and satisfaction, ib. 
release, ib. 
merger, ii. 104. 

impossibility of performance, ib. 
want of consideration, ii. 104, 105. 
failure of through act of plaintiff, ib. 
performance of promise, ib. 

matter subsequent to action inadmissible, ii. 1 06. 
admissible in diminution of damages, ib. 
limitations, statute of, no bar, ib. 
non-joinder of co-defendant, ib. 
lies at suit of a corporation when, ii. 338. 
does not lie where a deed has been executed, iii. 747. 
for use and occupation, founded on stat. 1 1 Geo. 2, c. 1 9, ii. 1 52. 
plea of non-joinder in abatement, ii. 3. 
defence under the new rules, ii. 101. 
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ASSU M PSIT — con tinned . 

lies not on contract under seal, ii. 104. 
consideration, app. ii. iii. 1328. 
proof by written agreement, ib. 1329. 
implied when, ib. 
parties to joint contract, ib. 1331. 
legality of consideration, ib. 
restraint of trade, ib. 
wager, ib. 1 332. 

stipulation by pier with railroad company to withdraw opposition, 
&c. ib. 

condition precedent, ib. 1333. 
moral consideration, ib. 
for money paid, ib. 
money lent, ib. 1334. 
money had and received, ib. 

detained by fraud, ib. 1333. 
paid under ignorance of fact, ib. 1337. 
account stated, ib. 

defence under the new rules, ib. 1 338. 
gift, ib. 1339. 
performance, ib. 
merger, ib. 

performance impossible, ib. 

ATHEIST, 

incompetency of, i. 1(5-21. 

ATTACHMENT, 

against witness for non-attendance, i. 80. 
nature of affidavit on motion for, ib. 

See Witness* 

ATTAINDER, 

when pleadable, ii. 100. 
proof of, ib. 

of principal, when presumed to be know n, ii. 9. 

conveyance by party convicted of bigamy not void, app. ii. iii. 1339. 

ATTAINT, 

evidence admissible on, i. 223. 
of jury, i. 6. 

ATTEMPT, 

to discharge fire-arms, what, ii. 092. 

to commit a misdemeanor is a misdemeanor, app. ii. iii. 1340. 

ATTENTION, 

probability that circumstances would attract his attention, i. 548. 

ATTESTING WITNESS, 

proof by, i. 370. 

proof by, wdien necessary, app. i. 017. 

must be called, i. 370. 

principle of the rule, i. 371. 

need not know the contents of instrument, i. 374. 

testimony of not conclusive, ib. 

proof in excuse of absence of, i. 375. 

character of may be confirmed, when, i. 221. 

may impeach the will, ii. 10. 
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ATTORNEY, 

proof of retainer and business done by, app. ii. iii. 1340. 

of delivery of bill by, ib. 

negligence of proof of in defence, ib. 1341. 

action against, ib. 

not liable for refreshments supplied to witnesses, ib. 
practising in county court not liable to penalties, when, ib. 
undue influence by, ib. 1342. 
revocation of authority of, ib. 
proof of being such, ii. 106. 308. 
proof by, in action for costs, ii. 106. 
in action for libel, ib. 
retainer, ii. 107. 
delivery of bill, ii. 108. 
guarantee by as to costs, ii. 107. 
contracts by with clients as to costs, ib. 
liable for M. H. & R. when, ii. 114. 
personally liable, when, ib. 
commencement of action, ii. 111. 
proof of delivery unnecessary in case of set-off, ii. 110. 
proof by solicitor to assignee of bankrupt, ib. 
proof in defence, ii. 111. 

negligence in conduct of cause, whether a ground of defence, ib. 
former bill evidence in diminution, &c., ib. 
action against an attorney, ib. 

proof that he is an attorney, ib. 
proof of negligence, ib. 
variance in proof of negligence, ib. 
lien of, ii. 648. 
amount of damages, ii. 113. 
competency of, ii. 114. 
admission by, ii. 116. 

not allowed to reveal a communication by his client, ii. 320. 

communication to, privileged when, i. 70. 

confidential communications, ii. 320. 

liable in trespass when, for suing out process, iii. 1110. 

liable when he selects the person to execute a writ, ii. 114. 

when liable to be joined in action for malicious arrest, ii. 689. 

admission by, when evidence, ii. 43. 

entry by, in books, evidence when, i, 362. 

by a clerk of, bill delivered, i. 363. 

proof of payment to, iii. 821. 

bill of, when it may be set-off, iii. 993. 

paid, amount reduced on taxation, excess not recoverable, ii. 88. 
of one court when entitled to practise in another, ii. 107. 

ATTORNEY AND CLIENT, 

confidential communication between, cannot be disclosed by the 
attorney, i. 186. 

AUCTION, 

fraud in sale of goods by, ii. 487. iii. 1213. 
sales by within the statute of frauds, ii. 487. 
puffing at, ii. 103. 

AUCTIONEER, 

action lies against him to recover a deposit on purchase of an estate, 
when, iii. 1194, 1196. 
liable for interest, when, ii. 671. iii. 1194. 



I N D E X. 


1040 


AUCTIONEER — continued . 

considered as a stakeholder, ii. 571, iii. 1194. 

as the agent of both parties, iii. 1106. 

an authorized agent within the statute of frauds, iL 1 52. 

agent of the parties, when considered to be, ii. 492. 

liability of to interest upon a deposit, ii. 576. 

right of set-off against, iii. 995. 

AUGMENTATION 

of curacy, proof of, ii. 115. 

AUTERFOITS ACQUIT, 

record of acquittal how procured, i. 223. 
evidence on plea of, ib. 

AUTREFOITS ACQUIT, 

plea of in case of burglary, app. ii. iii. 1377. 

ASSIZE, 

remedy by for ront, iii. 970. 

AUTHOR, 

privilege of. See Privilege. 

AUTHORITY, 

to arbitrator, proof of, ii. 116. 

of an agent, extent of, ii. 44. 

to indorse bills, presumptive evidence, ii. 2 1 5. 

of agent to indorse bills, ii. 233. 

of agent to warrant article of sale, iii. 1240. 

of partner when implied, ii. 219. 

of one partner to pledgo the credit of another, iii. 808. 

of a broker, proof of, ii. 42. 

to pledge goods, ib. 

to receive payment, evidence of, ii. 43. 

not proved by recital in direction given by a principal to his agent, 
i. 416. 

should appear on face of the instrument by which executed, when, 
iii. 901. 

a commissioner liable for exceeding, iii. 1111. 
excess of amounts to trespass, when, ib. 

oppressive exercise of does not make a party a trespasser, iii. 1141. 

AVERMENT, 

substantial proof of, when sufficient, i. 454. 
variance may be reconciled by, when, i. 494. 

AVOIDANCE, 

proof of, iii. 943. 
variance from allegation, ib. 

AVOWRY, 

for rent, variance, iii. 972. 

for rent, averment of the precise quantity not material, ib. 
in replevin, how differing from a justification in trespass, ib. 

Award, 

effect of, in evidence, ii. 116. 
proof of submission, ib. 

of the award, i. 304, ii. 116. 

of the appointment of an umpire, ib. 

order of reference by rule of court, proof of, ii. 117. 

under an inclosure Act, ib. 

defence in action on, ib. 

5 N 
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AWARD — continued. 

evidence to explain, iii. 778. 
where conclusive, i. 804, ii. 118, 119. 
a bar, when, i. 262. 
stamp on, iii. 1041. 

error in making of an, app. ii. iii. 1842. 

on the part of an arbitrator, ib. 

in case of an umpire, ib. 

publication of, ib. 1343. 

defective, when, ib. 

revocation of authority, ib. 

statement of objections to, ib. 1344. 

BADGER, 

trespass cannot be justified in pursuit of a, iii. 505. 

BAIL, 

estoppel of, ii. 120. 
incompetency of, ii. 119. 

BAIL-BOND, 

evidence on plea of non est factum , ii. 119. 
taken by sheriff after return of writ, ib. 
unnecessary to suggest breaches on, ii. 268. 

BAILEE, 

gratuitous liability of, iii. 726, 727. 

may detain goods from the bailor, when, iii. 1066. 1161, 1162. 

BAILIFF, 

act of, when the act of the sheriff, iii. 1009. 
admission by, when evidence, ii. 30. 

action by, against a creditor at whose suit he has seized a bankrupt’s 
goods, ii. 76-78. 

evidence on traverse of being, iii. 975. 
evidence on plea traversing fact of being, iii. 976. 
to sheriff*, his authority must be proved, ii. 30. 
or his acts or declaration inadmissible, ib. 
proof of sheriff’s warrant to, iii. 1 009. 
declarations by, when evidence against the sheriff, iii. 1013. 
entitled to recover from the attorney, iii. 1298. 
action against for money detained under tenor of process, ii. 88, 89. 
who makes cognizance, may sue the sheriff for taking insufficient sure- 
ties, iii. 1024. 

BAILMENT, 

effect of, defeated by previous felonious intent, 609-612. 
proof of determination of, ii. 612. 
excludes larciny, when, ii. 609. 

BALANCE, 

due to plaintiff, evidence of malice in an action for malicious arrest, 
ii. 689. 

BANK AGENT, 

proof of, being, ii. 308. 

BANK OF ENGLAND, 

action by, app. ii. iii. 1 506. 
proof of appointment by, ii. 41 . 

BANK NOTE, 

filed at the bank, may be proved by a copy, i. 228. 
country, time for presentment of, ii. 223. 
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BANK NOTES 

may be followed, when, ii. 221. 267. 

BANKERS, 

goods deposited with, pass to assignees, when, ii. 164, 165. 
cannot discount a bill without executing the trust reposed in them, ii. 
152. 

proof of property in, ii. 164. 

general principal of law between bankers and customers, ii. 165. 

holds collateral securities for value, when, ii. 220. 

when roputed owners, ii. 157, 158. 

receipt of money by, for criminal purpose, ii, 325. 

property in bills transmitted to, ii. 165. 

BANKERS’ DRAFTS, 

stamp upon, iii. 1043. 

BANKRUPT, 

entitled to recover for money had and received, when, ii. 84. 
action by, ii. 182. 
indorsement of bill by, ii. 248. 

BANKRUPTCY, 

issuing of fiat, time of, app. ii. iii. 1356. 
proofs in defence against assignees, ib. 
concerted, ib. 1357. 
set-off, ib. 
mutual credit, ib. 

damages, right of sheriff to reduce by payments, ib. 1358. 

assignees, action against, by landlord, ib. 

bankrupt, action against, ib. 

certificate, ib. 1359. 

under second commission, ib. 

under third, ib. 

compounding with creditors, illegal effect of, ib. 

competency, ib. 

property in bankers, ib. 1364. 

payments bond fide made, ib. 1355. 

notice of, ib. 

provisions of 2 & 3 Viet. c. 29, ib. 
trading by builders, ib. 1345. 
joint and separate property, ib. 1350. 
farmer, ib. 1345. 

what passes to assigness, ib. 1350. 
auctioneer, ib. 1345. 
bill broker, ib. 

trover by assignees, ib. 1351. 

single act of, ib. 1345. 

order and disposition, ib. 1352. 

act of, otherwise absent himself, ib. 1340. 

> denial to creditor, ib. 

fraudulent conveyance, ib. 1347. 
fraudulent preference, ib. 
concerted, ib. 1348. 
petitioning creditor’s debt, ib. 
depositions, admissibility of, ib. 1344. 
trading, what sufficient, ib. 
before commission, not presumable, ii. 185. 
proof of title to sue as assignees, ii. 120, 

5 N 2 
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BANKRUPTCY— continued. 
when necessary, ii. 120. 
proof of the commission or fiat, ii. 121. 
action by assignees under separate commissions, ii. 123. 

under joint commission, ib. 

proof where no notice has been given under the statute of disputing 
the commission, ib. 

proof where due notice has been given, ib. 
proof by depositions, ii. 125. 
of the trading , ii. 1 20. 
what persons liable, ii. 127. 
intention to trade, ib. 
proof of the act of bankruptcy , ii. 120. 
intention, &c. ii. 131. 
declaration cotemporary with the act, ib. 
departing the realm, ii. 132. 
inference of intention to delay, ii. 1 33. 

* mere act of departure insufficient, ib. 

departure from the dwelling-house, ii. 133, 134. 
otherwise absenting himself, ii. 134. 
intention, ib. 

beginning to keep house, ii. 135. 

evidence of, ib. 
denial to creditors, ii. 130. 
intention, ii. 137. 

proof of actual delay unnecessary, ii. 135. 
intention, a question of fact, ib. 
yielding himself to prison, ii. 137. 
fraudulent conveyance, ii. 138. 
proof of the conveyance, ib. 

that it was fraudulent, ii. 138, 139. 
fraud in law, ib. 
fraud in fact, ib. 

proof of privity to a fraudulent deed, ii. 144, 145. 
fraudulent preference, ii. 140, 141. 
compulsion, ii. 142. 
importunity, ib. 

continuance in possession, ii. 144. 
lying in prison for two months, ii. 145. 

evidence of, ib. 
escape after arrest, ib. 

proof of arrest or detention, ib. 
relation of the act of bankruptcy to the time of arrest, ib. 
petitioning creditor's debt , ii. 146. 
nature of the debt, ii. 146, 147. 

debt sufficient, though time of credit has not expired, when, ii. 148. 
interest cannot be added, ib. 
part-pay mont of debt, ii. 148, 149. 
judgment creditor, ii. 149. 
unliquidated damages, ib. 
warrant of attorney, ib. 
admission by the bankrupt, ib. 
entries before the bankruptcy, ib. 
evidence to show prior existence of, ib. 
joint creditors must join in petition, ii. 146. 
debt due to petitioner as assignee, ii. 1 50. 
evidence by way of admisssion of the bankruptcy, ii. 131. 
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BANKRUPTCY— continued, 

proof of the assignment, ii. 151. 
evidence by assignees in particular actions, ii. 152. 
trover, ib. 

reputed ownership, ii. 153, 154, 155, 156, 157, 158, 150. 
proof in answer, ii. 159. 
that actual possession cannot be given, ib. 
possession as executor, ib. 

as banker, ib. 

reputation and usage, ii. 162. 
stoppage in transitu , ib. 
title in the trader, ib. 
termination of the transilus , ib. 
property in a banker, ii. 163, 164, 165. 
evidence in disaffirmance of a bankrupt’s acts, ii. 160, 170. 
notice of prior act of bankruptcy, ii. 169. 
statute 6 Geo. 4, c. 16, s. 81, ib. 
money had and received, ib. 
notice of insolvency, ii. 173. 
voluntary preference, ii. 140. 
evidence of, ib. 
presumptive, ib. 
onus probandiy ib. 

defence of actions brought by assignees, ii. 173. 
denial of their character, ib. 
nonjoinder of co-assignee, ib. 
joint commission, separate property, ib. 
depositions, ii. 121. 
prior act of bankruptcy, ii. 174. 
stat. 6 Geo. 4, c. 16, s. 19, ii. 170. 
payment of money to the petitioning creditor, ii. 174. 
proof to impeach the debt, ib. 
to impeach the act of bankruptcy, ii. 175. 
concerted commission, ib. 
evidence to impeach the right of action, ib. 
set-off, ii. 177. 

declaration in assumpsit affirms the act, ib. 
mutual credit, ib. 

stat. 5 Geo. 3, c. 32, s. 28, ii. 178. 
star. 6 Geo. 4, c. 16, s. 50, ib. 
proof as to time when set-off occurred, ib. 
of discharge, ii. 179. 
by one assignee, ib. 

actions against commissioners, assignees, &c. ib. 
against commissioners, ii. 180. 
for imprisonment, ib. 
must prove restraint, ib. 
liability of assignees on lease to bankrupt, ib. 
defence by assignees, ii. 181. 

under the general issue, ib. 
action by the bankrupt, ii. 182. 

insolvency of plaintiff no defence, ib. 
or that he is an uncertiiicated bankrupt, ib. 
defence by assignees against an action by the bankrupt, ii. 181, 182. 
the steps of bankruptcy when to be proved, ii. 181. 
or an admission by the plaintiff, ib. 
proof of surrender not sufficient, ib. 
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actions by and against a bankrupt, ii. 182, 183. 
defence by bankrupt, ib. 
plea of certificate, ib. 
stat. 6 G. 4, c. 10, s. 126, effect of, ib. 
certificate obtained after commencement of action, ib. 
effect of certificate, ib. 
costs of action, ii. 1 84. 
are accessary to the original debt, ib. 
bankruptcy subsequent to commencement of action, ib. 
effect of certificate, ib. 
in case of surety, ii. 186. 
stat. 40 G. 3, c. 121, ib. 
under a joint commission, ib. 
unliquidated damages, ib. 
foreign certificate, ib. 
effect of, ib. 

evidence in answer to certificate, ib. 
concealment of effects, ib. 
fraud, ib. 

under second commission, ib. 

stat. 6 G. 4, c. 16, s. 127, ib. 

evidence of former bankruptcy, ii. 187. 

action brought before dividend under second commission, ib. 

compounding with creditors, ii. 188. 

delivery of estate and effects, and release, ib. 

discharge under insolvent act, ib. 

gift of money to creditor to sign certificate, ib. 

subsequent promise to pay, ib. 

promise made before certificate obtained, ii. 180. 

mere admission insufficient, ib. 

proof under commission, an election not to sue at law, ib. 
discharge from lease, accepted by assignees, ib. 
indictment against a bankrupt, ii. 100. 
steps of bankruptcy to be proved, ib. 
allegation of commission, ib. 
variance from, ib. & i. 403. 
indictment for peijury, ib. 
perjury before the commissioners, ib. 
competency of witnesses, ii. 100, 
of the bankrupt, ii. 101. 
of creditors, ii. 103. 
of assignees, ii. 194. 
production of documents, ib. 

acquittal of one who proves his certificate, not allowed in order to 
make him competent, ib. 

action to recover amount fraudulently received beyond a composi- 
tion, ii. 84. 

partner, suit by assignees of, iii. 802. 

admissions by, are evidence against, although he might have de- 
murred, ii. 27. 

proof of acquiescence under his commission, ii. 24, and see Bank- 
rupt. 

proof that cash notes came into hands of defendant before bank- 
ruptcy, incumbent on the defendant, ii. 1 78. 
proof of set-off against assignees of, iii. 903, 004. 
of dates of notes set-off, iii. 993, 004. 
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BANKRUPTCY — continued . 

commissioners’ power to summon witnesses, i. 86. 
assignees of, joinder of, ii. 2. 

BANNS, 

publication of, ii. 699, 700. 702. 

BAPTISM, 

register of, admissibility of, i. 243. 
register of, inadmissible to prove age, when, i. 244. 
not provable by register of foreign chapel, ib. 
or of a dissenting chapel, ib. 
or of Guernsey, ib. 

BARGAIN, 

meaning of, in the 17th sec. of the statute of frauds, ii. 491. 

BARGAIN AND SALE, 

proof of enrolment of, i. 410. 

BARGAINEE, 

estate rests in, before enrolment, ii. 335. 

BARGAINED AND SOLD, 

goods, action for, iii. 1195. 

BARON. See Husband and Wife . 

BARRATRY, 

notice of particular facts to be proved, ii. 304. 
evidence to prove, iii. 8J9. 

BARREN LANDS, 

exemption of, from tithes, iii. 1093. 

BARRISTER. See Witness. 

BASTARD, 

liability on promise to support, ii. 180. 

order of filiation, form of, ii. 190. 

character of reputed child acquired by, ib. 

after death of parties, marriage not questionable, ii. 198. 

ill-fame of mother admissible, when, ii. 199. 

declarations, evidence of, ii. 200. 

reputed father not compellable to give evidence, when, ii. 201. 

BASTARDY, 

trial of, by certificate, ii. 196. 302. 
of child born in wedlock, ib. 
proof of non-access in such case, ib. 
separation by consent, effect of, ii. 197. 
divorce d mensa et thoro , ib. 
proof, natural impossibility, by ancient law, ib. 
ante-nuptial conception, ib. 
proof of nullity of marriage, ib. 
of divorce d vinculo , ib. 
legitimacy of posthumous child, ii. 198. 
character of the mother, ib. 
birth after second marriage, ib. 
competency, ii. 199. 
of parents, ii. 199. 
cannot prove non-access, ii. 200. 
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BASTARDY— continued. 
as to adultery, ib. 
access, ib. 

declaration of mother, ib. 
cohabitation and repute, ib. 
declarations of deceased parents, ib. 

as to what points admissible, ii. 109, 200. 
examination of pregnant women, ii. 201. 

issue cannot be bastardized by sentence after death of parties, i. 288. 
evidence as to the mother’s character, when admissible, ii. 305. 
money paid by putative father of, when recoverable, ii. 91. 
non-access, app. ii. iii. 1360. 
of person born in Scotland, ib. 
provision of statute 4 & 5 W. 4, c. 36, ib. 

BATTERY, 

usually included in false imprisonment, iii. 1113. See Assault — 
Trespass . 

BEARER, 

mere, of money not suable, ii. 83. 

of money not liable to assignees, when, ii. 1 69. 

BEECH, 

may be timber by custom, ii. 3 59. 

BEGINNING TO KEEP HOUSE, 
act of bankruptcy, when, ii. 135. 
in case of partners, ii. 136. 

BENEFICE, 

curacy augmented is a benefice, iii. 944. 

BENEFIT OF CLERGY, 

effect of, in restoring competency, i. 97. 

BEST EVIDENCE, 
rule as to, i. 600. 
principle of, ib. 

application of the maxim to cross-examination as to written matters, 
i. 199. 

comparative nature of the rule, i. 501. 

does not apply ivhen the superior evidence fails, ib. 

or where no presumption of fraud arises, i. 501, 502, 503. 

nor in case of an admission by a party, i. 503. 

excludes oral evidence to prove a writing, i. 500. 

distinction between secondary and defective evidence, i. 505. 

in case of written document, app. i. 634. 

BEYOND SEAS, 

marriage, proof of, ii. 704. 

BIBLE, 

entries in, admissible in case of pedigree, iii. 842. 

BIDDING, 

fraudulent at a sale, effect of, iii. 1212. 

BIGAMY. See Polygamy, 
proof of marriage, ii. 698. 
indictment for, proof of marriage, ii. 309. 
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admission as to marriage, whether evidence, ii. 25. 
conviction for, effect of as to first marriage, ii. 702. 

BILL IN EQUITY, 

evidence against the plaintiff, ii. 25. 
admissible in proof of pedigree, iii. 836. 

BILL AND ANSWER, 

evidence when, in tithe suit, iii. 1089. 

BILL OF EXCEPTIONS, 
where it lies, i. 526. 
on what founded, ib. 
stat. 13 Ed. 1, s. 31, i. 526, 627. 
provisions of the stat., ib. 
time of tendering the bill, i. 528. 
form of the bill, ib. 
course of proceeding upon it, i. 529. 
containing part only of a lease, app. i. 635. 

BILL OF EXCHANGE, 

proof how it differs from that of other contracts, ii. 201. 
action by the payee against the drawer or acceptor , ii. 202. 
production of the note or bill, ii. 202, 203. 
proof of the making or accepting, ii. 203. 
by the attesting witness, ib. 
variance as to hand-writing, ii. 204. 
identity of defendant, ib. 
stat. 1 & 2 Geo. 4, c. 78, s. 2, ib. 
drawing of bill admitted by the acceptance, when, ib. 
acceptance by several, ib. 
implied authority, ii. 205. 
where one suffers judgment by default, ib. 
admission by one of several, ib. 
proof of acceptance by an agent, ib. 
time of acceptance, ii. 206. 
collateral acceptance, ib. 
presumptive evidence of acceptance, ii. 207. 
acceptance by mistake, ii. 208. 
conditional acceptance, ib. 
stat. 1 & 2 Geo. 4, c. 78, ib. 

identity of payee where bill is drawn in blank, ii. 210. 
proof by admission, ib. 

proof that acceptance was cancelled by mistake, ii. 211. 
objections previous to reading of, ib. 
want of stamp, ib. 
cancellation, ib. 
variance, ib. 
date, ib. 
name, ib. 
parties, ii. 213. 
in legal effect, ib. 
in allegation of signature, ib. 
direction, ib. 
consideration, ib. 
allegation of delivery, ii. 214. 
of acceptance in action against drawer, ib. 
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BILL OF EXCHANGE — continued. 
indorsements, ii. 214. 
presentment, ib. 

by an indorsee against the maker or acceptor , ib. 
proof of transfer, ii. 215. 
by a bankrupt, ii. 217. 
an executor, ib. 
a trustee, ib. 
a feme covert, ib. 
infant, ib. 

variance in proof, ib. 
special indorsement, proof of, ii. 218. 
indorsement in blank, ib. 
transfer by delivery, ib. 

proof of money paid to subsequent indorsee, ii. 219. 
delivery for special purpose, ib. 
by one of several partners, ib. 
superseding evidence, ib. 
proof of value, where necessary, ii. 220. 
effect of notice to prove value, ii. 221. 
by payee against the drawer , ii. 221, 222. 
essentials of proof, ib. 
drawing of the bill, ib. 
proof of presentment, ib. 
time of presentment, ii. 223. 
place, ib. 

proof of drawee's default, ib. 
notice to the drawer, ib. 
general rule, ib. 
by w T hom given, ib. 
when, ib. 

foreign bill, ii. 228. 
writing not necessary, ib. 
by the post, ii. 227. 
form of notice, ii. 228. 
to one of several, ii. 229. 
evidence in excuse of notice, ib. 
want of effects, ii. 229, 230. 
absence, ii. 230. 
knowledge of drawer, ib. 

declaration by drawee, evidence of want of effects, ii. 230. 
ignorance of drawer's residence, ib. 

evidence to disprove loss from want of notice, not admissible, 
ii. 231. 

expectation of assets, ib. 
fluctuating accounts, ib. 
notice not dispensed with, wdien, ib. 
protest, proof of, when necessary, ii. 232. 
by an indorsee against the drawer , ii. 233. 
particulars of proof, ib. 
indorsement, ib. 
by an agent, ib. 

by an indorsee against an indorser, ib. 
particulars of proof, ib. 
indorsement by defendant, ii. 234. 
what it proves, ib. 
evidence of indorsement, ib. 
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BILL OF EXCHANGE — continued. 
presentment, ii. 234. 
dishonour, ib. 
notice, ib. 
time of, ib. 

excuse for want of notice, ii. 235. 
protest, ii. 237. 
variance, ib. 

presumptive evidence in case of bills, ib. 
part payment, ib. 
application for time, ib. 
knowledge of default, ib. 
promise by one of several indorsers, ii. 239. 
made under ignorance of law, ib. 
drawer against the acceptor , ib. 
proof of acceptance, ib. 
presentment, ib. 
payment by plaintiff, ib. 
effects in hands of acceptor, ib. 
acceptor against the drawer , ib. 
drawing of the bill, ib. 

absence of consideration for acceptance, ii. 240. 
payment by plaintiff, ib. 
damages, ib. 
interest, ib. 

evidence in defence , ii. 241. 
to disprove the contract, ib. 

extrinsic evidence to vary the contract inadmissible, ib. 

want of consideration, ib. 

partial failure from fraud, &c. ii. 247. 

illegality, ib. 

stat. of gaming, ii. 24G. 
of usury, ib. 

compounding felony, ib. 

penalties, ib. 
fraud, ii. 248. 

defect of title in the plaintiff, ib. 
satisfaction of the bill, ib. 
when available, ii. 249. 
lapse of time, ib. 
to one of several, ib. 
release of, ib. 
effect of, ib. 

tender after the day, ib. 
discharge by laches, ii. 250. 

by giving time, ib. 
waiver, ib. 

indorsement after the bill comes due, ii. 253. 

, want of stamp, ii. 254. 

when bill has altered, ib. 
competency, ii. 257. 

incompetency of party to prove forgery of his signature, ib. 

of a drawer, ib. 

maker, ii. 258. 

acceptor, ib. 

indorser, ib. 

copartner, ii. 260. 
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declaration by a holder, ii. 260. 
effect of a bill or note, in evidence, ii. 261. 

on the money counts, ii. 263. 
resort to the common counts, ib. 
operation of bill in payment, ii. 81. 265. 
property in bills deposited in case of bankruptcy, ii. 165. 
indorsee competent to prove usury, ii. 11. 
stamp on, iii. 1042. See Stamp . 
indorsement, proof, app. ii. iii. 1364. 
presentment of cheque, ib. 
notice of dishonour, ib. 
form of notice, ib. 1365. 
excuse for want of, ib. 
collateral liability, ib. 
damages, ib. 
verdict on, ib. 1366. 
defence to action on, ib. 
want of consideration, ib. 
illegality, ib. 1369. 
satisfaction, ib. 
giving time, ib. 1370. 
alteration, ib. 1371. 
effect of in payment; ib. 
competency, ib. 
what amounts to, ib. 1362. 
right to begin in action of, ib. 
production of the bill or note, ib. 1 363. 
acceptance, proof of, ib. 
identity of payee, proof of, ib. 
alteration, ib. 

effect of not alterable by parol evidence, when, iii. 759. 
form of, ii. 201. 

lost or stolen, evidence in action on, ii. 220. 
given for debt estops the debtor, when, ii. 87. 
stolen property in, iii. 1 1 49. 

BILLS OF EXCHANGE, 

in hands of bankers pass to assignees, when, ii. 165. 

BILL OF LADING, 

evidence of property in goods shipped, ii. 284. 

negotiability of, ii. 267. 

proof of property by means of, iii. 871. 

effect of indorsement of, ib. 

stamp on, iii. 1044. 

indorsement of, destroys the right of stoppage in transitu , ii. 163. 
evidence of authority to transfer, iii. 872. 
not conclusive, when, app. ii. iii. 1372. 

BILL OF MIDDLESEX, 

suing out, the commencement of an action, when, ii. 583. 

BILL OF SALE, 

by the sheriff, is evidence of the taking, iii. 1028. 
stamp on, iii. 1044. 

BILL 

to perpetuate testimony, i. 322. 
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BILLS, 

property in proceeds of in case of bankruptcy, ii. 161. 

BIRTH, 

in parish, primd facie evidence of settlement, iii. 098. 
concealment of, app. ii. iii. 1487. 

BISHOP, 

Certificate by, ii. 302. 

register of evidence as to custom, i. 246. 

certificate of value in action for non-residence, iii. 965. 

judge of fitness of clerk presented, iii. 944. 

BLACK ART. Soe tit. Arson — Hundred — Malicious Mischief. 

BLAME, 

attributable to plaintiff excludes action, when, iii. 741. 746. 

BLANK, 

cannot be supplied by parol evidence, when, iii. 754. 
in will cannot be supplied by parol evidence, iii. 772. 

BODLEIAN LIBRARY, 

agreement in book of, provable by copy, i. 228. 
evidence of contents of books in, ib. 

BONA NOTABILIA. See Executor. 

in another diocese, effect of, ii. 442. 

BOND, 

proof of, ii. 268. 

breaches of, ib. 

annuity-bond, ib. 

damages, ii. 270. 

not replacing stock, ii. 269. 

interest on, ib. 

evidence in defence, ii, 270. 

plea of payment, ib. 

presumption of payment, i. 350. 

indorsements on bond, effect of, ib. 

condition of, variance as to, i. 448. 

conditioned for securing advances by partners, discharged on death 
of one, when, iii. 825. 
stamp on, iii. 1044. 

outstanding, plea of, by an executor, ii. 452. 
illegality of must be pleaded, ii. 270. 
indorsements on, effect of, ib. 

performance of condition of, on whom the proof lies, ii. 269. 

damages recoverable by trustee, app. ii. iii. 1372. 

validity of, ib. 

construction of, ib. 

breach of, ib. 1373. 

surety by discharged, when, ib. 

satisfaction of, ib. 1374. 

on bottomry, ib. 

BOOKS, 

of a corporation, i. 248. 
of East India Company, i. 228. 
of Bank of England, i. 228. 247. 
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of public offices, i. 228. 247. 

of register of Navy-office, i. 247. 

muster-book of ship, ib. 

log-book of man of war, ib. 

books of Queen’s Bench and Fleet prisons, i. 248. 

of master of Queen’s Bench office, ib. 
kept by order of Chancellor, ib. 
clerk of peace, ib. 
poll-books at elections, ib. 
of ship, i. 248. 

Heralds’ office, i. 249. 
of public history, i. 250, 251. 
of admission of attornies, evidence by, ii. 100. 
at bankrupt office, evidence when, ii. 187. 
of account, evidence when, in tithe suit of vicar, iii. 1001. 
BOOKSELLER, 

evidence of sale by agent, ii. 42. 

BOROUGH ENGLISH, 

custom of. See Custom, ii. 357. 

BOTTOMRY BOND, 

valid, when, app. ii. iii. 1374. 

BOUGHT AND SOLD NOTES, 

by the broker, the proper evidence of the contract of sale, iii. 1 1 90. 
sale note, alteration in effect of, iii. 1197. 

BOUNDARY, 

evidence of, i. 33. 181. 

of parishes and manors, evidence of, ib. 

tradition as to, ii. 697. 

evidence to prove, app. i. 601. 

verdict admissible, when, ib. 

reputation as to, admissible when, ib. 

perambulations, admissible when, ib. 602. 

BREACH, 

of covenant, proof of, ii. 346, 347. 

of assumpsit, proof of, ii. 56. 100. 

assignment of, ii. 268. 

stat. 8 & 9 W. 3, c. 11, s. 8, ib. 

of condition, to be assigned, when, iii. 852. 

when there is a stipulation as to amount, ib. 

damages assessable on, under the common venire , ii. 269. 

BRIBERY, 

stat. 2 G. 2, c. 24, ii. 271. 

evidence to prove that A. B. was a candidate, ib. 

variance, ib. 

competency, ii. 11. 

evidence in action for, ii. 25. 

offer of bribe is evidence of the right to vote, ib. 

proof of, app. ii. iii. 1374. 

reward, what is, ib. 1376. 

BRIDGE, 

evidence of being a public bridge, ii. 272. 
proof in defence, ii. 274. 
by county, on plea of not guilty, ib. 
special plea by a county, ib. 
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BRIDGE — continued. 

prescription, ii. 274, 275. 
liability ratione tenures, ib. 
defence by private individual, ib. 
competency, ib. 

liability of company for non-repair of, app. ii. iii. 1375. 

to repair highway at each end, ib. 
public road at each end of, repairable by the county, ii. 527. 
property in materials of, ii. 272. 

BROKER, 

proof of authority of, ii. 42, 43. 

proof of determination of authority, iii. 1220. 

evidence of sale by, iii. 1190. 

proved by bought and sold notes, ib. 

secus, if they differ, iii. 1197. 

in selling goods without disclosing the name of his principal, acts 
beyond his authority, iii. 995. 
set-off by, ib. 

payment to, where valid, iii. 821. 
authority of, revocable, ii. 493. 
is the agent of both parties to a sale, ib. 
book of evidence of contract, ib. 
debt of, may be set off, when, iii. 995. 

BULL OF POPE, 

when evidence, i. 242. See Tithes . 

BURGLARY, 

evidence of breaking, ii. 270. 
constructive breaking, ii. 277. 
entry, ib. 

dwelling-house, ii. 278. 
inhabitancy, ib. 
animus revcrlend , ib. 
extent of dwel ling-house, ii. 279. 
ownership, ib. 
night-time, ii. 280. 
intent, ib. 

principal and accessory, ii. 282. 
proof of breaking, app. ii. iii. 1370. 
property, ib. 

autrefoits acquit , ib. 1377. 

BURIAL FEES, 

paid over, when recoverable, ii. 88. See app. ii. iii. 1377. 
BURNING. See Arson. 

BURTHEN OF PROOF. See Onus Prohandi. 

BYE-LAW, 

proof of, iii. 947. 

CALENDAR, 

noticed by the courts, i. 509. 

CALICO PRINTER, 

lien of, ii. 648. 

CAMDEN. See History. 

CANAL, 

rating of, app. ii. iii. 1568. 



1064 INDEX. 

CANAL COMPANY, 

action against, for a nuisance, iii. 1252, 1253. 

CANAL NAVIGATION. 

shares not good, &c. within the statute of frauds, ii. 487. 

CANAL SHARES, 

in case of bankruptcy, ii. 154. * 

CANCELLATION, 

of will, iii. 1286. See Will. 
by rasure, i. 368. . 
of deed destroys title, when, ii. 370. 
of bill of exchange, ii. 211. 

CANDIDATE, 

proof of being, ii. 271. 

CAPACITY, 

of an infant, ii. 558. 

of a testator, evidence as to, iii. 1276. v 
to make a will, ib. 
to commit a crime, iii. 1277. 

CAPIAS AD RESPONDENDUM, 

in the Common Pleas, proves the commencement of the action, iii, 
1076. 

CAPTION OF SEISIN, 

by Duke of Cornwall, i. 235. 

CAPTION, 

proof of, on charge of larciny, ii. 604. 

CAPTURE. See policy. 

CARRIER, ■* 

particulars of proof, in actions against, ii. 282. 
contract, ib. 

implied contract, ii. 283. 
express contract, ib. 
parties, ii. 264. 
variance,- i. 408, ii. 284. 
proof of delivery, ii. 286. 
of loss, ib. 

promise ^ book-keeper, ib. 
proof of loss will ^ot sustain trover, ib. 
proof in defence ii. 28^. 
for what losses liable, ib. 
loss by act of God, ib. * * 
limitation of responsibility, ib. 
proof of notice, ii. 288. 
by advertisement, ii. 289. 
different notices, ib. 
proof in reply to notice, ii. 292. 
negligence, ib. 
notice of value, ib. 
fraud, ib. 

action against coach-owner for injury to a passenger, ii. 295. 
defence by, on an action of trover by vendor, iii. 1166. 
admission by payment of money into court, iii. 830. 
lien of, ii. 647. 

averment of readiness to pay for carriage, app. ii. iii. 1377. 



1065 


INDEX. 

CARRIER — continued . 

priority of contract, app. ii. iii. 1877. 
defence by, ib. 

special plea, when necessary, ib. * 
delivery^of goods to, effect, of, ii. 284. 
evidence by, under plea of not guilty, ii. 287. 
delivery of goods to a, delivery to a vendee, when, iii. 1200. 
lien of, ii. 648. 

limitation of responsibility, by stat. 11 G. 4 and 1 W. 4, c. 08, ii. 294. 

CASE, ACTION ON. 
variance, ii. 298. 
material averment, ib. 

contracts, averment of, ib. See tit. Variance. 

extent and magnitude, ii. 299. 

parties, ii. 297. 

time, ii. 298. 

place, ib. 

agency, 298, 299. 

sums, dates, &c. ii. 299. 

damages, ib. 

proof in bar, ii. 300. 

evidence in defence, ib. 

d e +nns» e tinder general issue, ii. 392. 

CASE, 

special, sufficient if circumstances can be found from which the Court 
can infer facts, i. 511. 

for counsel’s opinion wliere^vidence, i. 397. 
proper form of actiqji, when, app. ii. iii. 1378. 
variance in, ib. 

in what respect differs from trespass, iii. 1106. 

CATHOLIC PRIEST, 

marriage by, valid, when, ii. 704. 

CASUAL PAUPER, 

claim for attendance on, ii. 70. 

CATTLE, 

proof of being levant and couchant, ii. 318, 319. 
commonable what, ii. 315. 
proof on an indictment for maiming, ii. 694. 
returning from pasture, provision as to, ii. 85. 

CAUSE of action. See Limitations. 

plaintiff rnay recover on cause of action not stated by counsel, i. 430. 

CAUSE, PROBABLE, 

question of law, when, i. 522. 
of fact, when, ib. 

proof of, in reference to the court, &c. iii. 107. 
in suit in the Common Pleas at Lancaster, ib. 

CAUSING, 

to be taken, evidence of, ii. 694. 

CAVEAT EMPTOR, 

maxim of law, iii. 1213. 
application of the maxim, iii. 1237. 

CELLAR, 

nuisance by leaving open flap of, iii. 734. 

5 O - 
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CERTIFICATE, 

admissibility of, when made by persons in authority, i. 242. 

by cliirographer, ib. 

copies by officers of court., i. 242. 

entries of returns under stat. 7 & 8 W. 3, c. 7, s. 5, ib. 

of conviction of felony, ii. 302. 

stat. 3 & 4 W. & M., c. 9, s. 7, ib. 

of uttering counterfeit coin, ib. 

stat. 15 G. 2, c. 28, s. 9, ib. 

of former conviction, ib. 

stat. 0 G. 1, c. 23, s. 6, ib. 

7 & 8 G. 4, c. 28, s. 11, ib. 

in general when admissible, ib. 

of court, in nature of an adjudication, ib. 

of bishop, ib. 

of magistrates, ii. 302. 

of customs, ib. 

of discharge of insolvent debtor, ib. 
of settlement, execution of, ib. 
parish, 4i. 22. 

trial of bastardy, by. See Bastardy. 

indorsement of enrolment on deed of bargain and sale, ii. 242. 
trial by. See Bastardy. 

entry by clerks of Crown, under stat. 7 & 8 W. 3, c. 7, s. 50,o. 242. 
parish where evidence, ii. 22. 
where conclusive, ib. 

of settlement not provable by parish book, i. 246. 
unlawfully returning without one, conviction for, ii. 585. 
of vice-consul, not admissible, iii. 893. 
of attorney, when to he proved in action by, ii. 100. 
omission to take out, effect of, ib. 
action for obtaining bankrupt's, ii. 108. 

under a joint commission, available in respect of separate debt, ii. 180. 
not a bar when, ib. 

in an action for unliquidated damages, ib. 
foreign, effect of, ii. 180. 
proof in answer to, ii. 180, 187. 

gaming, &c. ib. 
fraudulent promise, ii. 1 87. 

proof of discharge under, when there is a variance in name, ii. 185. 
plea of, by a bankrupt, ii. 182. 

when obtained after the commencement of the action, ii. 183. 
effect of, ib. 

debt bound by, when, ii. 184, 185. 
verdict before, but judgment after act of bankruptcy, ib. 
provision of 6 G. 4, c. 10, s. 51, as to credit given before, in respect 
of sum payable after bankruptcy, ib. 
proof of, on information under the Game Act, ii. 501. 
omission of attorney to take out, ii. 111. 
what amounts to, ib. 
in bankruptcy, effect of, ii. 184. 
of conformity under a fiat, proof of, ii. 183. 
of speaker, presumption as to, app. ii. iii. 1378. 
election of party suing on as to the defendant, ib. 
of British consul abroad inadmissible, iii. 893. 



INDEX. 


160 ? 


CERTIFICATED BANKRUPT, 

promise by, must be in writing, ii. 79. 
liability of a new promise, ii. 70. 

CERTIORARI, 

removal of a record by, i. 223. 

CHALLENGE of a juror, i. 194. 

CHAMBERS in Lincoln's Inn, admission to, ii. 437. 

CHANCEL, 

repairs of, by whom made, iii. 864. 
in London by churchwardens, ib. 

CHANCELLOR, 

books kept by order of, when evidence, i. 248. 

CHANCERY, answer in, admissibility of, i. 332. See tit. Judgment. 
CHAPEL, 

proof of marriage in a, ii. 699. 
marriage in, when legal, ii. 699-702. 

CHAPELWARDEN, 

liability of, ii. 2. See Churchwarden. 

CHAPLAIN, 

proof of appointment, iii. 965. 

CHARACTER, 

moral character in society, ii. 303. 
when evidence in criminal cases, ii. 304. 
nature of the evidence, ib. 
in civil proceedings when admissible, ib. 
information to recover penalties, ib. 
action of slander, ib. 
of third person, ii. 305. 
of mother, in case of bastardy, ib. 
of prosecutrix, in case of rape, ib. 
with a view to lessen damages, ib. 
in action for adultery, ib. 
for malicious prosecution, ii. 306. 
of good character not admissible by plaintiff, ib. 
in case of seduction, iii. 990. 
evidence of special character, ii. 307. 
in case of peace officers, &c. ib. 
excise and custom-house officers, ib. 
surrogate, ib. 
physician, ib. 
attorney, ii. 308. 
direct proof, ib. 
proof by admission, ib. 
of witness, when it may be confirmed, i. 221. 
by proof that he has given the same account before, ib. 
of witness, cannot be impeached by the party who calls him, i. 215. 
of witness, when impeached, may be supported by general evidence, 
i. 221. 

of instrumentory witness, may be confirmed when, ib. 
of wife, when evidence in action for crim. con., ii. 355. 
in case of rape, iii. 951. 

badness of, evidence in defence of an action for breach of promise of 
marriage, ii. 707. 


5 o 2 
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CHARACTER — continued, 

for chastity, in action for seduction, iii. 991. 
of witness, impeachable by general evidence only, i; 21 1. 
variance from allegation of, i. 450. 473. 
evidence of, in case of seduction, iii. 990. 
in action for malicious prosecution, evidence of, ii. 685. 
proof of, by physicians, &c. in case of libel, ii. 627. 
good, of attorney not receiveable although attempted to be impeached 
on cross-examination, app. ii. iii. 1378. 

CHARGES, 

to juries, observation on, i. 537, 538. 

CHARTER, 

proof of acceptance of, iii. 947. 
cannot be partially accepted, iii. 948. 

admissibility of extrinsic evidence to explain the terms of, iii. 775. 

CHARTERPARTY, 

contract, condition, precedent, ii. 68. 

CHARTULARY, 

of abbey, proof by, i. 385. 
proof of custody of, ib. 

CHATTEL, 

annexed to the freehold, becomes the property of the owner of the 
freehold, iii. 866. 

ordered to be made property in during the making, iii. 1148. 

CHATTEL REAL, 

proof of title to, by demise, ii. 409. 

CHEQUE, 

delivery of, evidence of what, ii. 263. 
time allowed for presentment of, ii. 222. 
rule as to presentment of, ib. 
presentment of, app. ii. iii. 1364. 

CHIEF CLERK, 

of company, instrument of binds the company, when, ii. 42. 

CHILD, 

competency of, iii. 950. 

cannot give evidence unless he be sworn, i. 24. 
a husband not liable to maintain wife’s children bv a former husband, 
ii. 546. 

CHIROGRAPH, 

of fine, admissible why, 225. 
evidence of it, ii. 457. 
proof by, iii. 964. 

CHIROGRAPHER, 

an authorized officer, i. 225. 
certificate of^ i. 242. 

CHRONICLES, 

of public history, admissibility of, i. 250. 

CHURCH, 

freehold of, is the incumbent's, iii. 866.* S ee Pew — Prescription — 

JL IT flCSm 

parish, marriage in proof of, ii. 608. 
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CHURCHWARDEN. See Overseer. 

authority to dispose of seats in a church, iii. 863. 
ejectment by, ii. 413. 

title of, as landlords, may be denied when, iii. 974. 
when liable to be sued, ii. 2. 413. 
liability of, on contract, iii. 1171. 

a trespasser, in executing a distress for an illegal rate, ii. 438. 
book of, entry in, evidence of reputation, i. 245. 
parish lands vested in when, notwithstanding the stat. 4 & 5 Will. 4, 
c. 76, and 5 & 6 Will. 4, c. 69, s. 3, app. ii. iii. 1378. 
protection under stat. 24 Geo. 2, c. 44, ib. 1379. 
election of voters cannot legally be excluded, ib. 
entitled to be sworn in by archdeacon, ib. 
ejectment by, ii. 413. 
suit for money paid parties, ii. 2. 

title of to land may be disputed by one who has paid them, but when, 
iii. 974. 

CINQUE PORTS, 

custom of, ii. 359. 

CIRCUITY OF ACTION, 

defence when, ii. 105. 

CIRCUMSTANCES, 

means of judging in case of conflict of, i. 586. 

CIRCUMSTANTIAL EVIDENCE, 

grounds of, i. 55. 

general rule as to the admissibility of collateral facts, ii. 312. 
distinction between a mere presumption and presumptive or circum- 
stantial evidence, i. 558. 
force of circumstantial evidence, i. 561. 
necessity for relying on it, i. 558. 
caution respecting the use of it, ib. 
grounds of circumstantial proof, i. 559. 

philosophical proofs as to relations between cause and effect, i. 561. 
different kinds of coincidences, i. 562. 
mechanical, ib. 
moral i. 563. 

foundation of, ib. 
examples of, ib. 

omission to produce evidence beneficial to the party who has it in 
his power, ib. 

substitution of weaker for stronger evidence, i. 564. 
spoliation, ib. 

observations on the Douglas cause, ib. 
fabrication of evidence, ib. 
corruption of evidence, ib. 
caution to be observed, i. 565. 

' connection between conduct and intention, ib. 

between motive and conduct in criminal cases, i. 566. 
connection arising out of ordinary experience, ib. 
absence of evidence tending to support any other hypothesis, i. 567. 
independent and dependent circumstances, ib. 
whether the coincidence of a number of inconclusive circumstances be 
sufficient to warrant a conviction, i. 508. 
force of probability derived from a number of independent proofs, ib. 
abstract principle of increase, i. 568. 
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CIRCUMSTANTIAL EVIDENCE — continued . 
essentials to circumstantial proofs i. 57 1 . 
establishment of the facts, ib. 
simulated facts, ib. 

consistency of the facts with the hypothesis, i. 573. 
conclusive nature and tendency of the circumstances, ib. 
that they should exclude every other hypothesis, i. 575. 
the failure of direct evidence, i. 578. 

evidence which leaves it indifferent which of several hypotheses is 
true, is insufficient, i. 573. 
mere coincidences, when sufficient, i. 574. 
test of the conclusive tendency of evidence, ib. 
inconclusive circumstances, when rendered conclusive, i. 575. 
the corpus delicti must be fully proved, ib. 
inquiry as to other hypotheses, i. 576. 
in the case of possession of goods stolen, ib. 

for the jury to judge of the conclusiveness of circumstances, i. 577. 
Sir W. Black stone’s division of, i. 541. 

Lord Coke’s ditto, ib. 

proof of title by, iii. 922, 923. 

as to the execution of deeds, ib. 

of a release, ib. 

of a conveyance, iii. 923. 

jury to draw the conclusion when, iii. 925. 

where the evidence is circumstantial the jury or court below must 
make the inference, iii. 999. 
of tender sufficient, iii. 1070. 

CIRCUMSTANTIAL PROOF, 

inconsistency of with any other hypothesis, when essential, app. i. 
636. 

CIVIL LAW, 

required two witnesses, i. 550. 
observations on the doctrine of, ib. 

CLANDESTINE 

removal of goods to avoid distress, ii. 393, 394. 

CLAUDIUS, 

order ofj historical variance as to time of, i. 553. 

CLERGY, 

benefit of, effect of as to competency, i. 97. 

CLERGYMAN, 

trial of, i. 97. 

CLERK 

answer of, at counting-house of principals, ii. 42. 
of the peace, books of, i. 248. See Certificate. 
to trustees, liable to be sued, not liable to execution, iii. 1 1 72. 
to commissioners of taxes, bound to produce their books under a 
subpoena, i. 91. 

of commissioners of property- tax, cannot refuse to be examined, 

ii. 322. 

to commissioners or trustees, not liable where they could not be sued, 

iii. 1172. 

answer by, evidence against principal, ii. 42. 
admissible when, i. 248. 
fitness of, how tried, iii. 944. 

embezzling his master’s property, competency of, ii. 10. 
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CLERK — continued . 

to trustees when responsible for acts of deputy, ii. 46. 

of an agent has not authority to sue for his principal, when, ii. 486. 

CLOSE, 

parol evidence inadmissible to show meaning of, iii. 771. 

CLOTHES, 

assault with intent to spoil, ii. 54. 

CLUB, 

members of, liable for goods supplied to the club, iii. 1197. 

COACH OWNER, 

nuisance by negligent driving of, iii. 730. 
liability for negligence, iii. 728. 

COALS, 

within a manor, title to, ii. 697. 
within copyhold, right of, ii. 09(5. 

CO-EXECUTORS, 

notice to one of, ii. 244. 

CO-DEFENDANT, 

how made competent, ii. 11. 

against whom no evidence is given, acquittal of, pending the trial, 
iii. 799. 

when a competent witness for the rest, ib. 

competent when, i. 147. 

in ejectment, i. 148. 

stat. 54 Geo. 3, c. 170, s. 9, i. 158. 

3 & 4 Viet. c. 26, i. 159. 161. 
where competent after judgment by default, i. 165. 

COERCION, 

of wife, when presumed? ii. 549. 

by the husband, when a defence oil an indictment against the wife, 
ii. 548. 

COGNOVIT, 

must, be stamped, when, iii. 1046. 
after action not evidence of an account stated, ii. 98. 
COHABITATION, 

as man and wife, when conclusive as evidence of marriage, ii. 22. 
evidence by, ii. 198. 

CO-CONSPIRATOR. See Conspiracy — Treason — Trespass. 
CO-DEFENDANTS. See Parties. 

COGNOVIT. See Stamp. 

COIN, 

evidence of currency, ii. 310. 
proof of recall, ib. 
evidence of counterfeiting, ib. 
what resemblance requisite, ib. 
stat. 8 & 9 W. 3, c. 26, ib. 
number of witnesses, ib. 

indictment for having implements in possession) ii. 811. 

with intent to coin foreign money, ib. 
proof of putting off, kc. ib. 

stat. 8&9W, 3, c. 26, ib. 
proof of scienter , ib. 
commencement of suit, when, ii. 312. 

5 o 4 
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COIN — continued. 

proof of former conviction, ii. 312. 

what intent to defraud essential in case of indictment for uttering-, 
app. ii. iii. 1370. 

evidence on indictments for having base coin in possession, uttering, 
&c. ib. 

COINCIDENCES, 

in testimony, importance of, i. 652. 
effect of, in circumstantial proof, i. 561. 
moral effect of, i. 565. 

COLLATERAL DESCENT. See Pedigree . 

COLLATERAL FACTS, 

facts when irrelevant, ii. 312. 
instances, ii. 313. 

not admissible in order to discredit a witness, ib. 

evidence to prove malice, ib. 
to prove contract where it is doubtful, ib. 

to prove knowledge that an acceptance was fictitious, admissible 
when, i. 65. 

proof, inadmissible to impeach a record, iii. 058. 

COLLATERAL UNDERTAKING, 

indebitatus assumpsit does not lie. Sec Assumpsit. 

COLLATERAL WRITING, 

admissible wdien, i. 504. 

COLLATERAL SECURITIES, 

held for value, when, ii. 220. 

given by an acceptor, do not discharge the drawer, ii. 241). 
effect of, in general, ib. 

COLLECTOR. See Interest — Tithes. 
entries by, i. 359. 
of tithes, entry by, i. 364. 

COLLECTOR OF RATES, 

commitment of, ii. 590. 

COLLECTOR OF TAXES, 

book of deceased, admissibility of, iii. 1 061. 

COLLECTOR’S ACCOUNTS, i. 358. 

COLLEGE. See Judgment. 

COLLOQUIUM, 

proof of, in action of slander, ii. 028. 
evidence of in case of libel, ib. 

COLLUSION, 

judgment may be avoided by, when, i. 306. 

proof of, to impeach receipt, iii. 954, 955. 
avoids sentence, when, ii. 700. 

COLONIAL COURT, 

effect of judgment in, i. 207. 
law, how proved, i. 294. 

COLONIAL JUDGMENT, 

effect of, i. 267. 

COMMAND, 

proof of, on traverse of, iii. 1130. 
traverse, effect of, ib. 
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COMMENCEMENT, 

of action, iii. 1075. 

proof of, ii. 657. 
by an irregular writ, iii. 1077. 
by an attorney, ii. 111. 
proof of, in a suit for a penalty, iii. 8 JO. 
matter subsequent to, inadmissible, ii. 100. 
in bar, but not in reduction of damages, ii. 79. 
of prosecution, evidence of, ii. 312. 

under game laws, proof of, ii. 502. 
of action, proof of, iii. 1079. 
of action, ii. 109. 111. 

COMMISSION, PUBLIC, 
when evidence, i. 237, 238. 
of bankrupt , allegation and proof of, ii. 191. 

variance from allegation of, i. 493. 
proved by recital, when, iii. 956. 
effect of, as to notice, ii. 170. 
superseded, evidence of being, ii. 497. 
joint action by assignees under, ii. 171. 
second, proof of, to defeat a certificate, ii. 186. 
effect of superseding, ii. 181. 

COMMISSION, 

usual, the test of value in an action for work and labour, iii. 1307. 
to make survey, absence of, app. i. 608. 

COMMISSIONERS, 

of bankrupt, notice fo, on action against, ii. 179. 
to inquire of seisin of lands, return of, admissibility of, i. 238. 
appointed to inquire of debts, certificate by, ii. 302. 
certificate of, effect of, i. 292. 

allowance of debt by commissioners of bankrupts, i. 272. 

of excise, judgment of, ib. 

liability of. See Trustees, iii. 1169. 

of taxes, effect of judgment of, i. 290. 

of excise, excess of authority by, ii. 588. 

liability of general principle as to, iii. 1169. Seo Trustees . 

actions by, iii. 1172. 

public, liable for damage, when, iii. 740. 

not liable for nuisance, when, iii. 747. 

COMMISSIONERS’ BOOKS, 

admissibility of, app. i. 609. 

COMMITMENT, 

proof of, under a conviction, ii. 593. 
may be by parole, when, ib. 

, for a reasonable time, ib. 

justification by a defendant under, ib. 

of collector of rates, ii. 590. 

of a rogue and vagabond, ib. 

for maintenance of bastard child, ii. 591. 

for maliciously carrying away a post from a fence, ib. 

of overseer for not delivering up parish book, ib. 

for destroying fish, ib. 

for refusing to give evidence before a justice, ii. 592. 
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COM MITM ENT — continued, 

for further examination, when good, ii. 592. 
unreasonable one, ib. 

for felony without information, not justifiable, ib. 

COMMITT1TUR, 

proof by, iii. 1020. 

COMMON, 

kinds of, ii. 314. 
appendant, how claimed, ib. 
appurtenant, ib. 
in gross, ib. 

levancy and couch anev, ii. 315. 

evidence of, ib. 

variance in proof of, ii. 31G. 

disturbance of, ib. 

proof of title in action of, ib. 

of damage, ii. 317. 

plea of justification of right of, ii. 31(5. 
variance, ib. 

release evidence, though not pleaded, ib. 
proof on issue joined on the right, ib. 

exercise of right on adjoining common, when evidence, ii. 313. 
of pasture, proof of, in plea of trespass, iii. 1130. 
in replevin, ii. 318. 

trespass, ii. 310. 
proof on special issue, ib. 
reputation, ib. 
competency, ib. 

extinguished by unity of possession, ii. 316. 
by inclosure, ib. 

right of prescription for, iii. 909. 

COMMON PRACTICE, 

evidence, when, ii. 44. 

COMMON COUNTS, 

may be resorted to, when, in action on bill of exchange, ii. 262. 

COMMON, Tenant in. See Tenant in Common . 
right of, app. ii. iii. 1380. 
levancy and couchancy, proof, ib. 1330. 

COMMON PLEAS, 

commencement of action in, iii. 1076. 

COMMONER. See Common . 

COMMUNITY OF INTEREST, 

effect of as to admissions, ii. 31. 

COMPANY, JOINT-STOCK, 

action against member of, iii. 805. 

COMPARISON, 

of hands, evidence of, when admissible, ii. 515. 

COMPENSATION, 

a second, for the same injury, not allowed, ii. 300, 301. 
final, when, app. ii. iii. 1392. 
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COMPETENCY. See Witness. 

circumstances which disqualify, i. 02. 
want of religious belief, i. 00. 
of an infant, i. 94. 

postponement of trial, ib. 
lunatic, i. 02. 
party outlawed, i. 07. 
infamy of witness. See Infamy. 
objection, when to be taken, i. 02. 

when on the ground of interest, i. 00. 
former practice, ib. 
modern practice, ib. 

of a convicted witness, how restored, i. 07-00. 
of accomplices, ii. 11. 

of witnesses in actions on bills of exchange, ii. 257. 

general principle, ib. 

of drawer, ib. 

maker of note, ib. 

acceptor of bill, ib. 

indorser of bill, ii. 260. 

partner, ib. 

holder of bill, declaration by, ib. 
on indictment for bigamy, iii. 800. 
in case of custom, ii. 304. 
in case of forgery, ii. 408. 

in case of bankruptcy, ii. 190. app. ii. iii. 1350. 

in actions between vendor and vendee, iii. 1228. 

on trial of indictment for non-repair of highway, ii. 520. 

of witnesses under the game act, ii. 501. 

in case of will, iii. 1275. 

in action lor usury, iii. 1187. 

in case of bill of exchange, ii. 257. 

in action of trover, iii. 1 1 00. 

in case of partner, iii. 817. 

of witness, in an action against the sheriff, iii. 1031. 

in case of quo warranto , iii. 948. 

of corporators, ii. 330. 

as to rights of common, ii. 310. 

in action on policy, iii. 893. 

of witness in actions against the sheriff, iii. 1031. 
in case of husband and wife, ii. 549. 
in case of pedigree, iii. 845. 
in action by and against executors, ib. 1410. 

COMPOSITION REAL, 

proof, iii. 1085. See Tithes. 

COMPOSITION. See Creditors. 
for tithes, proof of, iii. 1082. 
determination of, ib. 

with creditors by executor, effect of, ii. 448. 
receipt of larger sum, when fraudulent, ii. 84. 
with principal discharges surety, when, iii. 10G5. 
determination of proof of, iii. 1083. 

COMPOSITION DEED, iii. 1045. 
stamp on, ib. . 
fraud against, ii. 91. 
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COMPOUNDING, 

with creditors, when a bar to certificate, ii. 188. 
of misdemeanor illegal, ii. 538. 545. 
with creditors illegal, when, app. ii. iii. 1 350. 
of prosecution for misdemeanor, illegal, ib. 1333. 
suppressing information under a penal statute, ib. 1332. 

COMPROMISE. See Admission . 

COMPULSION, 

money obtained by, ii. 85. 
payment by, ii. 85. See Dbress. 
action for money paid under, ii. 76. 

COMPULSORY DECLARATION, 
admissible, ii. 27. 

COMPULSORY, 

payment, amount of, recoverable, ii. 75, 
special declaration unnecessary, ib. 

delivery of books by trader does not exclude an action of trover, iii. 
1157. 

CONCERTED FIAT, 

not objectionable, ii. 175. 

CONCERTED ACT OF BANKRUPTCY, 
may be objected, when, ii. 175. 

CONCESSI, 

purports a covenant in law, ii. 348. 

CONCERTED BANKRUPTCY, 
wdien a defence, ii. 175. 

CONCLUSION, 

of party by admission, &c. See Estoppel . 

of party by liis ow r n representation, ii. 309. See Admission . 

CONCLUSIVE, 

written instrument, when, iii. 786. 

CONCURRENCE, 

of circumstances, effect of, i. 566. 

CONDEMNATION, 

in Exchequer, effect of, i. 290. 

by foreign court of Admiralty, effect of, i. 292. 

sentence of, effect of, iii. 891. 

CONDITION, 

for residence in mansion-house, effect of bankruptcy on, ii. 176. 
CONDITION PRECEDENT, 
averment of, ii. 64. 

proof of, ii. 64, 65. 
performance of must be shown, ii. 70. 
what, on contract of sale of goods, iii. 1199. 
evidence of performance of, ib. 
proof of, in an action by vendor, iii. 1188. 
performance of, by vendee of goods, iii. 1219. 

tender of bill, iii. 1220. 
proof of, in covenant, ii. 344. 

identity of condition in bond with that suggested, must be proved, 
ii. 269. 
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CONDITION PRECEDENT — continued. 

proof of discharge from performance of, iii. 1188. 
impossible, ii. 108. 

proof of, in action by vendor, iii. 1188. 
in action for work and labour, iii. 1308. 
in action by vendee of goods, iii, 1129. 
in action by vendor of goods, iii. 1199. 

CONDITIONAL, 

acceptance of bill, ii. 208, 209. 

CONDITIONAL DELIVERY, 

does not vest property in a vendee, when, iii. 1224. 

CONDITIONAL PROMISE, 

not performed, does not take away the remedy to distrain, iii. 974. 

CONDUCT, 

connexion between conduct and motives, i. 565. 
of parties, importance of attending to, i. 550. 
presumption from, iii. 937. 

CONFESSION, 

in criminal cases, i. 52, ii. 36. See tit. Admission, 

not conclusive, iii. 786. 

extorted by duress, not evidence, ii. 36. 

evidence of, when excluded, in consequence of promise or threat, 
ii. 36. 

admits of explanation, when, iii. 786. 

CONFIDENTIAL COMMUNICATION, 

principle of the rule, i. 184, 185. ii. 320. 
to what persons it extends, ib. 
to an interpreter, ib. 

not to professional persons, except barristers and attornies, ib. 
nor to stewards, trustees, &c. ib. 
time of the communication, ii. 322. 
nature of, ii. 323. 

is the privilege of the client, ii. 1 14. 
cannot be waived by the attorney, ii. 323. 
rule applies to cross-examination, ib. 
exceptions, ii. 324. 

CONFIDENTIAL COMMUNICATIONS, 

applications of the rule as to, app. ii. iii. 1380. 

CONFIRMATION. See Witness, 

of accomplice’s testimony, rule as to, ii. 13, 14, 15. 
of witness, when allowed, i. 221. 
by issue in tail, ii. 324. 
to a customary tenant, effect of, ii. 697. 

CONFIRMATORY EVIDENCE, 

in case of rape, iii. 950. 

CONFLICT, 

of testimony, i. 578. 

CONFLICTING TESTIMONY, 

observations on, i. 578. 
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CONFORMITY, 

with circumstances, effect of, i. 558. 

CONSCIENCE, 

effect of judgment of court of, i. 271. 
money received against, ii. 88. 

CONSENT, 

to marriage, age of, iii. 890. 

of father or guardian to marriage, evidence of, ii. 702. 

CONSEQUENCE, 

allegation of, variance as to, i. 410, 417. 

CONSEQUENTIAL INJURY, 

case, the proper remedy for, iii. 1108. 

CONSIDERATION, 

failure of, ii. 105. See Assumpsit, 

illegal, ii. 03. 103. 240. iii. 1184, 1185, 1180. 

legal, what constitutes, ii. 242. 

general rule as to proof of, in action ex contractu , ib. 
proof of, ii. 01. 
executory, ib. 
executed, ib. 

for a promise, must be in writing, when, ii. 479. 

failure of, when a defence in assumpsit, ii. 90. 

original may be resorted to when bill, &c. is void, ii. 254. 

original may be resorted to, when, ii. 204. 

on failure of action by vendee, ii. 89, 90- 

moral obligation, when sufficient, ii. 70. 

failure of, ii. 90. 

money recoverable on, when, ii. 89, 90. 
proof of failure, ib. 
rescinded contract, ii. 91. 

want of, when a defence to action on bill, ii. 142, 143. 
bill primd facie evidence of, ii. 242. 

failure of, when available by way of defence, ii. 242, 243. 

partial failure no defence, when, ii. 243. 

recoverable when contract is rescinded, ii. 91. 

or prevented by act of other party, ii. 91, 92. 

secus 9 when still open, ii. 92. 

variance from allegation of, i. 448. 455. 

laid as executory, not proved by evidence of executed consideration, 
i. 464. 

evidence of not reciting the true one in an apprentice deed, ii. 21. 
of bill of exchange, proof of, when necessary, ii. 221. 
for bill of exchange, presumption as to, ii. 242. 
what sufficient, ib. 

want of proof of plea incumbent on defendant, when, ii. 244. 
new promise upon binding on executor, ii. 454. 

CONSIGNEE, 

not liable for freight, when, iii. 1300. 

CONSISTENCY, 

of testimony, effect of, as a test, i. 551. 
importance of, ib. 
with circumstances, i. 582. 
with written documents, i. 583. 
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CONSPIRACY, 

proof direct or presumptive, ii. 324. 
of concert, ib. 

connection between distant conspirators, ib. 
conspiracies in distant counties, ib. 
evidence of, not admissible unless they be connected, ib. 
conspirators may be connected by separate acts, ib. 
the conspiracy may be collected from circumstances, ii. 324, 325. 
acts of conspiracy, what are, ib. 

one when evidence against the rest, ib. 
others, when admissible, ib. 
evidence to provo the existence of a conspiracy, ib. 
declarations of parties, ii. 327. 
acts to prove a conspiracy, ib. 
conspiracy to marry paupers, ii. 330. 
proof as to means used, ib. 
competency, ii. 238. 
variance, ib. 

proof of acquittal of one conspirator, ib. 
admission by conspirator. See Admission. 

acts and declarations of one of several conspirators, when evidence, 
ii. 33. 

indictment for, when triable, iii. 1232. 

venue, in case of, ib. 

evidence in joining in, app. ii. iii. 1381. 

in case of indictment for conspiring to excite seditious meetings, ib. 
1382. 

CONSTABLE, 

proof of being, ii. 331. 

proof in action against one, ii. 594. 

stat. 24 G. 2, c. 44, provisions of, ib. 

demand of perusal and copy of warrant, ii. 595. 

duty of, in execution of a warrant, ib. 

where it may be executed, ib. 

when, ib. 

how, ib. 

may break doors, when, ii. 597. 
previous notification, ii. 43$, 430. 

may break doors to arrest without a warrant, when, ii. 597. 
defence by, at common law, ii. 437. 

, may justify under a legal warrant, ib. 

may retake one illegally allowed to go at large, ii. 438. 

who acts without a warrant, defence by, ib. 

under the stat. 24 Geo. 2, c. 44, and 21 J. 1, c. 12, s. 5, ii. 000. 

proof of being, ii. 307. 

may arrest without warrant, when, ii. 001. 

reasonable cause of arrest by a question for the jury, ii. 002. 

• high constable, appointment of, app. ii. iii. 1 383. 

CONSTRUCTION, 

of written document, a matter of law, when, ii 525. 
extrinsic evidence not admissible in order to vary the construction of 
a written testament, ii. 554. 
of guarantees, ii. 508, 509. 
of a policy of insurance, iii. 807. 



■CONSTRUCTION OF LAW, 

* &g to murder, ii. 8. 

CONSTRUCTIVE, 

conversion of goods, iii. 1 1 57/ 
payment, ii. 74. 
receipt of money, ib. 
request, ii. 76. 

breaking, in case of burglary, ii* 277. 

conversion, iii.. 1158. 

notice, what amounts to, iii. 732. 

CONSTRUCTIVE MALICE, . 

wliat, ii. 713. 

CONTEMPT, 

of court of requests, fine for, justification for levying, iii. 1140. 

CONTEMPORANEOUS,- 

letters admissible to prove usury, ii. 261. 

CONTENTS, 

of manner, evidence to prove the,*ii. 007. 

CONTINGENT INTERESTS, 

pass under a commission of bankrupt, ii. 170. 
secus of mere possibility, ib. 
in case of bankruptcy, ib. 

CONTINGENT DEBT, 

value of may be proved under a commission of bankrupt, when 
ii. 185. 

CONTINGENCY, 

debt payable in bankruptcy, ii. 1 85. 

CONTINUANCE, 

. in possession by an infant after attaining age, evidence of assent 
ii. 185. 

of nuisance, action for, iii. 745. 
presumption of law as to, ii. 270. 

• of life, presumption as to, iii. 895. 

mere presumption insufficient on indictment for bigamy, ib. 

of writs, proof of, iii. 1077. 

of injury not the same injury-, iii. 97$. 

by landlord in possession after rent paid is a tresspass, ii. 389. 

CONTINUING DAMAGE, 

limitation bow computed, ii. $60. 

CONTINUING POSSESSION, 

by party conveying evidence of fraud, when, ii. 494. 

CONTRACT, 

in whose name to be enforced, ii. 59. 

action on may be brought in name of agent or principal, when, ib. 

written proof of, ii. 50. 

arising from circumstances, ii. 58. 

terms of, explainable by collateral evidence, when, ii. 313. 

entire and cannot be split, ii. 71. 

for several articles at different prices, when entire, ii. 488. 
variance from, i. 447. 

variation from, obligation of, i. 448. 455. 457. 
proof of, according to legal effect of, i. 462, 463. 
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CONTRACT — continued. 

for use and occupation implied, when, iii. 1180. 

rescinded, action to recover the consideration, when maintainable, ii. 91. 
may be rescinded when, for non-performance, ii. 103, 104. 
discharged when, by a later contract, ib 
waived when, ib. 

whilst open, action for money had and recoived not maintainable, 

ii. 92. 

cannot be rescinded whore parties capnot bo placed in sfattt quo , ib. 
when illegal, ii. 63. 103. 

cannot be waived without w r riting, when, iii. 790. 
may bo part by parol, part in writing, when, iii. 789. 
CONTRADICTION, 
of witness, i. 198. • 
questions preparatory to, ib. 
of witness ns to writings, i. 203, 

of writness by his own declarations, &c. when allow- ed, i. 213. 

what previoua questions are necessary, ib. 

by his own acts, i. 213, 214. 

of a party’s own witness, i. 215. 

when allowed, i. 216. 

of witness, laying ground for, app. i. 605. 

evidence admissible, ib. 606. 

CONTRIBUTION, 

liability to, ii. 4. 
action for, ii. 76. 

in case of co-trespassers, ii. 70, 77. 

WTongdoers in general, ib. 

not recoverable against parishioners, on order to repair the church, 

iii. 1127. 

towards joint debt not maintainable against an insolvent, ii. 74. 
right to maintain action for, iii. 815. 
action for by co-surety, iii. 1061. 
action to recover, ii. 74. 

in the case of joint tort-feasors, app. ii. iii. 1383. 

CONTTSEE, 

of statute merchant, proof of title by, ii. 40$. 

CONVENTIONAL, 

receipt of money, ii. 79. 

CONVENTIONARY TENANTS, 

rights of evidence as to, ii. 697 

CONVERSATION, 

evidence of, caution as to receiving, i. 549. 
evidence of, when admissible, ii. 331. 

CONVERSION, 

evidence of, iii. 1155. 

by carrier in misdelivering goods, ii. 286. 

proof of in trover, iii. 1 155. 

by a servant or agent, iii. 1162, 1163. 

liability of agent for, iir. 1 1 68. 

CONVEYANCE, 

tender of, in action by vendor for non-performance of contract, 
iii. 1188. 

fraudulent evidence of, iii. 1031. 
continuance of possession, ib. 

5 P 
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CO N VEYA NCE — con tinned . 

tender of, when necessary in order to recover a deposit, iii. 1073 
stamp on, iii. 1045, 1046. 

CONVEYANCING BUSINESS, 
action for, ii. 107, 108. 

CONVICTION, 

by justices, proof of, i. 303. 
of offender, what sufficient, ii. 271. 
not traversable, when, ib. 
form of, i. 426, ii. 592. 

must show an offence which warrants a conviction, ii. 592. 

should pursue the words of the stat., ib. 

justices, order of, defective for not doing, ib. 

for not doing statifte duty, ii. 587. 

proof of, by a magistrate in liis defence, ii. 589. 

where the statute gives a summary form, ib. 

subsisting, a ground of defence when, ii. 585. 

by magistrates, how far conclusive, i. 283,, 284. 

when conclusive, ii. 332. 

under the Burn-boat Act, ib. 

of one as an apprentice, ib. 

by a magistrate, evidence in answer to one, ii. 593. 
quashed, damages in action on, ii. 584. 
statute 43 Geo. 3, c. 141, provisions as to, ib. 
action for money paid under, when quashed, ii. 85. 
in criminal case, effect of, i. 278, 279. 
on indictment for bigamy, i. 279. 

for battery, i. 281. 

for an assault, not evidence in civ^l action, iii. 1113. 
on information, effect of, i. 280. 

of principal, ‘evidence against the accessory when, iii. 860, 861. 

for adulterating spirits, not evidence between other parties, i. 291 

stating testimony of witness, not admissible to prove it, i. 215. 

of felony, certificate of,4i. 302. 

for previous uttering of coin, proof of, ii. 312. 

proof of, in order to incapacitate a witness, i. 90. 

not evidence in collateral proceedings, ii. 331. 

province of* magistrates in adjudications, ib. 

evidence^ to warrant conviction, ib. 

effect of conviction in defence of magistrates, ib. 

defence under. See tit. Justices. 

regularity of must be shown, ii. 589. 

proof of, ib. 

former ought not to be charged, when, app. ii. iii. 1383. 

identity, ofjprisoner, ib. 

when insufficient, ii. 585. 

illegal, money levied under, ii. 92. 

COPARCENERS, 

must join in avowry for rent, iii. 972. 

CO-PLAINTIFF. See Admissions — Parties . 

COPY, 

proof by, when admissible, i. 226. 
office copy, i. ib. 
admissible of, 
bank-note, i. 288. 

London, books of, ib. 

books of East India Company, ib. 
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COPY — continued . 

journals of Houses of Parliament, i. 2*28. 
books in Bodleian Library, ib. 
probate, ib. 

of a copy, not admissible, ib. 
how proved, ib. 

not admissible when the original is produced, i. 229. 
of lost record, ib. 

evidence to warrant reception of, ib. 
of decree of tithes, ib. 

exemplification of recovery of lands in ancient demesne, ib. 
of record of city of Bristol, which had been burned, ib. 
by authorized officer, admissible when, i. 225. 
of public record, general rule as to admissibility, i. 251. 
stamp on, ii. 1046. 

COPY, EXAMINED, 

of public document, in general admissible, i. 22 j 0. 251. 
is evidence, " , 

• of judicial proceedings, i. 226, 227. 
proceedings in bankruptcy, ii. 1 22. 
proceedings in chancery, i. 227. 
bill in chancery, ib. 
when not evidence. 

upon indictment for peijury, i. 227. 
where record is incomplete, ib. 
when evidence, . * 

in general where the original is of a public nature, i. 226. 
in general admissible when original would require no further proof, 
i. 227, 228. 

of bank-note filed at the Bank, i. 228. 
books of East India Company, ib. 
book of city of London, ib. 
court-rolls, ib. 

journals of Houses of Parliament, ib. 
books in Bodleian^ Library, ib. 
grant of probate, ib. ' 
parish register, ib. 
poll-book at an election, ib. 
book in Secretary of State’s office, ib. 
registry of leases in bishopric of Durham, ib. . 
copy of a copy not evidence, ib. 
how proved, ib. 

of public document, how proved, ib. 
not admissible where the original is produced, 26. 
record when lost, proof of, ib. 
decree of tithes in London, ib. 
conviction of recusant, how proved, ib. 
estreats in Exchequer, proof of conviction when the record has been 
lost, ib. 

recovery provable by oral evidence where the original i6 lost, ib. 
of public documents not judicial, i. 230. 

why admissible, ib. 
of acts of parliament, public, i. 231. 
proof of, ib. 

copies of return and amendments under stat. 7 & 8 W. 3, c 7 s 5 
i. 242. * ’ 
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COPY OF RECORD 

of acquittal is evidence in an action for a malicious prosecution, 
though not allowed by the court, ii. C77. 

COPYHOLD, 

proof of title, ii. 332. 

title of tenant, ii. 334. 

by will, ib. 

by descent, ib. 

customary heir, ib. 

tenant by custom, ib. 

evidence of manorial rights, ii. 330. 

title of the lord, ib. 

lord’s fine, ii. 337. 

proof of forfeiture, ib. See Ejectment. 
lord of, entitled to indemnity, when, app. ii. iii. 1422. 
entitled to what fine, ib. 
transfer of, in case of bankruptcy, ii. 176. 
right as to coals within a, ii. 696. 
of timber, ib. 

surrender and admission unnecessary when, app. ii. iii. 1384. 
custom as to surrender, what valid, ib. 

COPYHOLD LANDS, 

the demise of, in ejectment, may be laid between the time of surrendor 
and admittance, ii. 431. 
demise of, proof of title by, ii. 409. 
effect of stat. of bankruptcy as to, ii. 176. 

COPYHOLDER, 

evidence of right of common in waste without the manor, ii. 315. 
feoffment, by, effect of, iii. 979. 

COPYRIGHT. See Privilege . 

CORONER, 

inquisition by, effect of, i. 308. 

duty of as to binding over witnesses, app. ii. iii. 1 487. 

CORNWALL, 

duke of, caption of seisin by, i. 235. 

.CORPORATION, 

variance in name, ii. 338. 
evidence of title, ib. 
actions against, ib. 
competency, ii. 339. 
proof of disfranchisement, ib. 

ejectment stating demise by deed. See tit. Ejectment . 
seal of, how proved, i. 342. 

name of, in grant, evidence as against a grantor, ii. 21. 

pow r er of, to accept bills, ii. 339. 

indictment against for non-repair of bridge, ii. 275. 

deed of, proof of, i. 373. 

election in, app. ii. iii. 1385. 

costs payable out of funds, ib. 1386. 

Municipal Reform Act does not create a new corporation, ib. 1384. 
presumption from a place being included in the Municipal Reform 
Act, ib. 

actions by, ib. 1385. 
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C O R PO RATI O N — con tinned . 

actions against, app. ii. iii. 1385. 
books of, ib. 1380. 
rate, ib. 

CORPORATION BOOKS, 
admissibility of, iii. 945. 
when inadmissible, ib. 
how proved, ib. 
inspection of, ib. 

of what the proper evidence, iii. 946. 

proof by copy, iii. 950. 

not evidence for the corporation, i. 34 J . 

CORPORATOR, 

not incompetent as a party when, in a suit by or against the corpora- 
tion, iii. 797, 798. 

CORPUS DELICTI, 

necessity as to proof of, in criminalibus , i. 527. 

CORRESPONDENCE, 

whole to be read where part is given in evidence in conspiracy, 
ii. 329, 330. 

letters admissible in course of, upp. ii. iii. 1386. 

COSTS, 

liability to, renders a witness incompetent, i. 575. 
of apprehension, when allowed, i. 84. 

prosecution, when allowed, i. 84, 85. 
when recoverable as money paid, ii. 77. 
in action on attorney's bill, not taxable at the trial, ii. 111. 
provable under commission of bankrupt, when, ii. 186. 
of defending suit, recoverable as money paid, when, ii. 264. 
of action against sureties when recoverable against the sheriff, iii. 
1025. 

not recoverable by indorsee against acceptor, when, ii. 221. 
payable by executor when, under stat. 3 & 4 W. 4, c. 42, app. 
ii. iii. 418. 

liability of executor to, ii. 444. 

when recoverable by an accommodation acceptor, ii. 479. 
payable out of corporation funds, when, app. ii. iii. 1386. 
of producing ancient record from, ib. 1387. 
extra, recoverable when, ii. 690. 

CO-SURETY, 

action by, iii, 1060. 

action against, iii. 1060, 1061. 

liability to costs, iii. 1061. 

CO-TRESPASSER, 

competency of. See Interest , i. 145. 

admission by one of several, when evidence against the rest, iii. 
1113. 

COTTAGE, 

presumed to include land, when, ii. 315. 

COTTAGER. 

possession by, of lord’s waste, effect of, ii. 401. 
evidence of title to waste, ii. 413. 
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COUNSEL, ii. 341. 

may be examined, when, ii. 320. 

clerk of, whether examinable as to retainer, ib. 

not permitted to divulge confidential and professional communi- 
cations, ib. 
arguments of, i. 422. 

COUNTERFEIT MONEY. See Coin. 

COUNTERMAND 

of authority. See Revocation , ii. 89. 

COUNTERPART, 

proof by, when sufficient, i. 372. 

proof fry, sufficient in ejectment against the assignee of lessee, ii. 422. 
admissible when, without notice to produce the original, ii. 482. 
is a duplicate original, ib. 

of deed to lead the uses of a fine, proof of, i. 413. 
of ancient lease, when admissible, i. 383. 

of ancient leases of portions of land cleared from moss, admissible for 
the lord, i. 68. 

of agreement unstamped, admissible when, i. 408, 409. 
defect in first indictment not available, i. 307. 
execution of, by lessee, effect of, ii. 342. 

COUNTING HOUSE, 

person conducting business in, presumed to be an agent, iii. 820. 

COUNTY. See Venue , iii. 1230. 
locality of offences, ii. 341. 
homicide, ib. 

stat. 5 & 6 Ed. 6, c. 10, ib. 

the local rule does not exclude collateral evidence, ib. See Venue. 
provisions of stat. 7 Geo. 4, c. 94, s. 12, ib. 
proof of cause of action within, ii. 58 5. 

proof of cause of action within, in suit for a penalty, iii. 847. 
evidence of killing game within a, ii. 501. 
proof of committing forgery within a, ii. 461. 

proof of cause of action within, under the stat. 21 J. 1 , c. 12, s. 6, 
ii. 585. 

goods taken burglariously carried into another, ii. 282. 
provision of the stat. 21 J . 1, c. 12, s. 5, as to, in proceedings against 
constables, &c. ii. 603. 

COUNTY BRIDGE, 

bridge when deemed to be, ii. 274. 

COURSE OF OFFICE, 

evidence to prove bailiff’s appointment, against the sheriff, iii. 1012. 

COURSE OF ACCOUNTS, 

party estopped by, from denying payment, iii. 823. 

COURSE OF BUSINESS, 

warrants receipt of copy as secondary evidence, when, 396. 

COURSE OF DEALING, 

when evidence of terms of agreement, ii. 360. 

COURSE OF TRADE, 

general evidence admissible as to, ii. 361. 

COURT, 

variance from description of, i. 434. 
holding of, variance as to, i. 475. 
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COURT — continued . 

in case of court leet, i. 475. 

inferior, effect of judgment in, i. 273. 

jurisdiction of, not ousted by agreement of parties, ii. 87. 

COURTS, 

of general jurisdiction, notice of, i. 507. 
holding of evidence of title to manor, ii. 411. 

COURT BARON, 

steward of, is a judicial officer, iii. 1112. 
proof of judgment of, i. 303. 

COURT LEET, 

variance in allegation of, i. 475. 

COURT ROLLS, 

when evidence, i % 339. 

to prove the mode of descent, ib. 

how proved, ib. 

inspection of, ii. 568, iii. 045. 

provable by a copy, i. 228. 

proof of, by examined copies, ii. 332. 

entry by homage on, wlmt it proves, ii. 350. 

evidence of proclamations which they recite, ii. 337, 

inspection when allowed, ii. 500. 

COVENANT, 

non est factum , ii. 342. 
variance, ii. 343. 
duress, ib. 

condition precedent, ii. 344. 
breach, ib. 

not to assign without license, ii. 345. 
quiet enjoyment, ii. 346. 
entry and eviction, ii. 347. 
denial of title, ii. 348. 

of derivative liability of defendant, ii. 340. 
of liability as assignee, ib. 
release, ib. 

for non-performance of an award, ii. 118. 
particulars of breaches of, ii. 421. 
not to let, assign, &c. ib. 
to repair, ib. 

evidence of waiver of breach, by notico to quit, ib. 

liability of executor to breaches of, since the testator’s death, ii. 454. 

not to sue, operates as a release, when, iii. 966. 

does not operate as a release, when, iii. 1066. 

not to occupy a pew, illegal when, iii. 865. 

construction of, app. ii. iii. 1387. 

in law, ib. 

illegal, ib. 1388. 

variance from, ib. 

breach of, ib. 

not to assign, ib. 1380. 

by assignee of lessee, ib. 

by assignee of reversion, ib. 

damages, ib. 

defence, ib. 1300. 
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COVENANT — continued. 

lies against a devisee, ii. 521. 
several, when, ii. 343. 
to lease, is not a lease, ii. 414. 
action of, when local, ii. 349. 
when controlled by recital, ii. 539. 
not to sue, effect of, ii. 147. 

COVENANT NOT TO ASSIGN, 

proof of breach of, ii. 340. 

COVENANT NOT TO SUE, 

does not operate as a release, iii. 1 060. 

COVENANTER, 

Scotch, how sworn, i. 22. 

COVENANTS, 

usual covenants in a lease a question of fact, iii. 1190. 

COVERTURE, 

when it must be pleaded in defence, ii. 547. 
when evidence under the general issue, ib. 

of drawer, no defence to acceptor, ii. 241. 
must be pleaded in abatement, ii. 537. 

COVIN, 

alienation by, when provable against an heir, ii. 520. 

CRASSA NEGLIGENTLY, 

in case of an attorney, ii. 113. 

CREDIT, 

due to a witness, is for the jury, ii. 1 2. 
of witness, how impeached, i. 211. 

allowed to be impeached by general evidence only, ib. 
the question on whose credit w'ork has been done, is one of fact for 
the jury, iii. 1301. 

to whom given, usually a question of fact, iii. 1203. 
mutual, in bankruptcy, iii. 995, 996. 
to whom given is a question for the jury, ii. 477. 
to whom given in action against shipowner not duly registered, iii. 
1302. 

CREDITOR, 

competency of, ii. 193. 

securities, &c. as consideration for signing bankrupt’s certilicate, void, 
ii. 93, 94. 

contract to sue out commission not fraudulent, ii. 248. 
not estopped by proving under a commission, ii. 23. 
fraud on, in obtaining a certificate, ii. 187. 
contract in fraud of, avoids the bill, &c. ii. 245. 
money, taken in fraud of, moveable, ii. 93. 

agreement to take less, on a third person becoming surety, ii. 17, 18. 
fraud on, in receiving more than the amount of composition, ii. 84. 
may retain against the rightful administrator, after administration 
repealed, ii. 443. 

competency of, bankruptcy, ii. 190. 
execution, when liable in trover, ii. 108. 

unsatisfied, competency of, in an action against the administrator, 
i. 107, 
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CREDITORS, 

fraud upon, ii. 248. 

agreement of, to contribute to watching a commission, may bo ex- 
plained by parol, iii. 756. 

CRIMEN FALSI. See Infamy . 

CRIMINAL CONVERSATION. 

evidence as to character admissible, when, ii. 305. 

particulars of proof, ii. 352. 

marriage, ib. 

fact of adultery, ii. 353. 

damages, ib. 

evidence in aggravation, ii. 355. 
evidence for defendant, in bar, ii. 350. 
to disprove the marriage, ib. 
license, &c. ib. 
consent, ii. 355. 
evidence in mitigation, ii. 350. 
admission by defendant, ii. 25. 
proof of good character when admissible, ii. 355. 
maintainable after death of wife, app. ii. iii. 1301. 

CRIMINALITY, 

in employing an agent, not to be presumed, i. 215. 
proof of, in order to raise a presumption against a prosecutor, ib. 
CRIMINATION, 

witness not bound to answer question tending to, i. 192. 

but bound to answer question tending to his disgrace, i. 102, 103. 

of witness, questions tending to, i. 1 00. 

in general the witness is not bound to answer such questions, ib. 
if he answers, the answers may be used as evidence against him, 
although he might have demurred, i. 198. 
if he answer in part, must answer the whole, ib. 

CRIMINATORY 

questions, witness protected from, i. 71. 

CRITICISM, 

when privileged in action for libel, ii. 633. 

CROSS-ACCEPTANCE, 

good consideration for bill, ii. 242. 

CROSS ACTION, 

the proper remedy when, ii. 73. 

CROSS-EXAMINATION. See tit. Witness. 
a strong test of truth, i. 24. 
excludes res inter alios , i. 25. 
instances, depositions in cases of felony, ib. 
answer in chancery, ib. 

not essential that witness should bo cross-examined at the trial, ib. 
does not exclude death-bed declaration, when, i. 26. 
excluding operation of this test, i. 25, 26. 
does not exclude judgments in rem 9 ib. 
in tho Exchequer, ib. 
judgments of Ecclesiastical Court, ib. 

Admiralty Court, ib. 
court of quarter sessions, ib. 
reason of this, ib. 

excludes depositions taken in the absence of prisoners, i. 26, 27. 
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CROSS-EXAMINATION — continued. 
excellency of, as a test of truth, i. 24. 
excludes depositions under the statute, when, i. 26, 27. 
voluntary affidavits, ib. 
of witness, not allowed when, i. 207. 
as to writing's, i. 199. 
advantage of, i. 205. 

a material test for the ascertainment of truth, i. 186. 
witness when subject to, i. 187. 

witness called but not examined in chief, not subject to cross-exami- 
nation, ib. 

what questions may be asked on, i. 188. 
as to collateral facts, i. 189. 
when allowable, ib. 

CROWN, 

public acts of, i. 235. 

why admissible in evidence, ib. 

enrolment of lease of land* belonging to the Crown in right of the 
duchy of Lancaster, ib. 

caption of seisin to use of Duke of Cornwall, ib. 
presumption against, from length of enjoyment, iii. 916. 
presumption against, iii. 946. 
grant from, when presumable, iii. 915. 

CRUELTY TO ANIMALS, ii. 356, 357. 

CUMULATIVE, 

what allegations are, i. 438. 
instances when admissible, ii. 325. 
evidence of crimes admissible, when, ii. 311. 

CURATE, 

nomination of, iii. 942. 
right of nomination, ib. 
custom as to election of, iii. 943. 

CURRENCY, 

of coin, proof of, ii. 309. 

CURRENT, 

proof of coin being, ii. 309. 

CURTESY, 

custom to hold by, proof of within a manor, ii. 336, 
proof of title by the, iii. 898. 
tenant by, possession of, ii. 401. 

CURTILAGE, 

essential to common, when, ii. 315. 

CUSTODY, 

proof as to, in case of entry by a receiver, i. 359. 
legal, of appointment to office, i. 390. 
of ancient document, proof as to, i. 239, 240. 
of warrant by constable, ii. 33 1 . 

CUSTOM, 

different kinds of, ii. 357. 
general customs, ib. 
local customs, ib. 
of gavelkind, ib. 
of borough-English, ib. 
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C U STOM — continued , 

of London, ii. 357. 
proof to establish a custom, ii. 358. 
time, ib. 
continuance, ib. 
must be reasonable, ii. 359. 
reputation, ib. 
court-rolls, ib. 

customs of different districts, ib. 
mercantile customs, ii. 360. 
variation of, ib. 

must be sanctioned ns reasonable, ib. 
common usage, ii. 360. 

admissibility and effect of, ib. 
with respect to a contract, ib. 
time of entry, ii. 362. 
mercantile contract, ib. 

not admissible when terms aro not doubtful, ib. 
variance, i. 449, ii. 364, iii. 946. 
what number of instances sufficient to prove, ii. 335. 
variance from, in proof, i. 449, ii. 364, iii. 946. 

competency of witness to prove, who las acted under it, iii. 948. 
1095. 

of one manor, when admissible to prove the custom of another, ii. 336. 

in one parish, not evidence of custom in another, ii. 313. 

of tithing in other parishes, not admissible, iii. 1092. 

evidenced by a judgment when, i. 297. 

proof of, by deposition, i. 319. 

evidenced by court-rolls, i. 339. 

notice of, by courts, i. 508. 

for churchwardens to place and displace persons in and from pews, is 
bad, iii. 862. 
of tithing, iii. 1094. 
variance from custom alleged, ii. 364. 
of parishioners to elect a curate, iii. 943. 
in case of copyhold, proof of, ii. 336. 
of manors, evidence of, ii. 336. Seo Manor . 

for lord to dig clay-pits, in diminution of rights of common, ii. 315. 
to let parts for building, ii. 227. 

of London, to build on ancient foundation, although light may be 
obstructed, ii. 300. 

for a landlord to compensate the off-going tenant for tillage, &e. is 
reasonable, iii. 782. 
right to begin, app. ii. iii. 1391. 
reasonable, when, ib. 
presumption of continuance of, ib. 
when noticod by the courts, ii. 518. 
evidence of, admissible to explain an agreement, ii. 313. 

, traverse of, does not admit antiquity of messuage, iii. 1130. 
of other parishes not admissible in action for tithes, iii. 1092. 
in one parish not evidence as to another, ii. 313. 

CUSTOMARY, 

where evidence, i, 309. 
of manor, ib. 

found in books of corporation, i. 341. 
heir, proof of title by, ii. 335. 
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CUSTOMARY RIGHT, 

(widen oo of, in trespass, iii. 1 130. 
disproval iii. 1120. 

CUSTOMARY INCIDENTS, 

may be annexed to a written contract by parol evidence, iii. 780. 

CUSTOMARY TENANT, 

confirmation of estate to, discharged of customs, operates as a release 
when, ii. 697. 

CUSTOM-HOUSE, 

copy of searcher's report admissible, when, i. 247. 

CUSTOM-HOUSE OFFICER. See Officer . 

DAMAGE, 

when an inference of law, iii. 1014. 

in law, when presumed, ii. 300. 

actual, when it must be proved, ii. 317. 

in suit by commoner against the lord, ib. 

actual, when unnecessary to be proved, ib. 

in action of disturbance of common, ib. 

fishing in several fishery^ ib. 

must be specially alleged, when, ii. 299. 

presumptive evidence of, ib. 

to the smallest amount, when sufficient, ii. 390. 

too remote, when, iii. 740. 

particular, when essential to an action, ib. 

connexion of with defendant's act, ib. 

what sufficient to support an action, iii. 741. 

in case of lands, ib. 

to a house, variance from description of, iii. 733. 
continuing, limitation of action, how computed, ii. 600. 
done in execution, a lawful thing, liability for, ii. 574. 

DAMAGES, 

limited by the description in declaration, i. 4C1. 

liquidated, when recoverable, iii. 852. 

evidence of character when admissible to diminish, ii. 305. 

measure of, recoverable from an attorney, ii. 112. 

include costs, ii. 361. 

in law and fact, ib. 

how estimated in action on bond, ii. 260. 
may exceed penalty, when, ib. 

for breach of contract, defective performance by plaintiff when admis- 
sible in reduction of damages, iii. 1210. 
proof of, in action for a disturbance, ii. 396. 
in ejectment under the stat. 1 G. 4, c. 87, s. 2, ii. 424. 
proof of, in action for a nuisance, iii. 747. 
in an action for a malicious prosecution, ii. 685. 
amount of, in action against sheriff, iii. 1025. 
in an action for slander, &c. ii. 636. 
special proof of, ii. 637. 

in trespass, evidence in aggravation of, iii. 1114. 
cannot be severed, iii. 1115. 

matters not stated on record, inadmissible when, iii. 1116. 
alia enormia , evidence under, ib. 
to the reversion, evidence of, iii. 978, 979. 
by opening a new door, iii. 978. 
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DAMAGES— continued. 

proof of, in action for seduction, iii. 991. 

in action for seduction of servant, ib. 

in trover, iii. 1164, 1165. 

for conversion of instrument, ib. 

special, not recoverable in trover, when, ii. 299. 

presumptive evidence of, ib. 

in action for not accepting* goods, iii. 1200. 

what recoverable by vendor of property, for breach of contract, iii . 
1192. 

by vendee, iii. 11 20. 

measure of, in action for breach of warranty, iii. 1243. 
resulting from breacli of warranty, ib. 
unliquidated, cannot be set-off, iii. 993. 
proof of, in action for libel, ii. 636. 

proof of connexion of the damage with the slander, ii. 637. 
proof of, in action for crini. con., ii. 354. 
in trespass, iii. 1114. 

unliquidated, exclude set-off, when, ii. 177. 

admitted, when, app. ii. iii. 1392. 

bar further proceedings, when, ib. 

consequential, ib. 1393. 

prospective, ib. 

excessive, ib. 

effect of, as to costs, not to be considered by a jury, ib. 
general, where one count is bad, effect of, ib. 

DAMAGE-FEASANT, 

evidence on plea of, iii. 975. 

DATE, 

of writing, variance from, i. 486. 
formal, when, ib. 
when to be taken exclusively, ib. 
of lease, evidence of what, ii. 21. 

on promissory note, whether evidence of true date, in case of bank- 
ruptcy, ii. 149. 

of note payable on demand, stat. of limitations runs from, ii. 661. 
of cash-notes, effect of, ii. 178. 
of note, effect of, ii. 147, 148. 

parol evidence to show execution of instrument after, iii. 761. 

construction of the term, ib. 

party bound by, when, ib. 

bill of exchange, a debt from time of, ii. 148. 

of bond not conclusive as to delivery, iii. 787. 

DAUGHTER. See Seduction, 

DAY, 

fraction of, iii. 1079. 

DAY-BOOK, 

when to be produced, i. 360. 

DEAF AND DUMB. See Witness. 

plea by one, to a charge of felony, app. ii. iii. 1394. 

DEATH. See Pedigree. 

proof of, on whom incumbent, ii. 364. 
presumption of continuance of life, ib. 
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DEATH — continued. 

proof of survivorship, ii. 364. 

proof of, iii. 834, 845. See tit. Pedigree . 

of particular person, proof of, iii. 845. 

of seaman, evidence of, i. 247. 

presumption as to, from mere lapse of time, iii. 895. 

of party, when a revocation of submission, ii. 118. 

presumption of, app. ii. iii. 1394. 

proof of, ib. 

DEATH-BED DECLARATIONS, 

ground of admissibility, i. 22, ii. 365. 

when inadmissible, ii. 366. 

how given in evidence, ib. 

force and effect of, ii. 367. 

caution in admitting, ib. 

in civil proceedings, when admissible, ib. 

admissibility of, app. ii. iii. 1394. 

effect of, ib. 1395. 

in civil actions, ib. 1396. 

DEBT. See tit. Bond — Covenant — Deed. 

lies for use and occupation at common law, iii. 1174. 

lies for escape in execution, iii. 1019. 

on bill of exchange, lies when, app. ii. iii. 1365. 

lies on foreign judgment, ii. 69. 

transfer of, ii. 80. 

evidence under plea of nunquam indebitatus , app. ii. iii. 1396. 
evidence on plea of payment, ib. 

for use and occupation, lies at common law, iii. 1174. 
proof of payment not admissible under plea of nunquam indent , app. 
ii. iii. 1396. 

nil debet , proof by plaintiff, ii. 369. 
debt for rent, ib. 

evidence for defendant under plea of nil debet , ib. 

DEBT OF ANOTHER, 

provisions of stat. of frauds as to, ii. 476, 477. 
new consideration, effect of, ii. 478. 
transfer of, by mutual arrangement, ii. 79. 
suggesting a devastavit , action of, ii. 453. 
by assignee of reversion, ii. 350. 

effect of proving under a commission, See. ii. 188, 189. 
promise to pay, when binding, ii. 482. 

DEBTOR, 

competency of, in actions against sheriffs, iii. 1033. 
on judgment, competency of, in action of trover against the sheriff 
who has taken goods in execution, iii. 1031. 
admission by, evidence against the sheriff, ii. 34. 
admission by, evidence against a trustee for creditors, ib. 

DECEASED PARENT, 

entry by, as to birth of child, i. 243. 

DECEIT, 

particulars of proof, ii. 371. 
deceitful means, ib. 
proof of fraud, ib. 
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DECEIT — continued . 

false character, ii. 372. 
competency, ii. 372, 873. 
deception the gist of the action, ib. 

does not lie where plaintiff cognizant, See. ib. 
fraud in sale of goods, ib. 
proof of damage, ii. 375. 
variance from, allegation of, i. 445. 
as to value of goods carried, effect, ii. 291. 
in sale, app. ii. iii. 1396. 
false representation, ib. 

DECISION, 

judicial, binding force of, ii. 690. 

DECLARATION, 

admissibility of, as explanatory evidence, i. 08. 

to show knowledge, motive, intention, i. 60. 

by third person, admissible when, i. 346. See tit. Entry . 

by party in extremis , admissible when, ii. 365. 

excluded by written evidence, when, ib. 

proof of, ib. 

force and effect of, ib. 

in extremis , when admissible in civil cases, ii. 367. 
by person in possession of premises, admissible when, ii. 401. 
by a wife, when evidence against the husband, ii. 551, 552. 
made by the wife at time of absconding from her husband, ii. 356. 
by parents, in case of pedigree, iii. 845. 
as to legitimacy, ii. 190. 

by deceased husband, as to legitimacy of wife, ii. 201. 
of deceased members of a family, are admissible to prove pedigree, 
iii. 834. 

wdiat declarations admissible, iii. 841. 
made by a bankrupt, when admissible, ii. 131. 
by bankrupt before bankruptcy, ii. 175. 
an under-sheriff, iii. 1013. 
a bailiff, ib. 

holder of bill, when admissible, ii. 260. 
a wile, i. 351. 
tenant, i. 352. 
occupant of a house, ib. 

made at the time of executing an instrument, evidence to prove frau- 
dulent intention, iii. 1031. 
by a co-conspirator, when admissible, ii. 327, 328. 
of party to be supplied with goods, not evidence against one who 
guarantees payment, iii. 1063. 
by principal, not evidence against his surety, ib. 
of war by a foreign government, evidence of the fact, iii. 1236. 
sued^within time presumed to be connected with the writ, iii. 1076. 
accompanying an act, when evidence, i. 350, 351. See Bankrupt — 
Entries . 

declarations made post litem motam , are not admissible, i. 43. 
by a wife, when admissible against the husband, ii. 553.. 
by wife, as executrix, do not affect the husband, ii. 455. 
by petitioning creditor, inadmissible when, ii. 175. 
evidence to prove conspiracy, when, ii. 327. 
by holders of bills, ii. 260. 
in case of pedigree, iii. 833. 
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^DECLARATION — continued. 

by bankrupt and others, in ease of bankruptcy, ii. 196, 
by defendant, what admissible in case of seduction, iii. 990. 
by party committing u nuisance, admissible when, iii. 749. 
by an obligee, not admissible against a co-surety, when, iii. 1Q63- 
by wife, when admissible, ii. 356. ■ 

by a bankrupt, ii. 149. 

by prosecutor in his evidence, whether admissible for him in action 
for a malicious prosecution, ii. 685. 
as to marriage, evidence of, iii. 845. 
of principal, when admissible against a surety, iii. 1063. 
by one who indemnifies a party, admissible when, ib. 
by an apprentice, evidence of being such in action for seduction, 
iii. 991. 

by trustee, admissible when, iii. 762. 

by a bailiff, when admissible against the sheriff, iii. 1034. 

accompanying an act, app. i. 613. 

by an owner, where admissible, ib. 614. 

by an intestate, ib. 

by a party, ib. 

by a steward, ib. See Entry . 

DECREE, 

in Chancery, proof by, i. 300. 
proof of, i. 297, 298/ 

for alimony, does not discharge the husband when in respect of goods 
supplied to the wife, ii. 541. 

DEDIMUS POTESTATEM, 

action for preparing, &c. ii. 80. 

DEED, 

proof on issue of non cst factum , ii. 379. 
production of, i. 308, ii. 376. 
execution of, ib. 
alteration in, i. 369. 
proof of sealing, i. 372, ii. 377. 
proof of delivery, i. 373, ii. 377. 
takes effect from delivery, ii. 381. 
execution by agent, i. 373, ii. 378. 
variance, ii. 378. 

evidence for defendant, on issue of non cst factum, 
deed originally void, ii. 379. 
delivery as an escrow, ib. 
cancellation, ib. 
erasure, ib. 
alteration, ib. 
addition, ib. 

must impeach the execution or continuance, ib. 
plea of duress, ii. 380, 381. 
tender, ib. 
payment, ib. 

proof by deed, when necessary, ib. 
production, when essential, ib. 
when unnecessary, ii. 380. 
claim by act of law, ib. 

deed of feoffment is evidence of livery, ii. 381. 
and of release, ib. 
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DEED — continued . 

cancelled deed when evidence, ii. 381. 
where the thing lies in livery, ib. 
presumptive evidence of execution, ib. 
possession of lands, ib. 

not proved by admission in answer in Chancery, i. 371. 
execution of, not provable by parol, ib. 
admission of, by plea, ii. 347. 

no more admitted than is stated in the declaration, ib. 
terms of, cannot be explained by extrinsic evidence, iii. 1274. 
evidence of all recited facts, ii. 340. 
party estopped from disputing, when, i. 372. 
of composition, stamp on, iii. 1045. 
trover for, iii. 1145. 
stamp on, iii, 1046. 

at what time intended t/* have been delivered, iii. 1080. 
of infant, effect of, ib. 
secondary evidence of, in the absence of the attesting witness, app. 
i. 018. 

when 30 years old, ib. 

proof of, in case of loss, ib. 

when in possession of the adversary, ib. 620. 

proof of notice to produce, ib. 621. 

proof of coming from the adversary’s possession, ib. 622. 
recital, app. ii. iii. 1397. 

invalidity of parol evidence when admissible to show, iii. 765. 
contract by excludes assumpsit, when, iii. 757. 
parol evidence to explain, iii. 778. 

DEEDS, 

property in, iii. 1146. 

DE FACTO, 

proof of, when sufficient, iii. 948. 
act of officer valid when, iii. 749. 

DEFAULT, 

judgment by, effect of, in evidence, i. 268. 

DEFEAZANCE 

on bill, effect of, ii. 215. 

DEFECT, 

in contract, not available in action for seducing a servant, iii. 091. 
latent. See Latent Defect . 

DEFECTIVE 

performance of work, when available in an action for work and labour, 
iii. 1307. 

DEFECTIVE EVIDENCE, 

how differing from secondary, i. 505. 

DEFENCE OF POSSESSION, 
plea of, in trespass, iii. 1136. 
proof of request to depart, ib. 

DEFENCE OF PROPERTY, 

plea of, in trespass, iii. 1 1 37. 

5 C i 
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DEFICIENCY, 

proof of allegation of, lios on the party who alleges it, i. 420. 
in respect of thing purchased, effect of, iii. 1213, 1214. 

DEGREES 

of evidence, i. 543. 

DE INJURIA, 

proof of, on issue on plea of, iii. 1131. 

partial proof, effect of, ib. 

replication of, puts the whole plea in issue, ib. 

"does not admit evidence to qualify the fact alleged in justification, iii. 
H 32. 

replication of, does not put excess or sufficiency in issue, iii. 1133. 
effect of plea in trespass, iii. 1131. 

DE JURE, 

when put in issue, iii. 948. 

DE JURE ET DE FACTO, 

distinction as to, iii. 365. 

DELAY, 

unnecessary, in the execution of an act, action for, iii. 746. 

DELIVERY, 

of deed, proof of, i. 373. 

of bill, what constitutes a negotiation of, ii. 250. 
of bill, evidence of ownership, ii. 218. 
of goods, proof of, in action against carrier, ii. 286. 
of goods by carriers, ib. 

of goods obtained by false pretences does not alter property, iii. 1225. 
of chattel, when essential to property in, iii. 1147 
conditional, does not vest property, iii. 1148. 
of goods to carriers, what sufficient, ii. 286. 

of goods, proof of in action for goods sold and delivered, iii. 1205. 
to a carrier, when sufficient, iii. 1206. 
to carrier vests property, when, iii. 1151. 
vis termini , ii. 138. 

to an agent vests property, when, ii. 489. 
of writ to sheriff, iii. 1009. 

of writ to sheriff, effect of in binding goods, iii. 1017. 
of dock -warrant vests property in vendee, when, iii. 1224. 
of deed, proof of, ii. 377. 

DELIVERY OF GOODS 

in -satisfaction of bill of exchange, effect of under section 82 of 6 Geo. 4, 
c. 16, ii. 172. 

DEMAND, 

must be proved, to avoid a collusive sale of goods by trader on eve of 
bankruptcy, iii. 1163. 

of possession necessary, when, to maintain ejectment, iii. 1191. 
on sheriff, of money levied, not essential to action against him, iii. 
1023. 

of money, when essential, is not superseded by a tender, iii. 1072. 

proof of subsequent, to avoid a tender, ib. 

when necessary in trover, iii. 1160. 

in case of tortious execution unnecessary, ii. 167. 

DEMAND AND REFUSAL, 

finding of, insufficient in action of trover, i. 512. 
when essential to proof of conversion of goods, iii. 1161. 
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DEMEANOUR 

of witnesses, a test of, forjudging of credibility, i. 582. 

DEMESNE LANDS, 

what are, ii. 504. 

DEMISE, 

variance from, i. 464. 

not proved by possession under an agreement of sale, iii. 974. 
variance from allegation of, i. 442, 443. 455. 457. 
proof of title by, ii. 409. 

DEMONSTRATION, FALSE, 

effect of, iii. 771. 

DEMURRER, 

an admission when, i. 338. 
to evidence, i. 530. 

DEPARTURE, 

act of bankruptcy, &c. ii. 132. 

DEPENDENT 

circumstances, coincidence of, i. 567. 

DEPOSIT, 

proof as to place of, to render ancient document admissible, i. 239. 
presumption as to custody of ancient extent of crown lands, i. 240. 
action by purchaser to recover, iii. 1194. 
proof of title to, by forfeiture, iii. 1220. 
action by vendee to recover, iii. 1227. 

DEPOSITION, 

on interrogatories, proof of, app. i. 612. 

identity of parties, ib. 

evidence when of reputation, ib. 611. 

DEPOSITIONS, 

before a magistrate, practice as to, app. ii. iii. 1398. 
copy of, prisoners when entitled to, ib. 
right of prisoner to have them read, ib. 1414. 
in bankruptcy, conclusive when, ii. 124. 
admissibility of, in case of tithe, iii. 1089. 
of witnesses, when admissible, i. 510, ii. 382. 
absence or death of witness, i. 300. 
interest subsequently accruing, i. 311, 312. 
identity of parties, i. 312. 
identity of cause of action not requisite, i. 313. 
legality of the proceeding in which, &c. i. 314. 
extra-judicial depositions, ib. 
inadmissible, ib. 
in irregular proceedings, ib. 
when admissible, i. 310. 
depositions in spiritual court, i. 315. 
in court not of record, ib. 
whether admissible, ib. 
leading interrogatories, i. 316. 327. 
when they exclude the deposition, i. 316. 
power to cross-examine, ib. 
examination de bene esse, i. 317. 
neglect to cross-examine, ib. 


5 q 2 
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D E POS1 TIONS — con tinued. 

where admissible to prove reputation, i. 319. 
time of making, ib. 
post litem motam , ib. 

depositions of witnesses residing abroad, i. 320. 

of witnesses in India, i. 321. 
stat. 13 Geo. 3, c. 63, s. 40 & 44, ib. 
stat. 1 W. 4, c. 22, i. 323. 
depositions how proved, i. 324-320. 
death of witness, i. 324. 
existence of the cause, ib. 
bill and answer in Chancery, i. 325. 
signature of master in Chancery, i. 326. 
testimony on former trial, i. 327. 
proof of, by copy from judge’s chambers, ib. 
in case of bankruptcy, ib. See Bankruptcy . 
under stat. 7 G. 4, c. 64, ii. 382. 
object of thd statute, ib.* 
preparatory proof, ii. 383. 
death of witness, ib. 
kept away by the defendant, ib. 
inability to travel, ib. 
taken in the presence of the prisoner, ib. 
depositions before a coroner, ii. 384. 
admissible in cases of felony only, ii. 382. 
examination before justices, ii. 387. 
on removal of pauper, ib. 
in case of filiation, ib. 

of deceased witness, when excluded for want of opportunity to cross- 
examine, i. 25. 

death of witness essential, i. 360. 
practice in Chancery as to, i. 311. 
effect of the usual order, ib. 
in perpetuam memoriam, ib. 
evidence when, in tithe suit, iii. 1089. 

DEPRIVATION, 

sentence of, effect of, i. 288. 

DEPUTATION, 

of gamekeepers, proof of, i. 248. 

as gamekeeper, proof of under the Game Act, ii. 601. 

DEPUTY, 

negligence of, principal responsible for, when, ii. 46. 

DESCENT, 

proof of, iii. 832. See tit. Pedigree. 

DESCRIPTION, 

a party bound by, when, ii. 23. 
what is matter of, i. 383. 

imperfect, of thing sold, when it avoids the sale, iii. 1213. 
allegations, when descriptive, i. 433. 443. 

DE SON TORT, 

executor of, of what payments he may avail himself, ii. 461. 
who is, ii. 443. 446. 
effect of acts done by, ii. 446. 
executor, ib. 

action against executor, app. ii. iii. 1417. 
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DESTROYING FISH, 

commitment for, ii. 691. 

DETENTION OF TOOLS, 

special damage from, how recoverable, ii. 299. 

DETERMINATION, 

of action, proof of, ii. 688. 

of tenancy, proof incumbent on the tenant, when, iii. 1180. 
how proved, ib. 
of action, proof of, ii. 687. 

DETINUE, 

particulars of proof, ii. 387. 
property in the goods, ib. 
action by husband and wife, ib. 
by heir, ib. 

possession by defendant, ii. 388. 
against the husband, ib. 
proof under plea of non detinet , ib. 
jury must find the value, ib. 
joinder of counts in, app. ii. iii. 1399. 
evidence under non detinet , ib. 

DEVASTAVIT, 

action of debt, suggesting a, ii. 453. 
non-devastavit, evidence on plea of, ib. 
what amounts to, ii. 443. 453. 

DEVISE, 

is imperative where the heir takes by descent, ii. 619. 

DEVISEE, 

of freehold, proof of title, ii. 407. 
of leasehold, ii. 408. 0 

one claiming as, entitled to begin, when, i. 426. 
to what fixtures entitled, iii. 1247. 

DILAPIDATIONS, 

proof in action for, iii. 964. 
by admission, ib. 
damages, ib. 

action for, against executor of deceased rector, ib. 

DIPLOMA, 

proof of, ii. 307, app. ii. iii. 1399. 
when necessary, ii. 307. 

DIRECT, 

or testimonial evidence, i. 15. 

consideration of, by a jury, i. 522. 

' ought not to be superseded by circumstantial, i. 578. 
in conflict with circumstantial, force of, i. 584. 

DIRECTORY, 

statute is, when, app. ii. iii. 1399. 

DISABILITY, 

proof of, in ejectment, ii. 403. 

evidence of, in answer to the statute of limitations, ii. 672. 
proof of, in ejectment, ii. 403. 

0 q 3 
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DISCHARGE, 

of prisoner, how proved, ii. 113. 

by taking one of several in execution, ii. 240. 

of prisoner before breach, ii. 103. 

may be proved by parol, ib. 

by one assignee, effect of, ii. 179. 

of servant, or other agent, when legal, iii. 1304, 

of, when justifiable, ib. 

of surety by composition with principal, iii. 1005. 

DISCLAIMER, 

by tenant, effect of, ii. 414. 419. 
what amounts to, ii. 419. 

DISCONTINUANCE, 

proof of, ii. 690. 

DISCOVERY, 

of offender, what amounts to, ii. 271. 
effect of, as to competency under statutes, ib. 
evidence under nil debet , when, ii. 272. 

DISCREPANCIES, 

in evidence, effect of, i. 552. 
instances of, ib. 

DISFRANCHISEMENT. See Corporation . 

DISGRACE, 

witness, whether bound to give an answer tending to his disgrace, 
i. 193. 

question tending to disgrace may be put, i. 197. 

DISHONOUR, 

of bill of exchange, ii. 225. 
presumptive evidence of, ii. 237. 

DISHONOUR AND DISGRACE, 

ground for awarding damages, when, iii. 990. 

DISMISSAL, 

of servant for misconduct, &c. iii. 1304. 

DISPENSATION, 

how proved, iii. 944. 

DISSEISIN, 

evidence of, ii. 403. 

DISSENTING CHAPEL, 

register of, inadmissible to prove baptism, i. 244. 

DISSENTING MINISTER, 

proof of foreign marriage by a, ii. 703. 

DISSOLUTION, 

of partnership, by bankruptcy of one, effect of, iii, 802. 
proof and effect of, in action against partners, iii. 808. 
proof of notice of, iii. 812. 
of partnership, proof in answer to, iii. 816. 
of partnership, proof of, iii. 811. 

DISSOLVED MONASTERY, 

proof of lands belonging to, iii. 1093. 



INDEX. 


1703 


DISTRESS, 

form of action, 

for an irregular distress, ii. 389. 

for distraining when no rent is due, ii. 390. 

for an excessive distress, ib. 

driving distress beyond the hundred, ii. 390, 391. 
impounding goods on premises without notice, ib. 
refusing to restore goods after tender, ib. 
selling within five days after notice, ib. 

not removing within a reasonable time after five days, ii. 391. 
not selling for the best price, ib. 
not leaving the surplus with sheriff, ib. 
count in trover, ib. 
onus probandi 9 ib. 
evidence in defence, ii. 392. 

justification, rent due, ib. 
action for fraudulent removal, ii. 391. 
stat. 11 G. 2, c. 19, s. 1, ii. 393. 
fact of removal, ib. 
fraudulent intention, ii. 392. 
defence by landlord, ib. 

^ability of goods of bankrupt to, ii. 158. 

detention of cattle distrained for damage-feasant, after tender of 
amends, ii. 85, 86. 
case does not lie for, when, ib. 
made after tender of rent, ii. 300. 
for poor’s-rate, trespass lies for, when, ii. 389. 
for rate illegally made, trespass lies for, 599. 
landlord, when liable for negligence by broker, iii. 737. 
liability to, iii. 971. 

for several rates, one of which is bad, iii. 1139. 

what distrainable, app. ii. iii. 1399. 

proof of distraining, ib. 1400. 

liability of principal for act of bailiff, ib. 

irregular, ib. 

excessive, ib. 

stat. 5 & 6 W. 4, c. 59, as to impounding, ib. 1401. 
tender of rent, ib. 1 402. 
defence in action of, ib. 

by executors, under 3 & 4 W. 4, c. 42, s. 37, ib. 
for rates, ib. 
rescue of, ib. 1403. 

when replevin lies for goods taken under a distress, iii. 960. 
by executors, ib. 
by a husband, ib. 
tenant pur autre vie , ib. 

may be justified in the name of another, when, ii. 475. 
authority to be proved, when, ib. 

DISTRESS-WARRANT, 

for several rates, ii. 393. 

seizure and sale of growing crops before they are ripe, ii. 392, 393* 
case not maintainable for, ib. 

DISTURBANCE, 

particulars of proof, ii. 394. 
proof by the plaintiff, ib. 


5 q 4 
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DISTU R BA N Cli — continued. 
plaintiff’s title, ii. 395. 
presumptive evidence of title, ib. 
proof of the disturbance, ii. 396. 
damages, ib. 

of right of common, proof of title, ii. 316. 

of common, proof of damage, ii. 31. 

of fishery, ib. 

of a pew, iii. 862. 

proof of, in quare invped.it , iii. 943. 

DITCH, 

proof of title to, iii. 1 126. 
property in, iii. 1127. 

DIVERSION, 

of highways, provisions as to, ii. 522. 
order for, when sufficient, ii. 523. 

DIVIDEND, 

proof of amount of, in bankruptcy, ii. 187. 

DIVINE, 

confidential communication to, ii. 322. 

DIVISIBILITY, 

of averments, i. 442. 
of plea of license, iii. 1131. 
of plea, in trespass, iii. 1124. 

DIVISIBLE, 

plea, divisibility of, iii. 1124. 

DIVISION 

of the subject, i. 1 . 

DIVORCE, 

sentence of, cannot be pronounced after death of parties, i. 288. 
sentence of, avoided by proof of collusion, i. 306. 
cannot be prosecuted after death of parties, ii. 198. 
by sentence of Ecclesiastical Court, effect of, on a charge of bigamy, 
iii. 896. 

for impotence, effect of, in proof, ii. 197. 

DOCKET. See Bankruptcy . 

DOCK TICKETS, 

possession of by trader, ii. 154. 

DOCK WARRANT, 

delivery of vests goods sold, when, iii. 1224. 

DOCUMENTARY EVIDENCE, 

its principal excellence, i. 549. 

DOCUMENTS, 

production of in bankruptcy, ii. 194. 

proof of, when in the possession of the adversary, app. i. 620. 
notice to produce, ib. 621. 

DOG, 

trespass for killing, ii. 505. 

justification, ib. 

nuisance by keeping, iii. 735. 
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DOING AN ACT, 

under a statute, applicable, when, ii. 181. 

DOMESDAY, 

book, i. 236. 

proof of ancient demesne by, ib. 

variance from description in Domesday, effect of, i. 404, ii. 697. 

DOOR 

may be broken when, in the execution of process, ii. 597. See War- 
rant — Constable . 

DORMANT PARTNER, 

may relieve himself when, by proof of dissolution, iii. 812. 
share of, in case of bankruptcy, ii. 157. 
liability of, iii. 809. 

effect of possession by as to reputed ownership, ii. 154. 
liability of. See Partner . 

DOUGLAS 

cause, observations on, i. 588. 

DRAWEE, 

proof in action by, against a drawer, ii. 239. 

DRAWER, 

evidence in action by, ii. 239. 

DRAWING OF BILL, 

proof of, ii. 222. 

DRAYMAN, 

entry by, on delivering out beer, i. 359. 

DRUNKARD, 

Lord Coke’s description of one, iii. 1279. 

DRUNKENNESS, 

evidence under plea of non est factum , ii. 396. 
rule of equity as to giving relief, ib. 
is no excuse on criminal charge, ii. 397. 
effect of as to criminal liability, app. ii. iii. 1403. 

DUCES TECUM. See Subpoena duces tecum , i. 87. 

DUCHY OFFICER, 

book of, admissibility of, app. i. 607. 

DUE DILIGENCE, 

to discover an indorser’s place of abode, ii. 236. 
a question of law, when, ii. 224. 

DUGDALE. See History . 

DUPLICATE ORIGINAL. See Copy . 

DUPLICATIO, 

of the Roman law, i. 5, 

DURATION 

of life, presumption as to, iii. 895. 

DURESS, 

what constitutes, ii. 397. 
by imprisonment, ib. 
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D U RESS — continued . 

money obtained by, ii. 398. 
plea of f ii. 380, 381. See Deed . 
proof of, ii. 344. 

evidence of, in case of deed, ii. 380, 381. 

bill obtained by, holder must prove value, ii. 220. 

bill obtained by, throws proof of value given on plaintiff, ii. 247. 

evidence under plea of non-assumpsit, ii. 102. 

admission or confession resulting from, ii. 36. 

money obtained by, recoverable, ii. 85. 

what amounts to, app. ii. iii. 1403. 

DURHAM, 

enrolment-book of leases in bishopric of, provable by copy, i. 228. 
books of auditor of bishop, admissibility of, i. 235. 

DUTCH AMBASSADOR, 

assertion of, to the king of Siam, i. 554. 

DUTY, 

and collateral undertaking, distinction between, ii. 69. 
when implied in the case of a shipowner, iii. 727. 

DWELLING-HOUSE, 

in case of burglary, 7 & 8 G. 4, c. 29, s. 13, ii. 279. 
what, ii. 278. 

DYER, 

lien of, ii. 648. 

DYING DECLARATION, 

admission of in evidence, an exception to the general rules of evi- 
dence, i. 26, 27. 

ground of admitting evidence of, i. 26, ii. 365. 

EARNEST, 

to bind a bargain, what sufficient within the statute of frauds, ii. 
490. 

EASEMENT, 

proof of, iii. 1127. 

cannot be created without a deed, ii. 473, iii. 748. 
contract for, within the statute of frauds, when, ii. 480. 
in land, deed when necessary to, ii. 473. 

See Nuisance , iii. 743. 

EAST INDIA COMPANY, 

books of, may be proved by a copy, i. 228. 
books of, proof of, ib. / 

ECCLESIASTICAL COURT, 
proof of sentence of, i. 302. 
books of, ib. 

judgment of, effect of, i. 272. 

effect of sentence of on trial for bigamy, ii. 707. 

sentence of in case of marriage, ii. 705. 

EJECTMENT, ii. 398. 
right of entry, ii. 399. 
right of entry within 20 years, ib. 

»tat. 21 J. 1, c. 16, ib. 

where the title has accrued within 20 years, ii. 399, 400. 
possession within 20 years, ii. 401. 
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EJECTMENT — continued . 

by lord of manor, ii. 400. 
joint tenant, ib. 
agent, ib. 

ouster by joint tenant, ib. 
of mines, ib. 

by tenant by the curtesy, ib. 
actual entry, ii. 401. 

proof of, when unnecessary, ib. 
when necessary, ib. 
ratification of entry by another, ib. 
in case of fine levied with proclamations, ib. 

claim to be on the land, ib. 
actual entry, when necessary, ib. 

fine levied without proclamation, ib. 
levied by tenant for years, ii. 402. 
by parties who had no possession, ib. 
by son of tenant, by sufferance, who holds over, ib. 
proof of disability, ib. 
stat. 21 J. 1, c. 1.6, ii. 405. 
proof that the right of entry is divested, ib. 
evidence in disseisin, ib. 
disseisin at election, ii. 403. 
descent cast tolls the entry, when, ib. 
proof of title in general, ib. 
presumptive evidence of, ib. 
from possession, ii. 405. 
acts of ownership, ib. 
in case of waste lands, ib. 
how rebutted, ib. 
outstanding term, effect of, ib. 
presumption of surrender, ib. 
proof by an administrator or executor, ii. 407. 
conusee of statute merchant, ii. 408. 
statute staple, ib. 
devisee of freehold, ii. 409. 
copyhold, ib. 
leasehold, ib. 
tenant by elcgit, ii 410. 
guardian, ib. 
heir-at-law, ii. 411. 
landlord, ib. 
demise, ib. 

determination of lease, ii. 414. 
notice to quit, ii. 415, 416, 417. 
time of entry, ii. 415, 416. 
in case of tenant at will, ii. 420. 
forfeiture, ib. 

for non-payment of rent, ii. 422, 423. 
stat. 4 G. 2, c. 28, ib. 
damages, ii. 424. 

stat. 1 G. 4, c. 87, s. 2, ib. 
evidence for tenant, ii. 425. 

tenant estopped from disputing landlord’s title, ii. 424, 425. 
tender, ii. 425. 

receipt of subsequent rent, ii. 425. 
waiver of forfeiture, ib. 
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E J ECTM E NT — continued . 

by mortgagee, ii. 427. 

by a rector, ib. 

tenant in common, ii. 430. 

proof of ouster, ib. 
by joint tenant, ib. 
variance, ib. 

proof of defendant's possession, ii. 432. 
competency, ib. 

mesne profits, action for, ii. 434. 

particulars of proof, ii. 434, 435. 
effect of judgment in ejectment, ii. 435. 
for tithes, iii. 1095. 

maintainable by rightful presentee against simoniacal presentee, iii. 965. 
variance in description of situation of premises, i. 470. 
lawful possession at time of action brought, is a defence without 
regard to the time of the demise, iii. 1191. 
notice to quit, ii. 414, 415, 416, 417, 418, 419, 420. 
not maintainable by vendor, who has let the vendee into possession on 
condition not to sell without previous demand of possession, iii. 1191. 
recovery in does not bar an action for use and occupation up to the 
time of the demise, iii. 1180. 

to recover premises no defence in action for use and occupation, ib. 
service of declaration where the right of action accrues in vacation, 
ii. 424. 

provisions of the stat. 3 & 4 W. 4, c. 27, ii. 399. 
judgmont in an estoppel, when, iii. 1128. 

is maintainable although trespass be barred by the statute of limitations, 
ii. 659. 

does not lie, when, app. ii. iii. 1404. 

variance from demise by omission of year, ib. 

estoppel, ib. 

by copartner, ib. 1 405. 

copyhold, ib. 

under an e legit, ib. 

fine, entry to avoid, ib. 

by heir, ib. 1406. 

effect of entry under stat. 3 & 4 W. 4, c. 27, ii. 402. 
by landlord, app. ii. iii. 1406. 

proof of tenancy, ib. 
notice to quit, ib. 1407. 
by whom given, ib. 
service of, ib. 
form of notice, ib. 1408. 
disclaimer, ib. 
tenant at will, ib. 1409. 
for forfeiture, ib. 1410. 
damages, ib. 1411. 
by mortgagee, ib. 
tenant in common, ib. 
competency, ib. 

ELECTION. See Bankrupt — Bribery . 

to proceed against one or more defendants, iii. 1105. 
to bring trespass on case, iii. 1108. 
to waive trespass and bring assumpsit , iii. 1103. 
of creditor to prove under the commission, ii. 189. 
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ELECTION — continued. 

by select number, iii. 947. 

parol evidence to raise a case of, when admissible, iii. 771 . 

to purchase, proof of, ii. 436. 

to be made by a prosecutor, when, app. i. 627. 

by assignees, effect of, ii. 177. 

of creditor by proving under commission, ii. 189. 

frivolous petition, app. ii. iii. 1412. 

expenses of, ib. 1413. 

by prosecutor, ib. 

to an office, ib. 

under a will, ib. 

ELEGIT, 

proof of title of tenant by, ii. 410. 

EMBEZZLEMENT, 

by a bankrupt, proof of on indictment for, ii. 190. 
by a servant or clerk, proof of, ii. 616. 

EMBLEMENTS, 

sale of, effect as to tithe, iii. 1083. 

EMPIRIC, 

not entitled to recover for pretended services, ii. 1310. 

ENDEAVOUR MADE, 

a good consideration, ii. 69. 

ENDOWMENT, 

proof of, iii. 1082. 

of abbey, proof of by cliartulary, i. 395-397. 
proof of, of vicarage, iii. 1081. 

ENFRANCHISEMENT, 

of copyhold, when presumable, ii. 337. 

may be presumed when against the Crown, iii. 916. 

ENGINE, 

includes what, ii. 600. 

ENGINEER, 

negligence of, liability of employer for, iii. 739. 

ENGRAVING, 

piracy of, iii. 941. 

ENJOYMENT, 

inference of legal right from, iii. 743. 

primd facie evidence of property, when, iii. 1152. 

ENLARGEMENT 

of time for making aopaward, proof of, ii. 116. 

ENLISTMENT, 

fraudulent, by an apprentice, proof of, ii. 308. 

ENROLMENT, 

of conveyance of bankrupt’s real estate, ii. 194. 
of memorial, presumable when,ii. 407. 
proof of instrument by, i. 368. 
of patent in action for infringing, iii. 938. 
presumable when, ii. 407. 
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ENTIRE, 

title may be put in issue, ii. 318. 

allegation, variance from, i. 457, 458, 459. 

sum, variance from, material when, i. 489. 

document, when part is used the whole is to be read, i. 414. 

secus where the additional entry is distinct, i. 415. 

contract for several articles, ii. 488. 

contract for goods, when entire, iii. 1200. 

contract for work and labour, payment for, recoverable when, under 
general counts, iii. 1297. 

ENTIRETY, 

of contract, ii. 71, iii. 1212. 

rule as to, in case of admission, ii. 34. 

of custom and prescription, ii. 364. 

ENTRIES. — Written. 

made in the usual course of business, when evidence, i. 345. 
by party having peculiar knowledge of the fact, and no interest to 
misrepresent it, ib. 

and declarations made against the interest of the party, admissible as 
evidence, ib. 

ENTRY See tit. Declaration . 

by third person, admissible when, i. 346. 
principle of admissibility, ib. 
by an attorney in his books, i. 348. 
private, by a deceased parent, i. 243. 
by a third person against his interest, i. 355. 
of receipt of interest on a bond, i. 356. 
by bailiffs, receivers, &c. i. 357. 

parish officer of sum received, i. 358. 
steward, ib. 
banker’s clerk, ib. 
agent in course of trade, i. 359. 
collector of rents, ib. 
proof of proper custody, i. 358. 
by sheriff’s bailiff, i. 360. 
in usual course of business, i. 361. 
by a deceased clerk to an attorney, ib. 
a scrivener, i. 362. 
midwife, ib. 

limitation of right of, ii. 651. 

in bibles, &c. admissible to prove a pedigree, iii. 842. 

proof of right of, ii. 399. 

to constitute actual seisin, proof of, iii. 898. 

what -amounts to an actual entry, ib. 

by an agent, proof of, iii. 899. 

peaceable, is justifiable when a wrongdoer iffn possession, ii. 459. 

by owner is legal, iii. 1118. 
not essential to the liability of an assignee, ii. 350. 
made by principal, admissible against his surety when, iii. 1063. 
entry in book not communicated, not binding, iii. 824. 
in a public office importing joint property, not evidence, when, iii. 807. 
by a party, app. i. 614. 
by a steward, ib. 
in course of business, ib. 615. 
by an agent, ib. 
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ENTRY — continued. 

as to what facts admissible, app. 1. 616. 
by a deceased occupier, ib. 617. 

effect of, under stat. 3 & 4 W. 4, c. 27, s. 10, ii. 402. 

EQUITABLE DEBT 

will not support commission of bankruptcy, ii. 146. 

EQUITABLE OBJECTIONS 

to a title will be noticed by a court of law, iii. 1191. 

EQUITABLE RIGHT, 

a release of, is a good consideration in law, ii. 56. 

EQUITABLE TITLE, 

to an estate sold not sufficient to enable the vendor to recover, iii. 
1 191. 

title to money sufficient in action for money hud and received, ii. 
82, 83. 

EQUITY, 

presumption of evidence to rebut, iii. 783. 

rules of, devolve on courts of law, when, ii. 436. 

parol evidence to rebut, iii. 763. 

observes the common law rules of evidence, iii. 764. 

EQUITY OF REDEMPTION, 

not assets, when, ii. 520. 

ERASURE, 

felonious, proof of, ii. 41. 

in deed, evidence to explain, ii. 377, 378. 

in deed, effect of, ii. 378. 

in a confession, cured by attestation, iii. 787. 

ERROR, app. ii. iii. 1413. 

in judgment, when available, i. 307. 
effect of, iii. 958. 

act done under a subsisting decree valid, although it be afterwards 
revoked, ii. 

in process unavailable to sheriff, when, iii. 1022. 
in record docs not defeat judgment unrevoked, ii. 436. 
erroneous judgment, sheriff may justify under, ii. 437. 
so party, ib. 

party cannot justify under an irregular judgment, ib. 
pendency of, does not exclude pleading the judgment by way of set-off, 
iii. 993. 

in record of judgment, effect of, ii. 436. 

of judgment in conviQting, cannot be objected in a collateral proceed- 
ing, the objection not appearing on the proceedings, ii. 587. 

ESCAPE, 

what will amount to, iii. 1020. 

evidence in action for, against the sheriff on mesne process, iii. 1014. 

in execution, iii. 1019. 

action by sheriff against party, iii. 1 032. 

act of bankruptcy, proof of, ii. 145. 

ESCHEAT. See Manor. 
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ESCROW, 

evidence of, ii. 378. 380. 
delivery essential to, i. 374. 

ESTATE, 

proof of settlement by, iii. 1003. 
settlement by, ib. 

ESTOPPEL, 

kinds of, ii. 437. 
act of livery, ib. 
effect of, ib. 
by deed, ib. 
by fraud, ib. 

of tenant from disputing his landlord’s title, ii. 424, iii. 973. 1 180. 
1280. 

of petitioning creditor from disputing the commission, ii. 22. 
of bankrupt after acquiescence, ib. 
of conusee of recognizance of bail, ib. 
of tenant, ib. 

of one who has given a false description, ib. 
of vendee of goods by giving note, &c. ib. 
of party by admission, &e. ii. 1 9. 
by admission under seal, i. 343, ii. 19. 
by recital in deed, ii. 20. 
deed-poll does not estop, i. 344. 

by representation of one that he is a partner with another, iii. 805. 
of party, i. 344. 
court when bound by, ib. 
in pais, effect of, ib. 

from taking advantage of misnomer, i. 490. 
of party from objection of misnomer, ii. 709. 
of tenant from denying his landlord’s title, ii. 424, 425. 
of mortgagor from impeaching his own title at the time of the mort- 
gage, ib. 

of bankrupt obtaining his discharge, &c. ii. 22. 
by payment made ux^der a mistake of the law, ii. 88. 
by giving bill, &c. for amount of goods, ii. 74. 
of attorney by delivery of a former bill, ii. 111. 
from contesting title in ejectment, ii. 402. 

goods of wife as esgputrix but treated as goods of husband, may be 
taken in execution for his debt, iii. 1 029. 
party who has induqpd sheriff to arrest him by falso representation 
cannot maintain trespass, ib. 

bailee not estopped from denying title of bailor where the property is 
claimed by another, iii. 1227. 

bailee not estopped from denying the title of tho bailor, iii. 1106. 
of party by giving bill of exchange, ii. 242, 243. 
by giving release, iii. 967. 
whether a receipt operates as an estoppel, ib. 
of tenant from disputing his landlord’s title, iii. 1180. 
trustees who have wrongfully let a toll-house, are not estopped from 
recovering in ejectment, iii. 1172. 
verdict operates as, when, i. 264. 
of lessee, &c. lipp. ii. iii. 1404. 
of tenant of chambers in Lincoln’s Inn, ib. 1414. 
not created by an erroneous act, ib. 
by recitals, ib. 
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ESTOPPEL— continued. 

from denying payment, iii. 823. 

an agent haying received money for his principal, estopped from say- 
ing he received it for another, ii. 47. 
by giving bill, payment, &c. ii. 87, 88. 
of agent, ii. 95. 

by judgment in ejectment, iii. 1128. 
of a tenant, exists when, ii. 424. 
of bail, ii. 120. 
by fraud, ii. 438. 

ESTOVER, 

common of, ii. 314. 

EVICTION. See Appointment . 
effect of, iii. 1183. 
proof of, ii. 351. 

of tenant from part of premises demised, effect of, iii. 1183. 

EVIDENCE, 

what, i. 9. 

advantages of a rational system of, i. 9, 10. 
its general relation to the law, i. 2. 
division of the subject, i. 11, 12. 

general principles on which the law of evidence is founded, i. 12, 13. 
these are, 

1. natural reason. 

2. artificial policy, 

which exclude by artificial tests or create, ib. 
or give an artificial effect to evidence, ib. 
of natural reason and experience, ib. 

ordinary means of inquiry concerning a past transaction, are, 

1. direct. 

2. indirect. 

reason for excluding direct evidence by artificial tests, i. 10, 17. 
direct evidence of two kinds, i. 15, 16. 

1. immediate, ib. 

2. mediate, ib. 

principles which govern the reception of immediate testimony, i. 1C. 
administration of an oath, ib. 
effect is, 

to exclude those who cannot be bound by an oath, ib. 
by reason of turpitude, ib. 
interest, i. 16, 17. 

nature of the interest, i. 19, 20. 
exceptions, i. 19. 

belief in the obligation* essential, i. 21. 
form of the oath, i. 21, 22. 
must be a judicial oath, i. 22. 
exceptions, i. 22, 23. 

declaration by a party in extremis , ib. 
affirmation by Quaker, ib. 
test of cross-examination, i. 24. 
excludes hearsay evidence, i. 25. 
exception in case of dying declaration, i. 26. 
mediate testimony, i. 27. 
original, ib. 
reputation, ib. 

5 R 
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EVIDENCE — continued. 

when admissible, i. 31. 

reception of, by what conditions guarded, ib. 

1. must be of a public nature, ib. 

2. must be general, i. 33. 

3. supported by acts of enjoyment, ib. 
admissions by party or privy, i. 34. 
declarations accompanying acts, i. 35. 

mediate secondary evidence, ib. 
inferiority of, in degree, i. 35, 36. 
in general, is inadmissible, i. 36. 
grounds of exclusion, i. 37, 38, 39. 
under what sanctions admissible, i. 42. 
traditionary evidence, ib. 

under what sanctions admissible, ib. 

1. must be of a public nature, ib. 

2. must be as to general, not particular facts, ib. 

3. derived from persons likely to know the fact, i. 43. 

4. free from suspicion, ib. 

5. supported by collateral evidence of user, &e. ib. 
mediate secondary evidence, in what, other cases admissible, i. 45. 

special grounds of admission, i. 45, 46. 
necessity, i. 45. 

peculiar means of knowledge, ib. 
improbability of misrepresentation, i. 45, 46. 
indirect evidence, i. 47, 48. 

necessity for resorting to, i. 47. 49. 
failure of direct evidence, i. 47. 
presumptions and inferences, by virtue of experience, i. 50. 
from conduct, ib. 
as to motives, i. 51, 62. 
from course of dealings, i. 53, 54. 
as to continuance, ib. 
circumstantial evidence in general, i. 55. 
principles of admissibility, ib. 
extent of the principle, i. 56, 57. 
res inter alios , rule as to, i. 57, 58. 
grounds of the rule, i. 58. 
to what it extends, ib. 
declarations by strangers, ib. 
does not exclude, 

Evidence of the acts and admissions of parties, i. 61. 
of laws and customs, ib. 
facts which have a legal operation, &c. i. 01. 
effect of the rule as to declarations, &c. by deceased persons, 
01, 62. 

in matters of reputation, i. 62. 
declarations and accompanying acts, ib. 
recitals, i. 04. 
collateral facts, i. 65. 
general admissibility of, ib. 
evidence of possession, &c. i. 67. 
explained by ancient instruments, ib. 
ancient instruments, under what conditions admissible, ib. 
must be ancient, ib. 
found in the proper repository, ib. 
free from suspicion, ib. 
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E VI D ENC E — co n tinned* 

supported by acts of enjoyment, i. 67. 
declarations admissible for the purpose of explanation, when, i. 68. 
evidence in aid of the jury on questions of skill, &c. i. 69. 
exclusion on principles of artificial policy, i. 69, 70. 
of secondary evidence, ib. 
in the case of husband and wife, i. 70. 
confidential communication, ib. 
witness not bound to criminate himself, i. 71. 
on grounds of state policy, ib. 
artificial and conventional evidence, i. 72. 
artificial evidence, where necessary, ib. 
in what instances created, ib. 
rolls of Parliament, i. 73. 
records, ib. 
other instances, ib. 

artificial weight, when annexed to evidence, i. 73. 
verdict, ib. 

conventional evidence, i. 74. 
how far interfered with by the law, ib. 
in prescribing the manner and form, ib. 
in annexing artificial effect, ib. 
estoppels, ib. 
presumptions, i. 75. 
of law : 

conclusive, 176. 
inconclusive, ib. 
of law and fact, ib. 
must be relevant, i. 430. 

must correspond with the allegations, ib., tit. Variance . 
the substance of the issue must be proved, i. 430. 
matters admitted by the pleadings, i. 499. 
the best evidence must be adduced, i. 500. 
quantity and measure of evidence, i. 507. 

in what cases the law interferes as to the quantity of evidence, ib. 
essential that the plaintiff should adduce some primd facie evi- 
dence in support of every material allegation, ib. 
direct, i. 545. > 

on what its force depends, ib. 
integrity of witnesses, ib. 
to be estimated by the jury, ib. 
exceptionable witnesses are yet competent, i. 540. 
but require confirmation, ib. 
accomplice, ib. 

degrees of proof, and mere preponderance of, i. 543. 
full proof, what amounts to, ib. 
when requisite, ib. 

mere preponderance, when sufficient, ib. 
when insufficient in civil cases, ib. 
primd facie and conclusive evidence, i. 544. 
comparative nature of evidence, ib. 
primd facie 9 when it becomes conclusive, ib. 
evidence to be weighed by a jury, i. 545. 
circumstantial evidence. See tit. Circumstantial Evidence , 
conflicting evidence, i. 578. 
process of inquiry as to, ib. 
whether the evidence be reconcilable, ib. 

5 it 2 
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EVIDENCE — continued . 

effect of partial incongruities, i. 578. 
probability of mistake or error, ib. 
positive and negative evidence, i. 579. 
conflict of testimony, i. 580. 
process of comparison, ib. 

circumstances by which witnesses are likely to be influenced, i. 581 
contradiction from former declarations, ib. 
internal marks of insincerity, i. 582. 
comparison of testimony with circumstances, ib. 

with written documents, i. 583. 
witness who gives false testimony to be rejected altogether, ib. 
exception where he gives evidence in favour of the adverse party, ib 
effect of his perjury on other evidence, ib. 
comparison of direct and circumstantial evidence, ib. 
characteristic excellence of direct evidence, ib. 
of circumstantial, i. 585. 

circumstantial when superior to direct evidence, ib. 
hearsay evidence. See Hearsay . 
parol evidence. See Parol Evidence. 
best evidence. See Best Evidence. 
secondary evidence. See Secondary Evidence. 

EXAMINATION, 

of a witness in chief, i. 170. 

as to what examinable, i. 173. 

actual knowledge, when necessary, ib. 

as to belief, when, i. 173, 174. 

judgment on questions of skill, i. 174. 

of prisoner taken on oath, inadmissible, ii. 38. 

under Act of Parliament, admissibility of, ii. 384. 

of woman pregnant with bastard, when admissible, ii. 201. 

of prisoner, presumed to have been taken in writing, i. 422. 

of soldier under the stat. 55 G. 3, c. 108, s. 70, iii. 1007. 

of bankrupt, in action for commitment of, must^be read, ii. 180. 

so of any other person committed under the statute, ii. 181. 

of prisoner not to be taken before the grand jury, ii. 30. 

of witness under the stat. 1 W. 4, c. 22, app. i. 611. 

on interrogatories, ib. 

of prisoner not an answer to the depositions, app. ii. iii. 1414. 
EXAMINATIONS, 

in case of felony, ii. 438. See Admissions. 

when admissible, ib. 
of pauper, ib. 

pregnant women, ib. 
under Mutiny Act, ib. 
to be taken in writing, when, ii. 522. 

EXCAVATION 

of land, a nuisance, when, 3747. 

EXCEPTIO, 

of the Roman law, i. 5. 

EXCEPTION, 

incumbent on party to bring himself within one, when, i. 422, 
of liberty of hawking, how it operates, ii. 505. 

EXCEPTIONS, Rule of. See Bill of Exceptions . 
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EXCESS, 

of proof which does not alter the legal effect, immaterial, i. 456. 
of proof, effect of, ib. 

of proof not admissible to extend the damages, i. 461. 
of jurisdiction, magistrates liable for, ii. 427. 
must be replied, when, iii. 1134. 
replication of, iii. 1143. 
of authority, action for, iii. 1140. 
replication of, unnecessary when, iii. 1133. 
replication of, what admitted by, iii. 1143. 
issue taken on, ib. See Trespass . 

EXCESSIVE DISTRESS, 
action for, ii. 300. 

EXCHANGE, 

of acceptances, effect of, ii. 108. 230. 

of acceptances a negotiation, ii. 256. 

new stamp necessary in case of alteration after, ib. 

of securities, a good consideration for an acceptance, ii. 242. 

damage from course of, ii. 240. 

EXdSE 

commissioners of, excess of authority by, ii. 588. 

EXCISE OFFICER, 

non-liability of, ii. 97. 

EXCUSE 

for not giving notice of dishonour, ii. 229. 

EXCOMMUNICATION, 

sentence of, effect of in evidence, i. 280. 

EXECUTION, 

available to creditor against assignees, when, ii. 170. 

against one of several partners, effect of purchase under, iii. 803. 

levied on property does not alter the property before sale, iii. 1149. 

of deed, proof of, ii. 377. 

of power, proof of, iii. 90 1 . 

does not divest property till sale, iii. 1035. 

creditor who takes goods of bankrupt, when liable to assignees, 
ii. 167, 168. 

against goods of bankrupt, when protected, ib. 

• taking of subsequent indorsee is no discharge of prior one, ii. 249. 

EXECUTORS AND ADMINISTRATORS, 
proof in actions by, ii. 439. 
profertof probate, &c. ib. 

character admitted by plea of general issue, ib. 
proof of title, when necessary, ib. 
proof of title, ii. 439. 
of executor, ib. 

where probate has been lost, ii. 441. 

how disproved, ii. 442. 

bona notabilia , ib. 

of administrator, ib. 

of the cause of action, ii. 443, 444. 

payments, when protected, ii. 443. 

by executor de son tort, ib. 
promise to administrator, ib. 
does not support promise to intestate, ib. 

5 it 3 
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EXECUTORS AND ADMINISTRATORS — continued. 
actions against executors, ii. 445. 
proof on plea of ne unques executor, ib. 
executor de son fort, ii. 44G. 
defence by, ib. 

proof on plea of plene administravit , ii. 447. 
proof of assets, ib. 
inventory, ii. 448. 
separate debts, ib. 
due administration, ii. 449. 
payment of debts, ib. 
before action, ib. 
payment of bond debts, ib. 
competency of creditors, ib. 
where action is on a speciality, ib. 
judgment not docketed, ib. 
retainer, ii. 451. 
by executor de son tort , ib. 
proof of amount of debt, ib. 
outstanding bonds, plea of, ii. 452, 453. 
judgment recovered, ib. 

dobt on judgment suggesting a devastavit , ii. 453. 
plea, non devastavit, ib. 

non detinet , ii. 454. 
promise by, when binding, ib. 
liability for funeral expenses, ib. 
action does not lie against for legacy, ib. 
assent to legacy, ii. 454. 

EXECUTOR, 

proof of assent by to a legacy, ii. 409. 
possession of goods as, ii. 159. 

entitled to an attachment for non-performance of an award, ii. 118. 

bona notabilia , what, app. ii. iii. 1415. 

of executor becomes the executor of the first testator ib. 

to recover legacy, ib. 1416. 

against executor de son tort , ib. 1417. 

assets, ib. 

payments by, ib. 1418. 

costs under stat. 3 & 4 W. 4, c. 42, s. 31, ib. 

competency, ib. 1419. 

liability of on implied contract, ii. 70. 

liability to costs, ii. 444. 

liability of to rent, ii. 450. 

bound by testator’s agreement, when, ii. 453. 

EXECUTORS, 

admission by one of several, ii. 447. 
joinder in action by, ii. 441. 

EXECUTOR DE SON TORT, 

may prove payment of debts of deceased in diminution of damages, 
iii. 1168. 

EXECUTORY, 

consideration, allegation of not proved by evidence of execution, 
i. 464. 
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EXECUTORY — continued. 

difference between illegal contracts, executory and executed, , ii. 
94, 95. 

money paid over on executed illegal consideration not recoverable, 
ii. 90. 

whilst agreement is executory, though illegal, money recoverable, ii. 94. 

EXEMPLIFICATIONS, 
different kinds of, i. 224. 
under the great seal, ib. 
of what courts, ib. 
tho whole must be exemplified, ib. 

exemplification under the great seal is a record, i. 224, 225. 
under the seal of a particular court, ib. 
why received in evidence, ib. 
of what records, i. 225. 

of proceedings in ecclesiastical courts, ib. 
pope's bull, ib. 
letters of administration, ib. 
under seal of university not admissible, ib. 
of foreign judgments requires collateral proof of seal, ib. 
proof by, i. 224. 

of record, admissible on proof of the destruction of the original, 
i. 229. 

EX GRAVI QUERELA, 

remedy by writ of, ii. 404. 

EX PARTE, 

examination, whether admissible, ii. 200. 

statement of proceeding before a magistrate, when libellous, ii. 639. 

EXPENSES, 

of prosecutions for felony, &c. i. 84, 85. 

EXPERIENCE, 

ordinary presumption in favour, i. 560. 

conformity with, its effect in strengthening the force of evidence, i. 554. 

EXPLANATION. See Parol Evidence . 

declarations admissible for purpose of, when, i. 68. 

EXPULSION. See Eviction — Trespass. 

EXTENT. See Sheriff— Elegit. 

when evidence by the heir, ii. 520. 
variance from effect of, i. 440. 

ancient, of crown lands, admissibility of, i. 237, 238. 

EXTENUATION, 

evidence in on charge of homicide, ii. 721. 
provocation, ii. 721, 722. 

EXTINCTION, 

of right by unity of possession, ii. 310. 
of right of common, ib. 

EXTINGUISHMENT, 

by unity of possession, ii. 318. 

of right of way, iii. 910, app. ii. iii. 1410. 

EXTORTION, 

action for, iii. 1031. 


5 r 4 
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EXTORTION — continued. 

sheriff liable for extortion of bailiff, iii. 1031* 
action for against sheriff, ib*. v 

EXTRA COSTS, 

recoverable, when, ii. 690. 

EXTRA WORK. See Work and Labour. 

EXTRINSIC EVIDENCE, 

to explain the intention of a testator admissible, when, iii. 774- 
FACT AND LAW. See Law and Fact * 

FACTS, 

jury must find facts, not evidence of facts, i. 511* 
recitals of, when admissible, i. 64. 
real, what, i. 65. 

context of must be consistent with truth, i. 65, 66. 
spurious, how detected, ib. 

allegation according to the fact is sufficient, although it be not accord- 
ing to the legal effect, i. 461. 

FACTOR, 

set-off by, iii. 995. 

property received by, in case of bankruptcy, ii. 176. 
stat. 6 Geo. 4, c. 94, provisions of as to, iii. 1149. 
debt of may be set off, when, iii. 995. 

taking notes in payment do not pass to assignees, when, ii. 161. 
proof of his being intrusted under 6 Geo. 4, c. 94. app. ii. iii. 1419. 
lien of, ii. 648. 

FACULTY, 

right to enjoy a pew under, iii. 862, 863. 
right to a pew by, iii. 863. 

FAILURE, 

partial, of consideration for bill of exchange, ii. 243. 

FALSE DEBT, 

allowing of by bankrupt avoids his certificate, ii. 187. 
evidence of proving one under commission, ii. 187. 

FALSE ANSWER, 

indictment for giving, under 2 W. 4, c. 45, app. ii. iii. 1421. 

FALSE ASSERTION, 

not a conversion, when, iii. 1157. 

FALSE DESCRIPTION 

of subject of sale avoids the sale, when, iii. 1213, 1214. 

FALSE IMPRISONMENT, 

what amounts to, iii. 1112. 

FALSE MARKING, ' 

what amounts to a forgery, ii. 461. 

FALSE PRETENCES, ii. 455. 
proof of the false pretence, ib. 

the obtaining, ii. 456. 
ownership, ib. 

by means of false pretence, ib. 
bills obtained by, ii. 175. 
goods obtained by fraud, ib. 
what amount to, app. ii. iii. 1420. 
action for, ii. 371. 

must be in writing to support action, when ii. 372. 
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FALSE REPRESENTATION. See Deceit 

action for, ii. 371. 373. 

must be in writing to support action, when, ii. 372. 
stat. 0 Geo. 4, c. 14, s. 6, provisions of, ii. 373. 
a fraud in law, ii. 371. 

FALSE RETURN. See Sheriff. 

evidence inaction for, iii. 1016, 1017, 1018. 

proof in defence, iii. 1018. 

waiver of right of priority, iii. 1019. 

FALSITY, 

of pretence, sufficient to prove part to be false, ii. 456. 
proof of, in action for libel, ii. 634. 

FARM MODUS, 

effect of terrier to, what, i. 241, iii. 1089. 
evidence to establish, iii. 1088. 

FARMS, 

what may be included in the term, iii. 1275. 

FEES, 

table of to be proved in an action against sheriff for extortion, when, 
iii. 1032. 

due on surrender and admission to copyhold, ii. 696. 
what claimable by sheriff, iii. 1031. 

FELO DE SE, 

effect of finding of, i. 307. 
how traversable, ib. 

FELON, 

wife of, subject to the bankrupt law, ii. 127. 

FELONIOUS INTENTION, 

general felonious intention, when sufficient, ii. 477. 

FELONY, 

compounding of, ii. 248. 
certificate of conviction of, ii. 301. 
conviction of, effect of, i. 295. 

general rule as to a statute creating a new felony, ii. 7. 
felony by husband, effect of as to the civil liability of the wife, ii, 537> 
FEME COVERTE. See Husband and Wife. 

escape by, on execution against baron and feme, iii. 1021. 

action for goods supplied to, ii. 71. 

submission to a reference not binding, ii. 117. 

how subpoenaed, i. 79. 

expenses to be tendered, ib. 

sureties for attendance of in criminal case, i. 83. 

living apart from husband, goods supplied to, ii. 71. 

liability on promise to pay bond executed during coverture, ii. 70. 

FEME SOLE, 

interest of in bill of exchange passes to the husband on marriage, ii. 217. 
indorsement of bill by, ib. 

FEME SOLE TRADER, 

liability of by the custom of London to be sued, ii. 536. 
joinder of husband for conformity, ib. 

FENCE, 

evidence of title to, iii. 1126. 

FEOFFMENT, 

variance from allegation of, i. 453. 
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FEOFFMENT — continued . 

deed of, without living evidence of a release, iii. 908. 
deed of, evidence to prove livery, ii. 38*2. 
evidence on issue oifeoffavit vcl non , ii. 457. 
deed of, evidence of livery, ib. 
proof of when the land is in lease, ib. 
livery when presumed, app. ii. iii. 1421. 

FERRY, 

action for disturbance of, iii. 1*252. 

nature of the liberty, ib. 

proof in action for disturbance of, ib. 

FIAT 

in bankruptcy to be entered of record, ii. 122. 

FICTITIOUS 

acceptance of bill, indorsee entitled to retain, ii. 230, 

FILIATION ORDER, 

defective when, app. ii. iii. 1361. 

FINE. See Recovery. 
how proved, ii. 457. 
does not operate till execution, ii. 458. 
when a bar, ib. 
when inoperative, ib. 
evidence of seisin, ib. 

proof of fine levied with proclamations, iii. 964. 
proof of seisin, when necessary, ib. 
provable by chirograph, i. 225. 

' deed to lead fhe uses of, when admissible, i. 413. 
or parcel of a manor the residue being in possession of tenant, severs 
it from the manor, ii. 696. 
recoverable on admission to copyhold, ii. 337. 
assessment of, ib. 
statute of limitations, by, iii. 911. 
title of lord to, ii. 337. 
in case of copyhold, ii. 696. 
evidence of, app. ii. iii. 1421. 

copyhold, indemnity for on corporation becoming tenant, ib. 1422. 
commutation of, under 4 Vic. c. 35, ib. 

FISHERY. See Watercourse . 
title to, iii. 1253. 

action for fishing in plaintiff’s several fishery, proof of actual damage 
not material, ii. 317. 
ownership of soil, evidence of, iii. 1253, 
right of, evidence of, ib. 
proof of title to, app. ii. iii. 1609. 

FIXTURE, 

when removable, iii. 1247, 1248. 

materials wrongfully affixed, the property of the owner of the freehold, 
iii. 866. 

cannot be recovered as goods sold and delivered, iii. 1207. 

not recoverable in trade, iii. 1167. 

in case of bankruptcy, ii, 155. 

what removable, iii. 1245. 

vis termini , iii. 1167. 

FLEET BOOKS. See Marriage . 

FLEET PRISON, 

books of inadmissible to prove a marriage, i. 244, 
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FOOTWAY, 

order for stopping one, ii. 592. 

should pursue tho form given by the statute, ib. 

FORCE, 

essential to action of trespass, iii. 110G. 

FORCE OF TESTIMONY, 
observations on, i. 545. 

FORCIBLE ENTRY, 

right to take peaceable, not forcible possession, ii. 459. 
forcible entry does not affect civil rights, ib. 
not justifiable in action, app. ii. iii. 1422. 

FORCIBLE MARRIAGE, 

admissibility of prosecutrix’s deposition on indictment for, i. 310. 

FOREIGN BILL, 

production of sets of, essential, ii. 203. 
presentment of, ii. 235. 
stamp on, ii. 254. 

FOREIGN CHAPEL, 

register of inadmissible to prove a marriage, i. 244. 

FOREIGN CONSUL, 

material acts by, under 6 Geo. 4, c. 87, s. 1^0, app. ii. iii. 1423. 

FOREIGN COUNTRY, 

marriage in, when valid, ii. 703, 704. 

FOREIGN COURT, 

effect of sentence of, i. 294. 

FOREIGN COURTS, 

their seal must be proved, ii. 459. 

if they have a seal it should be used to authenticate their judgment, ib. 

FOREIGN INSTRUMENT, 
stamp on, iii. 1047. 
proof of, i. 304. 

FOREIGN JUDGMENT, 
proof, of i. 304. 

not provable by copy signed by clerk of court, i. 225. 
effect of, i. 270. 

impeachable for fraud, app. ii. iii. 1423. 

FOREIGN LAW, 
proof of, ii. 459. 
when written, ib. 
unwritten, ib. 

violation of, when a bar to an action, ii. 301. 

evidence of^ admissible to show intention of parties, when, ii. 304. 

provable as matter q§ fact, ii. 450, 451. 

• conformity with law of England not presumed, ib. 
how proved, ib. 
as to marriage, ii. 704. 

court when bound by the rules of construction which would prevail in 
the country where the party is domiciled, app. ii. iii. 1423. 
FOREIGN MARRIAGE, ii. 704. 

FOREIGN POSSESSIONS, 

effect of introducing the English municipal law into, app. ii. iii. 1424. 
aliens in, not incapacitated from holding real estate, when, ib. 
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FOREIGN CREDITOR, 

barred by certificate, when, ii. 186. 

FOREIGNERS, 

custom to exdlude from exercise of trade, ii. 359. 

FORFEITURE, 

proof of title by, ii. 420, 421. 
in case of incontinence, ii. 335. 
custom as to, how proved, ib. 
by non-payment of rent, ejectment on, ii. 423. 
provisions of the stat. 4 Geo. 2, c. 28, ib. 
no sufficient distress, proof of, ib. 

by underletting, evidence of declaration by person in possession whe- 
ther admissible, ii. 34. 

of copyhold by cutting down trees, ii. 337, 338. 
evidence as to intention, ib. 

proof of, to enable vendor to retain a deposit, iii. 1220. 

proof of waiver of, ii. 425. 

prior to grant, not available to grantee, iii. 979. 

in respect of assignment by bankrupt, ii. 176. 

ejectment for evidence in, ii. 421. 

breach of covenant what amounts to, ii. 441. 

proof of by a reversioner, iii. 978, 979. 

FORGED BILL, 

money paid in respect of, ii. 90. 

FORGERY, 

particulars of proof on an indictment, ii. 460. 

county, ii. 461. 

false making in law, ib. 

in fact, ii 464. 

proof of descriptive averments, ii. 465. 
variance, ii. 466, 467. 
intent, ib. 

principals and accessories, ii. 467, 468. 
uttering with guilty knowledge, &c. ib. 
competency, ib. 

evidence of uttering forged notes, ii. 6. 
what amounts to, app. ii. iii. 1424. 
proof of joint, ib. 
intent, ib. 1425. 
forged request, ib. 1426. 

FORM 

of conviction prescribed by statute must be observed when, ii. 592. 

FORM OF ACTION, 

form ex contractu affirms the act of the ba^rupt, ii. 177. 
in case of seduction, iii. 988. 

FORMAL 

allegation, effect of variance from, i. 451. 

FORMER BANKRUPTCY, 

replication of, ii. 122. 

FORMER CONVICTION, 

evidence when, ii. 470. 

FORMER TRIAL, 

evidence of witness on, when admissible, i. 827, 
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FOUNDATION 

of a house, weakening the, action for, iii. 743. 747. 

FOX, 

justification in trespass for the following of a, ii. 505. 

FRACTION 

of a day, when noticed by the law, iii. 1079. 

FRANCHISE, 

proof of right to, iii. 744. 
proof of, iii. 946. 

FRAUD. See Deceit . 

presumption of, the ground of the rule for requiring the best evidence, 

i. 500. 

a question of law, when, i. 524. 
of fact, when, ib. 

admissible to impeach the validity of a written instrument, iii. 765. 
fraudulent taking of tenement not presumable, iii. 1005. 
the foundation of an action, when, ii. 371. 

property in goods obtained under false pretence of purchase does not 
pass, iii. 1225. 

vitiates a contract to exchange securities, ii. 267. 
action for money obtained by, ii. 83, 84: 
bill obtained by, proof by plaintiff, ii. 244. 

bills and goods obtained by, whether they pass under a commission of 
bankruptcy, ii. 175. 

in procuringan assignment by operation of law, ii. 346. 

presumption from, i. 564. 

in the case of destroying a will, ib. 

judgment impeached by reason of, i. 295. 

general effect of, to impeach all acts, ib. 

when not allowed to impeach a judgment, i. 296. 

evidence to impeach record, when, iii. 958. 

proof of, in defence of an action on a policy, iii. 885. 

suppressio veri , iii. 886. 

mggestio falsi , iii. 888. 

a defence to action on bill, when, ii. 248. 

continuance of vendor’s possession, evidence of, iii. 1031. 

in concealing the value of goods avoids contract with a carrier, ii. 293. 

in concealing other circumstances, ib. 

a defence to an action by party employed in profession of skill, when, 
iii. 1310. 

in description of thing sold, when a defence in an action for the price, 
iii. 1213. 

when a bar to an action for the price of goods, ib. 

to an agaon on a bill given for the price, ib. 
in sale of goods a defence to an action by vendor or vendee, ib. 
in sale by auction, ib. 

effect of as a defence to an action for breach of promise of marriage, 

ii. 708. 

effect of in aiftwer to a conviction, See. i. 282. 
evidence of, admissible to impeach a release, iii. 968. 
evidence when to impeach a receipt, iii. 954, 955. 
bill of exchange, ii. 248. 
money obtained by, ii. 83, 84. 
in case of policy, iii. 885. 
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FRAUD — continued 

when a defence by a vendee, iii. 1213, 1214. 
effect of, in general, ii. 471. 
in civil suits, ib. 

ecclesiastical proceedings, ii. 472. 
estoppel of party from alleging, ib. 

in obtaining the judgment, evidence in an action against the sheriff 
for an escape, iii. 1019. 

as to name in case of marriage, effect of, ii. 700, 701. 

in an action for breach of promise of marriage, offect of, ii. 707. 

proof of, by carrier in defence, ii. 293. 

a question of law, when, ii. 494. 

defence of, in action by a vendor, iii. 1212. 

an unfair advantage taken by an agent, avoids a transaction by him, 
when, ii. 47. 

proof of, between a co-partner and a stranger, effect of, iii. 810. 
by agent vitiates a contract as to the principal, ii. 44, 45. 
recovery of money paid in ignorance of, ii. 87. 

concurrent jurisdiction of courts of law and equity in case of, ii. 9G8. 

liability where bill has-been obtained by, ii. 220. 

money detained by, ii. 83. 

estoppel by, ii. 438. 

in law, what amounts to, ii. 371. 

by one executor does not affect the rest, ii. 455. 

of partner in taking an undue advantage, effect of, iii. 815. 

avoids a guarantee, when, ii. 511. 

evidence of, app. ii. iii. 1420. 

composition with creditors, ib. 1427. 

laches, amounting to, ib. 1428. 

acquiescence in, effect of, ib. 

of one partner, effect of, ii. 152. 

FRAUDS, 

statute of, 29 C. 2, c. 3, ii. 472. 
sect. 1. creation of estates, ii. 473. 

2. exception as to leases, ib. 

3. assignments and surrenders, ii. 474. 
surrender by operation of law, ib. 

4. executory promises and agreements, ii. 475. 
money paid on executed consideration, ii. 470. 
debt of another, ii. 470, 477. 

new consideration, ii. 478. 
promise to marry, ii. 479. 
sale of lands, ib. 
within a year, ii. 482. 
agreement, what it comprehends, ib. 
consideration, ib. 
memorandum or note, ii. 483. 
signature of party, ii. 485. 

to be charged, ib. 
of lawful agent, ib. 
sec. 17. contract for sale of goods, ib. 

value of, &c. ii. 488. 
sale by auction, ii. 487. 490. 
materials, to be worked up, ii. 488. 
a chariot to be made, ii. 487. 
provisions of the stat. 9 G. 4, c. 14, s. 7, ib. 
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FRAUDS — continued . 

contract to procure goods and carry them, not within the statute, ii. 
487. 

acceptance of goods, ii. 488. 

where several articles are purchased at separate prices, ib. 
acceptance when the goods are ponderous, ii. 488. 
constructive delivery, ib. 
acceptance, question offer the jury, when, ib. 
delivery to an agent sufficient, when, ib. 
in a carrier, ib. 

former decisions on the subject, ib. 
later doctrine, ii. 489. 

no acceptance whilst lien remains to seller, ib. 
acceptance, question of liow taken, ib. 
earnest, giving of, ii. 490. 
note or memorandum, ib. 
may be collected from different documents, ib. 
construction of the word bargain, ii. 491. 
signature by the parties, ii. 492. 
what sufficient, ib. 
by an agent, ib. 
sale by auction, ib. 

FRAUDS, STATUTE OF, 

defence under, when to be pleaded, ii. 472. 

surrender by operation of law, app. ii. iii. A 428. 

original consideration, ib. 

within one year, &c. ib. 1429. 

interest in land, ib. 

sec. 17, 'goods, wares, &c. ib. 

acceptance, ib. 

alteration, waiver, &c. ib. 1430. 

FRAUDULENT ASSIGNMENT, 
proof of, by sheriff, iii. 1030. 

FRAUDULENT COMPOSITION, 

with creditors, fraud as to, app. ii. iii. 1427. 

FRAUDULENT CONVEYANCE, 
an act of bankruptcy, when, ii. 138. 
general rule of law as to*prefercnce, ii. 494. 
to what extent preference is permitted, ib. 
when prohibited, ib. 
a question of law, when, ib. 
provision of the stat. 13 Eliz. c. 5, ib. 
question usually one of fact, ib. 
continuance of possession ovidence of fraud, ii. 495. 
not conclusive, whan, ib. 
decisions on the subject, ii. 495, 496, 497. 
possession not evidence of fraud, when, ii. 497. 
proof that party convoying was indebted at time of the conveyance, 
ii. 498. 

assignment pending suit for the benefit of creditors, ib. 
intention a question of fact, ii. 497. 
proof of fraud, app. ii. iii. 1430. 

FRAUDULENT GRANT, 

when it amounts to an act of bankruptcy, ii. 138. 
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FRAUDULENT OMISSION, 

parol evidence as to, iii. 765. 

FRAUDULENT REMOVAL 

of goods to avoid distress, ii. 393, 394. 

FRAUDULENT REPRESENTATION, 

party guilty of, cannot maintain an action for consequence of, iii. 
1029. 

FRAUDULENT SALE 

after a secret act of bankruptcy, not protected, ii. 171. 

FREE FROM AVERAGE, 

construction of the clause in a policy of insurance, iii. 878. 

FREE WARREN, ii. 504. See Game , 
evidence of title to, ii. 505. 

FREEHOLD, 

personal chattel, when annexed to, iii. 1248. 
easement, oannot be created without deed, ii. 473. 
materials wrongfully affixed to, the property of the owner of the free- 
hold, iii. 866. 

seat in church illegally set up, materials of belong to the incumbent, ib. 

FREEHOLDERS’ OATH, 

assignment of peijury on, iii. 857. 

FREIGHT, 

consignee, liability of, 4b pay, iii. 1300. 
risk on, attaches when, iii. 874. 

FRIENDLY SOCIETY, 

provisions of stat. 33 G. 3, c. 54, s. 13, ii. 498. 

10 G. 4, c. 66, s. 8, ib. 

proof on indictment for disobedience of order of justices, ii. 498. 
suits by stewards, &c. ib. 

authority of, to make resolutions, app. ii. iii. 1431. 

FUGAM FECIT, 

not traversable, i. 308. 

FUNDS, PUBLIC, 

dealing in, what avoids a certificate, ii. 187. 

FUNERAL, 

expenses of, liability of executor to, though ordered by another, ii. 454. 

FURNITURE, 

vested in trustees, property of in case of bankruptcy, ii. 160. 
FUTURE ESTATE, 
of bankrupt, ii. 187. 

GAME, 

proof of want of qualification by parties’ oath before commissioners, 
ii. 24. 

appointment of gamekeeper, proof of, ii. 505. 
indictment under stat. 9 G. 4, c. 60, s. 6, ib. 
competency of witnesses, ii. 501. 507. 

evidence on information under stat. 1 & 2 W. 4, c. 1, s. 2, ii. 501. 
proof of keeping dog, &c. ii. 500. 
using a dog, &c. ib. 
fact done within the county, ii. 50 1 . 
of want of certificate, ib. 
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GAME — continued. 

defence as gamekeeper, ii. 501. 

title to the manor cannot be tried on proceeding to recover a penalty, ib. 
commencement of prosecution, ii. 502. 
proof to explain possession of game, ii. 503. 

evidence with a view to costs in an action of trespass, ii. 503, 504. 

as to damages, ii. 504. 

of right of free warren, ii. 505. 

justification killing dog, &c. in pursuit of game, ib. 

of entry to destroy a fox, ib. 

evidence of property in, ii. 504. 

in owner of land, when, ib. 

justification by gamekeeper, app. ii. iii. 1431. 

right of sporting, ib. 

indictment for poaching, &c. ib. 

buying or selling, ii. 503. 

illegal, when, ii. 507. 

landlord entitled to, when, ii. 504. 

GAMEKEEPER, 

proof of deputation to, ii. 501. 

GAMING, 

stat. of, ii. 507. 

indictment for keeping a gaming-house, ib. 
winning more than 10/., &c. ib. 
stat. 9 Ann. c. 1 4, s. 5, ib. 
gaming-houses, ib. 

stat. 18 G. 2, c. 34, s. 1. See Bill of Exchange — Wager . 
effect of stat. 9 Ann. c. 14, s. 2, on contracts for money won at play, 
ii. 508. 

avoids certificate, when, ii. 187. 
in public funds, ib. 
under bankrupt law, ii. 180. 
statutes against, app. ii. iii. 1432. 

GAMING DEBT, 

securities for, avoided by stat. 9 Ann. c. 14, s. 1, ii. 24G. 
effect of statute, ib. 

GAOLER, 

refusal to show prisoner in execution, iii. 1021. 
note of having prisoner in custody under stat. 8'& 9 W. 3, c. 7, ib. 
GARNISHEE, 

defence by, iii. 960. 

GAS SHARES, 

in case of bankruptcy, ii. 154. 

GAVELKIND, 

custom of, ii. 857. See Custom . 

• custom of noticed by law, ii. 518. 

GAZETTE, 

evidence of acts of State, i. 233. 
what it proves, i. 233, 234. 
proclamation of peace, ib. 

quarantine, ib. 
for reprisals, ib. 

not evidenoe of private matters, ib. 

of appointment to a commission in the army, ib. 

5 S 
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GAZETTE — continued. 

evidence to prove notice, when, i. 233. 

of dissolution of partnership, i. 234. See Partners . 
of bankruptcy, ib. 

inadmissible to prove order in council, when, app. i. 607. 

GENERAL EVIDENCE, 

when admissible as to state of accounts, i. 503. 

GENERAL ISSUE, 
in assumpsit , ii. 101. 
case, ii. 300. 
in trover, iii. 1105. 

evidence under in trespass, iii. 1117, 1118. 

not guilty, evidence under plea of in action on the case, ii. 300. 

right of common not admissible under, ii. 318. 

in trespass, right of common not evidence under, ii. 310. 

in trover, evidence under, iii. 1165. 

plea of in action on a policy, iii. 885. 

fraud, effect of in case of policy, ib. 

properly pleaded by assignees of bankrupt, when, ii. 169. 
proof in an action for a malicious prosecution, ii. 082. 
evidence under for obstructing a right of way, iii. 1 259. 
in case of slander and libel, evidence under plea of, ii. 638. 
not abolished by now rules, app. ii. iii. 1432. 

facts which might have been pleaded in trespass not evidence under, 
iii. 1122. 

GENERALITY 

of pleading allowed by the Jaw, i. 3. 

GENTOOS, 

how sworn, i. 21, 22. 

GIFT, 

oral, of chattel, iii. 1148. 

GIVING TIME. See Surety. 

to a principal, effect of, iii. 1064. 

GLANVILLE 

mentions the trial by jury, i. 7. 

GOODS. See Variance — Fixture. 

insured, proof of interest in, iii. 871. 
acquired after bankruptcy, property in, ii. 182. 

GOODS BARGAINED AND SOLD, iii. 1201. 

proof in action for, iii. 1203. 

GOODS AND CHATTELS, 

a bond not included under, app. ii. iii. 1431. 

GOODS DISTRAINED, 

in case of bankruptcy, ii. 158. 

GOODS SOLD AND DELIVERED, 

indeb. assump . for, when maintainable in case of special agreement, 
ii. 71. See Assumpsit. 
contract, iii. 1202. 
express, ib. 
implied, ib. 
by an agent, ib. 
waiver of tort, iii. 1203. 
special contract, ib. 

indebitatus lies where the credit has expired, iii. 1204. 
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GOODS SOLD AND DELIVERED-cow/iww^rf. 
proof of delivery, iii. 1200. 
to a carrier, ib. 

by entry of deceased agent, iii. 1207. 
fixtures, price of cannot be recovered when described as goods, ib. 
value, ib. 

evidence in reduction of value, when admissible, iii. 1209, 1210. 

general rule, iii. 1210. 

notice of disputing the value, ib. 

value in case of warranty, ib. 

notice in case of warranty, ib. 

part delivery of articles ordered jointly, ib. and see Vendor and Vendee . 
defence, illegality. See Vender and Vendee . 
variance. See tit. Variance. 

neglect on part of the vendor to insure the goods, an answer to the 
action, iii. 1216. 

illegality of contract a defence to the action, iii. 1216, 1217. 
plaintiff may recover on general count, when, iii. 1204. 
notwithstanding special contract, when the time of credit has ex- 
pired, ib. 

delivery of the goods, proof of, iii. 1205. 
action for, iii. 1202. 

GOODS SOLD, 

reputed ownership of, ii. 157. 

GOODS, WARES, AND MERCHANDIZES, 

what are, within the statute of frauds, ii. 486, 487. 
and the stat. 9 G. 4, c. 14, s. 7, ii. 487. 

GOSPEL. See Oath — Perjury . 

GOVERNMENT, acts of, how proved. See Gazette . 

GRACE, 

days of, when allowed, ii. 222. 

GRAND ASSIZE, 

introduction of trial by the, i. 11. 

GRAND JURY, 

communication to, not rovealable, ii. 324. 
evidence given before, revealable when, ib. 

GRANT, 

of a close imports a grant of the whole, iii. 1125. 
right of common may be severed by, when, ii. 318. 
title by, when presumed, iii. 904. 
of lights, presumption of, iii. 1295. 

not presumable against the public from 20 years’ use, iii. 1253. 

of land with common appurtenant, what it passes, ii. 314. 

presumption of, how rebutted, iii. 912. 

effect of non -user on indictment for a nuisance, iii. 1254. 

of easement, provisions of the stat. 2 & 3 W. 4, as to claim by, iii. 919. 

of mines, effect of, app. ii. iii. 1432. 

GRANTEE, 

cannot enter or maintain ejectment, when, iii. 979. 

GREAT SEAL, 

allegation and proof, ii. 190. 

GROUND OF DECISION, 

not to be collected by inference or argument, i. 293. 

5 s 2 
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GROWING CROPS 

may be considered as chattels, when, i. 482, 483* 

GUARANTEE, 

what amounts to, ii. 483. 
death a revocation of, ii. fill. 

GUARANTY, 

proof of contract, ii. 508. 

of notice of acceptance, ii. 511. 
of non-payment of bill, ib. 
of compliance with conditions, ib. 
nature of the contract, ii. 509, 510. 
when continuing, ib. 
discharged, when, ii. 511. 
defeated by fraud, when, ib. 

declaration of party guaranteed not evidence against party who 
guarantees, iii. 1063. 

for goods to be paid for by bill, when entitled to notice of dishonour, 
ii. 226. 

against contingent damages not within Statute of Bankruptcy as a 
mutual credit, iii. 994. 

damages in action for breach of, app. ii. iii. 1433. 
what amounts to, ib. 
when continuing, ib. 1434. 

GUARDIAN, 

in socage, proof of title, ii. 410. 
consent of, to the marriage of a minor, ii. 701. 
answer of, not evidence against an infant, i. 333. 
cannot release the agent in an action for a tort against the ward, iii. 
967. 

GUARDIAN OF POOR, 
action against, iii. 751. 

action against under stat. 55 G. 3, c. 139, iii. 752. 

GUERNSEY, 

register of baptism of, inadmissible, i. 244. 

HABEAS CORPUS ad testificandum , i. 81. 
provisions of stat. 44 G. 3, c. 102, ib. 
application for the writ, ib. 
must be accompanied by an affidavit, ib. 
evidence of. See Sheriff. 

to bring up the body of a prisoner to testify, when granted, i. 81. 

See tit. Sheriff \ ii. 513. 

HALF BLOOD, 

provisions as to, by 3 & 4 W. 4, c. 106, iii. 833. 

HANDWRITING, 

proof of handwTiting, ii. 513. 
by knowledge of general character, ib. 
grounds of belief, ii. 512. 

knowledge of superscription of letters at post-office, ii. 514. 
of writing after commencement of action, ii. 515. 
comparison of hands, ib. 
general rule, ib. 

former meaning of the terms, ib. 

Algernon Sydney’s case, ib. 

Seven Bishops’ case, ib. 
reason of the rule, ii. 516. 
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HANDWRITING — continued. 
not satisfactory, ii. 516. 
in what cases admissible, ib. 

evidence by post-office inspectors as to imitated characters, ii. 518. 
knowledge of by witness to prove, app. ii. iii. 1435. 

HAWKER AND PEDLAR, 

proof of licence. See Penal Action. 

HAYRICK, 

negligent forming of, iii. 734. 

HEADBOROUGH, 

protection of. See Justices . 

HEARSAY, 

in general is not evidence, i. 25. 27. 34. 36. 39, 40. 
mere hearsay, why inadmissible, i. 25. 
general rule as to its exclusion, ib. 

cases to which the objection does not apply, i. 27, 28. 42. 
when part of res gcstce , i. 34, 35. 
when admissible, ib. 

may be evidence for particular purposes, i. 64. 

the rule does not exclude admissions by a party, i. 34. 

evidence for introductory purposes, i. 64. 

objection to, does not exclude admissions by a party, i. 34. 59. 61. 

declarations made against the interest of the party, ib. 

in case of reputation, i. 27, 28. 

traditionary declarations, i. 30, 31. 181. 184. 

depositions by deceased witnesses in a former suit, i. 42. 

examination as to, i. 181. 

examination as to, as secondary evidence, ib. 

declarations by holders of bills. See Declaration — Bill of Exchange. 
HEDGE. See Fence . 

HEIR, 

proof of heirship, ii. 409. 411, 412. 518. 

course of descent noticed by the law, when, ii. 518. 

when to be proved, ib. 

foreign laws of Christian countries are adopted by the law of England, 

ii. 519. 

consequences not adopted, ib. 
instances, ib. 

child born of unmarried parents in Scotland who afterwards inter- 
marry, ib. 

covenant against infant heir, ib. 

proof of vesting of reversion in defendant, ib. 

proof on issue on riens per discent , ib. 

under the stat. 3 & 4 \V. & M. c. 5, s. 0, ii. 520. 

ejectment by. See Ejectment . 

proof of title to copyhold, ib. 

possession by, when presumed, iii. 898. * 

to what fixtures entitled, iii. 4248. 

entry by, does not bar the right, when, ii. 402. 

may recover on a demise laid on the day of the ancestor’s death, ii. 431 . 
in tail, bound by sale of trees by tenant in tail, iii. 1118. 
takes by descent and not devise, when, ii. 519. 
customary proof of title by, ii. 335. 

not estopped from questioning the deed of his ancestor, when, app. ii. 

iii. 1435. 
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HEIRESS, 

possession by not presumed to entitle her husband to claim by the 
curtesy, iii. 898. 

HERALDS’ BOOKS, 

of pedigrees inadmissible, i. 249. 
minute-books of visitations, ib. 
admissibility of, iii. 842. 

HERIOT, 

avowry for variance from, i. 449. 
proof of being due by custom, ii. 362, 363. 

HIGHWAY. See Way. 

indictment against a parish, ii. 521. 
particulars of proof, ib. 
variance in description, ib. 
proof of being a public highway, ib. 
stat. 13 G. 3, c. 78, s. 19, ib. 
effect of order of justice for diverting, &c, ii, 522. 
extent of highway and outlets, ii. 523. 
presumptive evidence of highway, ib. 
enjoyment by the public, ib. 
manner of enjoyment, ib. 
repairs, ii. 524. 
length of enjoyment, ii. 525. 
reputation, ii. 526. 
against an individual, &c. ib. 
prescriptive obligation, ii. 527. 
to repair a particular road, ib. 
to repair all roads, &c. ib. 
variance, ib. 

liability ratione tenures, b. 
obligation by reason of inclosurc, ii. 528. 
ground of, ib. 
when it ceases, ib. 
defence by a parish, ib. 

on plea of not guilty, ib. 
by an inferior district, ib. 
by an individual, ib. 

indictment for obstructing a highway, ii. 528, 529. 
acquittal on former indictment, ib. 
competency, ib. 

provisions of the Highway Act, as to, ii. 530. 
acquittal on indictment for non-repair of, effect of, i. 282. 
conviction, effect of, ib. 

verdict on indictment for non-repair of, evidence when, i. 223. 264. 
nuisance to, by allowing house to be ruinous, iii. 748. 
commissioners o£ cannot maintain ejectment for land adjoining the 
highway, ii. 59b. 

road made by private person to be* deemed a public highway, when, 
ii. 526. 

proof of, app. ii. iii. 1436. 
diversion of, ib. 
completion of, ib. 1437. 
ratione tenures, liability, ib. 
rate, ib. 

turnpike, jurisdiction of special sessions as to, ib. 
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H IGH W AY — continued. 

competency, app. ii. iii.. 1438. 
action for calls, ib. 

HIGHWAY ACT, 

provisions of, as to competency, ii. 530. 

HIRER OF CARRIAGE, 

whether liable for nuisance by driver of, iii. 737. 

HIRING AND SERVICE, 
proof of, iii. 998. 
presumptive evidence of, ib. 

fact of hiring to be inferred by the Court below, iii. 1000. 
of servants, custom as to, when evidence, ii. 362. 

HISTORIAN, 

statement by, not admissible, app. ii. iii. 1518. 

HISTORY, 

books of public, admissibility of, i. 250. 

HISTORIES, 

not admissible to prove particular facts, i. 250, 251. 
otherwise as to fact of public notoriety, ib. 

HOLDER, 

of negotiable security, admission by, ii. 33, 34. 

admission by, effect of, ii. 33. 

of bill obtained by fraud, proof by, ii. 220. 

HOLDERS OF BILLS, 

declarations by, ii. 260. 

HOLDING OVER, 

amounts to a trespass, when, iii. 1202. 

HOMICIDE, 

proof as to locality, ii. 341. 

See Murder . 

HONORARY ENGAGEMENT. See Interested Witness. 
HORSE, 

unsoundness of, iii. 1242. 
warranty of, action on, iii. 1240. 

HORSES, 

toll on, ii. 85. 

attending cattle returning from pasture, exemption as to, ib. 
HOUND, 

not within the stat. 5 Ann. c. 14, ii. 500. 

HOUSE. See Arson — Burglary — Dwelling-house. 

may be recovered under the description of land, ii. 430. 
nuisance to, iii. 741. 

-what is within the statute 57 Geo. 3, c. 19, ii. 533. 
occupier of, negligence by, iii. 734. 
ruinous adjoining highway, nuisance to, iii. 748. 

HOUSEHOLD FURNITURE, 
reputed ownership of, ii. 157. 
in case of bankruptcy, ii. 155. 
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HOUSEHOLDER, 

who is, app. ii. iii. 1438. 

HOUSE OF COMMONS, 

journals of, i. 235. 

HOUSE OF LORDS, 
journals of, i. 235. 
judgment of, how proved, ib. 
journals of, what they prove, ib. 

address to the king, and his answer, ib. 
existence of differences with a foreign power, ib. 
not admitted to prove the existence of a plot, ib. 
disallowance of peerage by, ib. 
journals o£ provable by a copy, ib. 

HUE AND CRY, 

description of, ii. 604. 
law as to, ib. 

HUMAN TESTIMONY, 

general character of, i. 562. 

HUME, 

his doctrine on the subject of miracles, i. 555. 

HUNDRED, 

action against under the stat. 7 & 8 G. 4, c. 31, ii. 530- 

particulars of proof, ii. 531. 

compliance with the requisites of the act, ib. 

statement before justices, ii. 532. 

submission to examination, ib. 

recognizances, ib. 

felonious demolition, &c. ib. 

proof of beginning to demolish, ii. 533. 

dwelling-house, ib. 

proof of ownership, ib. 

possession, jirirnd facie evidence of, ib. 

ownership as trustee, ib. 

commencement of action, ii. 534. 

competency, ib. 

proof of demolition in action against, app. ii. iii. 1438. 

HUSBAND AND WIFE, 

action by husband and wife, ii. 534. 
wife must be joined, when, ib. 
may be joined, when, ii. 535. * 

must not be joined, when, ib. 
evidence by, under general issue, ib. 
unnecessary to prove the marriage, ib. 
consequential damages, ib. 
by the husband alone, ii. 535, 536. 

in respect of what injuries maintainable, ib. 
evidence in aggravation, ii. 536. 
must prove the marriage, ib. 
for services of the wife, ib. 

no defence that wife has a former husband still living, ib. 
by the wife alone, ii. 536. 

coverture to be pleaded in abatement, ii. 537. 
but cause of action may be disproved by proof that the husband 
entitled, ib. 
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HUSBAND AND WIFE — continued. 

such evidence rebutted by proof of civil death of husband, &c. ii. 
537. 

action against husband and wife, ii. 538. 
presumptive proof of marriage, ib. 
in respect of wife’s previous contract, ib. 
against the husband alone, ii. 538, 539. 
act of wife, when binding, ib. 
for goods supplied to the wife, ii. 539. 
during cohabitation, ib. 
liability, presumptive only, ib. 
credit given to wife alone, ib. 

where the husband has turned the wife out of doors, ii. 540. 
separation by mutual consent, ii. 541. 
proof that the goods supplied were necessaries, ii. 543. 
separation by act of law, ii. 544. 
defence by the husband, ii. 544, 545. 
elopement, ii. 545. 
adultery, ii. 545. 547. 
notice to plaintiff not material, ii. 545. 
return of wife after elopement, ib. 
separate maintenance, ii. 540. 
adequacy of a question of fact, ib. 
proof of deed unnecessary, ib. 

execution of deed without proof of payment insufficient, ib. 
proof that the wife has adequate funds, ib. 
proof in negation of marriage no defence, ib. 
secus, in case of separation, ib. 

husband is not liable to maintain wife’s children by former husband 

ib. 

liable on promise implied from adoption, &c. ib. 
against the wife alone, ii. 547. 

coverture, when it must be pleaded in abatement, ib. 

where evidence under general issue, ib. 

evidence in answer to coverture, ib. 

that the husband has abjured the realm, ib. 

temporary absence insufficient, ib. 

indictment against husband and wife, ii. 548. 

when indictable jointly, ii. 548, 549. 

wife to be acquitted on indictment of felony, ii. 548. 

except in case of homicide, ib. 

treason and misdemeanor, ib. 

reason of the rule, ii. 548, 549. 

crime committed by wife in absence of husband, ii. 549. 
may be convicted as principal, the husband as accessory, ib. 
not guilty in receiving the husband after treason or felony com- 
mitted by him, ib. 
competency, 

cannot be witnesses for or against each other, ib. 
even by agreement, ii. 550. 
where one of them is a party, ib. 
in case of bigamy, ib. 
in case of conspiracy, ib. 
when interested in the result, ib. 
general rule, ib. 

in case of bankruptcy of husband, ib. 
action as to separate estate of wife, ib. 
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HUSBAND AND W I FE — continued. 
interest must be vested, ii. 551. 
where the husband must have answered, ib. 
where neither party is interested, ib. 
general rule, ib. 

neither can criminate the other, ib. 
position in the case of R. v. Cliviger, ib. 
rule as to examination in a collateral proceeding, ib. 
wife, de facto , not within this rule, ib. 
indictment for forcible abduction and marriage, ib. 

Qu. whether she be competent to give evidence for him, ib. 
declarations in nature of facts, ii. 553. 
declaration by the wife, as agent, &c. ib. 
witness, ex necessitate , when, ib. 554. 
on charge against the husband, ib. 
in case of bastardy, ib. 
trover, by, iii. 1103. See Trover. 
proof of title in ejectment, ii. 412. 

joint demise by, in ejectment by virtue of a power of attorney exe- 
cuted by both, is a variance, ii. 431. 
variance in allegation as to contract with, i. 480. 
demise by, in ejectment, ii. 412. 
action on account with wife when sole, ii. 100. 
proof of conversion in action against, iii. 1103. 
action by husband against trustees of wife, app. ii. iii. 1438. 
right of husband to the property of tho wife, ib. 
interest of wife by survivorship, ib. 1439. 
payment to the wife, effect of, ib. 
right of husband to restrain the person of the wife, ib. 
action against both, proof in, ib. 
against the husband, ib. 
coverture, proof of, ib. 1440. 

proof under plea of, ib. 
joint offences by, ib. 1440, 1441. 
separation of, ib. 1441. 

HUSBAND, 

liability of, for goods supplied to wife living apart, ii. 71. 
liability of, for funeral expenses of wife, ib. 
when barred by act of wife as agent, iii. 976. 

liability of, in detinue of goods delivered by himself and wife, ii. 387. 
testimony of, excluded on grounds of policy, when, i. 70. 
answer of, in equity, not evidence against the wife, i. 333. 
although she join, ib. 

judgment in ejectment against the wife, whether evidence against the 
husband, ii. 434, 435. 

his authority to wife to indorse a bill, when presumed, ii. 217. 
proof of authority to the wife, ii. 43. 

HYPOTHESIS, 

consistency of facts with, i. 573. 

IDEM SONANS, 

name is not a variance, ii. 708. 

several names may be used indifferently, when, ii. 709. 
of peer, wliat correct, ib. 
party when estopped, as to, ib. 
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IDENTITY, 

of cause of action, i. 262. 
test of, ib. 

of indorser, proof of, ii. 219. 
of payee of bill, proof of, ii. 210. 

of obligor, &c. where proof of handwriting is given, i. 379, 380. 

of payee of bill, ii. 210. 

blot upon bill of exchange, effect of, ii. 211. 

of bond, proof of, ii. 269. 

proof of, in action for malicious prosecution, ii. 677. 

IDIOT. See Lunatic — Will. 

IGNORANCE, 

of law, does not excuse, ii. 88. 239, iii. 728. 
of facts, when it saves forfeiture, ii. 96. 
waiver, ii. 239. 

no excuse for a breach of the law, ii. 575. 

ILLEGAL AGREEMENT, 

interest arising from does not incapacitate, i. 167. 

ILLEGALITY, 

of note, cotemporary letter from payee to, when evidence of, ii. 246. 
will not be presumed, ii. 294. 

cannot be objected where the law is devised for the protection of the 
party, ii. 94. 

is a bar where the act is immoral, ib. 
or contrary to public policy, ib. 
effect of, where the agreement remains executory, ib. 
when the agreement is grossly immoral, ib. 
where the money is in hands of a stakeholder, ii. 95. 
of an agent, ib. 

of transaction, when a bar to an action, ii. 93. 

not where plaintiff is not in pari delicto , ii. 94. 

when it excludes right of action, iii. 1033. 

where sheriff has permitted a prisoner to go at large, ib. 

of agreement, in case of bastardy, ii. 91. 

of bond must be pleaded, &c. ii. 270. 

of contract, bars the action, ii. 77. 

of consideration, 

procuring of pardon for ah attainted felon, ii. 94. 

no defence for an agent, ii. 95. 

for bill, effect of, ii. 246. 

indorsee when affected by, ib. 

illegal insurance, ii. 95, 96. 

money lent to obtain illegal liberation and ransom, ii. 247. 
sale of spirituous liquors, ib. 
fraudulent preference, ib. 

illegal binding of an apprentice for not inserting premium, ib. 
note given for amount of penalties, legal when, ib. 
compounding of misdemeanor, ib. 

to procure discharge of receiver committed by Court of Chancery, ii. 
247, 248. 

to secure composition for debt on consideration of suing out commis- 
sion, ib. 

of contract, a defence to an action on, iii. 1216, 1217. 
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ILLEGALITY — continued . 
illegal voyage, iii. 1217. 
bricks under statutable size, ib. 
libellous prints, ib. 

dress sold for purpose of prostitution, ib. 
drugs sold to be used in brewery, ib. 
illegal race, ib. 

books printed without the printer’s name, ib. 

newspapers published without affidavit lodged, ib. 

provisions supplied by innkeeper at an election after teste of writ, ib. 

sale of command of ship, ib. 

transfer of ship, not reciting certificate, ib. 

sale in contravention of law designed for the protection of the public, 
iii. 1218. 

stockjobbing, ii. 77. 

misconduct on part of sheriff’s officer, ii. 78. 
insurance, ib. 

of contract by tenant not to occupy a pew, iii. 865. 
of profits, a bar to an action for lessening them, ii. 300. 
violation of law of foreign country, ii. 301. 

of purpose for which premises are let, a defence to an action for use 
and occupation, iii. 1184. 
of wager, iii. 1235. 

effect of substituting new security, ii. 246, 247. 

effect of, ii. G3. 

excludes action, when, ii. 77. 

procuring place, ii. 94. 

effect of in assumpsit , ii. 103. 

of bill of exchange, ii. 245. 

2 & 3 Viet. c. 37, provisions as to, ii. 246. 
parole evidence admissible to prove, iii. 766. 
in trading without licence, iii. 875. 

of purpose, a defence to an action for use and occupation, iii. 1185. 
a defence when, in an action for work and labour, iii. 1310. 
a defence when, in actions relating to the sale of goods, iii. 1217. 
apprehension of parties as to, is immaterial, iii. 1817. 
of covenant, ii. 351. 
of wager, iii. 1233. 

IMMEDIATE TESTIMONY, 
when admissible, i. 16. 

IMMORAL 

publication, no action lies for piracy of, iii. 938. 

IMMORALITY, 

of clerk, how tried, iii. 944. 

IMPLIED CONTRACT, 
evidence of, ii. 58. 

IMPLIED PROMISE. See Assumpsit , ii. 58. 

IMPOSSIBILITY 

of performance, when it discharges, ii. 104. 

IMPRISONMENT. See False Imprisonment + iii. 1112. 

in action for, against commissioners of bankrupt, what amounts to, 
ii. 180. 
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IMPRISONMENT — continued. . 

caused by influencing the fears of another, whether trespass lies for, 
iii. 1109. 

IMPOUNDED CATTLE, 

provision of stat. 5 & 6 W. 4, c. 59, app. ii. iii. 1400. 

IMPROPRIATION, 

evidence to prove, i. 242. 

IMPROPRIATOR, 

proof of title, iii. 1083. 

IMPROVEMENT, 

patent for, iii. 939. 

does not amount to breach of covenant, when, ii. 348. 

INADEQUACY OF PRICE, 

effect of in respect of conveyance, ii. 494. See Fraudulent Convey - 
ance . 

INCITEMENT, 

what degree of essential to make a party an accessory before, &c. ii. 9. 

INCLOSURE, 

from common, effect of, ii. 316. 
continuance of, evidence of licence, ib. 
of common for twenty years, effect of, ib. 
of waste by tenant, presumption as to, ii. 696. 
obligation to repair by reason of, ii. 528. 
extinguishment of road by act of, app. ii. iii. 1441. 
proof of commissioner’s qualification, ib. 
effect of as to rights of common, ib. 

INCLOSURE ACT, 

commissioners under, when liable for advances, iii. 1170. 
right under presumption as to soil in waste adjoining, iii. 1125. 

INCOMPETENCY, 

to testify, different kinds of, i. 92. 
time of objecting to, ib. 
from turpitude, i. 94. See Infamy. 
from crime, effect of, i. 102. 

of witness from interest, i. 103. See Interested Witness . 
of witness, effect of as to the admissibility of secondary evidence 
i. 134. 

INCONSISTENCY 

of testimony, effect of, i. 552. 

INCONVENIENCE, 

the occasioning not actionable, iii. 742. 

INCORPOREAL RIGHT, 

proof of, iii. 743. 

presumptive evidence of grant of, iii. 911. 

INCUMBENT, 

title of to the freehold of the church, iii. 866. 

INDEBITATUS ASSUMPSIT. See Assumpsit . 
on what founded, ii. 69. 
request when presumed, ib. 
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INDEBITATUS ASSUMPSIT — continued. 

when maintainable in ease of special agreement/ ii. 72, 73. 

does not lie on a collateral undertaking, ii. 71. 

count in, will comprehend many claims, ii. 73. 

does not lie on an acceptance, ii. 263. 

lies only on some duty, ib. 

upon, ii. 71. 

maintainable, when, ib. 

INDEMNITY, 

statutes which confer, do not render parties incompetent, ii. 11, 12. 
promise of, when binding, ii. 76, 77. 

when implied, iii. 1063. 

of one who convicts another, effect of as to competency, ii. 271. 

action on, when maintainable, ii. 75, 76. 

implied, when, ii. 76. ?■■■ 

promise to indemnify, when valid, ib. 

acts of, app. ii. iii. 1442. 

INDENTURES 

of apprenticeship, proof of, iii. 1001. 

INDEPENDENCY 

of coincident circumstance, consideration of, i. 567. 

INDEPENDENT 

circumstances, coincidence of effect of, i. 568. 

INDIA, 

examination of witnesses resident in, i. 321. 

INDICTMENT, 

proof of, i. 252. 

against several, is several as to each, ii. 13. 
for an assault, evidence on, ii. 52. 

INDIRECT EVIDENCE, 
what, i. 1 5. 
admissibility of, i. 47. 

general rule as to the admissibility of collateral facts, i. 56. 

INDORSEE, 

proofs by, in action against drawer, ii. 234. 
of note, ^competent to prove usury, ii. 10, 11. 
cannot recover costs against acceptor, when, ii. 221. 

INDORSEMENT, 

allegation of, variance from, ii. 217. 

evidence of transfer of bill, ib. 

special, effect of, ii. 218. 

in blank, ib. 

of bill, proof of, ii. 233. 

of bill after it is due, effect of, ii. 253. 

presumptive proof of, ii. 219. 

of payment on bond, effect of, ii. 270. 

presumptive evidence of, ii. 237. 

on bond, effect, iii. 824. 

INDORSER, 

proof of identity of, ii. 219. 

who pays part of bill may recover against acceptor as for money paid, 
ii. 217. 
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INDORSER — continued . 

of bill of exchange considered as a new drawer, when, ii. 233. 

declaration by inadmissible, when, ii. 248. 

of a dishonoured note to indemnify the holder, effect of, ii. 470. 

INDUCEMENT, 

variance in matter of, i. 450, 451. 

when admitted by plea under new rules, iii. 1017. 

INDUCTION, 

proof of, iii. 942. 

proof of as part of a rector’s title, ii. 427. 

INFAMY, 

incompetency from, i. 10. 94. 
nature of the crime, i. 94, 95, 90. * 
infamous crime, ib. 
treason, ib. 
felony, ib. 

offences which do not disqualify, i. 9G. „ 
proof of the conviction, ib. 
competency, how restored, i. 97. 102..* 
doctrine of clerical purgation, i. 97. 
admission to clergy, ib. 
stat. 4 Hen. 7, c. 13, ib. 

18 Eliz. c. 7, ib. 

4 G. 1 , c. 11, i. 98. 

19 G. 3, c. 74, s. 3, i. 99. 

effect of fine, &c. instead of burning in the hand, ib. 
pardon, i. 99, 100. 
under great seal, ib. 
by act of parliament, ib. 
pardon restores competency, when, ib. 
general pardon, i. 101. 
pardon under the king’s sign manual, ib. 
provisions of the stat. 7 & 8 G. 4, c. 28, s. 13, ib. 

9 G. 4, c. 32, s. 3, ib. * 

one who returns from transportation before the expiration of his term, 
i. 102. 

reversal of judgment, ib. 

proof of, ib. 
effect of disability, ib. 

INFANCY, 

onus probandi, i. 420. 

of drawer, no defence to acceptor, ii. 241. 

incompetency from, app. i. 594. 

INFANT, 

non-age, how tried, ii. 555. 
infancy, where evidence in bar, ib. 
proof in reply to infancy, ii. 556. 
ratification on -attaining his age, ib* 
necessaries, ii. 557. 
criminal liability, ii. 558. 
his capacity matter of proof, ib. 
competency of, ib. 
examination of as to competency, ib. 
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INFANT — continued . 

partner, notice by, necessary when of age, iii. 812. 

for want of discretion, not a principal, when, ii. 105. 108. 

indorsement of bill by, ii. 217. 

submission by to an arbitrator, not binding, ii. 117. 

account stated by, ii. 08. 

fiat against, ii. 122. 

liability of, app. ii. iii. 1442. 

ratification by, ib. 

necessaries, what are, ib. 

father’s liability, ib. 1443# 

abduction of, ib. 

INFERIOR COURT, - 

proof of judgment of, i. *303. 
effect of judgment of, i. 273. 277. 

INFERIOR TRADESMAN, 

proof of being, ii. 504. 

INFERIORITY 

of thing jnado or sold, proof of, when admissible, iii. 1207. 
INFIDEL. See Wifriess. 

INFLUENCE/ 

on mind of witness, to be estimated by the jury, i: 524. 
degree and effect of to v be weighed by the jury, i. 540. 

INFORMATION 

before magistrate, proof of loss of, i. 391. 

INFORMER, 

competency of, L 1 5 7 . 

confidential coxflnunication by,"t)o a magistrate, cannot be disclosed 
in evidence, ii. 324. 

an incompetent witness when, under the game laws, ii. 507. 

INHABITANT. See Rate. 

of parish, how far a party in a settlement case, iii. 798. 
of county, obligation to repair bridges, ii. 274. 

of county, when competent on indictment for*non-repoir of bridge, ii. 
275. 

competency of, i. 157. 

of place, common in right of inhabitancy, ii. 316. 
meaning of the term, app. ii. iii. 1 444. 

INHABITANTS" 

of parishes, &c. competency of, iii. 798. 

INJURIA, DE, 

proof on replication of, iii. 1131. 

INJURIOUS 

intention, when essential tQ the right of action, ii. 574. 

INNKEEPER, 

rule of law as to his liability, ii. 550. 

proof in action by guest for loss of &ootis 9 ii. 560. 

reception of plaintiff as a guest) ib. 
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INNKEEPER — continued, 

loss and value of the goods, ii. 500. 

landlord how discharged, ib. , 

negligence on the part of the guest, ii. 50 1 . 

lien of innkeeper, ii. 561. 648. 

when a defence, ii. 561. 

liability of, app. ii. iii. 1444. 

refusal of guest by, ib. 

INNOCENCE, 

presumption of, iii. 034. 

INNUENDO, 

evidence to prove, ii. 628. 
proof of in case of libel, ib. 

IN PARI DELICTO, &c. 

effect of the maxim, if. 96. 

INQUEST OF OFFICE. See Inquisition , i. 307. 

INQUIRY, WRIT OF. See Writ of Inquiry. 
in action for a malicious prosecution, ii. C86. 
unnecessary for the plaintiff to give any evidence, ib. 

INQUISITIONES NO VARUM, i. 230. 
admissibility of, ib. 

INQUISITION, 

insufficiency of, app. i. 610. 

not taken under legal authority, is inadmissible, i. 310. 

INQUISITIONS, 

admissibility of, i. 307, 308. 
when conclusive, ib. 
by a coroner/ i. 281. 307. 
inquisitio post mortem , iii. 843. 
inquisition o£ lunacy, i. 291. 
nature of, i. 291. 307. * 

admissibility of, ib. 
authority of inquisitions, ib. 
valor beneficiorum , i. 291. 
inquisition without legal authority, i. 291. 309. 

out of the exchequer, and return, i. 238. 
by sheriff under Ji.fa. . not evidence, i. 319. 
are evidence to prove a pedigree, iii. 843. 

under commission from the crown, effect of, i. 236. 237. 239. 309. 
proof of, ib. 

made by order of House of Commons as to officers, ndmissibility of, 
i. 237, 238. 

verdict on inquisition to ascertain property, not admissible in action 
against a sheriff for a false return, iii. 1019. 
public, proof of commission, &c. i. 238. 309, 310. 

INQUISITIO POST MORTEM, 

admissible, although it be voidable, Iii. 843. - 

IN REM, 

judgments operating in rem are not excluded by the right of cross- 
examination, i. 25, 26. 

judgment in rem , when conclusive, i. 285, 286. 

5 T ' 
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INROLMENT, 

proof by, i. 410. 

under stat. 27 H. 8, ib. 

proof of, on whom incumbent, i. 870. 

proof by, app. i. 622. 

INSANITY, 

proof of existence of, iii. 1283. 

of plaintiff, a justification when for confining him, iii. 1140. 

INSCRIPTIONS 

on rings, &c. admissible to prove a pedigree, iii. 842. 

INSOLVENCY, 

proof of notice of, ii. 167. 

meaning of, under Bankrupt Act, ii. 173. 

of husband, defeats the settlement, when, ii. 498. 

INSOLVENT, 

suit by assignee! of, ii. 561. 

copies of proceedings made evidence, ii. 562. 

discharge of insolvent, ii. 563. 

proof of, by schedule, ib. 

defence by, ii. 564. 

identity of debt a fact for the jury, ib. 

evidence of proceedings under the statutes of, ib. 

omission by, of debt in schedule, evidence against him, ii. 25. 

not liable to share of joint debt, ii. 74. 

who is, app. ii. iii. 1444. 

action by assignees of, ib. 1445. 

assignment of estate of, ib. 

fraudulent assignment by, ib. 1446. 

liability of, ib. 1447. 

INSOLVENT COURT, 

action for business in, ii. 108. 

INSPECTION, 

general rule that a party shall not be compelled to produce evidence 
against himself, ii. 565. 

secus , where plaintiff an actual party, or party interested, ii. 566. 

where action is brought by a sailor, ib. 

where a party holds as a trustee, ib. 

oyer of specialty, ib. 

when granted, ib. 

of instrument to be stamped, ib. 

or copy taken, ib. 
of what documents, ii. 567. 
when refused, ii. 568. 
suggestion of forgery, ib. 
where each party h$s his own part, ib. 
party not compellable to discover evidence, ib. 
of court-rolls and corporation books, ib. 
public books, ii. 574. 
parish books, ib. 
rolls of manor, ii. 569. 
bank books, ii. 570. 

East India Company’s books, ib. 
in criminal cases, not allowed, ii. 571. 
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INSPECTION — continued. 

allowed in cases of quo warranto , when, ii. 57 1 . 
not allowed to enable a defendant to plead in abatement, ib. 
right of corporator, iii. 945. 
of thing sold, right of, iii. 1215. 

of overseers’ accounts, right of under 17 Geo. 2, iii. 752. 
corporator entitled to, when, iii. 945. 

of bulk, where a thing is sold by sample, right of, iii. 1215. 
denial of, effect of, ib. 

of document, when granted, app. ii. iii. 1148. 

INSPECTOR, 

of franks at post-office, evidence of, when admissible, ii. 518. 
of franks, evidence of opinion of, ii. 517. 

INSPEXIMUS, 

evidence of, i. 239. 
of bishop, custody of, ib. 
secretum abbatis , ib. 

INSTANT. See Time , iii. 1079. 

Lord Coke’s learning of, ib. 

INSTITUTION, 

proof of, us part of rector’s title, ii. 427, iii. 842. 942. 

INSTRUMENTS OF EVIDENCE, i. 1. 77. 
what they are m general, ib. 
oral witnesses, ib. 
written documents, ib. 
written instruments, i. 223. 
different kinds of, ib. 

of a public or private, or mixed nature, ib- 

judicial or not judicial, ib. 

of record or not of record, ib. 

private writings, i. 343. 

when admissible, ib. 

against a party, ib. 

proof by, when essential, ib. 

under seal, ib. 

effect of, ib. 

estoppel by, ib. 

waiver of estoppel, i. 344. 

who are bound by an estoppel, i. 345. 

entries by third persons, ib. 

when admissible, i. 346. 

declarations accompanying acts, i. 351. 

declarations by a bankrupt absenting himself, ib. 

entries or declarations against the interest of the party, i. 855. 

obligor’s indorsement of receipt of interest, i. 356. 

entries by receivers and stewards, i. 357. 

by agents, in course of professional business, i. 359. 

by attornies, i. 362, 363. 

general principle, i. 348. 

entry by a rector, i. 364. 

declaration by tenants, i. 365. 

admissibility of title deeds, i. 354. 

surveys and maps, ib. 


5 t 2 
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INSTRUMENTS OF EVIDENCE— continued. 
proof of a private instrument, i. 308. 
production, ib. 
erasure, i. 369. 

by an attesting witness, i. 370. 

instrument, if attested, must be proved by the attesting witness, ib. 
proof of the sealing of a deed, i. 372. 

of the execution of an instrument under some special authority, ib. 
of a certificate under the stat. 8 & 9 W. 3, c. 30, ib. 
proof of delivery, i. 373. 
by one of several witnesses, ib. 
proof of identity of parties, i. 374. 
proof where the witness denies his attestation, ib. 
proof in excuse of the absence of the attesting witness, i. 376- 
death, ib. 
insanity, ib. 

incompetency through infamy, ib. 

through interest, i. 376. 
that he cannot be found, ib. 

that the name was introduced without the assent of the parties, 
i. 379. 

secondary evidence, ib. 

handwriting of the attesting witness, ib. 

of one of several insufficient, ib. 

whore one of two cannot be found, and the other is interested, 
i. 381. 

stat. 20 G. 3, c. 57, s. 38, as to deeds executed in India, i. 381. 
deed thirty years old, ib. 

admissible without proof, though the witness be living, i. 381, 382. 
otherwise where suspicion of fraud arises, ib. 
proof of custody of ancient documents, i. 383. 
terriers, i. 384. 
inspeximus, ib. 
endowment by a bishop, ib. 
rector’s books, ib. 
collector’s accounts, ib. 
receipts, i. 385. 

ledger-book and chartulary of abbey, ib. 
appropriation, ib. 

proof where there are no attesting witnesses, i. 386. 
in case of the loss of a deed, &c. ib. 
evidence of search, ib. 
proof of loss of counterpart, ib. 

of agreement for lease, i. 389. 

Iobs how proved, i. 387. 
of libel, i. 398. 
licence to trade, i. 390. 
appointment to an office, ib. 
evidence that the lost instrument was stamped, i. 393. 
that the duty was paid in case of an apprentice deed, ib. 
of execution, ib. 

secondary evidence of contracts, ib. 
by counterpart, ib. 
by copy, i. 394. 
abstract, ib. 
parol evidence, ib. 

proof of copy of letter entered by a deceased clerk, i. 390. 
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INSTRUMENTS OF EVIDENCE — continued. 

. entry in memorandum-book, i. 896. 

not admissible as secondary evidence, ib. 
may be used to refresh the memory, ib. 
instrument in possession of the adversary, i. 898 
proof of possession, ib. 

presumptive evidence of possession, ib. 
proof of notice to produce, i. 400. 

does not make document evidence unless it be called for, i. 403. 
party giving notice makes it evidence by calling for and inspecting 
it, ib. 

parol evidence of contents inadmissible till the adversary’s case has 
been closed, ib. 
notice, when necessary, ib. 
trover for bill or note, ib. 
trial for treason, ib. 

where a witness served with a subpoena duces tecum has delivered 
the writing to the adversary, i. 404. 
in case of duplicate original, ib. 
where a counterpart recites the original, i. 405. 
such counterpart may be used against the party who executed 
it, ib. 

but not against a third person, i. 405. 
proof of execution where the instrument is produced, ib. 
where unnecessary, i. 406, 407. 

where the instrument is ancient without signature or seals, i. 407. 
where the party producing it takes a beneficial interest under it, 
i. 406, 407. 

evidence that the instrument was duly stamped, i. 407, 408. 
presumptive evidence, ib. 

secondary evidence where the instrument is in custody of the Court 
of Chancery, i. 409. 
proof by admission, &c. ib. 
by virtue of rule of court, ib. 
admission by the adversary, i. 409, 410. 
proof of, by enrolment, i. 410. 
enrolment when evidence, ib. 
stat. 10 Ann. c. 18, s. 3, as to enrolment, i. 412. 
deed to lead the uses of a fine, i. 413. 
proof of a recital in another deed, ib. 
intrinsic objection to a deed not available, ib. 
the whole of an instrument is to be read, i. 414. 
so is an instrument to 'which the instrument read refers, ib. 

otherwise where the instrument is read to establish the incoxnpe- 
tency of a witness, i. 416. 

or where the books or other document contains matters uncon- 
nected with that given in evidence, ib. 
or where the evidence is merely formal, ib. 
credit due to the whole or part, to be judged of by the jury, ib. 
private, proof of by case submitted to counsel, i. 897. 
notice to produce, i. 91. • 
when insufficient, party need not produce it, ib. 
in hands of third person, production of how enforced, i. 87. See 
Inspection . 

judicial, kinds of, i. 252. 
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INSUFFICIENT SURETIES, iii. 1024. See Sheriff. 
evidence of insufficiency, ib. 

INSURANCE, 

illegal, money paid in furtherance of, ii. 05. 
money paid by reason of, ib. 
premiums paid for, ii. 93. 
action on policy of. See Policy . 

INSURER. See Policy — Interest. 

INTEGRITY, 

of witness, consideration as to, i. 545. 
of witnesses, observations on, ib. 

INTENTION, ii. 571. 

when a question of law, ii. 571, 572. 
in criminal cases, ib. 

general felonious intention a question of law, when, ib. 
general intention to commit one felony applicable to another, ib. 
particular intention, ib. 

when a question of fact, ib. 

general presumption us to the intention of the agent from his acts, ii. 
573. 

a conclusion from all the facts, when, ib. 

difference in respect of intention between civil and criminal liability, ib. 

primary and collateral intention, ib. 

ground of presumptions as to, ii. 574. 

fraudulent, evidence of, ii. 392. 

presumption as to, ii. 52. 

from conduct, i. 505. 

of copyhold tenant in cutting clown trees, a question for the jury, ii. 338. 
in case of assault, is material, iii. 1112. 1119. 
in case of burglary, ii. 270. 
variance from allegation of, i. 477. 
in case of libel, ib. 

felonious, on charge? of larciny, ii. 004. 

to injure, proof of on charge of murder, ii. 713. 

proof of, on an indictment for a malicious injury, ii. 692. 

in an action on a policy, iii. 873. 
to deviate, proof of in action on policy of insurance, ib. 
to coin foreign money, whether an excuse for having implements in 
possession, ii. 311. 

proof of, on indictment for forgery, ii. 467. 
how far material in trespass, iii. 1106, 1107. 
corrupt, proof of on indictment for peijury, iii. 860. 
in case of bankruptcy, how far material, ii. 131, 132. 
of a testator, evidence* of not admissible to vary the terms of the will, 
iii. 761. 

proof of when necessary, app. ii. iii. 1450. 

what, essential to act of bankruptcy, ii. 131. 

of tenant to apply trees, evidence of, ii, 337. 

of tenant in removing goods, a question of fact, ii. 393. 

when material in an action for libel, ii. 571. 

when question of fact, ib. 

when traversable, ib. 

primary and collateral, ii. 573. 

of testator, parol evidence as to, iii. 762. 

concurrent of parties, parol evidence as to, iii. 767. 
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IN TENTION — continued . 

to injury, immaterial when, iii. 1107. 
in trespass, when, ib. 

in case of battery not essential to the action, iii. 1119. 
in an action for assault, is material, iii. 1112. 
restoration of competency, 

stat. 3 & 4 W. 4, c. 42, i. 122. 
construction of this stat. i. 120. 

inodes in which a record operates as evidence, i. 124. 

decisions on the st. ib. 

in cases of custom, ib. 

issue from equity, i. 125. 

in the case of an agent, i. 125, 126. 

in case of a guaranty, i. 127. 

general result of the decisions, i. 128. 

witness primd facie liable to the plaintiff’s claim, i. 129. 

liability to contribute, ib. 

INTEREST, 

to disqualify a witness must be present and certain, i. 105. 

stat. 3 & 4 W. 4, c. 42, i. 107. 

when part of petitioning creditor’s debt, ii. 148. 

may be given by way of damages when in an action of trover for a 
bill, ii. 576. 

when allowed, app. ii. iii. 1450. 

INTEREST OF WITNESS, 

principle of the rule of exclusion, i. 16, 17, 18. 

nature of to disqualify, i. 105. 

must be a legal interest, ib. 

must be direct and certain, ib. 

may be in the result, or in the record, i. 103. 

in the immediate result simply, i. 107. 

may consist either in actual gain or loss, or right or liability, i. 107, 108. 

in the result., or depending on some particular fact, i. 114. 

in the case of an agent, i. 116. 

interest in the record, i. 119. 

magnitude of the interest, i. 129. 

time and manner of acquiring the interest, i. 129. 

neutral witness, i. 130. 

admission of ex necessitate , i. 132. 

effect of the objection as to secondary evidence, i. 134. 

objection, when to be taken, i. 135, 136, 137. 

examination on voir dire , i. 135. 
removal by evidence, i. 138. 

inquiry as to contents of written instrument, not allowed, when, i. 136. 
interest, discovered in course of cause, effect of, i. 137. 
proper time for objecting, ib. 
removal of interest, i. 138. 
release, ib. 

offer to release, i. 140. 
surrender, offer of in ejectment, ib. 
payment of legacy, i. 141. 
recovery of the money, ib. 

proof of the release, ib. # 

release by one of several, sufficient when, i. 142. 
cannot be taken advantage of by plea puis darrein continuance^ ib. 
bail, competency how restored, i. 1 50. 
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INTEREST OF WITNESS — continued. 

indemnity by third person does not render witness competent , i. 142. 
accomplice, i. 143. 

expectation of pardon, ib. 
bribery, ib. 

stat. 2 G. 2, c. 24, ib. 

practice not to indict the accomplice, ib. 

co-defendant, ib. 

when competent for his associates, i. 145. 
when not, ib. 

co-trespasser in civil cases, ib. 
competent ibr plaintiff, ib. 

for defendant, ib. 

co-trespasser joined as defendant, i. 147. 
practice where made a defendant by mistake, ib. 
not competent for plaintiff, i. 147, 148. 

practice where there is no evidence against one of several, i. 147. 
co-trespasser who lets judgment go by default., ib. 
competent witness for co-defendant, ib. 
but not for the plaintiff, ib. 
agent, i. 148. 

competency of cx necessitate y ib. 
in what cases, i. 148, 140, 150. 
factor, i. 148. 

entitled to per-centage for commission, ib. 
action against principal for negligence of agent, i. 140. 
incompeiency of agent in such case, i. 149, 150. 
bail, 

incompetency of, i. 150. 

practice w T hcn one who is bail is a material witness, ib. 
corporator, see tit. Corporation . 
costs, i. 150. 

liability to renders witness incompetent, ib. 
executors and trustees, when incompetent, i. 151. 
liability of prosecutor on removal by certiorari , &c. ib. 
creditor, 

when incompetent, i. 150. 
criminal proceedings, i. 152. 

party injured, in general competent, ib. 
formerly held to be incompetent, ib. 

record of conviction not evidence for civil purposes, i. 153. 
expectation of recovery of goods, ib. 
of reward, i. 153, 154. 

of claim to costs on removal by certiorari } i. 155. 
motive, in all cases, to be judged of by the jury, ib. 
where statute gives a specific remedy, ib. 
prosecutions for forgery, ib. 
executor, 

competent to support testator’s sanity, i. 156. 
competent as a bare trustee, ib. 
surety of administrator competent witness for defence, ib. 
creditor competent to prove due administration, ib. 
heir-at-law, competency of, i. 157. 
informer, incompetency of, ib. 

inhabitant, incompetent when liable to contribute, ib. 
stat. 1 Anne, c. 18, s. 13, in case of bridges, ib. 

8 G. 2, c. 16, s. 13, in case of action against the hundredth. 
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INTEREST OF WITNESS — continued \ 

7 & 8 G. 4, c. 31, s. 5, i. 168. 

3 & 4 W. & M. c. 11, ib. 
in settlement cases, ib. 

stat. 54 G. 3, c. 170, s. 9, ib. 
penalties given to the poor, ib. 
stat. 27 G. 3, c. 29, ib. 

3 & 4 W. & M. c. 11, ib. 
highway, i. 169. 
liability to be rated, ib. 

3 & 4 Viet. c. 26, i. 159. 161. 
insolvent, i. 162. 

joint interest in subject-matter, ib. 

distinction between an interest in the facts and an interest in the 
event, i. 163. 

joint purchaser of annuity, ib. 
purchaser of share under plaintiff, ib. 
joint obligor of bond, ib. 
co-contractor, i. 164, 165. 
co-partner, ib. 
co-part-owner, ib. 
legatee, i. 167. See tit. Will. 
parties in cause. See Parties. 
partners. See Partners . 
policy of insurance. See Policy, 
prochein ami , i. 168. 
prosecutors, i. 151, 152, 153. 
sheriff. See tit. Sheriff \ i. 137. 
surety, i. 168. And see tit. Surety. 
co-obligor of bond to the ordinary, i. 168. 
trustee, i. 169. See tit. Executor— Will. 
vendor and vendee, ib. See tit. Vendor and Vendee. 
in action on bills, ii. 257. 
liability to costs, ii. 258. 
on plea in abatement, ii. 4. 
inhabitant of county, ii. 276. 
party bribed a competent witness, ii. 271. 
in case of custom, ii. 364. 

in case of custom which witness has acted under, iii. 948. 

bail, incompetency of, ii. 119. 

handwriting of, not admissible, when, i. 375. 

witness a party entitled to present if the bishop omit, not competent a 
in qu. imp ., iii. 945. 
joint contractor, i. 164. 
must be direct and certain, app. i. 594, 595. 
legal liability resulting from evidence disqualifies, when, ib. 595. 
liability over, ib. 

stat. 3 & 4 W. 4, c. 42, effect of, ib. 
time of objecting to, ib. 596. 
release of, ib. 597. 

incompetency from, of a sheriffs bailiff, ib. 

incompetency of creditor, ib. 598. 

in criminal proceedings, ib. 

of a devisee, ib. 

of an inhabitant, ib. 

of one jointly interested, ib. 

of a legatee, ib. 599. 
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INTEREST OF WITNESS — continued, 
of an overseer, app. i. 500. 
of a party, ib. 
remainder-man, ib. 600. 
trustee, ib. 

INTEREST IN LAND, 

amounts to a lease, when, ii. 473. 

party having 1 , notice to be taken by, when, iii. 728. 

INTEREST OF MONEY, ii. 575. 
when recoverable in assumpsit , ib. 
evidence of contract to pay interest, ib. 
written securities, ii. 576. 
when not recoverable, ii. 577. 
in actions of tort, ib. 
not recoverable without contract, ii. 100. 
when recoverable from the auctioneer, iii. 1194, 1195. 
on bill of exchange recoverable without protest, ii. 232. 
what recoverable in action on bill of exchange, ii. 240. 
recoverable, though not stated in the particulars, ib. 
of money had and received, not recoverable, ii. 82. 
how calculated on foreign note, ii. 240, 241. 
of money when recoverable on money lent, ii. 79. 
stat. 3 & 4 W. 4, c. 42, provisions of, ii. 575. 

INTERPLEADER ACT, app. ii. iii. 1451. 

rules and orders under, to be entered of record, ii. 579. 
INTERPRETER, 

not allowed to divulge communication, when, ii. 320. 
INTERROGATORIES. See Depositions . 

INTOXICATION, 

evidence under plea of non assumpsit , ii. 102, 103. 
plea of, no defence, iii. 1279. 

IN TRANSITU, 

premium in, if not actually paid to the insurer, ii. 95. 
money paid in course of illegal transaction may be stopped whilst in 
transitu , ib. 

INTRINSIC OBJECTION 

does not prevent the reading of a deed, i. 4 1 3. 

INTRINSIC MATTER 

will not obviate an extrinsic objection to reading of deed, ib. 

INTRODUCTORY MATTERS, 
evidence admissible as to, i. 503. 

INVENTORY, 

in Ecclesiastical Court, evidence of, ii. 446. 
effect of, ib. 

INVESTIGATION, 

rude manner of in early times, i. 10, 11. 
process, what essential to, i. 3. 

INVESTIGATIVE PROCESS, i. 3. 

INVOICE, 

parol evidence of time of sale admissible when the invoice is silent, 
iii. 1197. 
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I O U, 

effect of, ii. 98. 

IRELAND, 

included in the words “ parts beyond tho seas,” app. ii. iii. 1451. 
marriage in, by dissenting minister, ii. 708. 

IRISH COMMISSION 

of bankruptcy, assignees may sue here under an, app. ii, iii. 1844. 

IRREGULAR DISTRESS, 

action for, ii. 889. 

IRREGULAR JUDGMENT, 

how it differs from an erroneous one, ii. 437. 

IRREGULAR WRIT, 

a commencement of action, iii. 1077. 

IRREGULARITY, 

of process, effect of on sale by sheriff, iii. 1035. 
in distress for rent, effect of, iii. 1133. 

IRRELEVANT FACTS, 

not evidence, i. 430. 

IRRELEVANT QUESTIONS. See Examination — Witness. 
ISSUE, 

what matters are admitted by the pleadings, i. 499. 

ISSUE OUT OF CHANCERY, 

evidence when, i. 260. 

JACTITATION SUIT, 

sentence in, when admissible, i. 289. 
on what founded, ib. 

effect of judgment in, i. 267. 270, 271. 281. 
sentence in, effect of as to marriage, ii. 706. 

JAMAICA, • 

judgment in courts of, i. 271. 

JEWS, 

how sworn, i. 21. 
marriage of, ii. 703. 

JEWISH FESTIVAL, 

notice of dishonour of bill on, ii. 227. 

JEWISH MARRIAGE, 

evidence of law of, ii. 469. 

JOINDER, 

of executors or administrators, ii. 439. 
of counts by executors, ii. 443. 
in replevin, iii. 969. 
in action by husband and wife, ii. 534. 

JOINT , 

cause of action must be proved in tort, ii. 296. 
damage from injury to several interests, ii. 297. 

JOINT AND SEVERAL, 

variance in proof, i. 456. 
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JOINT COMMISSION, 

action by assignees under, ii. 174. 

JOINT COVENANTER, 

admission by, effect of, ii. 32. 

JOINT DISTRESS, 

illegal, when, ii. 302. 394. 

JOINT INTEREST, 

in goods, proof of conversion by one, iii. 1158. 
declaration by one of several, having joint interests, when admissible, 
ii. 81. 

effect of as to competency, i. 163. 

JOINT STOCK COMPANY, 

liability of member of, iii. 805. 

JOINT-TENANCY, 

evidence of, ii. 430. 

JOINT-TENANT, 

proof, by, in ejectment, ii. 430. 

each of several may, after notice, recover on separate demises, ib. 
not ousted by mere perception of profits, ii. 401. 
avowry by, iii. 973. 

JOINT-TENANTS, 

ejectment by, ii. 418. 
notice to quit by, ib. 

JOURNALS, 

of House of Lords, i. 235. 

evidence of proceedings, ib. 
of House of Commons, ib. 

JUDGE. See Law and Fact — New Trial , §-c. 
act of, traversable, when, ii. 121. 

JUDGMENT, 

is merely inducement in action for false return, iii. 1016. 
by judicial authority, not traversable, ii. 588. 
manner of, app. i. 610. 
a bar, when, ib. 609. 

on indictment for non-repair of a highway conclusive, when, ii. 529. 
in trover changes the property, when, iii. 1168. 
against testator not docketed, effect of, ii. 450, 

JUDGMENTS AND DECREES, 

principles of admissibilty, i. 252, 253. 
admissible, with a view to all legal consequences, i. 251. 
always admissible, to prove the judgment or decree as a mere fact, 
i. 251. 265. 

admissibility, with a view to the proof of facts recited in the judgment, 
i. 256. J 5 * 

as to facts of a private nature, ib. 
between the same parties, i. 257. 
or those who claim in privity, i. 258. 
heir and ancestor, ib. 
executor and testator, ib. 

verdict for one in remainder evidence against another, ib. 
judgment of ouster against a mayor evidence in quo warranto 
against one admitted by him, i. 259. 
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JUDGMENTS AND DECREES — continued, 

sufficient, if the parties be substantially the same, i. 260. 
in ejectment the law notices the real parties, i. 260. 
record evidence against one who might have been a party, ib. 
want of mutuality, i. 261. 

a verdict in a civil proceeding not evidence in a criminal case, ib. 
recovery, when a bar, i. 262. 
identity of the fact to be proved, ib. 

not essential that the fact should have been specifically put in 
issue, ib. 

party sued in different capacity, not concluded, i. 264. 
nature and manner of the adjudication, ib. 
must be direct, not collateral, ib. 

but judgment on a collateral point is evidence as between 
the same parties if issue be joined upon it, i. 265. 
must be conclusive, i. 267. 

effect of an adjudication, on the same fact, for the same purpose, 
i. 268. 

conclusive as between the same parties, i. 268. 
provided it be pleaded as an estoppel, ib. 

but if it be not pleaded, the jury ure not estopped from finding 
according to the truth, i. 268, 269. 
to what judgments the rule extends, ib. 
judgments of inferior courts, ib. 
foreign judgments, i. 271. 

semble , the rule extends to all judgments of courts of com- 
petent jurisdiction, i. 271, 272, 273. 
judgments of foreign courts, how far examinable, i. 270. 276. 
of inferior courts, i. 273. 277. 

effect of an adjudication to prove the same fact for a collateral 
purpose, i. 277. 

by a court of exclusive jurisdiction, i. 278. 
by a court not of exclusive jurisdiction, ib. 
verdicts and judgments in criminal cases, i. 278, 279. 

in general not admissible to establish a particular fact, ib. 
acquittal of a defendant on an indictment, not evidence in a 
civil proceeding, ib. 

otherwise, where a defendant pleads that he is guilty, ib. 
conviction on indictment for bigamy, ib. 
whether admissible in civil action, i. 280. 
a verdict in a criminal, not evidence in a civil case, ib. 
record of acquittal on conviction in a criminal proceeding, i. 281. 
when pleadable in bar of a second prosecution, ib. 
acquittal on indictment for non-repair of road, i. 282. 
inconclusive, ib. 

but a conviction would be conclusive, ib. 
unless fraud were proved, ib. 

a penal judgment is conclusive as to all legal consequences, i. 282, 
283. 

exception in case of principal and accessory, ib. 
judgments of inferior courts, i. 283. 
are evidence of fact of adjudication, ib. 
and as to all legal consequences, ib. 
convictions by magistrates, ib. 
sentences by visitors, i. 285. 
judgments in rem 9 i. 285, 286, 287. 
marriage, ib. 
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JUDGMENTS AND DECREES— continued. 
bastardy, i. 285, 286, 287. 
when final, ib. 
reasons for this, i. 286; 
of the spiritual courts, i. 288, 289. 
probate, ib. 

sentence of nullity of marriage, ib. 
of deprivation, ib. 
jactitation suit, ib. 
not conclusive, ib. 
nor evidence, but inter partes , ib. 
nature of jactitation suit, ib. 
of condemnation in the exchequer, i. 298. 
judgment of commissioners of taxes, i. 291. 
sentences of courts of admiralty, i. 292. 

foreign courts, i. 294. 
order of filiation, i. 294, 295. 
orders of justices in settlement cases, ib. 
judgment in quo warranto , i. 295. 
judgment in rem , when conclusive, ib. 
against one not a party, ib. 
impeachable for fraud, i. 295, 296. 
against parties, i. 296. 
not impeachable, ib. 

effect of judgment in proof of custom, i. 296, 297. 
reputation, ib. 
right of way, ib. 
prescription, ib. 
pedigree, ib. 
when conclusive, i. 295. 
judgment, how proved, i. 297. 
record, ib. 

when a judgment becomes a record, i. 298. 

of House of Lords, ib. 

verdict how proved, ib. 

decree in chancery, i. 300. 

sentence in spiritual court, i. 301. 

probate, ib. 

letters of administration, ib. 
ledger-books of spiritual court, ib. 
when evidence, i. 302. 
revocation of probate, i. 302, 303. 
judgment of inferior court, i. 303. 
county court, ib. 
court baron, ib. 
hundred court, ib. 
convictions by justices, ib. 
award, i. 304. 
foreign judgment, ib. 

judgment or decree, how rebutted, i. 305. 
proof that it is null and void, ib. 
that it was fraudulent, i. 305, 306. 
reversed, i. 307. 

not proved by writ of execution, i. 298. 
except aB against a party, ib. 

day-book at judgment-office, not evidence at time of, ib. 
reversal of, i. 307. 
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JUDGMENTS AND DECREES — continued, 

execution on an erroneous judgment is good till reversed, i. 309. 
of condemnation, iii. 891. 
proof of judgment by rule of court, iii. 979. 

proof of the allegation of, in an action against the sheriff, iii. 1009. 
variance from, description of, i. 444. 492. 
for what purposes offered in evidence, i. ‘252. 
to prove the mere fact, ib. 
to prove the contested fact, i. 253. 255. 
is in its nature presumptive evidence only, ib. 
conclusive, why, i. 253. 
when it operates in rent , i. 255. 
always evidence as a fact, i. 255, 250. 
admissibility and effect of considered, with a view to the proof of the 
judgment itself, and its legal consequences, i. 250. 
is admissible generally for that purpose, ib. 
effect of attainder of felony, ib. 
conviction of a crime, ib. 
judgment in civil action, i. 255. 
of assumpsit , ib. 
for negligence, i. 250. 

* malicious prosecution, ib. 
in proof of a contested and decided fact, ib. 
in civil cases inter parte.s y ib. 
must bo against a party or privy, i. 257. 
case of ejectment, ib. 
tenant for life, i. 258. 
one claiming in privity, ib. 
as heir, ib. 
executor, ib. 

lessee of plaintiff in ejectment, ib. 
tenant for life or remainder-man, ib. 
form of action not material, i. 260. 

is evidence against one who might have been a party, ib. 
how impeached, i. 305. 
proof of want of jurisdiction, ib. 

impeachable for fraud when, in an action against the sheriff for an 
escape, iii. 1019. 

in ejectment against the wife, whether evidence against the husband, 
ii. 434, 435. 

capable of application by parol evidence, i. 265. 
operates as an estoppel, when, i. 208. 
when an estoppel ought to be pleaded, ii. 300. 
otherwise not conclusive, ib. 

in ejectment not conclusive as to the right, ii. 435. 
in ejectment sufficient to support joint action of trespass, iii. 1102. 
in trover, effect of, iii. 1168. 1169. 
operation of, as evidence, i. 268. 

not admissible on a collateral point not necessarily involved in the 
adjudication, iii. 1006. 
recovered, plea of, by an executor, ii. 452. , 
by default, effect of, as to proof of contract, ii. 205. 
erroneous, effect of, ii. 436, 437. 
irregular, ib. 
effect of reversal, ib. 

signed in vacation, pleadable, puis darrein continuance , iii. 1075. 
void against one who has not appeared in the county court, iii. 1110. 
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JUDGMENTS AND DECREES — continued. 
of inferior court, plea to, i. 303* 
foreign, proof of, i. 304. 

JUDICES, 

in the time of Bracton, i. 6. 

JUDICIAL ACT, 

not a cause of action, iii. 1031. 

JUDICIAL AUTHORITY, 

differs from special, how, iii. 1140. 

JUDICIAL DOCUMENTS, 
kinds of, i. 252. 
judgments, ib. 

depositions, examinations, and inquisitions. See those titles . 
writs, warrants, &c. See those titles. 

JUDICIAL OFFICER, 

not liable in trespass for a judicial act, iii. 1112. 

seats, where a commissioner has mere authority to do an act, and 
misbehaves, iii. 1111. 
steward of Court Baron is, iii. 750. 
trespass does not lie against, when, iii. 1112. 

JUDICIAL PROCEEDING, 

report of not libellous, when, ii. 039. 

JURATA PATRIJE, 

of Glanville, what, i. 6. 

JURISDICTION, 

excess of, magistrate liable for, ii. 588. 

of courts, not ousted by agreement of parties, ii. 1 1 9. 

special, how it may be circumscribed, ii. 580. 

of trustees at sessions during the assizes, app. ii. iii. 1451. 

proof of, when necessary, ib. 

of inferior court, where the amount is reduced by a set-off, See. ii. 579. 
of superior courts when ousted, ib. 
justices liable for acts not within, ii. 580. 

JUROR, 

cannot be asked question tending to his crimination, i. 194. 
present duties of when first exercised, i. 7, 8. 
formerly were mere witnesses, i. 7. 11. 

JURY, 

remarks on the antiquity of the trial by, i. 5. 

the jurata patrice consisted in a selection made from the body of 
suitors, ib. 

doubtful at what time the trial by a select body was first established, 
ib. 

the practice of high antiquity, i. 6. 

jurors formerly acted in the double capacity of witnesses and jurors, 
i. 7. 

formerly returnable from the vicinage, i. 6. 

duties of, i. 4, 5, 6* 

similar to the Roman judices , i. 5. 

in what respect the trial differed, ib. 

fitness of for investigation of facts, i. 8. 

duty of in finding a general verdict, i. 4. 
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JURY — continued. 

liable to an attaint, i. 4, 5. 

must rely upon the information of others, i. 12. 

to judge by means of their own experience in ordinary cases, i* 11. 13. 

how to decide upon questions of skill, i. 69. 

on what grounds of belief they must depend, i. 13. 

practice as to advising, i. 537. 

are the legal judges as to probabilities, i. 539. 

advantages derived from the institution, ib. 

how far limited by rules of law, i. 540, 541. 

bound by all legal presumptions, ib. 

by estoppels, when, i. 542. 

must decide on the evidence, not on private knowledge, ib. 
trial by, observations on, i. 48. 539. 
advantages of, i. 539. 
duty of, ib. 

how far restrained by law, i. 540, 541. 

bound by legal rules, i. 541. 

not bound by estoppels, when, i. 208. 

to judge of the credit due to the whole, or part of any particular 
statement, i. 416. 

mistake, motion for new trial on ground of, i. 533. 
general verdict by, app. ii. iii. 1451. 
challenge of, ib. 

JUSTICE OF THE PEACE, 
proof of being, ii. 307. 

lias no authority to promise a pardon, ii. 12. 

JUSTICES, ii. 580. 

proof of notice of action, ib. 
notice when necessary, ib. 
proof of service, ii. 581. 
form of notice, ib. 
indorsement on, ii. 580. 
time of the notice, ii. 583. 
commencement of action, ib. 
cause of action, ii. 504. 
in case of quashed conviction, ib. 
st-at. 43 G. 3, c. 141, ib. 

form of action when the conviction has been quashed, ii. 580. 
evidence by magistrates in defence, ib. 
stat. 21 J. 1, c. 12. s. 5, ii. 585. 
action local, ib. 

defence, under the general issue, ib. 
defence by, under a conviction, ii. 580. 

conviction, when a bar, ii. 586, 587, 588, 589. 
must be valid on the face of it, ib. 
when insufficient, ii. 586. 
want of jurisdiction, ii. 588. 
special jurisdiction, how limited, ib. 
as to place, ib. 
person, ib. 

subject matter, ii. 586. 

conclusive, as to what- facts, ii. 587, 588, 589. 
proof of the conviction, ii. 689. 
time of drawing up, ii. 592. 
want of form, effect of, ib. 
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JUSTICES— continued. 

regularity of previous proceedings, ii. 592. 
should appear on the conviction, ib. 
evidence in answer to, ii. 593, 594. 
justification under a commitment, ii. 593. 
tender of amends, ii. 594. 

defence by a constable' under a warrant, ii. 594, 595. 
stat. 24 G. 2, c. 44. ib. 
provisions of the statute, ib. 

proof of warrant. See vol. i. & vol. ii. tit. Justices . 
requisites to the validity of a warrant, ii. 595. 
of acting in obedience, &c. ib. 
illegal execution of, ii. 595, 596. 
execution of search-warrant, ii. 596. 

proof by plaintiff, where the constable has acted in obedience, &c. 
ii. 595, 596. 

defence where the officer has not acted in obedience, &c. ii. 600. 
not liable where the justice has jurisdiction, and the warrant per se 
valid, ib. 

secus , where the justice had no jurisdiction, ii. 597. 
or where the warrant is manifestly illegal, ii. 598. 
search-warrant, goods not found, ii. 600. 
by a constable who acts without warrant, ib. 
within the stat. 24 G. 2, c. 44, s. 8, ib. 
also within the stat. 21 J. 1, c. 12, s. 5, ib. 
when he may arrest without warrant, ii. 000, 601, 
on charge made by another, ii. 601. 
on suspicion where no charge is made, ii. 601. 
by one who directs a constable to arrest, ii. 603. 
by private person, without warrant, ii. 604. 
orders of removal by, iii. 1 005. 
proof of convictions by, i. 303. 
costs, certificate for, app. ii. iii. 1456. 

having jurisdiction are not responsible for mistakes in matters of law, 
ii. 588. 

not liable for what they do at sessions, when, ii. 586. 

qualification of, app. ii. iii. 1452. 

form of conviction by, ib. 

time of drawing up conviction, ib. 1453. 

commitment by, ib. 

previous summons by, ib. 

warrant of commitment by, ib. 1454. 

warrant of distress by, ib. 1 455. 

notice to, under 24 G. 2, ib. 1456. 

JUSTIFICATION, 

proof of, in an action for a libel, ii. 643. 
on charge of homicide, ii. 720. 
under process of law, ib. 
self-defence, ii. 721. 
in trespass, plea of, iii. 1131. 
partial proof, when sufficient, ib. 

KILLING, 

of malice aforethought, when, ii. 709* 
voluntary, when, ib. 

KING, 

sign-manual of, effect of, 241, 242. 
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KING’S BENCH, 

books in master’s office, admissibility of, i. 248. 

KING’S BOOKS, 

when conclusive evidence, iii. 1090. 

KING’S PROCLAMATION. See Coin— Forgery— Negligence— Notice* 

when necessary to prove coin current, ii. 310. 

KNOWLEDGE, 

allegation of, when surplusage, i. 437. 

guilty, evidence of, ii. 468. 

of accessory, presumption as to, ii. 10. 

of counterfeit coin, ii. 311. 

by acceptor that payee was fictitious, ii. 313. 

that bill will not be paid, equivalent to notice, when, ii. 235. 

of illegality precludes plaintiff from recovering, when, ii. 246. 

of accessory, to be inferred when, ii. 9, 10. 

of bankruptcy, evidence of, ii. 172, 173. 

of both parties renders notice unnecessary, when, iii. 728. 

by one of several poachers that others are armed, effect of, ii. 507. 

of party, effect of as to evidence, ii. 683. 

proof of in case of uttering forged bill, ii. 468. 

that payee of a bill is a fictitious person, ii. 314. 

LABOURERS, 

what are within the stat. 22 G. 3, c. 19, ii. 588. 

LACHES, 

effect of as to bill of exchange delivered without indorsement, ii. 266. 
discharge of, liability on a bill by, ii. 248. 

by obligee in suing principal does not discharge a surety, iii. 1066. 
a defence, when, app. ii. iii. 1428. 
effect of in excluding a remedy, ib. 

LADING, 

bill of, stamp on, iii. 1044. 

LADY-DAY, 

may be shown by evidence to mean Old Lady-day, when, ii. 4 1 6. 
LAND, 

title to chattel annexed to, iii. 866. 
nuisance to, action for, iii. 747. 

LANDS, 

nuisance to, iii. 741. 

interest in within the statute of frauds, when, ii. 481. 

LANDS ABROAD, 

property in, in case of bankruptcy, ii. 1 55. 

LANDLORD, 

proof of title by, ii. 412. 
of demise, ib. 

determination of lease, ii. 414. 

title of may be disputed, when, iii. 1181. 

title of, when it may be denied by tenant, iii. 973. 

proof of title of in ejectment, ii. 412. 

evidence of the demise, ib. 
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LANDLORD — continued '. 

doterminatiQn of the lease, ii. 412. 
time of entry, ib. 
notice to quit, ii. 411. 

agreement to give up portion of demised land, &c. oporates as a cove- 
nant, when, ii. 414. 

action by, against sheriff, for year’s rent, iii. 1020, 1027. 
cannot recover for money had and received from sheriff omitting to 
pay rent, &c. ii. 83. 
of an inn, lien of, ii. 561. 
of premises, lien on of goods deposited, ii. 649. 
liable for act of broker making distress, when, iii. 737. 
has no property in a thing distrained, iii. 1145. 

LAND-TAX, 

usage to compensate the off-going tenant variable, iii. 782. 
where tenant may claim to deduct payment of, iii. 974. 

LAPSE, 

title by, iii. 944. 

LARCENY, 

particulars of proof, ii. 604. 
caption and asportation, ib. 
felonic£, ib. 

ownership and possession, ii. 607. 
rulo of law as to possession, ib. 
ownership, ii. 608. 
of party described, ib. 

bailment to prisoner when available, ii. 609. 

bailment by wife, ib. 

proof to defeat, ib. 

in case of mere servant, ii. 609. 

precedent felonious intent, ib. 

determination of by tort, ii. 612. 

variance, ii. 614. 

presumptive evidence of larceny, ib. 
possession of stolen property, ii. 615. 
foyco of the presumption, ib. 
not conclusive, ib. 

wlion sufficient where the goods cannot bo identified, ib. 
embezzlement, stat. 7 & 8 G. 4, c. 29, s. 40, ib. 
particulars of proof, ib. 
identity of the goods or money, ib. 
receipt on account of the master, ii. 616. 
proof of embezzlement, ib. 
accessories, ii. 617. 
variance, ii. 618. 
venue, app. ii. iii. 1457. 
variance, ib. 
ownership, ib. 

consent to part with possession, ib. 

to part with property, ib. 1458. 
felonious intention, ib. 1459. 
presumptive evidence, ib. 
robbery, ib. 

embezzlement, ib. 1460. 
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LATENT AMBIGUITY, 

may be removed by extrinsic evidence, iii. 7G8, 769. 
in the case of a will, iii. 1270, 1271. 

LATENT DEFECT, 

action by reason of, iii. 1240. 

in subject of sale, avoids the sale, when, iii. 1215. 

LATITAT, 

suing out of the, commencement of the action, when, ii. 583. 

LAW, 

ignorance of, does not excuse, ii. 87. 

mistake of, money paid undor, not recoverable, ii. 87, 88. 

presumption of, i. 509. 

questions of, are for the decision of the court, i. 510. 
foreign, proof of, i. 294. 
covenant in, ii. 346. 

LAW OF EVIDENCE, 

its relation to the system of English law, i. 1 . 4, 5. 

LAWFUL ACT, 

damage from liability for, ii. 574. 

LAW AND FACT, 

questions of law, i. 510. 

jury to find facts, and not mere evidence, i. 511. 
distinction between law and fact, i. 513. 
in case of general technical inference, i. 516. 
of reasonable time, probable cause, &e. i. 514, 515. 
general technical terms, why allowed, ib. 

they involve law as well as fact, ib. 
reasonable time when a question of law, i. 517. 

when of fact, ib. 
notice of dishonour of bill, ib. 
when a question of law, when of fact, ib. 

in what cases the legal conclusion depends on the conclusion in fact, 
i. 516. 

grounds of decision in the absence of legal rules, i. 518. 
reasonable time, &c. is not in the abstract a question of mere law or 
of mere fact, i. 519. 
mixed questions of law and fact, ib. 
what are, ib. 

question as to the accuracy of the expression, ib. 
reasonable time, i. 521. 

instances where it is a question of law, ib. 
of fact, ib. 

probable cause, i. 522. 

may be a pure question of law, ib. 
may depend on an inference of fact, ib. 
fraud, i. 523. 

may be a mere question of law, ib. 
question of nuisance is for the jury, iii. 749. 
terms of contract, app. i. 635. 
probable cause, question of, ii. 668. 
may be a mere question of law, i. 524. 
or of mere fact, ib. 


5 u 3 



1766 INDEX. 

LAW AND FACT — continued . 

or depend on fraud in fact, i. 524. 
malice, ib. 
negligence, ib. 

usually a question of fact, ib. 
reputed ownership, ib. 
meaning of written instrument, ib. 

when to be inferred by the jury, ib. 
law and fact, why mixture of in an issue allowed, i. 3. 
law and fact comprised in every issue, i. 3, 4. 
doubt whether particular ’question be of law or fact, i. 513. 
grounds of distinction, ib. 
due diligence, ii. 225. 

due diligence to discover indorser’s place of abode, when a question 
of fact, ii. 236. 

reasonable caution in taking negotiable security, ii. 220. 
a question of fact, when, ib. 
put in issue by traverse of fact, iii. 1130. 
presumptions of, iii. 931. 

LAWS, 

are either substantive or adjective, i. 1. 
adjective are cither preventive or remedial, i. 2. 

LEADING QUESTION. Sec Examination — Witness . 
rule as to, i. 169. 
when necessary, i. 171. 
when allowed, i. 170, 171. 
may be put on cross-examination, i. 188. 

although the witness be favourable to the party cross-examining, ib. 

LEASE, 

what amounts to a, iii. 1177. 

at will, provision of statute of frauds as to, ii. 473. 
terms of holding explicable by custom, when, ii. 363. 
one who has possession under a void lease may maintain trespass, 
iii. 1100. 

acceptance of by assignees, what amounts to, ii. 189. 

effect of acceptance of by assignees of bankrupt, ib. 

delivery up by bankrupt of, ib. 

by infant, ii. 555. 

to an infant, affirmance of, ib. 

avoidance of, ib. 

stamp on, iii. 1047. 

commencement of according to the date, iii. 1080. 
with covenant not to assign, effect of bankruptcy upon, ii. 176. 
discharge from under bankruptcy, ii. 189. 
what amounts to, iii. 1177. 

LEASE VOID, 

terms of holding, when regulated by, ii. 413. 

LEASES, 

when admissible to prove lessor’s right, ii. 336. 

.effect of, ib. 

LEATHER SEARCHERS, . 

liable in trespass if they exceed their authority, ii. 586. 
trespassers in seizing leather sufficiently dried, iii. 1111, 1112. 
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LEAVE AND LICENSE. See Trespass. 
proof, on issue of, iii. 1137, 1138. 

LEDGER BOOK, 

of Ecclesiastical Court, i. 302. 
proof by copy of, ib. 

LEET, 

presentment in, not traversable, ii. 617. 

LEGACY, 

not recoverable by action, ii. 454. 
parol, evidence as to, iii. 763. 
right to recover, app. ii. iii. 1416. 

LEGAL EFFECT, 

proof according to, where sufficient, i. 461. 
allegation according to, sufficient on indictments, i. 462. 
contracts, i. 462, 463. 

variance from, in case of written instrument, i. 480, 481, 482,483. 

LEGAL OBLIGATION, 

implied promise, when founded on, ii. 74. 

a husband is not obliged to maintain his wile's children by a former 
husband, ii. 546. 

LEGAL PRESUMPTION, 

nature and effect of, iii. 916. 

LEGAL PROCEEDING, 

notice when essential to its validity, iii. 732. 

LEGAL PROCESS, 

justification under, iii. 1111. • 

setting in motion makes the parly a trespasser, iii. 1110. 
monoy recovered by, ii. 92. 

LEGALITY, 

of contract, ii. 63. 1 03. 
when it vitiates the contract, ib. 

LEGATEE. Sec Will. 

LEGITIMACY 

of child born in matrimony, proofs and presumptions as to, ii. 196, 
197, 198. 

LESSEE, 

estoppel of, iii. 973. 

discharged from lease under bankruptcy, ii. 189. 

LESSOR, 

title of may be disputed, when, iii. 1181. 

LETTER. See Post Mark . 

proof on indictment for stealing, ii. 308. 
cross-examination as to contents of, i. 199. 
containing ambiguous evidence for a jury, ii. 232. 

LETTERS 

written by wife, admissible, when, ii. 354. 356. 

LETTERS OF ADMINISTRATION. See Executor . 

LETTERS PATENT, 

must be produced, when, ii. 3. 
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LEVANCYAND COUCHANCY, 
actual, when to be proved, ii. 315. 
when incident, ii. 810. 
divisibility of allegation, iii. 975. 

LEVANT AND COUCHANT. See Common. 
cattle, claim of common for, ii. 315. 
what are, ib. 

proof of being, ii. 315, 316. 

whole of plea claiming right for cattle may be put in 
proof under plea of, ib. 
justification, onus probandi , ii. 318. 
partial proof, effect of, ib. 

LEX LOCI, 

recognized by the law of England, ii. 519. 

LEX MERCATORIA, 

branch of general law of England, ii. 260. 

LIBEL AND SLANDER, 

proof in civil action, particulars of, ii. 618. 
fact of publication, ib. 
of the words, &c. ib. 
variance, ib. 

publication of the libel, ib. 
in general, ib. 
by an agent, ii. 621. 
in particular county, ii. 622, 623. 
admission, ii. 623. 
in case of newspaper, ii. 624. 
stat. 38 G. 3, c. 78, ib. 
variance, ii. 626. 
proof of averments, ib. 
character, ii. 627. 
of attorney, physician, &c. ib. 
proof, when unnecessary, ii. 628. 
colloquium, ib. 
innuendos, ii. 628, 629. 
evidence of malice, ii. 629. 
from the contents, ib. 
from extrinsic circumstances, ii. 630. 
claim of title to land, ii. 631. 
character of servant, ib. 
communication by party interested, ii. 632. 
by way of admonition, &c. ib. 
criticism, ib. 

occasion of speaking but colourable, ib. 
unnecessary publication, ib. 
falsity of the communication, ib. 
collateral proof of malice, ib. 
publication of other libels, ii. 633. 
speaking of other slander, ib. 
their truth may be proved by the defendant, ib. 
damages, ii. 636. 

special damage, ii. 637. 

evidence of, not admissible unless it be averred, ib. 
loss of marriage, ib. 
of customers, ib. 
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LIBEL AND S LA N D ER — con tinu cd. 
prevention of sales, ii. 637. 
general loss of profits, ib. 

connection between the, injury, and the special damage, ib. 
evidence in defence, ii. 638. 
under the general issue, ib. 
of circumstances connected with the libel, ib. 
publication in course of duty, ib. 
as a member of parliament, ib. 
judge or juror, ib. 
petitioner, ib. 
counsel, ib. 

report of judicial proceedings, &o. ii. 639. 
publication procured by contrivance, ib. 
accord and satisfaction, ii. 640. 
evidence in mitigation, ii. 641. 
justification, ii. 643. 
hearsay, ii. 471. 

indictment, particulars of proof, ii. 644. 
publication, ib. 
malice, ib. 

proof in defence, ii. 645. 
stat. 32 G. 3, c. 60, ib. 
effect of this stat. ib. 

variance from averments in action, i. 446. 
meaning of a question of fact, when, i. 525. 

LIBEL, 

what amounts to, app. ii. iii. 1461. 

proof of publication, ib. 1462. 

amendment in action for, ib. 

prefatory averments, innuendos, proof of, ib. 

privileged communication, ib. 1463. 

malice, ib. 1465. 

special damage, ib. 

evidence in mitigation, ib. 1466. 

justification, ib. 

costs, ib. 1 467. 

indictment lies, when, ib. 

province of jury, ib. 

competency, iii. 1123. 

•LIBERARI FECI, 

an estoppel, when, ii. 407. 

LIBERTY 

of hawking to grantor and heirs reserved in grant, operates as a 
grant, ii. 505. 

LIBERUM TENEMENTUM, 

object of the plea, iii. 1123, 1124. 
election of defendant on issue joined on, ib.. 
divisibility of the plea, ib* 

plea of, when necessary to compel a new assignment, iii. 1 133. 
plea of, iii. 1 123. 

LICENSE, 

plea of, iii. 1131. 
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LICEN SE — continued . 

proof on issue on plea of, iii. 1187, 1138, 
in law, what, ib. 

must be specially replied, when, ib. 
effect of license as an authority, ib. 
for pleasure or for profit, ib. 

distinction between them, ib. 
from Crown, secondary evidence of, i. 396. 
to legalize a particular voyage, proof of, iii. 875. 
to trade, proof of search for in case of loss, i. 390. 39(T. 
by lord of manor to fish, ii. 336. 
to inclose common, presumptive evidence of, ii. 316. 
ancient, to fish, admissible, i. 68. 
of pope, evidence to prove an impropriation, i. 242. 
essential to create title to recover, ii. 83. 
secus , in case of donation, ib. 
public, 

under the king’s sign-manual, i. 241, 242. 
of the pope, i. 242 
when admissible, ib. 
copy whether admissible, ib. 

book of licensing officer of entry of stage-coach not evidence to prove 
ownership, i. 249. 

for prisoners discharge, evidence of, i. 241, 242. 
of pope, i. 242. 

of what evidence, ib. 

to trade with enemy, evidence of, iii. 875. 
not revocable, when, app. ii. iii. 1468. 
parol, when binding, ib. 

to marry by superintendant registrar, ii. 703. 

deed when essential to, ii. 473. 

plea of in trespass, iii. 1137. 

different kinds of, ib. 

personal, when, ib. 

abuse of must be pleaded, when, iii. 1138. 

LICENSES, 

to fish, evidence of title, when, ii. $36. 

LIEN, 

express agreement, ii. 646. 
notice of terms, ib. 
presumptive evidence of, ib. 
general usage of trade, ii. 647, 648, 649. 
of a workman, ii. 648. 

right of, when a defence in action of trover, iii. 1166. 
waiver of, ib. 

proof of tender to relieve goods from, iii. 1072. 
on bill of exchange for advances, iii. 993. 

of carrier does not divert the right of stopping in transitu , ii. 647. 
proof of not admissible under plea of general issue, app. ii. iii. 
1468. 

when existing, ib. 

right to detain for, to be pleaded, when, iii. 1166. 

LIGHT, 

provisions of stat. 2 & 3 W. 4, c. 71, as to, iii. 921. 
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LIGHTS. See Windows . 

obstruction of. See Windows, iii. 1294. 
proof of right to, iii. 744. 
presumptive evidence of grant of, iii. 912. 

windows cannot be obstructed, when, although not existing for 
twenty years, iii. 743. 

LIMITATIONS.* 

stat. 21 Jac. 1, c. 16, s. 1, ii. 651. 
right of entry within twenty years, ib. 
adverse possession, ib. 

for the jury, ib. 
debt, when barred by, ib. 
issue of non accrevit , See. ii. 657. 
proof on whom incumbent, ib. 
commencement of action, ib. 
cause of action, ii. 658. 
in trespass, ib. 
negligence, ii. 659. 
slander, ib. 
thing done, &c. ib. 
promises, ii. 661. 
money lent, ib. 
promissory note, ib. 
in case of factor for not accounting, ib. 
special damage, ib. 
cutting down trees, ii. 662. 
replication of promise within six years, ib. 
admission of debt, ib. 
presumption raised by the stat. ib. 
acknowledgment, ib. 

provisions of the stat. 9 G. 4, c. 14, s. 1. ii. 665. 
on oral promise insufficient, ib. 
even when made previous to the passing the act, ib. 
the promise must be express, or amount to a clear admission of a 
still subsisting liability, ii. 666. 
a question for the jury where the words are ambiguous, ib. 
circumstances to be proved in avoidance of the stat., ib. 
existence of the debt, ib. 

admission of existence, and that it is unsatisfied, ib. 
allegation of discharge on false grounds, ib. 
evidence to falsify, when admissible, ib. 
denial of debt, admitting the receipt of the' money, ib. 
acknowledgment by one of several, ii. 667. 
ground of admitting, ib. 

subsequent promise, agreement of with the original promise, ii. 
670. 

mutual accounts, ib. 
disability, ii. 672. 
in case of set-off, ib. 
by statute, 

in case of writ of right, iii. 911. 

mort cCancester and action possessory on possession of ancestor, 
ib. 

on plaintiff’s own seisin, ib. 
to writ of formedon, ib. 
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LIMITATIONS — continued. 

statute of, when a defence in an aotion for use and occupation, 
iii. 1185. 

of action, from what time imputed, ii. 585. 
in trespass, ib. 
trover, ib. 

statute of, must be pleaded in an action on the case, t ii. 300. 

must bo replied to plea of set-off, iii. 996. 
stat. 3 & 4 W. 4, c. 27, construction of, app. ii. iii. 1470. 

3 & 4 W. 4, c. 42, ib. 1471. 
non accrevit l evidence under plea of, ib. 
part payment, ib. 1472. 
stat. 9 G. 4, c. 14, ib. 1473. 
merchants’ accounts, ib. 1474. 
general acknowledgment, when sufficient, 
under the stat. 9 G. 4, ii. 068. 

giving bill after expiration of six years is not sufficient, though it 
be paid within six years, ii. 668. 
acknowledgment may be implied from circumstances, ii. 669. 
receiving a dividend under a commission, effect of, ib. 
acknowledgment by one of several joint contractors sufficient, ib. 
stat. of, effect as to set-off, iii. 996. 

from an act done does not extend to an action for money had and 
received, ii. 660. 

does not attach to a debt proved in bankruptcy, ii. 181. 
stat. 9 G. 4, c, 14, s. 1, provisions of, ii. 665. 
cases decided under, ib. 

provisions of stat. 3 & 4 W. 4, c. 27, as to making entry, &c. ii. 
652. 

of the stat. 3 & 4 W. 4, c. 42, as to actions of debt for rent, &c. 
ii. 656. 

stat. of, q. whether lien barred by, ii. 650. 
stat. of, runs from the conversion in trover, ii. 660. 
stat. of, which bars trespass does not bar ejectment, ii. 659. 
as to anything done from what time it runs, ib. 
in case of trespass, ib. 
in action for consequential damage, ib. 

LIQUIDATED DAMAGES, 

stipulation for, construction of, iii. 852. 

LIS MOTA, 

excludes declarations in matter of pedigree, when, app. i. 602. 
effect of in excluding evidence, iii. 835. 

LIVERY, 

proof of, ii. 381. 

in fact to be presumed, when, iii. 900. 

LIVERY-STABLE KEEPER, 

lien of, ii. 649. 

LLOYD’S BOOKS. See Policy . 

LOAN, 

conventional lending, ii. 79. 

LOCAL CUSTOMS. See Customs. 
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LOCALITY, 

of offences, ii. 341. 

of action at common law, ii. 344, 345. 

LOCUS IN QUO, 

meaning of in trespass, iii. 1123. 

LODGER, 

in a house, right of a, iii. 743. 

LOG-BOOK, 

of man-of-war admissible, when, i. 247. 

LONDON, 

customs of, how ascertained, ii. 303. 

city of, books of, i. 228. 

books of city of, provable by a copy, ib. 

LORD, 

right of by custom in diminution of common, ii. 317. 

LORDS, 

Journals of House of, app. i. 607. 

LOSS, 

of ship, proof of, iii. 876. 

presumptive evidence of, iii. 878. 

of goods, proof of, ii. 284. 

proof of amount, iii. 880. 

of bill of exchange, remedy upon, ii. 203. 

of bill insufficient to prove in action on, ii. 265. 

of goods by carrier, proof of, ii. 286. 

a conversion, when, iii. 1157. 

LOST BILL, 

proof in action on, ii. 244. 
proof of value given, ib. 
action upon, ii. 220. 

LOST DEED, 

proof of execution of, i. 387. 
of search for, ib. 

LOST INSTRUMENT, 

proof of stamp, i. 393. 

of execution of, ib. 
secondary evidence of, ib. 
by counterpart, ib. 
copy, i. 394. 
registry, i. 394, 395. 
chartulary, i. 395. 
by oral evidence, i. 393. 

LUNACY, 

iinding of by coroner’s inquest, effect of, i. 309. 
when a defence in a civil action, ii. 103. 
evidence of, iii. 1276. 

LUNATIC, 

provision as to marriage of, ii. 704. 
competency of, i 92. 
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MACHINE, 

patent for. See Privilege . 

MACHINERY, 

in case .of bankruptcy, ii. 157. 

MAGISTRATE, 

evidence by, under the general issue, ii. 585. 
stat. of J. 1, c. 12, s. 5, provisions of, ib. 
liable in case he exceed his jurisdiction, ii. 580. 
evidence to warrant conviction by, ii. 831. 
certificates by, of repair of road, ii. 808. 

MAIMING, 

what is, ii. 694. 

MAJORITY, 

to act for the whole, when, ii. 672. 
when binding, ib. 

MAGNITUDE, 

variance from, effect of, i. 440, 441. 445. 

MAINTENANCE, 

separate, of wife, when a defence to the husband, ii. 546. 

MALA FIDE, 

conduct in taking transfer of bill, ii. 220. 245. 
a question for the jury, ii. 378. 

MALICE, 

a question of law, when, i. 524. 
of fact, when, ib. 

proof of, in case of murder, ii. 712. 
inference of law as to, ib. 
actual intention to destroy, proof of, ib. 
in maiming cattle, ii. 694. 
implied, when, ii. 718. 
gross negligence equivalent to, iii. 725. 
constructive, what amounts to, ii. 713. 
evidence of, in case of arson, ii. 51. 

proof of, in an action for a malicious prosecution, ii. 686, 687. 
evidence to rebut, in an action for a malicious arrest, ii. 691. 
proof of, in an action for slander or libel, ii. 629. 
an inference of law, when, ib. 
proof of, in an indictment for a libel, ii. 644. 
legal sense of the term, ii. 673. 
malice in law, ii. 52. 674. 
fact, ii. 675. 

presumptions as to malice, ib. 

a question of fact, when, ib. 

in case of libel, ib. 

in case of murder, proof of, ii. 711. 

implied, when, in action for malicious arrest, ii. 690. 

MALICE AFORETHOUGHT, 

what is, ii. 709. 

evidence of in case of libel, ii. 629. 
presumable, when, in case of murder, ii. 716. 
proof of in action for malicious prosecution, ii. 683. 
evidence of, ii. 313. 

MALICIOUS ARREST. See Malicious Prosecution . 
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MALICIOUS INJURIES, 

indictment under the stat. 9 G. 4, c. 31, 8. 12, ii. 691. 
maliciously cutting, &c. ib. 
intention, a question for the jury, ii. 092. 
evidence of intent, ib. 
variance, ii. 693. 

indictment for administering poison to a woman quick with child, ib. 
indictment for maiming cattle, ii. 694. 
proof of malice, ib. 
malicious wounding, app. ii. iii. 1478. 
malicious shooting, ib. 1479. 
lawful apprehension, ib. 
for poaching, ib. 1480. 
administering poison, ib. 
malicious mischief, ib. 

MALICIOUS PROSECUTION, 
particulars of proof, ii. 676, 677. 
prosecution by the defendant, ii. 677. 
identity of plaintiff, ib. 
variance as to the charge, ii. 678. 
acquittal, ib. 

malicious charge before a magistrate, ii. 679. 
probable cause, want of, ii. 680. 
when a question of law, ib. 
when of fact, ib. 

proof of mere acquittal not sufficient, ii. 685. 
proof of malice, ii. 686, 687. 
damages, ii. 690. 

costs to be estimated as between attorney and client, ib. 
malicious arrest, ii. 686. app. ii. iii. 1476. 
proof of the arrest, ib. 
determination of the action, ib. 
variance, ii. 688, 689. 
malice, ib. 
defence, ib. 

action for, lies when, app. ii. iii. 1475. 
probable cause, direction as to, ib. 
costs, 43 Geo. 3, c. 46, ib. 1477. 

MALICIOUS TRESPASS, 

act of, iii. 1143. 

MAL-PERFORMANCE 

of contract, where evidence in reduction of damages, iii. 1210. 
when a defence, ii. 105. 

MALUM IN «SE, 

distinction between, and malum prohibitum , ii. 94. 

MAN-OF-WAR, 

log-book of, admissibility of, i. 247. * 

MANDAMUS, 

not granted to justice to compel production of deposition, i. 323. 
not grantable till the proceedings on the first record are complete, 
app. ii. iii. 1480. 
presumption as to, iii. 936. 

to justices to set out facts in a conviction, ii. 695. 
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MANNER 

of giving testimony, observations on the, i. 547. 
to be estimated by the jury, i. 524. 

MANNER OF INJURY, 

essential to trespass, iii. 1106. 

MANOR, 

evidence to prove a manor, ii. 695. 
by reputation, ib. 
of ancient demesne, ib. 
proof by muniments of manor, ib. 
proof of manorial rights, ii. 696, 697. 
presumption as to an inclosure by a tenant, ii. 636. 
variance in proof of manor, ii. 697. 
evidence to prove nature of tenure, ii. 336. • 
where lands are held according to the custom of husbandry, ib. 
title to, cannot be inquired into on an information under the game laws, 
ii. 502. 

evidence of title to, ib. 
custom of, ii. 363. 

custom of, when evidenced by custom of another, ii. 336. 
lord of, not necessarily entitled to a court, ii. 502. 
proof of by reputation, ii. 336. 

title to not triable in an action under the game laws, when, ii. 502. 
light of lord to slip of waste in, iii. 1 1 25. 
proof as to right of waste of, app. ii. iii. 1481. 

MANOR COURT, 

rolls of, evidence of custom, ii. 332. 

MANSLAUGHTER, 

when committed by administration of drugs, ii. 7 1 5. 
what amounts to, ii. 714. 

MANURE, 

taking of, action for, ii. 317. 
on farm, property in, iii. 1148. 

MAP. See Survey . 

of private estate, when admissible, i. 354. 
effect of in proof, app. ii. iii. 1481. 

MARINER’S WAGES, 
action for, iii. 1302. 
liability of owners, ib. 

MARK. „ See Hand-writing. 

MARKET, 

proof of right to hold, iii. 744. 

proof as to place of holding of, app. ii. iii. 1481. 

action for disturbance of, ib. 1403. 

holding of, a nuisance, when, iii. 748. 

MARKET OVERT, ’ 
proof of sale in, iii. 1227. 
effect of sale in, iii. 1 148. 1227. 

MARRIAGE, 

jurisdiction in questions of marriage, ii. 698. 
evidence of marriage in fact, ib. 
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MARRIAGE — continued \ 
by the register, ii. 699. 
in parish church, ib~ 
chapel, ib. 

registration not essential, ii. 700. 
publication of banns, ib. 
variance as to names of parties, ib. 
by licence, ii. 702. 
consent in case of minor, ib. 
provisions of stat. 3 G. 4, c. 75, ib. 

4 G. 4, c. 76, ii. 508. 

residence, ii. 703. 
in foreign couitfry, ii. 704. 
evidence in avoidance, ib. 
lunacy, ib. 

stat. 15 G. 2, c. 30, ib. 
marriages beyond seas, ib. 
judgments in ecclesiastical courts, ii. 705, 70(5. 
effect of, ib. 

presumptive evidence of, ii. 705. 
action for breach of promise of marriage, ii. 700. 
proof of promise, ib. 
general promise, ib. 
refusal to marry, ii. 707. 
evidence in defence, ib. 

admission of, not evidence in action for adultery, ii. 352. 
registry of. See Crim. Con . — Polygamy . 
books of Fleet prison not evidence of, i. 244. 

of dissenting meeting-house, ib. 
identity of parties not proved by the register, ib. 
proof of nullity of, ib. 

in fact must be proved on an indictment for bigamy, iii. 894. 
proof in action for adultery, ii. 352. 
certificate by bishop, ii. 302. 

laws of all Christian countries as to, recognized by the law of Eng- 
land, ii. 704. 

evidence and effect of marriage in Scotland, ib. 
when disprovable to show bastardy, ii. 198. 
proof of consent, app. ii. iii. 1482. 
dissolution of, ib. 1483. 
foreign divorce, ib. 
breach of promise of, ib. 

action against clergymanfor refusing to marry, whether maintainable, 
ib. 1484. 

effect of admission as to, ii. 352. 
avoided by incapacity, when, ii. 703. 

MARRIED MAN, 

pretending to be single, marries, action againsr, ii. 84. 

MARRIED WOMAN, 

submission by to an award, ii. 117. 

MARRIAGE ACT, 

26 G. 2, c. 33, s. 14, provisions of as to registers, i. 243. 

MARRY, 

promise to marry not within the statute of frauds, ii. 479. 

5 X 
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MARSHALMAN, 

striking one of a crowd, cannot justify, iii. 1140. 

MARSHALLING 

of assets, ii. 55. 

MARY, SAINT, 

nunnery of, survey of possessions of, i. 287. 

MASTER, 

of King’s Bench, proof by books of, i. 248. 
when bound by the act of his servant, ii. 44. 

not in case of trespass by the servant, ib. 
proof of authority by, ii. 42, 43. # 

liable in trespass for act of servant, when, iii. 788. 
liable for act of servant, when, iii. 737. 
not liable for medical assistance to a menial servant, iii. 1298. 

MASTER OF VESSEL, 
lien of, ii. 649. 
negligence by, iii. 728. 

MATERIAL EVIDENCE, 

proof of, iii. 1134. 1231. See Venue, 

MATERIALITY 

of matter sworn, proof of on trial for peijury, iii. 859. 

MATERIALS, 

wrongfully annexed to the freehold, the property of the owner of the 
freehold, iii. 866. 

MATTERS ADMITTED BY THE PLEADINGS, 

no proof of necessary, i. 499. 

MEANS 

of obtaining evidence, no objection to the evidence itself, ii. 12. 

MEANS AND MANNER 

of trying, ii. 298. 

MEASURE OF EVIDENCE, 

how far the law interferes as to, i. 506. 

MEDIATE EVIDENCE, 
kinds of, i. 84. 
confession by a party, ib. 
declaration accompanying an act, ib. 
principle of admission, ib. 
mediate secondary evidence, ib. 
excluded, when, i. 86. 42. 
in what cases admissible, i. 42. 

MEDIATE TESTIMONY, 
when admissible, i . 27. 
general reputation, ib. 
under what limitations receivable, i. 81. 

declarations and entries by deceased persons against their interest, 
i. 44. 

by deceased tenants, i. 44, 45. 
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MEDICAL WITNESS, 

provisions as to, app. ii. iii. 1464. 

MEMORANDUM, 

may be referred to, to refresh the memory, i. 175. 
when it must be given in evidence, i. 180. 

to refresh mejnory need not be contemporary with the fact, i. 177. 
of agreement, when valid within the statute of frauds, ii. 482. 
what sufficient within the statute, ii. 488. 

MEMORANDUM ON RECORD, 

in proceeding by bill in the King's Bench, what term, iii. 1 075. 
by original or in the Common Pleas, ib. 

MEMORIAL. See Annuity . 

MEMORY, 

of witness may be refreshed, how, i. 175. 

MERCANTILE CONTRACT, 

admissibility of parol evidence to explain, iii. 779. 

MERCANTILE CUSTOMS, 

parcel of common law, ii. 800. 

MERCANTILE INSTRUMENT, 

construction of, iii. 807. 

MERCHANTS, 

custom of, ii. 300, 301. See Custom. 

MERE LAW, 

presumption of, iii. 930. 

MERGER, 

of parol contract, doctrine of, ii. 104. 
evidence under non-assumpsit , ib. 
of civil action in felony, iii. 112io. 
a defence, when, ii. 104. 

MESNE PROCESS. See Sheriff. 

MESNE PROFITS. See Ejectment. 

MESSUAGE, 

includes land, when, ii. 315. 
demise of, what it includes, iii. 773. 
parol evidence as to, ib. 

MICHAELMAS, 

being expressed, evidence inadmissible to show Old Michaelmas 
meant, iii. 759. 

in general means New Michaelmas, ii. 303. 

MIDWIFE, 

entry by, i. 202. 

MILL, 

right of water to. See Watercourses , iii. 1246. 
obligation to grind at, ii. 690. 

5x2 
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MILLED MONEY, 

what, ii. 311. 

MILLER, 

lien of, ii. 649. 

MINERALS, 

proof of title, to, iii. 1152. 
evidence of right to, ii. 697. 

MINES, 

ejectment for, evidence in, ii. 401. 
may be followed, when, app. ii. iii. 1484. 

MINISTERS ACCOUNTS, 

evidence when, iii. 1091. 

MINISTERIAL OFFICER, 

liable for excess of authority, iii. 1112. 

MINOR, 

marriage of, ii. 701. 
proof of, ib. 

MIRACLE, 

Mr. Hume's doctrine on the subject of miracles considered, i. 555. 

MISDELIVERY 

of goods, a conversion, iii. 1157. 

MISDEMEANOR, 

compounding of, illegal, when, ii. 248. 538. 545. See tit.. Illegality. 

MISDESCRIPTION 

of thing sold, vitiates a sale, when, iii. 1213. 

MISFEASANCE, 

action founded on, maintainable against one of several, ii. 286. 
carrier liable for, though the contract be vitiated by fraud, ii. 293. 

MISJOINDER, 

of plaintiffs, effect of, ii. 59. 

in case of felony, effect of, app. ii. iii. 1484. 

MISNOMER, app. ii. iii. 1484. 
effect of, as to variance, i. 478. 
when material, i. 489. 

must be pleaded in abatement, when, ii. 708. 
when not, ib. 

plea of, in abatement, ii. 3. 

of corporation, i. 470. 

of persons, i. 471, 472, 473. 

of parties to a deed, i. 471. 

how taken advantage of, i. 473. 

effect of, under stat. 7 G. 4, c. 64, s. 19, ii. 3. 

plea of, in abatement, now abolished, ii. 709. 

in fiat, effect of, app. ii. iii. 1344. 

MISREPRESENTATION 

avoids policy, when, iii. 885. 

MIS-SPELLING 

constitutes variance, when, i. 484. 
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MISTAKE, 

proof to show, when admissible, ii. 208. 
acceptance of bill of exchange by, ib. 

in written instrument may be proved by extrinsic evidence, iii. 760. 
when evidence to impeach a receipt, iii. 954. 
in particulars not material, unless it may have misled, ii. 110. 
correction oil does not render new stamp necessary, ii. 250. 
alteration of does not render new stamp necessary, when, iii. 1040. 
action for money paid under, ii. 86, 87. 

does not lie, when, ii. 87. 
must be mistake of fact, ib. 

not of law, ii. 87, 88. 
does not excuse a trespass, iii. 1120. 

ship taken as prize and acquitted, false imprisonment not maintain- 
able, ib. 

or misdirection of judge, motion for new trial on ground of, i. 531. 

no defence in an action of trespass, iii. 1 1 20. 

parol evidence admissible to prove, iii. 760. 

does not defeat a right, when, ii. 170. 

alteration to correct, ii. 256. 

MITIGATION, 

in trespass, iii. 1120. 

matters pleadable in bar inadmissible under the general issue, ib. 
evidence in, in action for a libel, ii. 641. 
of damages in case of crim. con. ii. 356. 

MIXED QUESTION 

of law and fact, meaning of, i. 519. 

MODUS. See Tithes. 

proof of discharge by, iii. 1087, 1088. 
validity of, iii. 1087. 

MOLLIS IMPOSITJO, 

a defence, when, iii. 1136. 

MONASTERY, DISSOLVED, 

proof that lands belong to, iii. 1093. 

MONEY, 

recovered by legal process, action does not lie for, ii. 92. 
in hands of agent, may be followed, when, ii. 709. 
although changed by purchase of chattel, ib. 
variance from allegation of, i. 493. 
may be followed and recovered, when, ii. 109. 

attached by a creditor abroad may bo recovered by assignees, when, 
ii. 168. 

may be recovered by assignees of bankrupt, when, ib. 
paid in respect of forged bill, ii. 90. 
satisfied by receipt of bank-note, when, ii. 80. 
deposited with stockholder, recoverable when, ii. 83. 

MONEY HAD AND RECEIVED. See Assumpsit , ii. 79. 
proof of actual receipt, ib. 
constructive receipt, ii. 74, 75. 80. 457. 
conventional receipt, ii. 80, 81. 
receipt of provincial notes, ib. 
by one of several, ib. 
by giving credit, ib. 
receipt of by agent, ii. 44. 46, 47. 82. 
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MONEY HAD AND RECEIVED— continued. 
revocation of order for payment of, ii. 82. 
admission of receipt of, ib. 

presumptive evidence of receipt of, ii. 82, iii. 990. 
proof of agreement to pay money received, ii. 82. 
action for, not maintainable without privity , when, ib. 
action for, on failure of consideration, ii. 90. # 

action for, when maintainable on breach of contract of sale, iii. 1194. 
on breach of contract by a vendee may be maintained by the prin- 
cipal, ib. 

cannot be maintained by agent, when, ib. 
by assignee of bankrupt, when the action lies, ii. 108. 
does not lie to recover the difference in value of goods fraudulently 
sold by the bankrupt, ii. 1 69. 
when maintainable by vendee of goods, iii. 1227. 
vendee cannot recover price paid as on failure of consideration by 
means of defect in the goods, ib. 
by party to a bill to the use of the holder, ii. 184. 262. 
action for does not lie where the contract is still open, ii. 92. 
nor for money recovered by legal process, ib. 

purchaser on breach of contract cannot recover more than the money 
paid, iii. 1194. 

does not lie for rent against one who claims title, ii. 86. 
sheriffliable for, when, iii. 1023. 
action for vendee, iii. 1 1 93. 

action for, when maintainable against a sheriff, iii. 1023. 
not recoverable by assignees, when, ii. 169. 

MONEY LENT, 
action for, ii. 79. 
proof of loan, ib. 
by medium of agent, ib. 

MONEY PAID. See Assumpsit. 
proof of payment, ii. 74. 

of request, ii. 75. 
when implied, ib. 
payment under compulsion, ii. 76. 
in an illegal transaction, ii. 77. 
amount recoverable, ii. 76. 

indorsee who pays part of bill may recover from the acceptor as for 
money paid, ii. 218. 

in course of illegal transaction may be stopped whilst in transitu , 
ii. 94. 

costs of suit recoverable as, when, ii. 263. 

contrary to law devised for protection of party is recoverable, ii. 93. 

MONEY PAID INTO COURT, 
payment of, effect of, iii. 828. 
operates by way of admission, when, ib. 
cannot be recovered back, iii. 832. 

MONEY WON AT PLAY, 

assault on account of, ii. 54. 

MONTH. See Time. 

MORAL OBLIGATION, 

when a sufficient consideration to support a promise, ii. 70. 
promise must be express, ib. 
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MORTGAGE, 

by lessor of premises let, effect of, iii. 1181. 

stat. 1 Will. 4, c. 60, extended by 4 & 5 Will. 4, c. 25, to mort- 
gagees or their heirs, app. ii. iii. 1484. 

MORTGAGEE. See Ejectment . 
of tolls, ejectment by, ii. 427. 
evidence by) in ejectment, ib. 
title of, to rent, ii. 709. 

of ship, when not liable for work done by authority of the master, iii. 
1801. 

MORTGAGES 

of goods and chattels in case of bankruptcy, ii. 155. 

MORTGAGOR, 

warranty of title by, ii. 92. 

cannot defeat mortgagee’s title, ii. 405. 

not properly tenant at will, ii 709. 

remaining in possession, title of, ii. 428. 

may be considered tenant at will, when, ii. 180. 

MORTMAIN, 

act of, whether extending to East India British possessions, app. ii. iii. 
1424. 

MOTIVE, 

variance from allegation of, i. 477. 
consideration of, in case of murder, ii. 719. 

MUNICIPAL LAW, 
objects of, i. 1 . 

MURDER, 

definition of, ii. 709. 
evidence of the killing, ib. 
proof of the death, ib. 
must be direct and positive, ib. 
proof of the cause of the death, ii. 710. 
connection of the act with the death, ii. 711. 
proof of malice, ib. 
kinds of malice, ii. 711, 712. 
malice in fact, ib. 

actual intention to destroy or injure, ib. 
negligence, ii. 713. 
malice in law, ib. 
killing by accident, ii. 715. 
negligence in lawful business, ib. 
malice resulting from legal situation, ii. 716. 
officers of justice, ib. 
authority under warrant, ib. 
without warrant, ii. 717. 
arrest by private person, ib. 
notice, proof of, ib. 
breaking of outward doors, ii. 718. 
evidence of homicide, by the prisoner , ib. 

presumptive evidence of guilt, 719. 
evidence for the prisoner, ii. 720 
justification, ib. 
process of law, ib. 
self-defence, ii. 721. 
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MURDER — continued . 
excuse, ii. 721. 
extenuation, ib. 
provocation, ib. 
trespass to property, ii. 723. 
words of reproach or insult, ib. 
fighting in heat of blood, ii. 724. 
accessories, ib. 

proof of death, app. ii. iii. 1484. 
principals and accessories, ib. 1485. 
cause of death, ib. 
venue, ib. 

malice prepence, ib. 
ifianslaughter, ib. I486, 
proof of, ib. 

concealment of birth, proof of, ib. 1487. 

MUSIC, 

piracy of, iii. 938. 

MUTINY ACT, 

provisions of as to soldier’s affidavit of place of settlement, ii. 438. 
examination under, i. 242. 

MUTUAL ACCOUNTS, 

excepted, when, from statute of limitations, ii. 671. 
in bankruptcy, ii. 177. 
securities by bankers, ib. 
credit, ib. 

MUTUAL CREDIT, 

what within statute of bankruptcy, iii. 995. 
with broker, ii. 177, 178, 179. 

in case of bankruptcy, what recoverable under, ii. 177. 
proof under the statute, ib. 

MUTUAL DEBTS, 

stat. 8 Geo. 2, c. 24, as to setting off, iii. 995. 

MUTUAL NEGLIGENCE, 

excludes an action, when, iii. 741. 746. 

MUTUALITY, 

when essential to admissibility of evidence, i. 261. 

NAME. See Misnomer. 

variance from allegation of, i. 470. 
variance as to* when material, i. 488. 
marriage under false name, effect of, ii. 701. 
mistake of, when ground of plea in abatement, ii. 708. 
peer, by what name he should sue, ii. 709. 

NAMES, 

true, of parties in case of marriage, ii. 700. 

NATURAL CONSEQUENCE 

of an act cogent evidence to infer intention, ii. 572. 

NATURAL PRESUMPTIONS, 

what, as distinguished from artificial, iii. 932. 

NATURAL SOURCES 

of evidence, i. 12, 13, 14. 
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NAVIGABLE RIVER, 

evidence of being* one, iii. 1253. 

-proof of being, ib. 

NAVIGATION, 

public right of, how it may be extinguished, iii. 1253. 

NAVY OFFICE, 

register of, evidence, when, i. 247. 

NECESSARIES 

supplied to wife, what are, ii. 543. 

NECESSITY, 

testimony of wife when admissible on the principle of, ii. 554. 
admission of witness from, i. 132. 

proof of goods thrown overboard from, a defence in action of trover, 
iii. 1168. 

principle of, in admitting evidence by a wife, ii. 554. 

NEGATIVE EVIDENCE, 

how affected by the rule that the best shall be produced, i. 502. 
proof of, when incumbent on the party alleging, i. 421. 

NEGLIGENCE, 

action for, iii. 725. 
particulars of proof, iii. 727. 
contract or undertaking, iii. 725* 
gratuitous agent, iii. 726. 
undertaking for reward, iii. 726, 727. 
a question of fact, iii. 727. 
damages, iii. 728. 

in performance of work agreed for at a stipulated price, when a defence, 
iii. 1307, 1308, 1309. 

allegation of per quod , &c. variance as to, imm^erial when, i. 476. 

effect of, as to civil liability, ii. 87. 

where negligence is imputable to both parties, ib. 

by an attorney, proof of, ii. 111. 

what sufficient to support an action, ib. 

where he acts for both parties, ib. 

responsibility for stating his own conclusions, ib. 

immaterial, when, ii. Ill, 112. 

ground of action when, ii. 87, 88. See Assumpsit . 

action for, on injury arising from, iii. 728. 

gross, party liable for, independently of contract, ii. 291. 

in carrier of persons, evidence of, ii. 295. 

limitation of action for, ii. 659. 

bar to an action by an attorney, when, ii. 111. 

evidence of, to constitute felonious homicide, ii. 713. 

in execution of commission, iii. 726. 

precludes money, when, ii. 86. 

by attorney, a defence, ii. 109. 

in respect of alteration of policy of insurance, iii. 888. 
plaintiff cannot recover where there is mutual negligence, app. ii. iii. 
1487. 

variance, damages, ib. 1488. 

general effect of, as to civil liability, iii. 725. 

by an agent, iii. 726, 727. 

a defence, when, in an action for work and labour, iii. 1308. 
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NEGLIGENCE— continued. 

proof of, in action against carrier, ii. 895. 

of plaintiff, excludes an action for a nuisance, when, iii. 741. 746. 

NE UNQUES EXECUTOR, 
proof under plea of, ii. 445. 

NEW ASSIGNMENT, 

when necessary in trespass, iii. 1182. 

unnecessary to admit evidence to defeat a special justification not sup- 
ported by facts, iii. 1133. 
when unnecessary in general, ib. 

waives trespasses in places mentioned in the bar, iii. 1141. 
on other occasions admits one trespass to be justified, ib. 
when unnecessary, iii. 1142. 
when improper, ib. 
of excess, iii. 1143. 

when necessary, on plea of liberum tenementum, iii. 1123. 
evidence under, iii. 1141. 

NEW CONSIDERATION, 

when a foundation for a promise, ii. 478. 

NEW PROMISE, 

under statute of limitations, ii. 662. 

NEWSPAPER, 

evidence of being proprietor of, ii. 24. 

NEW SHERIFF, 

not liable for escape, when, iii. 1020. 
transfer to, of writs and money, iii. 1017. 

NEW TRIAL, 

grounds of, i. 531. 

mistake or misdimction of judge, i. 532. 
in penal action, ib. 
waiver of misdirection, i„ 533. 
mistake of jury, ib. 
excessive damages, i. 534. 
after acquittal on indictment, ib; 
nonsuit, practice as to, i. 535. 
grounds for granting, app. i. 686. 

NICHOLAS (Pope). See Survey. 

NIL DEBET. See Debt. 
evidence on, ii. 369. 
general rule, ii. 370. 

effect of issue taken on, to a declaration on a bond, ii. 876. 
evidence under, before the new rules, ii. 369. 
since the new rules, ii. 871. 

effect of joining issue on, where the plaintiff might have demurred, ii. 
119. 

NIL HABUIT IN TENEMENTS, 

not pleadable by tenant against his landlord, iii. 1180. 

NOLLE PROSEQUI, 

entry of by commoner, Ii. 319. 

NON ACCESS. See Bastardy . 
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NON-AGE, 

trial of, ii. 555. 

NON ASSUMPSIT. See Assumpsit. 
proof on issue taken on, ii. 131. 
evidence under, in case of bill of exchange, ii. 241. 

NON CEPIT, # 

evidence on. See Replevin , , iii. 069. 

NON COMPOS, 

who is, iii. 1278. 

NON DETINET, 

in debt, suggesting devastavit , is on the defendant, ii. 454. 
evidence under plea of, ii. 388. 

NON EST FACTUM. See Bond. 
proof on issue of, ii. 376. 
evidence for the defendant, ii. 379. 
plea of, is not a general issue, iii. 992. 

under plea of, may be shown bond was taken after the return of the 
writ, ii. 119. 

plea of in covenant, ii. 342. 
effect of plea of, ii. 268. 

evidence under plea of, in case of covenant, ii. 342, 343. 

NON FEASANCE, 

does not amount to a conversion, iii. 1158. 
not a conversion, when, ib. 

action in respect of, from what time limitation runs, ii. 660. 

NON-JOINDER, 

of an assignee as plaintiff, ii. 174. 

NON-RESIDENCE. See Rector. 

proof in action for, ii. 308, 309, iii. 964. 

proof of being parson, ii. 24. 

action for time, how reckoned, iii. 964. 

NONSUIT, 

practice as to, i. 535. 

where facts alleged do not prove a cause of action, app. i. 636. 
cannot be set aside by party electing to be non-suited, app. ii. iii. 1488. 

NON TENUIT, 

evidence on plea of, iii. 970, 971, 972, 973. 

NOTARY, 

certificate of, ii. 302. 

NOTE OR MEMORANDUM, 

of contract for goods, what sufficient within the statute of frauds, ii. 490. 

NOT GUILTY, 

evidence under, in action of trespass, by the new rules, iii. 1118, 1 1 19. 

general issue in action of trespass, qucere clausum fregit, ib. 

evidence under, in action for malicious prosecution, ii. 682. 

effect of plea in action against carrier, ii. 287. 

in an action for libel, evidence under plea of, ii. 638. 

evidence in issue, in an action against the sheriff, iii. 1017. 

in trover , evidence under, iii. 1165. 
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NOT GUILTY — continued . 

evidence under, app. ii. iii. 1488. 

plea of, in action for maliciously outlawing the plaintiff, ii. 682. 
NOTICE, 

general rules as to, iii. 728, 729. 
as to the laws of the realm, ib. 

. acts concerning land, ib. 

every man answerable at his peril for the legality of his own act, ib. 

of act of forfeiture, essential when, iii. 729. 

one of several, notice to, effect of, ib. 

under Act of Parliament, iii. 729, 730. 

when in general necessary, ib. 

what sufficient according to the rule in equity, iii. 730. 

direct evidence of, iii. 731. 

to produce a notice unnecessary, iii. 730. 

extent of the rule, ib. 

when unnecessary, ib. 

proof of duplicate notice, iii. 731. 

service of, ib. 

proof of copy written at the same time, ib. 
must be entitled in the proper cause, ib. 

where notice is alleged, not sufficient to prove circumstances in excuse, 
ib. 

presumptive evidence of, ib. 
recital in deed executed by the party, ib. 
from reading newspaper, &c. iii. 732. 
subscription of deed as a witness, ib. 
notice essential to validity of a decree, &c. iii. 732. 
proof of possession by the adversary, ib. 
legal notice of adverse proceeding, ib. 
general and equitable rule as to, ib. 
notice to an agent, when sufficient, ib. 
notice of disputing steps of bankruptcy, iii. 733. 
insolvency, ib. 
dishonour of bill, ib. 
of value given, ib. 
of distress, ib. 

of disputing the value of goods sold, ib. 
of robbery in action against the hundred, ib. 

and see Husband and Wife — Justices— -Partners — Policy of 
Insurance — Trespass . 
effect of giving different notices, ii. 289. 

of proceeding against a party essential to a conviction, ii. 589. 
by commissioners under Inclosure Act, when presumed to have been 
given, ii. 117. 

to the under-sheriff’s agent in London not sufficient in an action 
against the sheriff, iii. 1013. 
of bankruptcy to a corporation, what, ii. 169, 170. 
of bankruptcy, when material, ii. 169. 
of dishonour of a bill to a stranger is unnecessary, ii. 265. 
to what parties necessary, ib. 
of dishonour of bill, ii. 225. 
from any party is sufficient, ib. 
of dishonour of bill need not be in writing, ii. 226. 
by the post, when sufficient, ib. 
of dishonour of bill supplied by knowledge, ii. 23d. 
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NOTICE — continued. 

in case of framer of accommodation bill, ii. 235. 
of dishonour of bill, rule as to time of, ii. 517. 
of dishonour of bill, excuse for not giving, ii. 230. 
necessity for giving, when superseded, ii. 232. 

facts in excuse of, in action by indorsee against indorser of bill, ii. 
235, 230, 

of dishonour, general principle on which it is excused, ib. 

of dishonour by indorsee of bill, ii. 236. 

to prove value given for bill of exchange, ii. 221. 

when necessary, ib. 

of defect in bill, when material, ib. 

of non-responsibility by a carrier, ii. 288, 289. 

to whom sufficient, ii. 288. 

to principal where goods were delivered to his agent, ib. 

by advertisement, when effectual, ii. 289. 

presumptive evidence of, ib. 

to quit in ejectment, proof of, ii. 415. 

proof of in an action on a guaranty, ii. 511. 

of set-off not evidence of a debt, iii. 997. 

to sheriff selling under an execution of previous act of bankruptcy, 
ii. 167. 

of dissolution of partnership, proof of, iii. 812. 
of action in trespass, iii. 1117. 
of disputing the value of goods, &c. iii. 1210. 
in case of warranty, iii. 1210, 1211. 

to determine tenancy, evidence of custom as to, ii. 362. 363. 
in trover, when essential to a conversion, iii. 1159. 
to quit disproves prior trespass, iii. 1118. 
to produce a document, i. 400. 
time of, ib. 

mode of giving, i. 401. 
form of, ib. 

when unnecessary, i. 403. 

of particulars on indictment for barretry, ii. 304. 
revocation, imports when, ii. 118. 

of prior act of bankruptcy, by issuing commission, ii. 172. 
money paid over by an agent after, ii. 82. 
of disputing value of goods, &c. when necessary, iii. 1210. 
in case of warranty, ib. 

of dissolution of partnership, effect of by way of admission, iii. 816. 
of disputing consideration of bill of exchange, necessary, when, ii. 221 . 
to officer, when act not done colore officii , ii. 97. 
of title, when essential to trover, iii. 1159. 
of bankruptcy not proved by issuing fiat, ii. 170. 
of dishonour, excuse for want of, ii. 235. 

to principal, renders notice to his agent unnecessary, when, iii. 729. 

to rescuer of felon, essential when, iii. 728. 

of dishonour of bill of exchange, manner of, ii. 227. 

of insolvency, proof of, ii. 167. 

effect of in creating lien, ii. 647. 

of disputing bankruptcy, ii. 125. 

omission to give effect of, ii. 126. 

judicial, general rule as to, app. i. 635. 

manner of proving, app. ii. iii. 1489. 

of action, ib. 

of appeal, ib. 
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N OTIC E — continued, 

proof of service of, app. ii. iii. 1489. 
constructive, ib. 1490. 

NOTICE BY THE COURT, i. 507. 
general customs of the realm, i. 508. 
artificial regulations prescribed by public authority, ib. 
computation of time by the calendar, i. 509. • 

known divisions of the kingdom, ib. 
public matters recited in Acts of Parliament, ib. 
royal proclamations, ib. 
equitable objections to a title, iii. 1191. 
matters of legal presumption, i. 509. 

a juror ought not to act on his own private knowledge, i. 510. 

NOTICE OF ACTION, 

in actions against justices, ii. 580. ’ 
when necessary, ib. 

of action against commissioners and assignees under a commission of 
bankrupt, ii. 179. 

when necessary in action against tollgate keepers, ii. 85. 
necessary where the party acted bond fide under a statute requiring 
notice, ii. 597. 

to justices, where necessary, ii. 580. 
form of, ii. 581. 
time of, ii. 583. 

NOTIFICATION, 

of intent to apprehend, when necessary, ii. 693. 
of authority to arrest in case of murder, ii. 718. 

NOTING, 

of bill of exchange not known or distinguishable from protest, ii. 232. 
of bill of exchange, use of, ib. 

NUDUM PACTUM, 

promise by executor, when a, ii. 448. 454. 

NUISANCE, 

to persons and personal property, iii. 783. 
particulars of proof, ib. 
proof of the nuisance, ib. 
of the property, &c. ib. 
general rule of law, ib. 
keeping mischievous animals, iii. 734. 
proof of the scienter , ib. 
placing of spring-guns, iii. 735. 
negligence of coach-owner, iii. 728. 
wilful injury, ib. 
waiver of, ib. 
negligence of agent, ib. 
where there is an intermediate agent, iii. 787. 
provisions of the Pilot Act, 52 G. 3, o. 89, s. 80, iii. 789. 
liability of public commissioners, iii. 740. 

of an occupier of land for non-repair of fences, ib. 
damage, ik 

evidence in defence, iii. 741. 
tareal property, ib. 
particulars of proof, iii. 742, 748. 
variance, iii. 742. 
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NUISANCE— continued. 

proof of incorporeal right, iii. 743. 
presumptive evidence of, iii. 743, 744. 
in case of lights, iii. 744. 
market, ib. 

act of injury by the defendant, iii. 745. 

continuance of nuisance, ib. 

notice, when necessary, ib. 

damage, iii. 747. 

proof in defence, iii. 748. 

evidence of, by way of admission, ii. 24. 

question of bridge, when amounting to, ii. 272. 

to reversionary interest, iii. 978. 

action for against a canal company, proof necessary in, iii. 1263. 
by agent, liability for, iii. 737. 
by building bridge, ii. 273. 

action for excluded by plaintiff’s negligence, when, iii. 741. 746. 

proof under general issue, app. ii. iii. 1494. 

agency, proof of, ib. 1491. 

proof of injury, ib. 1492. 

rule as to vessels, ib. 1493. 

indictment for, ib. 1496. 

to a railway, ib. 

NULLUM TEMPUS OCCURRIT ECCLESLE, 

a maxim of law, iii. 1084. 

NULLUM TEMPUS OCCURRIT REGI, 

application of the maxim, iii. 915. 

grant presumable against the Crown, when, iii. 916, 916. 

NUL TIEL RECORD, 

variance from in allegation of name,i. 478. 

NUMBER, 

of parties, variance as to, i. 477. 
effect of variance from, i. 440. 
of witnesses, observations as to, i. 550. 
two required by the civil law, ib. 

of witnesses, effect of in measuring the force of testimony, i. 653. 

OATH, 

obligation of, one great test of truth, i. 16. 21, 22. 

in what it consists, i. 21. 

who may be sworn, ib. 

form of the oath, i. 21, 22. 

infamous witness cannot be sworn, i. 16. 

interested witness, ib. 

must be a judicial oath, i. 22. 

this test excludes hearsay evidence, i. 26. 27. 86, 87. 89. 41. 

exceptions, reputation, &c. i. 27, 28, 29. 

traditionary declarations, i* 42. 

affirmations of Quakers, i. 23. 

in general essential to evidence, i. 21, 22. 

extends to peers, i. 28. 

children, ib. 

witnesses for prisoners, ib. 
formerly otherwise, ib. 

statutes relating to witnesses for prisoners, i. 23, 24. 
must be administered 4n open court, ib. 
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OATH — continued, 

Quaker, affirmation of, when allowed, i. 23. 
competency, religibus belief, what questions to be asked, i. 03. 
infant examined as to his competency before he goes before the grand 
jury, i. 94. 

questions to be put to a witness previous to administering an oath, 
ib. « 

examination of child as to competency to take an oath, ib. 
course taken when incompetent from under age, ib. 
must be taken by a child, i. 24. 
confession of prisoner made on, not receivable, ii. 38. 
multiplication of, in ancient times, i. 10. 

not to disclose communications excludes evidence, when, ii. 322. 
of allegiance, &c. ii. 338. 

form of, to be administered to a witness, app. i. 589. 
provisions of stat. 1 & 2 Viet. c. 105, as to, ib. 
affirmation by a Quaker, ib. 
by a seceding Quaker, ib. 

OATHS, 

declaration in lieu of test, app. ii. iii. 1490. 

OBEDIENCE 

to warrant, proof of acting in, ii. 595. 

OBLIGATION, 

legal promise implied from, ii. 69. 
moral, ii. 90. 

party bound without sealing, when, ii. 377. 
variance from allegation of, i. 506. 

OCCUPANT 

of tenement, declaration by, when admissible, ii. 33. 

OCCUPATION, 

by lessee, an occupation by the lessor, iii. 1170. 
proof of in action for use and occupation, iii. 1175. 
ceases, when, iii. 1176. 

ODO, 

bishop of Baieux, trial before, i. 6. 

OFFICE, 

title to, when triable in action for money had and received, ii. 83. 

saleable, passes under a commission of bankrupt, ii. 170. 

proof of title to, ii. 307. 

title to, ho\^ triable, ii. 83. 

by assumpsit, M. H, i?, when, ib. 

incompatible holding an, effect of, iii. 749. 

OFFICE COPY, 

admissible when, i. 226* ii. 336. 749. 
of deposition admissible, when, i. 326. 

of rule, sufficient to prove order for making submission to reference a 
rule of court, ii. 117. 

OFFICE, PUBLIC, 

proof of serving, iii. 1003. 

OFFICER, PUBLIC, 

acting as agent, when liable, ii. 46. 
liability on contracts, iii. 1170. 
for acts of negligence, ib. 



INDEX. 


1793 


OFFICER, PUBLIC — continued. 

entry by deputy of, when admissible, i. 341, 342. 

duty of, in executing a warrant, ii. 596, 597. See Constable . 

of justice, killing of, when murder, ii. 716. 

OFFICER, 

judicial, who, iii. 750. 
not liable in trespass, when, ib. 
affirmations in lieu of, app. ii. iii. 1290. 
taking oath by proof of^ ib. 1497. 

OFFICERS. See Justices— Constables, $c. 
of excise, iii. 749. 
of customs, &c. ib. 
action against, ib. 
notice of action, iii. 750. 
authorized certificates by, when evidence, ib. 
steward of a court baron a judicial officer, ib. 

OFFICIAL COMMUNICATIONS. See Libel. 

OLD WRITINGS. See Instruments of Evidence. 

OMISSION, 

to plead matter, when conclusive, i. 268. 

OMNIA RITE ESSE ACTA, 
presumption of law, iii. 935. 

ONE OF SEVERAL, 

an act by, the act of all, when, ii. 456. 
authority to bind the rest, ii. 206. 
admission by, ii. 205. 

partner’s act or declaration of, when admissible against the rest, iii. 
800. 

partner, admission by, iii. 805. 

promise by one of several indorsees, when evidence against the rest, 
ii. 239. 

executors, a release by, binds the rest, ii. 454. 

discharge by one of several assignees, of a bankrupt effectual, when, 
ii. 179. 

admission by one of several wrong-doers, when evidence against the 
rest, iii. 1113. 

satisfaction to, effect of, iii. 803. 
partners, fraud by, effect of, ib. 
satisfaction to, a satisfaction to all, when, ii. 249. 
indorsers of bill, ib. 
creditors, tender to, iii. 1008. 
request to, ib. 

acceptance by, effect of, ii. 205. 

partners, acceptance by, ii. 241. 

when binding on the rest, ib. 

indorsement by, ii. 218. 

indorsers, promise by, ii. 239. 

owners, demand of goods by, iii. 1163. 

notice to, when sufficient, ii. 229. 258, iii. 728, 729. 

act by one of several, when binding, &c. ii. 108. 

partners, effect of the bankruptcy of one, iii. 802. 

non-joinder of, effect of, iii. 803. * 

may be found guilty in action for misfeasance, ii. 280. 

satisfaction to, iii. 802. 
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ONE OF SEVERAL— continued* 
action by, iii. 803. 
notice to, when sufficient, iii. 729. 
jointly entitled, discharge by, effect of, ii. 179. 
joint creditors, tender to, sufficient as to all, iii. 1070. 
trespassers, admission by, effect of, iii. 1113. 

ONUS PROBANDI, 

lies on the party who alleges the affirmation, i. 418. 
who has peculiar means of knowledge, i. 420. 
otherwise where the negative involves a criminal omission, ib. 
and in general, where the law presumes the affirmative, ib. 
on issue on plea in abatement, i. 428. 
appeal against an order of removal, ib. 
against an order of bastardy, ib. 
in account, ii. 18. 
in replevin, iii. 909. 
general rule as to, app. i. 023. 

OPERATION OF LAW, 

assignment by, effect of, ii. 346. 

OPINION, 

of underwriters, admissibility of, iii. 887. 
agreement to be bound by, effect of, ii, 116. 

OPINIONS, 

on questions of skill and judgment, ii. 517. 

as to genuineness of handwriting, when admissible, ib. 

ORAL EVIDENCE. See tit: Parol Evidence . 
priority of consideration, i. 77. 

when admissible notwithstanding written evidence on same point, iii. 
790, 791. 

of contract, when excluded, i. 505. 
of writing, admissible, when, ib. 

ORDEAL, 

the abolition of the trial by, its effect on the trial by jury, i. 7. 
the trial by ordeal partly occasioned by inability to decide by circum- 
stances, i. 10. 
fell into disuse, when, i. 7. 
election ofj app. ii. iii. 1497. 

ORDER, 

of Lord Chancellor for superseding a commission, whether admissible, 
ii. 607. 

of court, proof of, ii. 117. 
of Judge, proof of, i. 309. 

of justices, in settlement cases, effect of, i. 294, iii. 1006. 
of justices, when made corruptly, remedy against, ii. 588. 
form of, prescribed By a statute, must be used, when, ib. 
of justices, form of, ii. 593. 
should pursue xhe words of tie statute, ib. 
for stopping a footway, ii. 593. 

of justices to collect a composition m lieu of statute duty, what essen- 
tial to, ii. 586. 

for payment of labourers’ wages, ib. 
for wages, what essential to sue, ib. 
of sessions, conclusive when, ii. 582. 

for goods, evidence for vendee, when, although time and price arc not 
mentioned, ii. 790. 
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ORDER — continued . 

how impeachable, app. ii. iii. 1479. 
of Chancellor, validity, ii. 124. 

ORDER OF COUNCIL, 

recognition by, that particular places are in the possession of an 
enemy, is an evidence of the fact, iii. 1230. 

ORDER OF PlfoOF. See Onus Prohandi. 
defendant when entitled to begin, i. 428. 
justification, i. 426. 
appeal, ib. 

where there are several pleas and issues, ib. 

by different defendants, ib. 

in case of several issues, app. i. 027. 

ORDER OF REMOVAL, 

effect of, iii. 1005. 

ORDINARY, 

certificate by, effect of, i. 285. 

in cases of marriage and bastardy, i. 285, 280, 287, 288, 289. 
proof of right to pew, against the, iii. 80(5. 
right to dispose of seats in a church, iii. 802 

ORDINATION, 

proof of, in case of marriage, ii. 703. 

OUSTER, 

from a rectory, not proved by evidence of taking tithes only, ii. 431. 
of joint- tenant, wha t amounts to, ii. 430. 

OUTER DOOR, 

net to be broken in execution of civil process, when, ii. 718. 

OUTLAWRY, 

competency of party outlawed, i. 97. 
malicious, ii. 682. 

OUVERTURE DE LA FACILITE, 

established, when, app. ii. iii. 1424. 

OVERCHARGES, 

by agent, principal entitled to recover for, ii. 47. 

OVERSEER. See Churchwarden — Settlement. 
proof of appointment of, ii. 308. 
presumption as to custody of appointment of, 390. 
custom to appoint separate, ii. 358. 

evidence of request to a surgeon to attend a pauper, iii. 1299. 
a trespasser in executing distress for a rate illegally made, ii. 438. 
books of rates to be kept by, i. 240. 
provisions of stat. 17 G. 2, c. 38, s. 14, ib. 

of 42 G. 3, c. 40, as to parish apprentices, ib. 
proof to justify appointment of overseers for a subdivision, iii. 750, 
751. 

whether a parish can have the benefit of the stat. of Eliz. is a question 
of fact, iii. 750. 

appointment of, may be by parol, iii. 751. 

action against, for not returning surplus, under 27 G. 2, c. 20, s. 2, ib. 
for money lent, ib. 
for refusing inspection, &c. iii. 752. 

5 Y 2 



1796 


I N D E X. 


OVERSEER — continued 

action against, for supplying poor with provisions, iii. 752. 
appointment of, how questionable, app. ii. iii. 1497. 
appointment of, in a parish containing several ohapelries, ib* 
refusing Jo deliver up book, commitment of, 591. 
omission by, to sign the burgess list, ib. 

OVERSEERS OF PARISH, 

constitute one officer, iii. 750. 

money paid by request of one of several, whether recoverable against 
all, iii. 751. 

OVERT ACT. See Treason. 

OWNER, 

declaration by, when admissible against one claiming title through 
him, ii. 33. 

OWNER OF LAND, 

guilty of a nuisance when, in digging, iii. 743. 

OWNERS OF PACKET 

employed by Government, liable for stores ordered by captain, iii. 
1301. 

OWNERSHIP, 

acts of, evidence to prove title, iii. 1125, 1120. 
on other lands, when evidence, ib. 

acts of necessity for, to give weight to ancient documents, i. 68. 
proof of, on charge of larciny, ii. 607. 

of property, proof of, on indictment for obtaining, &c. ii. 456. 
of dwelling-house in case of burglary, ii. 280. 

PARCEL OR NOT, 

provable by extrinsic evidence, iii. 773, 774. 

PACKER, 

lien of, ii. 649. 

PARDON, 

promise of, does not take away competency, ii. 11. 
effect of statutes which entitle offender to a pardon on discovery, &c. 
ib. 

justice of peace has no authority to promise pardon, ib. 
effect of, to restore competency, i. 100. 

7 & 8 G. 4, c. 28, s. 13, provisions of, 101. 

9 G. 4, c. 12, s. 3, provisions of, ib. 

PARENTS 

may give evidence, to bastardise issue, ii. 10. 

PARISH, 

variance in description of, i. 465. 
parish books, when evidence, i. 245. 
vestry-book, entry in as to a pew, ib. 

book from parish chest not evidence to prove parish certificate, i. 246. 

election of treasurer of, i. 245. 

of rates and assessments, i. 246. 

of parish apprentices, ib. 

variance from description of, i. 468, 469. 

evidence of conspiracy to charge, ii. 330. 

proof of cause of action within a particular parish in a penal action, 
iii. 848. 
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PARISHIONERS, 

rated, admissions by, ii. 28. 

liability of, on order to repair a church, iii. 1 1 72. 

PARISH REGISTER, 
when admissible, i. 243. 
proof of, i. 22. 228. 247. 

PARLIAMENT, 

a member of, not examinable as to what has passed in parliament, 
i. 185. 

journals of, evidence of, i. 228. 
prorogation of, noticed by courts, i. 508. 
member of, act of bankruptcy, ii. 194. 

certificate by Speaker of House of Commons, under 3 Viet. -c. 9, is 
conclusive, app. ii. iii 1498. 

PARLIAMENTARY SURVEYS, 

under the Commonwealth, admissibility of, i. 237. 
evidence, when, iii. 1091. 

PAROL EVIDENCE, 

admission of, with reference to written evidence, iii. 752. 
general principle, ib. 
general rules, iii. 752, 753. 
not admissible 

to supersede written evidence, iii. 753. 
by supplying a defect, &c. ib. 
apparent and latent ambiguities, iii. 755. 
apparent ambiguity, what within the rule, ib. 
not admissible to remove an apparent ambiguity, iii. 755. 
nor to contradict or vary the meaning of a written agreement, iii. 
757, 758.*' 

or to extend or limit the terms of a written agreement, ib. 

nor to contradict it, ib. 

nor to extend or limit its terms, ib. 

nor to contradict the consideration expressed, ib. 

although a further consideration may be proved, ib. 

nor to add an exception or qualification, ib. 

nor to show a difference prior or contemporary agreement, ib. 

nor to add to the terms, iii. 700. 

nor to alter the legal operation of an agreement, iii. 761. 
nor to alter the terms of a will, ib. 
nor to explain the intention of a testator, ib. 
nor to vary the legal construction of a will, iii. 702. 
situation and circumstances of the testator, when admitted to aid 
the construction of a will of personality, iii. 764. 
but not admissible to support a construction different from that 
which the words themselves imply, iii. 704, 705. 
admissible to disprove an instrument, ib. 
in case of fraud, ib. 
by showing its illegality, iii. 706. 
to prove mistake, iii. 706, 767. 
to discharge a written instrument, iii. 768. 
admissible in aid of written evidence, ib. 
to establish it in evidence, ib. 
to apply its terms, ib. 

to remove a latent ambiguity, iii. 768, 769, 770, 771, 772. 
to show whether parcel or not, iii. 773. 
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PAROL EVIDENCE — continued. 

to explain ancient charters, iii. 775. 
whore the terms are doubtful, ib. 
otherwise where the words are plain, ib. 
and otherwise of private deeds, iii. 778. 
to explain mercantile contracts, ib. 
to annex customary incidents, iii. 781. 
to rebut a presumption, iii. 783, 784. 
secus, where the revocation is by act of law, iii, 784. 
as to the state and circumstances of a testator, admissible when, iii. 
784. 

for the purpose of determining the meaning of the testator's words, 
iii. 785. 

independent force and effect of ib. 
admissible conjunctively with written, when, ib. 

written, when exclusive, ib. 
matters of record, iii. 786. 
examinations of prisoners, ib. 
official returns, ib. 
not exclusive , when , ib. 

entry in parish register, ib. 
proclamations, ib. 
gazette, ib. 
receipts, ib. 
confession, when, ib. 

as to what facts inconclusive inter partes , ib. 
in case of record, iii. 786. 

facts which consist with the instrument, iii. 788. 
consideration, iii. 788, 789. 

variation of contract within statute of frauds by subsequent oral 
agreement, iii. 789. 

as to a further and more general agreement, ib. 
as to a collateral and distinct contract, ib. 
to show a substitution of contract, ib. 
inconclusive against strangers, when, iii. 790. 
judgment in rem . conclusive, ib. 
record admissible, but not conclusive, ib. 

against an accessory, ib. 
agreement or deed, ib. 

general rule as to independent operation, iii. 790, 791. 
when letters arc dubious, without the aid of extrinsic evidence, 
their meaning is to be ascertained by a jury, iii. 793. 
a defective instrument may be used conjunctively with parol evi- 
dence, when, ib. 

to prove time of holding admissible, when, ii. 363. 
what sufficient to exclude in action for use and occupation, iii. 1178. 
inadmissible to vary contract apparent on bill, ii. 241. 
of foreign law, when admissible, ii. 459. 
admissible to apply a verdict or judgment, i. 265. 
when admissible to remove an ambiguity in the case of a will, iii. 
1269. 

inadmissible when, as superseding, &c. app. ii. iii. 1498. 

to contradict, &c. ib. 1398. 

in the case of a will, ib. 1499. 

as explanatory, ib. 

in case of fraud, ib. 1500. 

as collateral, ib. 
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PARSON. See Quare Impedit — Rector . 

title of, to the chief seat in a chancel, iii. 864. 

PART, 

if part of entire document be read, tho whole is evidence, i. 414. 
proof of, when sufficient, iii. 1122. 
in pleadings in trespass, ib. 

in trespass, sufficient to take possession of part for the whole, iii. 1100. 
of an entire claim not transferable, app. ii. iii. 1501. 

PART ASSIGNMENT, 

act of bankruptcy, when, ii. 139. 

PART DELIVERY, 

effect of, in action on sale of goods, iii. 1212. 

PART OWNER, 

admission by, effect of, ii. 32. 

lien of, ii. 649. 

are partners, when, iii. 801. 

proof of being, by the register, in the case of a ship, app. ii. iii. 1512. 
underwriter liable to, after receiving amount of loss on policy, iii. 892. 

PART PERFORMANCE. See Assumpsit. 

takes a case out of the statute of frauds, when, ii. 490. 

PARTES FINIS NIHIL HABUERUNT, 

plea of, ii. 458. 

PARTIAL, 

proof, when sufficient, i. 432. 
insufficient where the allegation is entire, i. 401. 
insufficient, when, i. 438. 
proof of justification, ii. 319. 
of plea, &c., effect of, in trespass, iii. 1122. 

PARTIAL FAILURE, 

of consideration, when a defence, ii. 243. 

PARTICEPS CRIMINIS, 

is competent as a witness, ii. 10. 
excluded from recovering, when, ii. 96. 

who considered to be, in an action of money had and received, ii. ib. 
general rule, ii. 96. 

PARTICULARS, 

affidavit for, app. ii. iii. 1501. 
granted, when, ib. 
in case of an indenture, ib. 
rule of courts as to, iii. 793. 
defects in, iii. 794. 

effect of, by way of admission, iii. 795. 
refused, w r hen, app. ii. iii. 1501. 
sufficiency and effect of, ib. 1502. 
amendment of, ib. 1504. 

PARTICULARS, BILL OF, 
object of, iii. 793. 
sufficiency of, iii. 794. 
objection to defective particulars, ib. 
how taken, ib. 
defect in, ib. 

when immaterial, iii. 795. 
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PARTICULARS, BILL OF— continued, 

effect of, by way of admission, iii. 795. 
how far restrictive, iii. 790. 

plaintiff may claim beyond the particulars on defendant’s evidence, 
ib. 

effect of omission to deliver particulars, iii. 797. 
of breaches of covenant in ejectment, ii. 421. 
of objections to title, iii. 1192. 
of set-off, time of objecting to, iii. 997. 
interest recoverable though not mentioned in, ii. 241. 

PARTIES, 

admission by. See tit. Admission. 
ground of their incoinpeteney, iii. 797. 
party allowed to be examined, when, ib. 
corporator, ib. 

inhabitants of parish, &c. iii. 798. 
party to the record, ib. 

acquittal of co-defendant against whom there is no evidence, iii. 799. 
co-defendant cannot be examined by a plaintiff, ib. 
competent for a co-defendant when, ib. 

defendant in ejectment after judgment by default competent for either 
party, ib. 

co-defendant in assumpsit , after judgment by default, not competent 
for defendant, iii. 799, 800. 

otherwise when he has pleaded bankruptcy, and plaintiff has entered 
a nolle pros., iii. 799. 

variance as to parties, i. 417, iii. 799, 800. 
direction of court of equity to examine a party, ii. 796. 
to an action, iii. 797, 798. 
in case of contract, iii. 802. 

action may bo brought in the name of the agent by whom the contract 
was made, or of the principal, ib. 
plaintiffs in action on the case, ii. 297. 
variance from allegation of, i. 473, 474. 
in case of principal and agent, ib. 
power to examine, extent of, ii. 118. 
in case of bankruptcy, 

suit by assignees of a bankrupt partner, ii. 802. 
to bill of exchange, variance from allegation of, i. 490. 
incompetency of, iii. 797. 
one of several, acquittal of, iii. 798. 

several may sue, when, although the contract be with one only, iii. 
801. 

in action on case, ii. 297. 

acquittal of prisoner in felony to make him a witness against others, 
app. ii. iii. 1504. 

PARTNERS, 

identified in law, to what extent, iii. 800. 
presumption as to mutual authority to act, ib. 
how rebutted, ib. 

rules of evidence as to, on what considerations founded, iii. 801. 

action by several, ib. 

proof of partnership, ib. 

assignees of partners, action by, iii. 802. 

satisfaction to one of several, iii. 803. 

act of one of several binding on the rest, ib. 
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P A RTN ERS— continued. 

illegal act of one affects the other who sues jointly with him, iii. 803. 
non-joinder of partner a ground of nonsuit, ib. 
a retired partner need not be joined, though his name be used, ib. 
action against several partners, iii. 804. 

proof of partnership, iii. 804, 806, 806. 
admission by one of several, iii. 806, 800. 
defence by, iii. 809. 

proof of notice not to trust, iii. 810. 
of fraud and covin, ib. 
dissolution of partnership, iii. 811. 
proof of notice of, iii. 812, 813. 
when unnecessary, iii. 813. 
proof in answer to notice, ib. 
proof of non-joinder on plea in abatement, iii. 814. 
joinder of demands, ib. 
actions inter se y &c. iii. 815. 
evidence of balance struck, ib. 
implied promise, ib. 

notice of dissolution evidence of the fact, ib. 
competency, ii. 4. 

action by against another, when maintainable, ii. 99. 
authority of one of several to bind the rest, ii. 205. 
by drawing of bill, &c. ib. 

admission or declaration by one of several, when evidence, ii. 31. 

answer of in equity, i. 332. 

may set off debt, when, iii. 995. 

evidence of secret partner not admissible, ii. 2. 

notice, &c. to one, when sufficient, ii. 108. 

deceased, receipt of money by, ii. 79. 

deceased, when unnecessary to name, ii. 94. 

admission by, ii. 31. 

fiat against, ii. 123. 

effect of fraud by one, ii. 152. 

actions between, in respect of balance, ii. 99. 

implied authority of, ii. 204. 

liability on promissory note, ii. 2. 

proof of being, app. ii. iii. 1505. 

pleading account as to deceased partner, ib. 

action by public officer, ib. 

by Bank of England, action by, ib. 1506. 

by one of several, ib. 

actions against, notice, ib. 1607. 

against several, ib. 

proof of by representation made, &c. ib. 1508. 

defence, illegality, &c. ib. 1509. 

actions for calls, ib. 

under Railway Act, ib. 1511. 

liability of, inter se 9 ib. 

execution against, ib. 1612. 

conspiracy, ib. 

PARTNERSHIP, 

proof of in action by several partners, ii. 59. 
proof of, when a bar, ii. 100. 
dissolution of, iii. 812. 
proof of, iii. 804. 
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PARTNERSHIP PROPERTY, 

interest in, under execution against property of one, iii. 803. 

PARTY, 

may be bound by deed without sealing, when, ii. 377. 
admission by in evidence, ii. 28. 

admissions by party on record always evidence against him, ib. 
really interested, admission by, ib. * 

in case of indemnity, ii. 29. 
action on policies, ib. 

not allowed to discredit his own witness, i. 215. 
but in some cases allowed to contradict him, i. 216. 
liability of for negligence of agent, ii 286. 

action for negligence should be brought against the principal, ii. 284. 
identified in situation and interest, administration by, i. 34. 
attending execution, liable when, iii. 1140. 

PARTY-WALL, 

evidence of, iii. 1126. 
property in, iii. 1127. 

PASTURE, 

common of, ii. 314. 

proof of right of common of, ii. 316. 

PATENT. See Privilege . 

recital of surrender of, ii. 21. 

consideration paid for, whether recoverable, the patent being void, ii. 
90, 91. 

PATENTEE, 

title of proof by exemplification, iii. 957. 

PAUPER, 

legal obligation to maintain, ii. 69. 
action for medical attendance on, ib. 
evidence of conspiracy to marry, &c. ii. 330. 

ex parte examination of, not evidence in a settlement case, ii. 438. 
does not occupy parochial house as tenant, i. 437. 
liability of parish overseer for attendance on by parish surgeoil, iii. 
1299. 

PAWNBROKERS, 

contract by, when illegal, app. ii. iii. 1512. 
charges by, what allowed, ib. 

PAYEE OF BILL, 

proof in action by, ii. 222. 

PAYMENT, 

evidence under the general issue, when, iii. 818. 

onus probandi lies on party seeking to discharge himself, ib. 

direct evidence of, iii. 819. 

to an agent, ib. 

proof of his authority, iii. 820. 

mode of payment, ib. . 

by a bill or note, &c. iii. 822. 

remittance of bill by post, iii. 822, 823. 
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PAYMENT — continued, 

by compulsion of law, effect of, iii. 823. 
presumptive evidence of, ib. 

transfer of money primd facie evidence of payment, ib. 
presumption from lapse of time, ib. 
receipt for later rent, iii. 824. 
application of payment, ib. 
to be made by the debtor, ib. 
in default may be made by the creditor, ib. 
application by the law, ib. 

payment after ceasing to trade, ib. 
new and old debts, iii. 820. 
legal and equitable claim, ib. 
retiring partner, ib. 
surety, ib. 

to broker, by one indebted in respect of goods of several vendors, 
ib. 

legal and illegal claim, iii. 8 20, 827. 
solvit ad diem , ib. 

payment of money into court, iii. 828. 
effect of it, iii. 828, 821), 830, 831, 832. 
in an action of covenant, ib. 
taking money out of court, iii. 832. 
not conclusive to show that no more was due, ib. 
money paid into court not recoverable, ib. 
to a bankrupt. See Bankrupt . 
pica of solvit post diem , proof of under, ii. 270. 

may be alleged in money, although the vendor took a chattel in part 
payment, iii. 1241. 

of money, proof of, in an action by a surety, iii. 1 000. 
by bill of exchange, effect of, ii. 265. 
by notes payable to third person, ii. 260. 
under legal authority, protected when, i. 288. 
enforced by coercion of law, valid, ii. 182. 

is protected when made under a legal compulsory authority at the 
time, ii. 443. 

notwithstanding subsequent revocation, ib. 

to one who has obtained probate under a forged will, is good, ib. 
for goods bought of bankrupt, when protected, ii. 161). 
under forged order no discharge, ii. 250. 

by dishonoured bill, does not bar an action for the goods sold, iii. 1210. 
by bill or note, when a satisfaction of the debt, ii. 205. 
constructive, ii. 74. 
authority to receive, ii. 43. 

to sheriff by debtor in execution, not valid, iii. 1023. 
to the agent of the vendor discharges the principal, when, iii. 819. 
voluntary, will not support an action, ii. 87. 92. 
party paying may tender receipt and demand payment for the stamp, 
iii. 954. 

right to begin, app. ii. iii. 1513. 
proof as to, under particular pleas, ib. 
admission by particulars, ib. 1514. 
by whom, &c. ib. 
to whom, &c. ib. 
evidence of the fact of, ib. 
presumptive evidence of, ib. 1515. 
application of, ib. 
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PAYMENT — continued . 

in reduction of damages, app. ii. iii. 1516. 
into court, plea of, ib. 
admission by, ib. 

must in all cases be pleaded, iii. 828. 
by defendant of debt and costs a discharge, when, ii. 680. 
effect of bill of exchange, ii. 264. , 

new rules as to pleading, iii. 818. 
must be pleaded in bar, ii. 105. 
authority to receive, presumable when, ii. 42. 
what sufficient under the bankrupt Act, s. 82, ii. 171. 
of debt by debtor in execution a defence, when, iii. 1022. 
of rent, plea of, satisfied by proof of payment to landlord’s mortgagee, 
iii. 974. 

to wife, when sufficient, iii. 975. 

PAYMENT OF MONEY INTO COURT, 

admits the character in which plaintiff sues, ii. 14. 
on covenant admits the deed, i. 371. 

PAYMENT OF RENT, 

evidence of seisin, ii. 458. 

PEACE, 

admission made for purpose of, ii. 26. 

offer for purpose of buying, not admissible, ii. 239. 

PEACEABLE ENTRY 

is justifiable, ii. 459. 

PEACE OFFICER. See Constable — Warrant . 
execution of warrant by, ii. 596, 597. 
proof of being, ii. 307. 

PEDIGREE, 

requisites to be proved, iii. 832. 
presumptive evidence of, iii. 833. 
cohabitation, &c. ib. 
declarations, iii. 834. 
by whom made, ib. 
proof of death, iii. 835. 
absence of suspicion, iii. 835, 836. 

. declaration made post litem motam 7 iii. 837. 
lis mota what ’for this purpose, iii. 838. 

necessary to prove knowledge of the lis mota by the declarant, ib. 
distinctions between traditionary declarations in matters of pedigree, 
and those relating to ancient rights, iii. 841. 
declarations as to what facts admissible in questions of pedigree, ib. 
answers in equity, iii. 836. 
deposition in equity, ib. 
entries in family bible, iii. 836, 837. 
other written entries and descriptions, iii. 842, 848. 
bill in chancery, iii. 842. 
inscriptions on rings and tomb-stones, &c. ib. 
papers found in drawer of person last seised, ib. 
general reputation, iii. 843, 844, 845. 
proof of death, iii. 845. 
competency, ib. 

declarations of persons deceased, ib. 
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not provable by bill in equity, i. 331. 
depositions, when evidence of, ib. 

mere extract from records of Herald’s College not admissible, i. 250. 
proof of by a judgment, i. 297. 

principle on which reputation is admitted to prove, i. 29. 
probate of jvill, admissibility of, app. ii. iii. 1517. 
funeral certificate, ib. 

PEER, 

entitled to benefit of clergy without burning in the hand, i. 98. 
plea of misnomer by, ii. 8. 
proof of title by, app. ii. iii. 1517. 
description of in an indictment, ib. 1519. 

PEERAGE, 

plea of, ii. 3. 

proof of title to, app. ii. ii. 1517. 

PEERS, HOUSE OF, 

the only tribunal to determine claims to dignities, app. ii. iii. 1519. 

PENAL ACTION, 

particulars of proof, iii. 846. 
onus probandiy in case of negative, ib. 
averment of contract, ib. 
apprenticeship, ib. 
variance, ib. 
time, ib. 

amount of penalties, iii. 847. 
county, ib. 
sale of coals, iii. 848. 

driving distress out of hundred, ib. 
usury, ib. 
non-residence, ib. 
change of venue, ib. 
parish, variance, ib. 

description by popular name, iii. 849. 
commencement of action, ib. 
defence, iii. 850. 

proviso, exception, ib. 
recovery by third person, ib. 
competency, ib. 
former recovery, ib. 
prohibited goods, app. ii. iii. 1521. 
slaves, ib. 1522. 

proof of negative, when necessary, ib. 1519. 
hawker, sale by, ib. 

fraudulent removal, general issue, ib. 1520. 

harbouring goods, ib. 

master of ship, ib. 

officer, ib. 

overseer, ib. 1521. 

pilot, ib. 

plays, ib. 

postroffice, ib. 
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PENALTY, 

question whether penalty intended, on what it depends, iii. 851. 
form of the instrument, ib. 
intention of parties, ib. 

intention to be collected from the instrument, iii. 852. 
amount not decisive, ii. 121. 

recovery of against servant, bar to an action for seducing, ii. 300. 

PENCIL, 

indorsement in, ii. 234. 

PERAMBULATION, 

evidence of boundary, i. 33. See Boundary . 
admissible to prove boundary, when, app. i. 002. 

PERFORMANCE, 

averment and proof of. See Assumpsit. 

of works, a condition precedent to the right to recover the price, iii. 
1303, 1304. 

proof of, in action for work and labour, iii. 1303. 

PER FRAUDEM, 

replication of to plea of outstanding bonds, ii. 452, 453. 

PERJURY, 

indictment for, iii. 854. 
particulars of proof, ib. 

authority to administer the oath, ib. 
occasion of administering the oath, iii. 855. 

variance from, iii. 857. 
proof of taking the oath, ib. 

identity of defendant, iii. 85(5, 857. 
variance as to the oath, iii. 857, 858. 
substance and effect of matter sworn, iii. 858. 
omission to prove the whole, ib. 
averments and innuendos, iii. 859. 
materiality of matter sworn, ib. 
falsity of matter sworn, ib. 
proof of one assignment sufficient, iii. 800. 
proof of corrupt intent, ib. 
subornation, ib. 
proof in defence, ib. 
competency, ib. 

proof on indictment against a bankrupt for, ii. 1 90. 
proof of abatement of action, ii. 4. 
rude and uneducated nations most addicted to, i. 10. 
proof on indictment for, app. ii. iii. 1522. 
defendant may show abatement of action, &c. ii. 4. 
indictment against bankrupt for, ii. 190. 

PERMISSION 

to occupy, evidence of, iii. 1177, 1178. 

PERSON LAWFULLY AUTHORIZED, 

who is a, within the provisions of the statute of frauds, ii. 485. 

PERSONAL ESTATE, 

shares in water- works company, app. ii. iii. 1523. 
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PERSONAL RESPONSIBILITY, 

of trustees of roads taken away, iii. 1172. 

PERSONALTY, 

title to, after annexation to the freehold, iii. 800. 

PERSONATION, 

effect of, in forgery, ii. 403. 

PETITIONING CREDITOR, 

cannot dispute the amount of the debt, ii. 175. 

PETIT TREASON. See Murder. 

PEW, 

right to, recognised merely as an easement appurtenant to a messuage, 
iii. 861. 

rigdit, how obtained, iii. 862. 
proof by faculty, ib. 

indirect by evidence of use, iii. 863, 864. 

aisle in a church, lord of a manor may prescribe for, ib. 

seat in body of church, householder may prescribe for, iii. 804. 

or claim by faculty, ib. 

so for seat in the chancel, ib. 

aisles, lesser chancels and chapels, how regarded by the law, ii. 430. 
aisle or chapel may be part of private freehold, ib. 
right to pew in body of church cannot be claimed by resident in ano- 
ther parish, ib. 
secus of a seat in an aisle, ib. 
presumptions as to faculties, iii. 863, 864. 
severable by contract, when, iii. 865. 
evidence in action for disturbance of, ib. 

incumbent may maintain trespass for disturbance of the freehold of, 
from the body of the church, iii. 866. 
action for disturbance of, ii. 395. 

action for disturbing possessor’s title, when sufficient, app. ii. iii. 1 523. 

PHYSICIAN, 

one who signs himself m. d., concluded by his representation, ii. 22. 
examinable as to confidential communications, ii. 322. 
proof of being, ii. 307. 

piL ° T , 

negligence of, effect of, iii. 739. 

PILOT ACT, 

stat. 52 G. 3, c. 39, s. 30, provisions of, iii. 739. 
owner or master not liable for negligence of pilot, ib. 
effect of, as to the liability of the master of a vessel, ib. 

PIRACY. See Privilege . 

PISCARY, 

common of, ii. 314. 

PLACE, 

allegation of, formal when, i. 465. 
in doubtful cases ascribed to venue, ib. 

description of, when it may be regarded as surplusage, i. 465, 466. 
allegation of, when descriptive, i. 467, 468. 
in action against a carrier, i. 467. 
trespass, i. 468. 
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of premises iff other cases, i. 468. 
parish, i. 460. 

execution of deed, variance from, effect of, i. 486. 

PLACE IN WHICH, 

meaning of, iii. 1124. 

PLACE OF DEPOSIT, 

what to be considered the proper, app. i. 608. 

PLAINTIFF, 

negligence by, excludes an action for a nuisance, when, iii. 741. 746. 

PLEA, 

to declaration, effect of in evidence, i. 377. 

admission of fact alleged in, effect of, ii. 19, 20. 

of puis darrein continuance , ii. 183. 

delivery of without notice, &c. ii. 124. 

denying plaintiffs to be assignees, effect of, iii, 173. 

not evidence to prove a fact denied in another plea, iii. 997. 

PLEADINGS, 

at law, admissibility of, i. 337. 
elements of, i. 3. 
admission in, i. 499. 

traverse of prescriptive right claimed as appurtenant to an ancient 
messuage, admits the seisin, iii. 1258. 
allegation in one count not evidence to prove fact stated in another, 
i. 337. 

protestation, use of, i. 338. 
pleadings, office of, i. 3. 
what matters are admitted by, i. 499. 
not admissible as evidence, app. i. 613. 

PLEDGE, 

of goods, under stat. 4 G. 4, c. 83, ii. 42. 

PLENE ADMINISTRAVIT, 

on issue when on plea of, it lies on the plaintiff to prove assets, i. 419* 
proof under plea of, ii. 447. 
evidence to support the plea, ii. 449. 
evidence under, ii. 445. 

PLURAL AND SINGULAR, 
variance between, i. 488. 

POLICY, 

exclusion of evidence on grounds of, i. 70. 

witness not to disclose names of those to whom information has been 
given of practices against the state, i. 71. 
nor to prove the accuracy of a map of the Tower, ib. 
nor to disclose official communications, i. 72. 
nor minutes taken before the privy council, ib. 
nor letters written to a secretary of state, ib. 

examination as to what facts excluded on the ground of, i. 184, 185. 
exclusion of evidence on grounds of, i. 70. 
in case of husband and wife, ib. 
confidential communications, ib. 

extent of the privilege, i. 71. See vol. ii. tit. Confidential Communi- 
cation, 



I N D E Jk. 


1 809 


POLICY — continued . 

witness not bound to criminate himself, i. 71. 
grounds of state policy, ib. 

POLICY OF INSURANCE, 
particulars of proof, iii. 800. 
policy, proof of, ib. 
signing of, ib? 
by agent, ib. 
alteration of, iii. 807. 
construction of, ib. 
interest , proof of, ib. 
in case of ship, iii. 808. 
possession evidence of ownership, ib. 
when disproved by register, ib. 
proof by register, when essential, ib. 
proof by evidence of transfer, ib. 
requisitions of registry acts, iii. 808, 809. 
object of the registry acts, iii. 870. 
neglect to comply with registry acts, ib. 
transfer to another port, iii. 809. 
registry not evidence of ownership, iii. 870. 
evidence to disprove ownership, ib. 
interest in goods, iii. 871. 
variance in, proof of, iii. 872. 
inception of risk, iii. 873. 
deviation, effect of, ib. 
warranty, compliance with, iii. 874. 
legality of voyage, iii. 875. 
license, ib. 

proof of loss, iii. 870. 

presumptive evidence of, iii. 878. 
by capture, iii. 879. 
foreign sentence, ib. 
books at Lloyd's, ib. 
barratry, ib. 

amount of loss, iii, 880. 
abandonment, ib. 
notice of, ib. 

form and manner of the notice, iii. 881. 

partial notice may be recovered under allegation of total loss, iii. 
880. 

adjustment, ib. 
effect of, iii. 883. 

money paid under knowledge of facts not recoverable, iii. 885. 
action to recover premium, ib. 
defence, ib. 
fraud, ib. 

suppression of material fact, iii. 886. 
breach of warranty, iii. 889. 
proof of, ib. 

presumptive evidence that the ship was not neutral, iii. 890. 
sentence of condemnation, ib. 
on what points conclusive, iii. 891. 
general inference from the decisions, ib. 
illegality of the voyage, ib. 
return of part of premium, effect of, iii. 892. 
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POLICY OF INSURANCE— continued. 
liability of insurer to principal, iii. 892. 
after total loss and adjustment, &c. ib. 
competency, iii. 893. 
protest by captain, ib. 
inadmissible as original evidence, ib. 

certificate of vice-consul not admissible to prove saje according to law 
of foreign courts, ib. 

certificate of agent at Lloyd's inadmissible, ib. 

search in case of loss of, i. 390. 

stamp on, iii. 1049. 

declaration by party interested, ii. 29. 

plaintiff having proved barratrous act by the master, it is not incum*- 
bent on him to prove that he was not the owner or freighter, i. 4111 
right to begin, app. ii. iii. 1529. 
construction of terms, ib. 
insurable interest, app. ii. iii. 1524. 
description of the interest, ib. 
deviation, ib. 
damages, ib. 
defence, ib. 

fraud, misrepresentation, ib. ^ 

warranty, ib. 1525. 

change of interest, ib. 1 526. 

nonpayment of premium, ib. 

implied collateral contract, ib. 

property in, in case of bankruptcy, ii. 154, 

POLICY ON LIFE, 

interest in to warrant, iii. 868. 

POLL-BOOKS, 

proof by, ii. 271. 
proof of, i. 228. 

at an election, evidence by, i. 248. 
when evidence, ib. 

POLYGAMY, 

particulars of proof, iii. 893. 

proof of the first marriage, ib. 

necessary to prove a marriage in fact, iii. 894. 

prisoners admission of, ib. 

of the second marriage, iii. 895. 

evidence in defence, ib. # 

provision of the stat. 1 J. 1, c. 11, s. 12, iii. 890. 

effect of sentence in ecclesiastical court, ib. 

competency, ib. 

proof of marriage in Ireland, app. ii. iii. 1 527. 

defence under exceptions in stat. 9 Geo. 4, c. 31, s. 22, iii. 895. 

PONTAGE, 

grant of, i. 309. 

POOR, 

supplying of by overseor, with provisions, penalty for, iii. 752, 
stat. 55 G. 3, c. 139, provisions of, ib. 

POPE, 

bull of, exemplification of, i. 225. 

license of, evidence to prove an impropriation, i. 242. 
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POPE NICHOLAS, 

taxation of, iii. 1090. 

PORTS, 

ancient survey of, in Exchequer, i. 236. 

POSITIVE 

testimony, crfiect of as compared with negative, i. 579. 
comparison of with circumstances, i. 586. 

POSSESSION, 

essential to title, when, iii. 896. 
what essential to a complete title, ib. 

mere naked possession evidence of right against a stranger, iii. 897. 

when a bar, ib. 

proof of, ib. 

seisin in fact, ib. 

proof of entry, iii. 808. 

by an agent, iii. 899. 

effect of, as presumptive evidence, iii. 900. 
from possession, ib. 

of personal chattel, follows the right of property, iii. 1152. 

when sufficient evidence in trover, iii. 1163. 

allegation of, when sufficient, ii. 392. 

enjoyment for 20 years, presumption from, ii. 395. 

declaration of party in possession, when admissible, ii. 33, 34. 

of property, effect of on evidence of right, i. 67. 

continued, evidence of right to land, iii. 915. 

within 20 years, evidence of in ejectment, ii. 400. 

by a cottager, ii. 401. 

effect of stat. 3 & 4 W. 4, c. 27, as to, ii. 651. 
of bill, evidence of property, ii. 210. 
evidence of interest in a ship, iii. 867. 
of goods, raises a presumption of ownership, ii. 372. 
of a pew, evidence of, iii. 865. 

continuing by vendor, evidence of fraud when, ii. 495. 1030, iii. 494. 
1031. 

constructive, sufficient to support trespass, iii. 1 1 03. 
of game, evidence in explanation of, ii. 503. 
recent, of stolen property, effect of in evidence, i. 517. 
proof of defendants in ejectment, ii. 432. 
of instrument by the adversary, proof of, i. 398. 
direct proof, ib. 
presumptive, ib. 

transfer of document when in fraudem legis , i. 399. 

by one in privity, ib. 

by captain of ship, i. 400. 

under-sheriff, ib. 

banker, ib. 

by adversary, relieves from proof of deed, when, i. 40G. 

of game by unqualified person, may be explained, ii. 503. 

right of vests in vendee, when, iii. 1155. 

continuing in vendor in case of bankruptcy, ii. 156. 

doctrine of non adverse superseded by stat. 3 & 4 W. 4, c. 27, ii. 400. 

effect of, as presumptive evidence of title, ii. 411. 

plea in defence of, iii. 1136. 

in case of trespass, proof of, iii. 1090. 

effect of in proof, app..ii. iii. 1527. 
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POSSESSION — continued . 

of mortgaged premises by mortgagor, being a trader, effect of, ii. 180. 

follows right of property, iii. 1152. 

when sufficient evidence of property in trover, iii. 1153. 

of land demised by assignees, effect of, ii. 180. 

continuance of, presumption from as to fraud, ii. 144 

long continued, presumption from, iii. 914. 

right of, when a defence in case of larciny, ii. 609. 

of goods purchased in case of bankruptcy, ii. 161. 

POSSIBILITY 

of damage, when sufficient, ii. 364. 

POST, 

proof of sending a letter by. See Bill of Exchange — Notice . 
POSTEA, * 

without tlie judgment, when evidence, i. 248. 
production of, sufficient to prove trial had, iii. 855. 
stamp on, iii. 1049. 

POST-HORSE ACT, 

proof in action for penalties under, ii. 309. 
action on, variance as to number, ii. 299. 

POSTHUMOUS CHILD, 

legitimacy of, how triable, ii. 199. 

POST LITEM MOTAM, 

objection of, to evidence of hearsay, &c. i. 319. 
effect of making deposition, iii. 837. 
declaration made is inadmissible, iii. 837. 
the objection, when available, i. 319. 

POST-MARK, 

on letter, evidence when, iii. 900. 

POSTMASTER, 

not liable for loss of bill, &c. iii. 739. 

negligence by, iii. 728. 

liable for negligence, when, iii. 739. 

POST-OBIT 

bond, assignment of breaches unnecessary, ii. 268. 

POUNDAGE, 

right of sheriff to deduct, iii. 1023. 

POUND-KEEPER, 

action does not lie against, for receiving a distress, ii. 392. 
defence by, under the general issue, iii. 1120. 

POWER, 

general rule as to specification of authority, iii. 901. 
certificate of churchwardens, ib. 
powers given by public statutes, iii. 902. 
by private instruments, ib. 
award, ib. 

appointment, iii. 901. 

to grant leases, whether extrinsic evidence be admissible to explain it, 
iii. 1274. r 
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POWER — continued . 

effect of lease made under, app. ii. iii. 1527. 
demise of a part of premises, ib. 
under power to demise not a good execution, ib. 
operation of, iii. 001. 

of appointment, on surrender of copyhold well executed, when, ib. 

POWER OF ATTORNEY, 

execution of deed under, i. 373. 

PRACTICE, 

upon the trial, i. 417. 
order of proof, i. 424. 
arguments of counsel, i. 422. 
onus probandi, ib. 

PRAEMUNIRE. See Witness. 

PREAMBLE. See Statute . 

PREFERENCE, 

fraudulent, ii. 140. 

PREMIUM 

paid for illegal insurance, when recoverable, ii. 95, 90. 
for policy, action to recover, iii. 885. 

PREPONDERANCE 

of evidence, when sufficient, i. 543. 

PRESCRIPTION, 

inclosure of common for twenty years, ii. 318. 
limitation of, by exception, ib. 
presumption of, not destroyed by a grant, iii. 940. 
variance from, ii. 364. 

provisions of stat. 2 & 3 W. 4, c. 71, as to, iii. 919, app. ii. iii. 1528. 
reputation, app. ii. iii. 1528. 

in case of tithe provisions of stat. 2 & 3 W. 4, c. 100, iii. 1088. 

PRESCRIPTION GRANT, &c. 

ground of presuming a title, iii. 904. 

prescription, essentials to, iii. 905- 

time of, ib. 

consideration, ib. 

in case of toll, &c. iii. 900. 

usage, ib. 

presumptive evidence of prescription, ib. 
ancient deeds, iii. 907. 
reputation, ib. 

variance from prescription, ii. 318. iii. 909. 
evidence "in answer, iii. 910. 

statutes of limitation, iii. 911 ; and see app. vol. ii. tit. Prescription. 
stat. 32 H. 8, c. 2, iii. 911. 

21 J. 1, c. 10, iii. 913. 
presumption of grant, ib. 
twenty years’ enjoyment, ib. 
how rebutted and explained, ib, 
laches of tenant, ib. 
acquiescence of own er, i b . 
incapacity to grunt, ib. 
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PRESCRIPTION GRANT, &c .-^continued. 
enrolment, presumption of, iii. 014. 
must be a foundation for the presumption, ib. 
effect of possession and usage in general, ib. 
presumption of grant from the crown, iii. 015. 
legal presumption of title, iii. 016. 
conveyance by trustees, iii. 017. 
surrender of satisfied term, iii. 016, 017. 
of conveyance by trustees to the beneficial owner, iii. 917. 
plaintiff in ejectment not to be nonsuited by term outstanding in 
trustee, iii. 017. 

satisfied term not to be set up by mortgagor against mortgagee, iii. 
918. 

to be made by the jury, iii. 017. 
breach of trust not presumed, ib. 
object ofomch presumption, ib. 

distinction between legal presumptions made in furtherance of justice 
and mere natural presumptions, iii. 918. 
mere natural presumptions, ib. 
circumstantial evidence of title, iii. 922. 
limitation of legal and artificial presumptions, iii. 024. 
distinction between such conclusions warranted by circumstantial evi- 
dence, iii. 024, 925. 

effect of circumstantial evidence when the time and circumstances of 
enjoyment furnish no definite legal rule, iii. 923. 
observations on the doctrine of legal presumptions, iii. 924, 925. 
objections to presumptive evidence in such cases, properly applicable 
to legal presumptions only, not to circumstantial evidence of title, 
ib. 

PRESCRIPTIVE OBLIGATION 

to repair road, ii. 526. 

PRESENTATION, 

to a living, proof of, ii. 427, iii. 842. 942. 
sale of, whilst incumbent is in extremis , iii. 944. 

PRESENTMENT, 

of bill to acceptor, when necessary, ii. 209. 
of bill, proof of, ii. 222. 
need not be proved, when, ib. 
of cheque, time allowed for, ib. 

by a notary, not evidence of former presentment within banking hours, 
ib. 

time of, ii. 223. 

under stat. 1 & 2 G. 4, c. 77, ii. 224. 
may still be made to the acceptor himself, ib. 
by the homage, admissibility of, i. 330. 
ancient, as to the liability to repair a bridge, i. 309. 
of bill of exchange, proof of, ii. 222. 
presumptive evidence of, ii. 237. 

PRESSURE, 

effect of in bankruptcy, ii. 148. 

PRES U M PTl O JURIS 

of the Roma u law, iii. 931. 
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PRESUMPT10 JURIS ET DE JURE 
of the Roman law, iii. 030. 

PRESUMPTION, 

as to payment of bill from lapse of 20 years, made when, ii. 249. 
where a gamekeeper kills game within a manor, ii. 505. 
of authority to receive payment, iii. 820. 
from possessipn, iii. 914. 

PRESUMPTIONS, 
grounds of, iii. 027. 
definition of, ib. 
kinds of, ib. 

artificial presumptions, ib. 
immediate and mediate presumptions, iii. 920. 
presumptions of mere law, iii. 930. 
conclusive, ib. 
inconclusive, ib. 

nature of artificial and conclusive presumptions, ib. 

of artificial, but inconclusive presumptions, iii. 031. 
presumptions of law and fact, i. 76, ii. 083. 
natural presumptions, iii. 932. 
presumption in favour of innocence, iii. 934. 
presumption omnia ritk esse acta , iii. 935. 
presumption of continuance, iii. 937. 
from conduct, i. 51, iii. 937. 

instances of, i. 51. 
common experience, ib. 

course and order of dealing, i. 53, 54. iii. 938. 
from artificial habits, i. 53. 
presumptions as to intention, i. 49, 50. 

from conduct, i. 50, ii. 688. 
when founded on reputation, &c. i. 31. 
why it is necessary to resort to them, i. 49. 
of title, iii. 935. 

what noticed by the courts, i. 508, 509. 
juris ct de jure 9 ib. 
of law and fact, i. 510. 
natural presumptions, ib. 
artificial, i. 76. 

omnia rit£ esse acta , does not apply to proceedings ol inferior courts, 
iii. 1007. 

of due execution of instrument, i. 408. 
in case of sheriff, ib. 

that an instrument was properly stamped, iii. 1055. 
continuance, i. 54. 

that a man will consult his own interest, i. 563. 
application of the doctrine, i. 563, 564. 

that a party would not make an admission contrary to his interest, 
ii. 19. 

consequences from this, ib. 
legal, from enjoyment, iii. 904. 
on other grounds, iii. 916. 
from enjoyment, ii. 395. 
from long usage, iii. 904. 
when conclusive, iii. 905. 

as to execution of instrument from age of, i. 381. 
from acquiescence, iii. 96 i . 
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PRESUMPTIONS— continued. 

in case of recovery suffered, iii. 961. 

of grant to support enjoyment, ii. 337. 

of money received, ii. 82. 

of death, ii. 304. 

of law as to legitimacy, ii. 196. 

of innocence from good character, ii. 303. 

formerly admitted in capital cases only, ii. 304. 

in general where admissible, ib. 

in criminal proceedings, ib. 

in civil, ib. 

in favour of infants, ii. 555. 

as to the continuance of life, iii. 895. 

arising from instrument, may be rebutted by parol evidence, when, 
iii. 783. 

omnia ritb esse acta , app. ii. iii. 1529. 
natural presumption, ib. 1530. 
of a peer’s creation by writ, ib. 1529. 
of law, iii. 916. 

PRESUMPTIVE EVIDENCE. See Circumstantial Evidence . 
necessity for resorting to, i. 49. 
of liability on bill of exchange, ii. 237. 
of notice by carrier, ii. 289. 
of notice, iii. 732. 
on charge of homicide, ii. 719. 
of a conversion, iii. 1161. 
of payment, iii. 823. 
of a lien, iii. 1017. 
of release, iii. 967. 
of acceptance, ii. 207. 
as to payment, iii. 823. 
in case of bankruptcy, ii. 150. 
in case of murder, ii. 719. 
of service of notice, iii. 732. 
evidence of title, ii. 405. 
of surrender, ii. 406. 

PREVENTIVE, 

provisions of the law, i. 2. 

PRIEST, 

evidence of being, in case of marriage, ii. 704. 

PRIMA FACIE EVIDENCE, 
rule as to, i. 567. 

and conclusive evidence, distinction between, i. 544. 

PRIMA TONSURA, 

right to, may be distinct from title to the soil, iii. 1125. 
right of, in case of land, ib. 

PRIMAGE, 

action for, by captain, iii. 1300. 

PRIME MOVER, 

in case of un arrest by constable, liability, ii. 603, 
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PRINCIPAL. See Accessory. 

may sue in his own name or that of the contracting agent, iii. 802. 
may recover for breach of contract, although the contract is made by 
his agent, iii. 1194. 

when bound by his reference to the agent, ii. 46. 
where not liable on the contract of his agent, iii. 1203. 
having contracted with a surveyor, not liable for goods ordered by 
the latter for the defendant’s house, ib. 
who buys through an agent may be sued, iii. 1 198. 
who hires carriage and horses for a day, whether liable for the negli- 
gence of the driver, ii. 737. 

not liable for the wilful trespass of his agent, iii. 1111. 
secusj in case of sheriff und his bailiff, ib. 
to be sued in action for negligence, ii. 284. 

allegation of negligence by, proved by negligence of agent, when, ii. 
298. 

declaration by, not evidence against his surety, iii. 1063. 

giving time to, discharges the surety, when, iii. 1064. 

two degrees, ii. 4. 

in first degree, ii. 5. 

who is, in case of burglary, ii. 282. 

affected by the agent’s fraud, ii. 44. 

giving time to, effect of, ii. 251. 

in felony, who is, app. ii. iii. 1313, 1314. 

PRINCIPLES, 

general, on w T hich the law of evidence is founded, i. 11, 12, 13. 

1. of natural reason and experience, independently of artificial 
rules, ib. 

2. of artificial exclusion, by admitting such only as is warranted by 
certain tests, ib. 

3. which create artificial evidence, or give an artificial effect to 
mere natural evidence, ib. 

PRINT, 

piracy of. See Privilege . 

PRINTER, 

lien of, ii. 049. 

PRIOR ACT OF BANKRUPTCY, 

effect of, ii. 174. 

PRIORITY, 

in sale of goods distrained, not prescribed by law, ii. 39 L 
in execution, waiver of, iii. 1018. 

PRISON 

books, when admissible, i. 248. 

PRISONER, 

how procured as a witness, i. 81. 

PRISONERS, 

witnesses for, to be sworn, i. 24. 
former rule, ib. 

whether examination evidence against him where questions have been 
put, ii. 38. 

attendance to testify, how procured, i. 82. 
discharge from arrest, how proved, ii. 113. 



1818 


INDEX. 


PRISONER OF WAR, 

procured us a witness, how, i*. 82, 

PRIVATE PERSON, 

protected when, as acting in aid of a peace officer, ii. 604. 
defence by, in acting, &c. without a warrant, ii. 600, 601. 
killing of, on attempt to arrest another, amounts to murder, wlicn, 
ii. 717. 

may justify an arrest, when, ib. 
may arrest, when, ii. 603. 

PRIVATE WRITINGS, 

proof of. See Instrument . 

PRIVIES, 

to a fine are barred by it, ii. 467. 

in blood and estate, estopped when, ii. 468. 

PRIVILEGE, 

of copyright, app. ii. iii. 1630. 
patent, ib. 

PRIVILEGE OF COPYRIGHT, &c. 
proof of interest, iii. 039. 
enrolment of specification, ib. 
proof of machine by means of a drawing, iii. 940. 
in action for piracy of a print, the plate need not be produced, ib. 
proprietorship, proof of, ib. 
assignment, proof of, ib. 
piracy, what amounts to, iii. 941. 
entry at Stationers* Hall not essential to an action, ib. 
piracy of engraving, provisions of stat. 8 G. 2, c. 13, s. 1, ib. 
specification, essentials of, iii. 939. 
statutory provisions as to copyrights, &c. iii. 938. 
action for pirating a print, iii. 940. 
evidence that plaintiff is proprietor, &c. iii. 939. 
assignment, proof of, iii. 940. 

declaration by plaintiff that he has not parted with the right, ib. 
-PRIVILEGE OF WITNESS. Sec Witness. 

PRIVILEGED COMMUNICATIONS. See Confidential Communica- 
tion. 

in case of slander, ii. 631. 
in action for slander, ib. 

PRIVILEGED ORDERS, 
what were, iii. 1093. 
extent of privilege, ib. 

PRIVITY, 

of party to be effected by a document, when necessary, i. 248. 
answer in equity, evidence against one claiming in privity, i. 333, 
334. 

as to fraudulent deed, excludes petition in bankruptcy, ii. 144. 
party when claiming in, app. i. 610. 
of contract-money had and received, ii. 82. 

PRIZE, 

judgment on question of. See Judgment . 
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PROBABILITY, 

from coincidence of independent circumstances, i. 667, 66 8, 569. 

PROBABLE CAUSE, 

evidence as to the existence of, ii. 686. 
evidence to exclude, ii. 680. 

proof of, by one laying claim to land in case of slander of title, ii. 631. 
put in issu#in an action for malicious prosecution, by the plea of not 
guilty, ii. 682. 

PROBATE, 

when conclusive, i. 287, 288. 

does not operate as an estoppel, when, i. 266. 

not conclusive to rebut forgery, i. 290. 

evidence of executor’s title, ii. 441. 445. 

the right is derived from the will, ii. 441. 

how proved, ib. 

by the act books, ib. 

by the original will indorsed, ib. 

title under, how impeached, ii. 441, 442. 

by showing bona notabilia in another diocese, ii. 442. 

not admissible as secondary evidence of a will, iii. 1261. 

provable by copy, i. 228. 

does not prove will of copyhold, ii. 333. 

PROBATIO INARTIFICIALIS, 
of the Roman law, i. 422. 

PROCEEDINGS 

in bankruptcy, conclusive when, ii. 124. 

PROCESS, 

justification under, in trespass, iii. 1139. 
purpose not material, ib. 

proof of issuing for same cause of action, iii. 107(5. 

variance from description of, i. 492. 

parties, i. 474, 475. 

entry by virtue of, iii. 1 1 39. 

PROCHEIN AMY. See Admission — Infant . 

PROCLAMATION, 

public, evidence of state of war, i. 233. 
of the king, what it proves, ib. 
recital in, what it proves, i. 234. 
evidence of, ib. 
peace, ib. 
reprisals, ib. 
quarantine, ib. 

king’s, when necessary to prove coin current, ii. 310 
within a manor evidenced by the court rolls, ii. 337. 

PROCUREMENT 

of imprisonment amounts to trespass, when, iii. 1109. 

PRODUCE, 

of a substitute follows the original, ii. 176. 

of a thing converted, receiving part of not a waiver of action, iii. 
1 1G7. 
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PRODUCT, 

of a substitute for a thing, follows tlio original, ii. 176. 

PRODUCTION, 

of written instrument essential to proof of, i. 368. 
of bill or note, when essential, ii. 203. 

PROFERT 

of deed, when necessary, ii. 380. 

PROFESSIONAL PERSONS, 

examinable, when, ii. 320. 

PROFESSORS 

of law of foreign state, opinion of inadmissible, ii. 704. 

PROFITS, 

perception of, amounts to ouster, when, ii. 401. 

PROMISE, 

variance from allegation of, i. 479. 

to an executor, does not support a count alleging a promise to the 
testator, ii. 443, 444. 

subsequent, to pay a debt discharged by certificate, ii. 130, 131. 189, 
190. 

by a testator that his executor shall pay, action on, ii. 454. 

express, by bankrupt, ii. 189. 

how discharged, ii. 103. 

by later contract, ib. 

accord and satisfaction, ib. 

impossibility of performance, ib. 

illegality of consideration, ib. 

excludes evidence of confession when, ii. 36. 

does not exclude evidence of fact ascertained by means of confession, 
ii. 37. 

PROMISE OF MARRIAGE, 

action for breach of, ii. 706. 

PROMISSORY NOTE, 

effect of, as primd facie evidence, ii. 261. 

evidence of money lent, ii. 79. 

indorsee of, competent to prove usury, ii. 10, 11. 

PROOFS, 

on whom incumbent, i. 418. 

maxim of civil law, ib. 

general division of, i. 417. 

order of, where there are several issues, i. 424. 

PROPERTY, 

remains in judgment-debtor till sale, iii. 1033. 

in owner, till execution executed, iii. 1103 
vests in executor from time of death, ii. 444. 
in administrator from grant, ib. 

in goods, vests by delivery to the carrier, when, iii. 1166. 
evidenced by possession, when, ii. 210. 
in bill evidenced by possession, ii. 210. 2J.8. 
how transferred, ib. 

docs not vest by award for delivering up, ii. 119. 
in instrument to be held until repayment, iii. 1147. 
in goods purchased before delivery, ii. 162. 
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PROPERTY TAX, 

amount of, not deducted, cannot be recovered, ii. 88. 

PROSECUTION, 

by a defendant, proof of, ii. 670, 077. 
agreement to forego, illegal, ii. 248. 

PROSECUTOR, 

evidence against, to prove him to be a party to a conspiracy against. 

the defendant on a criminal charge, i. 215. 
evidence of being, ii. 077. 
proof of being, ib. 

PROSPECTIVE 

statute, when, ii. 123. 120. 

PROTECTION, 

the law protects a payment made under authority of law, ii. 443. 

PROTECTION OF WITNESS, 

from arrest, i. 01. 

PROTEST, 

proof of, ii. 322. 

must be stamped, ii. 254. 
on dishonour of bill, when necessary, ii. 232. 
necessity for proof^ how superseded, ib. 
by captain, admissible when, iii. 893. 
by assignees, effect of, ii. 180. 

PROTESTATION, 

in pleading, effect of, i. 338. 

PROUT PATET, 

allegation of, when it renders a variance material, i. 487. 488. 
variance from instrument under allegation of, i. 492. 

PROVOCATION, 

evidence of, in extenuation on charge of homicide, ii. 721 . 

on an indictment for murder, ii. 712. 
in case of murder, ii. 721. 

PUBLIC ACTS OF CROWN, 

admissibility of, app. i. 007. 

PUBLIC BOOKS, 

inspection of, when allowed, ii. 570. 
what admissible, app. i. 007. 

PUBLIC DOCUMENT, 
kinds of, i. 223. 
proof of, ib. 

PUBLIC FUNCTIONARY, 

acting without emolument, liable for nuisance, when, iii. 747. 

PUBLIC HIGHWAYS, 

right of soil in, iii. 1 133. 

PUBLIC NOTORIETY, 

evidence to prove a state of war, iii. 1230. 

PUBLIC OFFICE, 

proof of settlement by, iii. 1003. 
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PUBLIC OFFICER, 

liability of, for acts of negligence, iii. 1169. 
not liable for work and labour, when, iii. 1301. 

PUBLICATION, 

in a particular county, ii. 622. 

newspaper, &c. ii. 624. 

what within statute, as to copyright, iii. 941. 

in action for slander or libel, ii. 618. See tit. Libel . 

of libel, ii. 619. 

by an agent, ii. 621. 

in a particular county, proof of, ii. 622. 

6 & 7 W. 4, c. 76, provisions of, ii. 624. 

PUBLIC HISTORIES, 

inadmissibility of, app. i. 609. 

PUBLIC, 

interest of, not bound by the representation of private parties, 
iii. 766. 

PUBLIC JUDICIAL DOCUMENT, app. i. 607. 

PUFFERS, 

employment of, fraudulent, iii. 1213. 

PUFFING 

at a sale, effect of, iii. 1212. 

PUIS DARREIN CONTINUANCE, 
plea of, on judgment recovered, ii. 462. 
plea of, ii. 183. 

PURCHASE, 

party let into possession on contract for, when liable for use and 
occupation, iii. 1183. 

PURCHASEE, 

action by, for breach of contract, iii. 1194. 

PURCHASER, 

set-off by, iii. 995. 

under execution against one of several partners, interest of, iii. 803. 

PUTATIVE FATHER 

of bastard, commitment of, ii. 691. 

commitment of, when invalid, ii. 693. 
liability of transferred to husband, when, app. ii. iii. 1361. 
liability of, ib. 

PUTTING OFF 

of counterfeit coin, proof of, ii. 311. 

QUAKERS, 

not within the Marriage Act, ii. 703. See Oath . 
affirmation by, app. i. 589. 

QUALIFICATION. See Game. 

QUALITY, 

of evidence, i. 609. 
best must be adduced, ib. 

QUANTITY, 

of evidence, i. 604. 

how far the law interferes as to, ib. 

of thing sold, material by way of defence, when, iii. 12, 13. 
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QUANTUM MERUIT, 

when it may be resorted to, ii. 72, 73. 

QUANTUM VALEBANT, 

when available, ii. 72. 

QUARANTINE, 

direction to perform, proved by king’s proclamation, i. 233. 

QUARE IMI*fcDIT, 

- proof of title, iii. 942. 

presentation, ib. 
induction, ib. 
avoidance, iii. 943. 

curacies augmented become benefices when, iii. 944. 
qualification of presentee, ib. 
defendant’s evidence, iii. 945. 
proof of title in, app. ii. iii. 1531. 
presentation, ib. 1532. 

QUEEN, 

case of. Sec Examination — Witness. 

QUIET ENJOYMENT, 

covenant for, breach of, ii. 340. 

QUIRE, 

proof of property in, iii. 864. 

QUI TAM ACTION. See Penal Actum. 

QUO WARRANTO, 

proof by corporation books, iii. 945. 

inspection, when granted, ib. 

direct evidence of the franchise, iii. 946. 

presumptive, ib. 

proof of custom, ib. 

variance from proof, ib. 

in respect of mere ministerial act not material, iii. 947. 

proof of bye-law, ib. 

acceptance of charter, ib. 

evidence to impeach title, iii. 948. 

competency, ib. 

effect of judgment, iii. 949. 

corporation books, proof of by copy, iii. 950. 

judgment in, ii. 295. 

title of elector, app. ii. iii. 1532. 

RAILWAY, 

nuisance to, app. ii. iii. 1496. 

RAILWAY ACT, 

action for calls, app. ii. iii. 1507. 

RAILWAY COMPANY, 

liability of as carriers, iii. 283. 

powers of how far restrained, app. ii. iii. 1532. 

inquisition under statute, ib. 

RAPE, 

provisions of stat. 7 G. 4, c. 71. s. 18, iii. 950. 
age of the witness, iii. 951. 
confirmatory evidence, iii. 950. 
competency, iii. 951. 
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RAPE — continued . 
of a wife, iii. 951 
defence, ib. 
character, ib. 

indictment for, evidence as to character of prosecutrix, when admis- 
sible, ii. 305. 4 ,;.- 

evidence as to character, admissible when, ii. 305. 
age of puberty, app. ii. iii. 1533. 
conviction of assault, ib. 
present complaint, ib. 

RASURE, 

evidence to explain in case of ancient instrument, i. 382. 
evidence to explain, i. 309. 
effect of, ib. 

RATE, 

proof on part of appellant, iii. 952, 953. 

notice, iii. 952. 

onus probandi , iii. 953. 

inhabitant , meaning of within the stat. of Eliz. ib. 
validity of rate connot be objected to by plaintiff in action of trespass, 
iii. 953. 

nor can he object to the form of the warrant, ib. 

question of occupation of lands may be contested after an appeal, ib. 

rates and assessments, copies of, where kept, i. 240. 

validity of when questionable, iii. 955. 

for relief of the poor, app. ii. iii. 1534. 

on cuttings of trees, ib. 

on corporation lands, ib. 

on canals, ib. 

on gas company, ib. 1535. 

RATE-BOOK, 

inspection of, iii. 953. 

RATED INHABITANT. See Witness . 

RATI HABITIO, 

rule as to, ii. 401, 402. 

time of assent in action of ejectment, iii. 954. 

inapplicable, when, ib. 

RATIONE TENURE, 

liability by to repair a bridge, ii. 272. 
obligation to repair, ii. 527. 

liability of occupiers of divided parts of an entire estate, ii. 528. 

READING 

of document, the whole to be read, i. 414. 

READY MONEY, 

sale on terms of, does not exclude set-off, iii. 997. 

REAL ESTATE, 

effect of words in a demise, ii. 381. 
of parties in case of fiat, ii. 154. 

REASONABLE, 

customs to be valid must bo, ii. 358. 
cause for arresting by a constable, ii. 602. 
cause for arrest by private person, ii. 602. 
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REAL ESTATES, 

actions for injuries to by executors, ii. 439. 

REAL PROPERTY, 

nuisance to, what amounts to a, iii. 741. 

REASONABLE, 

customs to be valid must be, ii. 358. 

REASONABLENESS 

of charges, ii. 108. 

REASONABLE CARE, 

whether used in taking ijegotiable security, ii. 220. 
an attorney undertakes to use, ii. 111. 

REASONABLE CAUSE 

for arresting by a constable, ii. 002. 
for arrest by private person, ib. 

REASONABLE TIME, 

a question of law, when, i. 517. 510. 521. 

inference of law as to, where the written instrument is silent, iii. 7 60, 701. 
proof of, iii. 1079. 

for tendering the amount of a dishonoured bill, ii. 257. 

of detention of prisoner for examination under a criminal charge, ii. 591 . 

for repudiation of a contract, ii. 60, 01. 

for setting out tithes, iii. 1095. 

for taking party arrested to prison, iii. 1021. 

for setting out tithe, iii. 1094. 

of commitment for further examination, ii. 591. 

a. question for the jury, ib. 

a question of law, when, iii. 1079. 

RECEIPT, 

is primd facie evidence of payment, iii. 819. 

not conclusive, iii. 786. 

evidence of warranty, when. iii. 1237. 

for tithes by deputy of receiver, not admissible, iii. 1082. 

indorsed on bill, of what evidence, ii. 264. 

by a wife not evidence of payment of maintenance by the husband, ii. 546. 

stamp on, iii. 1047. 

effect of in evidence, iii. 954. 

for money not conclusive, iii. 954, 956. 

the giving one does not exclude parol evidence of payment, iii. 956. 

in full, given without fraud, conclusive, ib. 

of money from agent, when conclusive, ib. 

acknowledgment in policy of receipt of premium, ib. 

on back of bill of exchange, ib. 

of money, proof of, ii, 80, 

presumptive evidence ofj ii. 82. 

fraudulent, by one of several executors, ii. 455. 

by one of several partners, when fraudulent, app. ii. iii, 1535. 

signed by three trustees, whether conclusive as to all, iii. 786. 

RECEIPT OF MONEY, 

constructive, when sufficient, ii. 70, 80. 
when presumable, ii. 456. 
mere fact of, what it proves, ib. 

RECEIVER, 

evidence that defendant was such, ii. 10. 
evidence on plea denying that the defendant was, ib. 
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RECEIVER- — continued. 

books of, when admissible, i. 359. 
proof as to custody of, i. 358, 359. 
proof against, app. ii. iii. 1461. 

RECEIVERS 

of stolen goods, proof against, app. ii. iii. 1536. 

RECITAL, * 

of facts, observations on in contradistinction to real facts, i. 64, 65. 
does not operate as an estoppel, when, ii. 21. 
in deod, effect of, ii. 20, 21. 
whole must be taken, ib. 
of facts in deed is evidence of them, ii. 343. 
in a deed evidence to provo recited deed, when, i. 413. 
of authority in instrument produced to connect a principal with t he 
acts of his agent, not evidence of such authority, i. 416, ii. 957. 
may be evidence for one purpose, but not for another, i. 64. 
in preamble of public Act of Parliament, evidence when, i. 233. 
in writ of supersedeas, evidence of former commission, iii. 957. 
in a deod of q, former deed, evidence against a party to the latter, ib. 
in lease amounts to a covenant, when, ii. 342. 

in deed as to pecuniary consideration not conclusive, when, iii. 789. 

RECOGNITION. 

of authority, proof by, ii. 43. 

recognition of act of agent, when sufficient, ii. 42. 

RECOGNIZANCE, 

variance from allegation of, i. 485. 
estreat of, app. ii. iii. 1536. 

RECORD, 

proof of, i. 188, iii. 957. 

where it is a record of the same court, ib. 

of a different court, ib. 
of an inferior court, ib. 
proof of by production, i. 223, 224. 

by exemplification, i. 224, 225, iii. 957. 
copy by authorized officer, i. 225. 
office copy, i. 226. 
by examined copy, i. 226. 
copy, why allowed in evidence, i. 226. 
how proved when lost, i. 225. 
when conclusive, iii. 958. 
how impeached, ib. 
effect of in ovidenoe, iii. 958. 

former verdict for defendant for diverting water, &c. effect of, in evi- 
dence, iii. 958. 
in qui tarn action, iii. 959. 
recovery in trespass or trover, iii. 959. 
effect of, ib. 

where not pleaded, iii. 960, 061. 
judgment recovered, where a bar, ib. 
recovery against a garnishee, ib. 
award when conclusive, ib. 
inspection of, when allowed, ib. 
in criminal cases, ib. 
in replevin suit, evidence when, iii. 977. 
operates as an estoppel, when, i. 268. 
interest in, when it disqualifies, i. 120. 
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RECOVERY, 

presumptions as to, i. 302, iii. 914. 961. 

from possession, iii. 961. 

length of time, how reckoned, iii. 962. 

stat. 14 G. 2, e. 20, iii. 963. 

to what cases applicable, ib. 

fine, how proved, iii. 964. 

presumptfon that it was levied with proclamations, ib. 
seisin, what necessary to render a fine available, ib. 
proof of use of, ii. 377. 

of damages in action of trover, effect of, iii. 1166. 
former, in qui tam action must be pleaded, iii. 959. 
when a bar under the general issue, ib. 
when conclusive, ib. 

against another defendant for adultery no bar, ii. 356. 

without payment is no satisfaction. See Payment. 

against another defendant, no bar to an action for crim. con., ii. 357. 

RECTOR, 

proof of title in ejectment, ii. 427. 

may maintain ejectment on a lease avoided by non-resiuencc, ii. 428. 
entry by of receipt of tithes, i. 364. 
action by for dilapidation, iii. 964. 
title, ib. 

action against for non-residence, ib. 

holding of the benefice, iii. 965. 

absence, &c. ib. 

value, ib. 

variance, ib. 

entries by, i . 364. 

when evidence for his successor, ib. 

ejectment by, ii. 428. 

RECTOR AND CHURCHWARDENS 

of a parish, ejectment by, ii. 413. 

RECTORY, 

ejectment for, iii. 965. And see Ejectment . 

REDUNDANCY 

of proof, effect of, i. 175. 

RE-EXAMINATION, 

of witness, as to what points, i. 208. 
what questions may be asked on, ib. 
as to motives, when allowable, ib. 

as to a conversation as to which a witness has been cross-examined, 
i. 208, 209. 
of witness, app. i. 605. 
commitment for, when justifiable, ii. 591. 

REFERENCE, 

by one instrument to another, iii. 760. 
virtually incorporates the latter, ib. 

REFRESHING OF MEMORY 

of witness, means allowable for, i. 176, 177, 178, 179, 180. 

REFUSAL, 

to deliver goods, evidence of a conversion, iii. 1161. 
seats, where qualified, ib. 
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REFU S A L — con tinned . 

by an agent not sufficient to prove a conversion by the principal, iii. 
1108. 

to sign order for discharge, action for, ii. 68 9. 

evidence of malice, ib. 

to execute composition deed, iii. 966. 

actual, must be proved by creditor, by party seeking to avoid a eom- 
sition-deed, iii. 967. 

to discharge a defendant out of custody, evidence of malice, when, ii. 
689. 

not proved by evidence of omission, iii. 966, 

REGISTERS, 

public are evidence, i. 243. 
of births, marriages, &c. ib. 
day-book from which made not evidenco, ib. 
copies where deposited, ib. 
of foreign marriage not evidence, i. 244. 
nor on books of Fleet prison, ib. 
of dissenting congregation not evidence, ib. 
not evidence of identity, ib. 
nor of age, i. 222. 244. 
of place of birth, when, i. 245. 
entry in, how proved, ib. 
of the bishop, ib. 
of navy office, i. 247. 

of ship, evidence to negative ownership, i. 248. 
but not to prove ownership, ib. 
of marriage, ii. 700. 
provable by copy, i. 228. 
of parish, proof of, ib. 

of ship, stat. 4 G. 4, c. 4, provisions of, iii. 868. 

proof by when necessary, ib. 
public, when admissible, app. i. 608. 
of marriage, evidence by, ii. 699. 

REGISTERED OWNER OF SHIP, 

not liable, when, iii. 1302. 

REGISTRY ACT, 

provisions of, iii. 868, 869. 

REGISTRY ACTS, iii. 870. 

RELATION, 

in case of bankruptcy, ii. 146. 

of title of executor on probate granted, iii. 1147. 

of bill by indorsement, ii. 170. 

not to prejudice third party, iii. 966. 

RELATIONSHIP, 

proof of, iii. 833. 

RELEASE, 

proof of, iii. 966. 
effect of, ib. 

under the general issue, ib. 

how impeachable, ib. 

on the ground of fraud, iii. 968. 
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R ELEASE — •continue d. 

deed of feoffment evidence of a release, iii. 968. 
not evidence in account under the plea that the defendant was not 
a receiver, &c. ib. 

covenant not to sue does not amount to, when, iii. 1060. 

confirmation amounting to a, ii. 697. 

evidence 115 der general issue in case, ii. 300. 

not evidence under plea that defendant was not a receiver, ii. 18. 

to subsequent parties to a bill does not discharge prior ones, ii. 250. 

of right of common, evidence on issue joined on the right, ii. 318. 

by joint maker of note, effect of, ii. 25*0. 

effect of in restoring competency, i. 166. 

by one assignee, effect of, ii. 179. 

confirmation amounting to, ii. 697. 

of right of common, evidence when, ii. 318. 

when operative, app. ii. iii. 1536. 

pleading of, ib. 

fraudulent, when, ib. 

covenant not to sue, docs not amount to, iii. 1066. 

RELEVANCY, 

of evidence, app. i. 627. See Evidence. 

RELIEF, 

to a pauper, when admissible on question of settlement, iii. 1008. 
effect of giving, as to settlement, ib. 

REMAINDER, 

on a freehold, admits of no mesne seisin, iii. 978. 

REMAINDER-MAN, 

proof of title by, ii. 411. 

REMEDIAL 

provisions of the law, i. 2. 

REMITTANCE, 

proof of payment, iii. 822. 

REMOVAL, 

order of, effect of on question of settlement, iii. 1005. 

conclusive, when, ib. 

of goods to avoid distress, ii. 393, 394. 

RENT, 

definition of, iii. 970. 
rent-service, ib. 
remedy for, ib. 
rentcharge, ib. 
how created, ib. 

remedy for, ib. 
rent-seck, iii. 971. 
remedy for, ib. 
by distress, ib. 

distress for rent, iii. 969. • 

by executors, ib. 
husbands, ib. 
tenants per autre vie, ib. 
appointment of, ib. 
suspension of, ib. 
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RENT — continued. 

extinguishment of, iii. 969. 
forfeiture for non-payment of. Sec Ejectment . 
reservation of, iii. 969. 

when it must be by deed, ib. 
when divisible, ib. 
apportionment of, ib. 
suspension of, ib. 
extinguishment of, ib. 

presumption from payment of may be rebutted, when, iii. 971. 
in arrear, amount of, when to be proved in replevin, iii. 971, 972. 
distress for, when it lies, iii. 969, 970. 
distress for, when it may be joint, ib. 

entering to distrain for, evidence under the general issue, iii. 1121. 

. action against sheriff for not paying year’s rent to the landlord on 
execution against the tenant, iii. 1026. 
action against sheriff by tenant for wrongful payment of, iii. 1028. 
competency of landlord in such action, ib. 
construction of the stat. 8 Ann. c. 14, s. 1, iii. 1026. 
liability of executor to, ii. 460. 

RENTCHARGE, 

replevin for distress for, within 11 G. 2, c. 19, s. 23, iii. 970. 

RENTS, 

small, payment of, presumption from, iii. 1125. 

RENT-SECK, 
what, iii. 971. 
distress for, ib. 

RENT-SERVICE, 

what, iii. 970. 

REPAIRS, 

of ship, liability of owner to, iii. 1301. 

of pew, when necessary to be proved as against the ordinary, iii. 865, 

866 . 

covenant for not repairing, ii. 347. 
covenant for action on, ii. 348. 
proof of non-repair, ii. 351. 
liability to, under covenant, ii. 348. 

REPLEVIN, 

issue on right of property, iii. 969. 

onus probandi , ib. 

non cepit, ib. 

non tenuity iii. 970. 

riens in arrear, iii. 974. 

traverse that defendant is bailiff, iii. 976. 

amount of rent and value of distress, iii. 075. 

stat. 17 C. 2, c. 7, ib. 

damage feasant issue, on right of common, ib. 
tender of amends, ib. 
replevin bond, iii. 977. 
competency, iii. 796. 

declaration by party under whom defendant makes cognizance, not 
admissible for plaintiff, ii. 29, 30. 
whore a bur in trespass, i. 262. 
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REPLEVY, 

authority to, iii. 969. 
grant of authority, effect of, ib. 

REPLICATION, 

traversing custom alleged by a customary tenant of a messuage, does 
not admit the antiquity of the messuage to which, &c. iii. 1130. 

REPLY, 

evidence in, app. i. 6*26. 

REPOSITORY, 

proof as to, in case of ancient documents, i. 239. i*foe tit. Ancient 
Instrument — Deposit . 

REPRESENTATIVE, 

admission by represented party, evidence against, when, ii. 33. 

REPRISALS, 

proclamation for, i. 234. 

REPUTATION, 

evidence of, when admissible, i. 181. 
on questions of boundary, ib. 

rights of common, i. JHl, 182. 
customary rights, i. 182. 
public highways, ib. 
pedigree, i. 183. 
character, i. 33. 
modus, ib. See Tithes. 
general principles of admissibility, i. 27, 28. 
sanctions essential to its reception, i. 31. 
publicity of fact to be proved, ib. 
inadmissible to prove a particular fact, i. 33. 
must be supported by proof of enjoyment since, & c. ib. 
evidence of, on w T hat principle admissible, i. 28. 
examination as to, i. 181. 
when admissible, ib. 

admissible to prove customary right, ii. 319. 
effect of, in proof of a custom, i. 296, 297. 
judgment admissible to prove matter of, ib. 

evidence of admissible to prove the existence of u manor, ii. 336. 
695, 696. 

admissible in suit for tithes, when, iii. 1092. 
general evidence to prove a pedigree, iii. 843. 
when admissible as to reputed ownership, ii. 162. 
admissible on question of public way, ii. 526. 
inadmissible to prove a private prescription, iii. 907. 
admissibility of, on a question where numbers are interested, iii. 907, 
908. 

as to manorial rights, ii. 336. 

evidence to prove customary rights, ii. 319. 

evidence of, iii. 907. 

of wife, whether admissible in case of crim. con . ii. 356. 
as to right of digging stone upon waste of a manor, iii. 907 . 
of particular fact inadmissible, iii. 908. 
admissible as to boundaries, ib. 

, as to mode of electing a schoolmaster, ib. 

to negative a custom admissible, when, app. i. 602. 
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REP UTATI 0 N — con timed . 

evidence of, in case of reputed ownership, ii. 1&9. 
proof of custom, when, ii. 359. 
proof of by deposition, app. i. 611. 
admissible to prove boundary, when, ib. 001., 
to prove custom, when, ib. 602. 

REPUTED OWNERSHIP, 
evidence of, ii. 157. 
of ship, ib. 
of goods sold, ib. 
of publio-house, ii. 158, 159. 

REQUEST, 

proof of in action for work and labour, iii. 1297. 

implied, when, ib. 

to pay money, when implied, ii. 75. 

compulsory payment, ib. 

implication of from legal obligation, ii. 454. 

when presumed, ii. 69. 

from legal obligation, ib. 

to depart, proof of when necessary under pleu of defence of possession, 
iii. 1130. 

proof of actual, ib. 
when presumed; ii. 69. 75. 

proof of in action for work and labour, iii. 1298. 

RESCINDED CONTRACT, 

genoral rule as to recovery of money puid under, ii. 91. 

RESCUE, 

a defence to the sheriff, when, iii. 1022. 

RESCUE OF CATTLE, 

indictment for, app. ii. iii. 1403. 

RES GESTJE, 

in general evidence, i. 50. 

RESIDENCE, 

proof of unnecessary to validity of marriage, ii. 702. 

RESIGNATION BOND, iii. 966. 
damages in action on, ii. 269. 

RES INTER ALIOS, 
inadmissible, i. 58, 59. 
principle of the rule, i. 59. 
effect of the rule, i. 01. 
does not exclude admissions by a party, ib. 
or the operation of general laws or customs, ib. 
nor facts which have a legal operation, i. 62. 

nor any memorandum or declaration which under particular sanctions 
are evidence, ib. 

on evidence of reputation, &c. ib. 

on declarations part of the res ge$ta? 9 i. 63. 

on collateral facts, i. 64. 

public and judicial proceedings, i. 61. 

confessions by prisoners, &c. i. 39, 40. 59, 60. 

by a principal felon, ii. 40. 

judgment of ouster in quo warranto , i. 295. 
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RES INTER ALIOS — continued. 
in general inadmissible, i. 58. 
instances of, i. 58, 50, 60. 
when a fact, is admissible, i. 04. 
exception to the general rule, i. 61. 
entry by party dead, against his own interest, i. 02. 
application of the rule to written entries, i. 249. 
custom of tiShing in other parishes, iii. 1092. 

RESOLUTION, 

of house of lords, i. 235. 

RESULTING TRUST, 

evidence to prove a, iii. 788. 

RESPONDEAT SUPERIOR, 
a maxim of law, iii. 738. 
application of, ib. 

RESPONDENTIA BOND, 

assumpsit lies against the obligor of, when, iii. 757. 
action against obligor who indorses, ii. 114. 

RESTRAINT, 

of insane person, plea of, iii. 1140. 

RETAINER, 

of an attorney, proof of, ii. 107. 
by an executor, proof of, ii. 451. 
by executor, ii. 450. 

RETAKING, 

of party improperly allowed to go at large, justifiable when, ii. 600. 

RETURN, 

by sheriff, effect of, i. 330. 

by sheriff, evidence against third persons, when, iii. 1033. 
against defendant on an indictment for rescue, ib. 
binding on the sheriff, iii. 1015. 

REVERSAL, 

of judgment, effect of, ii. 437. 
restores competency, i. 102. 

REVERISON, 

particulars of proof in action for an injury to the, iii. 977. 

reversionary interest, proof of, ib. 

variance, iii. 978. 

evidence of damage, ib. 

reversionary interest, assets, when, iii. 979. 

proof necessary as to obligor’s interest, ib. 

grantee of reversion in ejectment for forfeiture, must prove a cause 
subsequent to the grant, ib. 

competency of tenant in action for damage to, iii. 978. 
assignee of, debt by, ii. 350. 

REVERSIONARY INTEREST, 

assets, when, iii. 9 7 9. 

in chattel injury to what, sufficient to maintain trover, iii. 1156. 
proof of having a, iii. 977. 
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REVERSIONER, 

action by, for not repairing a gutter through defendant’s land, iii. 1252. 
of mortgaged premises in possession of mortgagor, action by, ii. 180. 
cannot sue for mere trespass, when, iii. 744. 

% action by, for not repairing a watercourse, iii. 1225. 
proof of title by, ii. 411. 

REVOCATION, 

of authority does not impeach an act done by virtue of that authority, 
ii. 443. 

allegation of revocation imports notice when, ii. 118. 

of submission to reference, ib. 

bankruptcy of party no revocation, ib. 

of authority of arbitration, ib. 

of authority of stakeholder, ii. 80. 

of will, proof of, iii. 1285. 

prescription of, i. 564. 

of will, evidence of, iii. 1285. 

implied, iii. 1287. 

REWARD, 

action to recover, iii. 979. 

RIENS IN ARRERE, 

evidence on issue taken on plea of, iii. 974. 

RIENS PER DISCENT, 

evidence on plea of, ii. 519. 
assets, proof of heirs having, ib. 
evidence on issue of, ii. 520. 

RIGHT, 

legal acceptation of the term, i. 1, 2. 
incorporeal, proof of an, iii. 743. 
arises from implication of law, when, ib. 

attached to a house remains, although the house be pulled down, 
when, iii. 908. 
legal sense of, i. 1. 
popular sense of, ib. 

RIGHT TO BEGIN, 

rules as to, app. i. 623. 

RIGHTS OF THINGS, 

meaning of the expression, i. 1 . 

RINGS, 

inscriptions on, in case of pedigree, iii. 842. 

RIOT. See Unlawful Assembly — Hundred. 

RITE ACTA, 

presumption of in case of recovery suffered, iii. 961 . 

RIVER, 

presumption as to right of soil of, iii. 1253. 

whether navigable or not, a question of fact for the jury, ib. 

ROAD, 

deviation from proper side of, effect of, iii. 736. 

ROGUE AND VAGABOND, 

commitment of, ii. 590. 
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ROLL OF ATTORNIES, 

evidence by, ii. 105. 

ROMAN CATHOLIC PRIEST, 

examinable as to confidential communication, ii. 322. 

ROMAN LAW, 

provisions of as to pleading, i. 4. 

ROME, 

proof of ordination by seo of, ii. 300. 

RULE OF COURT, iii. 988, 
proof by, ib. 

production of rule to pay money into court does not give right to 
reply, ib. 

rule for committing a defendant convicted of u misdemeanor, evidence 
of judgment of imprisonment, ib. 

RULES OF COURT, iii. 979. 

RUSSIA, 

navigation laws of, ii. 459. 

SALE, 

in market overt, proof of, iii. 1227. 

proof of contract of, iii. 1195. 

of goods, contract for when entire, iii. 1200. 

contract of may be rescinded by mutual assent, iii. 1212. 

election not to rescind, proof of, ib. 

contract of by letter requiring assent, witliin a limited time, iii. 1219. 
of goods to i?., when C., tlie buyer, is unable to pay for them, with 
the consent of C. in a new contract, not witliin the statute of frauds, 
iii. 1196. 

by a broker, evidence of, ib. 

where the agent sells, the contract is, in law, with the principal, iii. 

1202. 

subject to buyer's right of set-off, &c. where the agent sells in lus 
own name, iii. 1203. 

principal when discharged by payment to the agent of the vendor, ib. 
of goods, proof of performance of condition precedent, iii. 1199. 
correspondence with sample, ib. 
action by vendee, iii. 1219. 
proof of performance of conditions precedent, ib. 
conditions of, evidence of warranty, iii. 1237. 
fraud in, ii. 372. 

contract for by one who has not the goods, nor expects consignment 
of them, illegal, iii. 1216. 
bill of, stamp on, iii. 1044. 
of goods by bankrupt protected, when, ii. 170. 
by a sheriff, effect of, iii. 1032, 1033. 

. evidence by one who claims under, ib. 
where the process is irregular, ib. 

of ship by master in foreign country, not valid unless necessary, m. 
1225. 

contract of in an action by vendor, iii. 1 195. 

by sheriff, property altered by, although the judgment be erroneous, 
iii. 1148. 

of goods vests the property, when, iii. 1221, 
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SALE OF LANDS, 

contract for the, provisions of the Statute of Frauds as to, ii. 482. 
SALVAGE, 

nature of the obligation to pay, iii. 1299. 
action for, ib. 

SALVOR, 

lien of, ii. 649. 

SAMPLE, 

proof of sale by, iii. 1219. 

sale of goods by, actiou for, iii. 1109. 

proof of correspondence of goods with, iii. 1240. 

sale by, variance from contract, ii. 61. 

SATISFACTION. See Accord and Satisfaction , ii. 16. 
must be reasonable to bar an action, ib. 
by one of several, bars the action as to the rest, ib. 
giving security for past, no bar, ib. 

agreement to take less on a third person becoming a surety, ib. 

of bill, proof of, ii. 248. 

when a defence, ib. 

of bill or note, presumable when, ib. 

of bill by taking in execution, ib. 

of bond, when presumed, ii. 270. 

bill operates as, when, ii. 264. 

to one of several when a bar, iii. 802. 

of bill of exchange, what, ii. 249. 

SCHEDULE, 

of insolvent not conclusive against an omitted claim, ii. 249. 

SCIENTER, 

need not be proved, when, ii. 371. 

• proof of, when necessary, iii. 734. 

though alleged, need not be proved in an action for breach of war- 
ranty, iii. 1242. 

in an action for warranty need not be proved, ib. 
need not be proved when, ii. 372. 
in case of bad money, ii. 311. 

SCILICET, 

averment under, ii. 62. 

when it protects from variance, ib. 

SCOTLAND, 

effect of judgment in courts of, i. 271. 
marriage in, of English minors, valid, ii. 703. 
marriage in, of English subjects^ ii. 704. 
proof of law of, ii. 469. 

SEA, 

right to land relinquished by the, iii. 1254. 

SEAL, 

of public corporate body, proof of, i. 342. 
of city of London, ib. 
admission under, effect of, i. 342. 
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SEALING, 

of deed, evidence of, i. 372. 
proof of particular custom as to, ib. 
by body corporate, ib. 

party may be bound without, when, ii. 377. 

SEAMAN, 

death of, proof of, i. 247. 

effects of indictment for obtaining administration to the, iii. 8(50. 
peijury to obtain payment of wages of, indictment for, iii. 837. 
attendance of as witness, how procured, i. 81. 
suit for wages by, iii. 1305. 

forfeiture of wages by, under stat. 5 & 0 W. 4, c. 19, iii. 1304. 

SEA SHORE, 

title to, app. ii. iii. 1609. 
limit of, iii. 1254. 

SEARCH, 

for lost instrument, evidence of, i. 387. 

SEAT IN CHURCH. See Pew . 

proof of right to, iii. 862, 863. 

SECONDARY, 

proof in absence of the attesting witness, app. i. 618. 
to- prove a will, iii. 1267. 

SECONDARY EVIDENCE, 
principle of excluding, i. 69. 
exclusion of from policy, i. 70. 
how it differs from defective evidence, i. 505. 
of instrument in possession of the adversary, ii. 56. 
entries by strangers, i. 345. 
principle of admissibility, ib. 

SECRETARY AT WAR, 

certificate of, ii. 302. 

SECRETARY OF BANKRUPTS, 

book of, admissible when, i. 248. 

SECRETARY OF STATE, 

order of for bringing up a prisoner of war as a witness, i. 82. 

SECRETARY OF STATE’S OFFICE, 

book of, proveable by a copy, i. 228. 

SECRETUM ABBATIS, 

held to be inadmissible, i. 239. 

SECURITY, 

renewal of, effect of, ii. 240. 

for advances to partners determined by death of one, when, iii. 825. 
giving new security discharges a former, when, iii. 1006. 

SEDUCTION, 

particulars of proof, iii. 989. 
proof of service, ib. 
proof of seduction, ib. 
damages, iii. 990. 
of conduct and character, ib. 
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SEDUCTION — continued. 
defence, iii. 091. 
evidence as to character, ii. 307. 
seduction of servant, iii. 991. 

of servant, effect of penalty recovered against the servant, ii. 800. 
proof of good character when admissible, ii. 306. 

SEISIN, 

•evidence of, ii. 458. 

in fact, when necessary to be proved, iii. 897. 
presumed, when, iii. 898. 

SELLER, 

what he generally covenants for, ii. 90. 

SENSE, 

of contract cannot be altered by oral evidence, i. 345. 
general principle, ib. 

SENTENCE, 

of expulsion from a college, i. 285. 
deprivation by a visitor, i. 285. 

SEPARATE EXAMINATION, 

when allowed, i. 189. 

SEPARATE MAINTENANCE, 

adequacy of, a question for the jury, ii. 545. 

does not discharge the husband when in respect of goods supplied to 
the wife, ii. 543. 

SEPARATION, 

of husband and wife no bar to action for crim, con. ii. 356. 
of husband and wife, deed of, when enforceable in equity, ii. 545. 

SEPARATION DEED, 

illegal, when, ii. 546. 

SEQUESTRATION, 

Scotch, effect of, i. 270, iii. 992. 
writ of, ib. 

SERVANT, 

seducing of, recovering penalty a bar to an action for, ii. 300. 
action for seduction of, iii. 990. 
master liable for negligence of, iii. 737. 
authority of to warrant soundness of a horse, iii. 1240. 
master not liable for wilful trespass of, iii. 1111. 
custody of goods by, when lost or stolen, does not exclude an action 
by the owner, ib. 

has a bare charge of his master’s goods, ii. 609. 
notice to, when sufficient, iii. 729. 

cannot justify a conversion under master’s order, although the act was 
apparently legal, iii. 1168. 

proof of good character in action against master for slander, ii. 304, 
305. 

nuisance by, liability of master for, iii. 737. 

acting under authority of master liable for conversion when, iii. 1168. 
dissolution of contract with, iii. 1304. 
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SERVICE, 

proof of in action for seduction, iii. 088, 980. 
proof of in ease of settlement, iii. 1001. 
fraudulently procured action lies for, when, iii. 1208. 

SESSIONS, 

judgment of in settlement cases, i. 204. 

SET OFF, 

particulars of, iii. 790. 

stat. 2 G. 2, c. 22, s. 13, iii. 002. 

proof of notice of, ib. 

proof of, iii. 005. 

variance from, ib; 

against assignees of bankrupt, iii. 000. 
proof in answer to evidence of, ib. 
stat. of limitations, ib. 
particulars of set-off, iii. 997. 
effect of set-off in evidence, ib. 

practice where set-off’ is proved but not pleaded, &c., ib. 
against assignees of a bankrupt, iii. 990. 
proof of set-off on the bankrupt’s notes, ib. 

item of admission in a set-off does not supersede the necessity of proof, 
iii. 007. 

where the set-off exceeds the original demand, an action lies for the 
surplus, ib. 
onus probandi, i. 419. 
against an executor, ii. 445. 

SETTLEMENT, 

proof of birth and derivative settlements, iii. 998. 
hiring and service, ib. 
presumptive evidence of hiring, ib. 
service, ib. 

apprenticeship, iii . 1001. 

in case of parish apprentices, iii. 1001, 1002. 

serving public office, iii. 1003. 

estate, ib. 

renting tenement, iii. 1004. 

order of removal, iii. 1005. 

effect of in evidence when unappealed from, ib . 

as to what facts conclusive, ib. 

when inconclusive, iii. 1006, 1007. 

examination of soldiers, iii. 1007. 

relief effect of in evidence, iii. 1008. 

* made on wife, evidence in action for crim. con., ii. 354. 
of pauper, parol evidence as to agreement admissible, when, iii. 791. 

SEVERAL. See One of Several . 

articles, sale of at separate prices form but one contract, when, ii. 486. 

SEVERAL AND JOINT, 

variance in proof, i. 457. 

SEVERAL ALLEGATION, 

averment of fact done severally supported by proof of fact done jointly, 
when, ib. 
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SEVERANCE, 

of tithes, proof of, lii. 1084. 

of chattel from freehold, effect of a» to property, iii. 1154. 

SEWERS, 

goods taken under warrant of court repleviable, iii. 900. 

SHEEPSTEALING, 

proof of, app. ii. iii. 1400. 

SHERIFF, 

action against for a false return on mesne process, iii. 1009. 
particular^ of proof, ib. 
proof of the writ, ib. 
variance, iii. 1009. 
of the bailiff’s authority, ib. 
by the warrant, &c., ib. 
by other documents, iii. 1010. 
of the sheriff’s default, iii. 1011. 
of the damage, iii. 1014. 
admission by the debtor, ib. 

Escape on. mesne process. 
proof of the writ, iii. 1015. 
habeas corpus and commit titur, ib. 
escape, iii. 1015. 

on return of ccpi corpus , ib. 
of the debt, ib. 

evidence in defence, iii. 1010. 
false return to fieri facias , ib. 

particulars of proof, iii. 1010, 1017. 
title to the property, ib. 
defence, ib. 

bankruptcy of party against whose goods the writ issued, iii. 1018. 
escape in execution, iii. 1019. 
arrest, ib. 

escape, iii. 1019, 1020. 
variance, iii. 1021. 
evidence in defence, ib. 
fresh pursuit, ib. 

error in process, when available, iii. 1 022. 
action against for money had and received, ib. 
taking insufficient pledges , iii. 1024. 
action by against a surety, iii. 1025, 1020. 
action against by a landlord, ib. 
stat. 8 Ann. c. 14, s. 1, ib. 
particulars of proof, iii. 1020, 1027. 
demise, ib. 
occupation, ib. 

lies on defendant to prove the rent paid, ib. 

removal of goods, iii. 1027. 

proof of removal of part sufficient, ib. 

action for paying year’s rent to landlord, iii. 1028. 

evidence in defence that rent was due, ib. 

competency of landlord, ib. 

action against for negligence in losing a replevin bond, iii. 1025, 1020. 
trespass against the sheriff, iii. 1028. 

evidence to connect the sheriff with the act of the bailiff, iii. 1 028, 1029. 
recital of writ in warrant does not prove the writ, iii. 1028, 
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SHERIFF — continued 

sheriff liablo for seizure by bailiff of any other party's goods, iii. 1029. 
sheriff liable in case of misnomer, ib. 
defence by the sheriff, ib. 

goods of executrix used as goods of the husband, ib. 
trover against the sheriff, iii. 1028. 

proof of judgment when necessary to defeat an assignment, iii. 1030. 
unnecessary inhere the assignment is merely colourable, ib. 
competency, iii. 1031. 
extortion, ib. 

particulars of proof, iii. 1081, 1032. 
action under stat. 32 G. 2, c. 28, iii. 1032. 
action against sheriff for refusing a vote, &e. ib. 

proof of malicious or corrupt motive, ib. 
proof by vendee under sale by sheriff, ib. 
assignment of lease, proof of, iii. 1033. 
return by, ib. 

where evidence, ib. 
competency, ib. 

inquisition by to ascertain property in goods not evidence for him, 
iii. 1019. 

admission by the debtor. See Admission . 

not liable in an action for money had and received, for not paying 
the landlord's rent, ii. 83. 

liability of for goods taken in execution to assignees of bankrupt, 
ii. 11(3. 

liability of in executing process against goods of bankrupt, ii. 118. 
actions for breach of duty by under-sheriff to be brought against the 
high sheriff, iii. 1009. 

return of on the writ when admissible, i. 330. 

guilty of conversion in selling goods of bankrupt after an act of 
bankruptcy, iii. 1157. 1168. 
proof by vendee under in action of ejectment, iii. 1 1 95. 
liable in respect of predecessor's tort, when, iii. 729. 
false return evidence in action for, app. ii. iii. 1553. 
special bailiff effect of appointing, ib. 
damages, amount of, ib. 
money had and received, ib. 1554. 
taking insufficient sureties, action for, ib. 
action against by a landlord, under stat. 8 Ann. c. 14, ib. 
defence by, acting judicially, ib. 1555. 
sale by, effect of, iii. 1032. 
defence by under new rules, iii. 1021 . 

seizure of goods under a Ji . fa. after a secret act of bankruptcy, a 
conversion, iii. 1157. 

action against, property seizable by, app. ii. iii. 1555. 
extortion by, ib. 
poundage of, ib. 

SHERIFF'S OFFICER, 

remedy on indemnity when bail above is not put in, ii. 74. 

SHIP, 

interest in, proof of, iii. 868. 
registry of, evidence when, i. 248. 

transfer of, when void for non-compliance with Register Act, ii. 243. 

reputed ownership of, ii. 157. 

repairs of^ liability of owner to, iii. 1301. 

6 B 
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SHIP — continued . 

action for repairs of, iii. 1301. 
against the master, ib. 
against the owner, ib. 

a mere mortgagee who has not taken possession not liable, ib. 

captain liable for goods, &c. ii. 46. 

proof of ownership, iii. 868. 

vendee of, proof of title by, iii. 1225. * 

master of, not liable for negligence of pilot, when, iii. 739. 

sold at sea in case of bankruptcy, ii. 1 50. 

contracted to be built, property in whilst building, iii. 1148. 

property in, in case of bankruptcy, ii. 156. 

goods ordered for by the captain, ii. 42. 

SHIP-BUILDER, 

opinion of, when evidence. See Policy - 

SHIP-OWNER, 

authority .from, presumable, ii. 42. 
liability of for act of master, iii. 1301. 
liability of for mariner’s wages, iii. 1302. 

necessary repairs, iii. 1302. 
authority of the master presumed, ii. 42. 
not registered, liability of, iii. 1302, 

SHIPWRIGHT, 

lien of, ii. 649. 

SHOP-BOOK, • 

when evidence, i. 360. 

SHOPMAN. See Agent . 

SHORT 

entering of bills, effect of, ii. 165, 166. 

SIAM, KING OF, 

anecdote of Locke as to, i. 554. 

SICKNESS, 

incapacity of servant by does not bar his action for wages, iii. 1305. 

SIGN MANUAL, 

of king, certificate under, ii. 303. 
evidence of, when sufficient, i. 242. 

SIGNATURE, 

of memorandum, &c. what sufficient within the statute of frauds, ii. 
485. 492. 

probable by admission, when, ii. 217. 
what amounts to, ii. 485. 
in pencil, when sufficient, ii. 492. 

by agent, what sufficient under the stat. of frauds, ii. 493.. 

SIMILITUDE 

of handwriting, when admissible evidence, ii. 518. 

SIMONIACAL BOND, ii. 965. See Rector. 

SIMONY, 

not a defence when in an action for use and occupation, iii. 973. 

SIMPLE CONTRACT 

debts, may be paid before specialties, when, ii. 448. 
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SINGULAR AND PLURAL, 

variance between, i. 488. 

SKILL AND JUDGMENT, 

opinion on questions of, ii. 313. 

reasons of witness for giving* an opinion on queBti6ns of, i. 548. 
evidence on questions of, i. 69. 

SLANDER, 

character, evidence of, when admissible, ii. 306. 

SLIP OF LAND 

adjoining highway, evidence of right to, ii. 697. 

SOLDIER, 

examination of, iii. 1007. 

SOLICITOR, 

under commission of bankrupt not liable to tlio messenger, ii. 114. 

SOLVIT AD DIEM, 

onus probandi lies on a party alleging payment, iii. 818. 
proof on plea of, iii. 827. 

SOLVIT POST DIEM, 

proof on plea of, ii. 270. 

SON ASSAULT, 

plea of, iii. 1134. 

SON ASSAULT DEMESNE, 

evidence of, ii. 63, 

replication of does not put excess in issue, iii. 1134. 
plea of, admits an assault committed, iii. 1135. 
proof on issue, on plea of, ib. 

SONG, 

piracy of, iii. 938. 

SORTER 

of letters, proof of being, ii. 308. 

SOUND MEMORY, 

proof of allegation of lies on the party alleging, i. 419. 

SPECIAL BAILIFF, 

effect of act by in executing writ, &c. iii. 1011. 

SPECIAL CHARACTER. See Character . 
proof of, ii. 307. 

SPECIAL CONTRACT, 

evidence under a general count, when for goods, &c. iii. 1204. 
effect of failure on, ii. 72. 

SPECIAL DAMAGE, 

inadmissible when, unless averred, ii. 636. 
exceptions to the rule, ib. 

resulting from breach of contract, limitations, stat. of, how computed, 
ii. 661. 

allegation of, when necessary, ii. 317. 

SPECIAL PLEADINGS, 

object of, i. 3. 

SPECIAL PROPERTY, 

what sufficient in trover, iii. 1146. 
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SPECIAL VERDICT, 

ndt finding an actual tender, but evidence only, insufficient when, iii. 
1071. 

SPECIFICATION, 

of invention, iii. 039. 

variance from by an artist, effect of, iii. 1307. 

SPECIFIC INTENTION, 

when necessary to be proved, ii. 572. 

SPECIFIC PURPOSE, 

bills deposited for in case of bankruptcy, ii. 1G6. 

>IR1TUAL COURT, 

proof of sentence of, i. 300. 
sentence of, when conclusive, i. 285. 
for what reason, ib. 

sentence of nullity of marriage, effect of, i. 288, 289. 
depositions taken in, whether admissible, i. 316. 
jurisdiction of in case of marriage, ii. 698. 

SPIRITUOUS LIQUORS, 

effect of stat. 24 G. 2, as to demand for, iii. 827. 

SPRING GUNS, 

action for damage from, iii. 735. 
nuisance by placing, ib. 

SPURIOUS 

facts, detection of, i. 65, 66. 

STAGE-COACH, 

proof of ownership of, i. 248. 

STAKEHOLDER, 

authority of, revocable, ii. 89. 
liability, ii. 95. 

STALLAGE, 

assumpsit for, no contract need be shown, ii. 69. 

STAMP, 

administration, iii. 1034, 1035. 

agreement, iii. 1035, 1036, 1037, 1038, 1039, 1040. See Assumpsit. 

appraisement iii. 1040. 

apprentice, ib. 

award, iii. 1041. 

bankers’ drafts, iii. 1043. 

bills of exchange, iii. 1044. 

bill of lading, ib. 

bill of sale, ib. 

bond, ib. 

cognovit , iii. 1046. 
composition deed, iii. 1045. 
conveyance, ib. 
copies, iii. 1046. 
deed, ib. 

ejectment, iii. 1047. 
foreign instrument, ib. 
lease, ib. 
policy, iii. 1049. 
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STAM P— ’^continued. 
receipt, iii. 1049. 
surrender, iii. 1051. 
warrant of attorney, ib. 

re-stamping 1 of instrument, when necessary, ib. 
alteration, ib. 

second stamp^ when necessary, ib. 
several stamps, when necessary, iii. 1052. 
stamp of different denominations, iii. 1053. 
time and manner of stamping, iii. 1055. 
objection for want of, when taken, iii. 1054, 1055. 
presumptive evidence of, iii. 1055. 
effect of want of stamp, iii. 1056. 

unstamped instrument, when admissible for collateral purposes, iii. 
1057. 

proper, when presumed, ii. 56. 

presumption that an ancient indenture was properly stamped, iii. 
1055. 

new one, when necessary, in the case of an altered policy, iii. 867. 
on bill of exchange, objection for want of, ii. 254. 
on foreign bill, ib. 

production of instrument for purpose of stamping, i. 370. 

on probate, evidence to assets, ii. 449. 

on probate, when evidence, ib. 

time and mode of objecting to, app. ii. iii. 1556. 

single, when sufficient, ib. 

ad valorem , ib, 

affidavit, ib. 1557. 

agreement, ib. 

annuity, ib. 1558. 

apprentice, ib. 

assignment, ib. 

attorney, ib. 1559. 

authority, ib. 

bill of exchange, ib. 

bond, ib. 

charge on land, ib. 
deed, ib. 
lease, ib. 

mortgage, ib. 1560. 
surrender, ib. 

STATE, 

acts of, proof of, i. 233. 

STATEMENT OF COUNSEL, 

omission in, will not preclude plaintiff from recovering on cause of 
action alleged and proved, i. 430. 

STATUTE, 

mis-recital of, variance as to, i. 479. 

provisions of stat. 33 Geo. 3, c. 13, as to . date of commencement, 
iii. 1059. 

prospective, when, ii. 123. 
prospective one, ii. 271. 
when compulsory, app. ii. iii. 1560. 
proof of, ib. 

repeal of, by implication, ib. 
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STATUTE DUTY, 

conviction for not doing, ii. 587. 

presumptive evidence as to highway, when, ii. 524. 

STATUTE MERCHANT. See Ejectment 

STATUTE STAPLE, 

proof of title by conusee of, ii. 408. 

STATUTES, 

public knowledge of presumed, iii. 728. 

STEALING. See Larciny. 

STEAM-ENGINE, 

in case of bankruptcy, ii. 155. 

STEWARD, 

of court baron, a judicial officer, iii. 1112. 
of manor, proof of title to fees, &c. ii. 696. 
entry by, of receipt of money, i. 358. 364. 

entries by stewards and other agents against their own interests 
admissible evidence, i. 357. 
of manor, title to fees, ii. 696. 

STIPULATED DAMAGES, 

proof of agreement for, iii. 852, 853. 

STOCK, 

action for not accepting, iii. 1200. 

evidence in action for pot transferring, iii. 1220. 

damages in action for not replacing, ii. 269. 

title to dividends in the case of tenant for life, app. ii. iii. 1561. 

STOCK-JOBBING CONTRACT, 

when void, app. ii. iii. 1561. 

STOCK-JOBBING TRANSACTION, 

bill given for differences, illegal, ii. 246. 

STOLEN BILL, 

proof of value given, ii. 243. 
of exchange, property in, iii. 1149. 

STOPPAGE 

of money in illegal transit, ii. 95. 

STOPPAGE IN TRANSITU, 

proof of in case of bankruptcy, ii. 162. 

ground of right, ib. 

termination of the transitus , ib. 

right divested by delivery of bill of lading, ii. 267. 

of goods in transitu , proof of, iii. 1226. 

when valid, app. ii. iii. 1354. 

right of when determined, iii. 1226. 

SUBMISSION, 

to award not binding on minor, ii. 117. 
or married woman, ib. 

agreement to be bound by the opinion of another, effect of, ii. 116. 
SUBPCENA, 
writ of, i. 78. 
form of, ib. 
renewal of, ib. 
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SUBPOENA — continued. 
service of, i. 78. 
tender of expenses, i. 78, 79. 
attachment for disobedience, i. 80. 
writ of, how used, i. 92. 

in one part of the United Kingdom when effectual to procure attend- 
ance in another, £ 83. 
stat. 45 G. 3$ c. 92, s. 3, provisions of, ib. 
form of, app. i. 589. 

SUBPOENA DUCES TECUM, 

writ of, i. 87. 

obligation to obey tho writ, ib. 

production of instrument under, when compelled, i. 87, 88. 
where the instrument is in the hands of an attorney, i. 88. 
omission to obey will not warrant the reception of secondary evidence, 
i. 90. 

a clerk to the commissioners of taxes is bound to produce their books, 
i. 91. 

the immateriality of the instrument no answer for disobeying the 
writ, app. i. 593. 
what must be produced under, ib. 

objection to produce a document not to be argued by counsel, ib. 

SUBSCRIBER, 

under Act of Parliament, proof of being, iii. 815. 

SUBSCRIBING WITNESS. See Attesting Witness. 
SUBSCRIPTION TO ARTICLES, 

when necessary to prove avoidance, iii. 944. 

SUBSEQUENT ASSENT 

to an act, whether it can make a party a trespasser, iii. 1109. 

SUBSTANCE, 

what is matter of, i. 443. 

SUBSTANCE AND LEGAL EFFECT, 
proof according to, when sufficient, ii. (12. 
what amounts to a variance from, i. 484. 

SUBSTANTIVE and Adjective Provisions, i. 1. 

SUBSTITUTE, 

the product of follows the original, ii. 170. 

SUBSTITUTED BILL, 

liable to same equities with the original, ii. 255. 

SUBSTITUTED SECURITY, 

when valid, although the original was illegal, ii. 247. 

SUBSTITUTION, 

by parol of term in a written agreement, effect of, ii. 491. 

SUFFERANCE, 

tenant by, ii. 420. 

SUFFICIENCY 

of common, proof of, on whom incumbent, ii. 317. 

SUGGESTION 

of breaches, when necessary, ii. 268. 

of death of co-plaintiff, when necessary, iii. 854. 

6 b 4 
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SUICIDE, 

indictment for procuring, app. ii. iii. 1561. 

SUIT, 

determination of, proof of, ii. 688. 

SUMMONS, 

essential to conviction, i. 306. m 

of party essential to a conviction or judgment against him, ii. 590. 

SUMS, 

variance from, effect of, i. 440. 445. 

SUMS AND QUANTITIES, 

variance from, when material, ii. 299. 

SUNDAY, 

contract made on, when illegal, ii. 93. 
money paid on, when recoverable, ib. 
purchase on, ib. 

notice of dishonour of bill upon, ii. 225. 

SUPERSEDEAS, 

proof of, ii. 81. 

writ of, evidence of what, ii. 194. 
of commission, ii. 687. 

SUPERSEDED COMMISSION, 

acts done under, ii. 181. 

SUPPRESSIO VERI, 

amounts to fraud, when, ii. 373. 
defeats a policy, iii. 885. 

SUPPRESSION, 

fraudulent, by vendor, a defence when, iii. 1214. 

SURCHARGE 

of common, action for, ii. 316. 

SURETY, 

action by, against principal, iii. 1060. 
proof that plaintiff was surety, ib. 
payment of the money, ib. 
action against co-surety, iii. 1060, 1061. 

in action by co-assignee under a commission unnecessary to prove 
funds, &c. iii. 1061. 

stat. 6 G.JL c. 16, s. 52, provisions of as to sureties, ib. 
when applicable, ib. 

promise of indemnity, when implied, iii. 1062. 
action against a surety, ib. 
admissions by principal inadmissible, iii. 1063. 
where admissible, ib. 
after the death of the principal, ib. 
giving time to the principal, effect of, iii. 1064. 
admission by a principal is not evidence against his surety, ii. tit. 
Admission. 

competency of, iii. 1067. 

when discharged by giving time to the principal, ii. 250. 

reason of the rule, ii. 250, 251. 

effect of in case of bill of exchange, ib. 
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SURETY — continued . 

time given to a prior discharges a subsequent party, why, ii. 260, 251. 
time given to the acceptor discharges the drawer, ii. 250. 
but the acceptor of an accommodation bill is not discharged by giving 
time to the drawer, ii. 250, 251. 
action by for contribution, ii. 76. * 

in replevin, proof in action against, iii. 077. 
notice to of oalance due, when necessary, iii. 730. 
mode of proof, iii. 731. 
action against by the sheriff, iii. 1026. 
fraud as to, ii. 17. 

is competent in an action for taking insufficient sureties, iii. 1034. 
action by when barred by the bankruptcy and certificate of the prin- 
cipal, ii. 186. 

for debt of bankrupt entitled to prove, when, ii. 185. 
action by, ii. 75, 76. 

for bankrupt entitled to dividend, when, ii. 185. 

liability of, app. ii. iii. 1561. 

discharge of, ib. 1 562. 

discharged when by release, &c. ib. 1373. 

SURETIES, 

insufficient, action for taking, iii. 1024. 

SURPLUSAGE, 

effect of, i. 432. 436. 

in description of written instrument, i. 483. 

SURPLUSAGE OF CATTLE, 

commoner cannot distrain for, when, ii. 318, 319. 

SURRENDER, 

evidence of, ii. 405. 

presumptive, ib. 

of tenancy, proof of, iii. 1182. 

in law, what amounts to, ib. 

presumptive evidence of, i. 362. 

by tenant for life, presumed wdicn, iii. 961. 

of one for life enures to the benefit of one in remainder, ii. 333. 

to use of will, when necessary, ib. 

custom to present at indefinite period void, ii. 

of an interest in land, effect of statute of frauds as to, ii. 474. 

to use of will, how proved, ii. 334. 

stamp on, iii. 1051. 

copy of need not be stamped, ii. 333. 

of lease, actual, iii. 1182. 

in law, ib. 

in bankruptcy, effect of as an admission, ii. 150. 

of copyhold, proof of, ii. 334. 

of term, not presumable when, iii. 93 7. 

presumption of, from old cancelled leases, app. ii. iii. 1562. 

SURROGATE, 

proof of being, ii. 307. 

power of to administer an oath, iii. 854. 

SURVEYOR, 

of highways, not justified in removing fence, when^ iii. 1259. 
authority of to remove obstructions to public road, ii. 528. 
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SURVEYS AND MAPS, 
proof by, i, 236. 

ancient, taken under authority, ib. 

domesday book, ib. 

survey of the ports, ib. 

valor beneficiorum , ib. 

survey, stat. 21 H. 8, ib. 

survey from first-fruits office, ib. 

parliamentary surveys, i. 237. 

survey by order of the House of Commons, ib. 

inquisitions by order of the House of Commons as to fees, i. 237, 238. 

inquisitions under public commissioners, i. 237. 

ancient extents of crown lands, i. 238. 

of a religious house, evidence when, iii. 1000. 

of crown and church lands under parliamentary commissioners, ii. 
796. 

from first-fruits office, effect of, i. 237. 239. 
of ports, i. 236. 

of ports in Exchequer, evidence by, ib. 
of estates, when admissible, i. 354. 
of manor, admissible when, ib. 
ancient, admissibility of, i. 236. 
ancient, evidence when in suit for tithes, ib. 

SURVIVING PARTNER, 
liability of, iii. 814. 

SUSPENSION 

of right to .sue, ii. 104. 

SYMBOLICAL DELIVERY, 
transfer by, iii. 1224. 

TAXATION 

of Pope Nicholas, iii. 1090. 
of attorney’s bill, ii. 110. 

TAXES, 

land-tax, distress for, app. ii. iii. 1562. 

TECHNICAL TERMS, 

must be proved in their technical sense, i. 463. 

TENANCY. See Replevin — Use and Occupation . 

proof of in action for injury to the reversion, iii. 978. 
proved by allowing tl# party to be mortgagor, ib. 
proof of determination of lies on the tenant, when, iii. 1176. 
on question of settlement, proof of, iii. 1004, 1005. 
terms of, when explicable by custom, ii. 363. 

TENANCY IN FEE, 

possession primd facie proof of, ii. 411. 

TENANT, 

estopped from disputing landlord’s title, ii. 424, iii. 973. 1180. 1280. 

declaration by, when admissible, i. 365. 

competency of. See J Ejectment — Reversion , 

pauper occupier of a house is not a, i. 437. 

proof of title of to use way-going crop, ii. 362. 

inclosure of waste by, for whose benefit presumed to be done, ii. 696. 
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contract of is not discharged by bankruptcy, when, iii. 1176. 
estopped from denying his landlord’s title, when, ii. 424, iii. 973. 
1280. 

may show that his landlord’s title is expired, when, iii. 1181. 

freehold essential to a manor, ii. G95. 

deceased, declarations by, i. 365, 366. 

incompeterft in replevin, when, iii. 976. 

breach by of covenant to repair, ii. 348. 

continuance of liability of, iii. 1181. 

estoppel of, iii. 973. 

off-going, usage to compensate, iii. 782. 

copyhold, right to cut down wood, &c. ii. 696. 

liable to reversioner for the wrongful act of his own tenant, iii. 1255. 

TENANT AT SUFFERANCE, 

ejectment against, ii. 420. 

TENANT AT WILL, 

ejectment against, ii. 420. 

TENANT IN COMMON. See Ejectment — Interest — Parties . 
cannot recover against a co-tenant for waste, iii. 1244. 
evidence of plaintiff being, in reduction of damuges in trover, iii. 1168. 
liable for destruction, iii. 1118. 
should join in tort, ii. 297. 
avowry by, iii. 973. 
conversion by, iii. 1158. 
trover by, when maintainable, iii. 1159. 

TENANT IN TAIL, 

recovery by does not operate as a bar, when, ii. 404. 

TENANTS IN COMMON, 

goods of, conversion of, iii. 1158. 

TENANTS'OF MANOR, 
right of, ii. 317. 
to dig for gravel, ib. 
to estovers, ib. 

TENDER, 

onus of proof, iii. 1097. 

general issue as to part, tender as to the residue, ib. 
requisites to make a legal tender, iii. 106&L 1068. 
actual production and offer, iii. 1067. 
when unnecessary, ib. 
of what, iii. 1068. 
form of, ib. 

informality of, when cured, iii. 1069. 

to whom to be made, iii. 1068. 

subsequent demand, iii. 1071. 

proof of commencement of action, iii, 1072. 

proof of capias, satisfies averment of an original sued out, ib. 

tender to relieve goods from a lien, ib. 

must be pleaded, when, ib. 

effect of plea as an admission, ib. 

when necessary to be proved, ib. 

in case of transfer of stock, ib. 
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of conveyance on contract of purchase, iii. 1073. 
of goods to be carried, ib. 
of amends, iii. 075. 

evidence of, in ejectment for a forfeiture, ii. 425. 
of rent before distress reaches it, tortious, ii. 300. 
variance from in amount, effect of, i. 441. 
of rent before distress, effect of, ii. 300. 

of conveyance, when necessary to enable vendee of estate to recover 
as for breach of contract, iii. 1 192. 
of amount of bill in a reasonable time after dishonour, ii. 257. 
of conveyance in action by vendor, proof of, iii. 1189. 
of amends in action against a justice, sufficiency of, ii. 594. 
of amends in replevin, iii. 975. 
sufficiency of, app. ii. iii. 1563. 
pleading of, ib. 1564. 
costs, ib. 

TENEMENT, 

settlement by renting of, iii. 1004. 

TENOR, 

variance from, i. 480. 

TERM. See Time. 

relation to first day of, iii. 1074. 

TERM OUTSTANDING, 

surrender of, when presumed, iii. 017. 

TERMINI, 

variance from, when material, ii. 61. 
variance from description of, ii. 284. 

TERRIER, 

proof of in action for tithe, iii. 1090. 

TERRIERS, 

evidence of what, i. 238. 

proof of, i. 239. 

ecclesiastical, nature of, ib. 

where to bo kept, ib. 

effect of, in evidence,^ 

proof of, as to place (Meposit, ib. 

imperfect, still admissible, ib. 

evidence to rebut presumption of a farm modus,.ib. 

ecclesiastical, admissibility of, i. 240. 

under what circumstances, ib. 

ecclesiastical, proof of as to place of deposit, ib. 

how signed, ib. 

of what authority, iii. 1090. 

effect of, in evidence, ib. 

TESTATOR, 

declaration by not admissible to vary the terms of his will, iii. 762. 
promise laid to, not supported by evidence of a promise to his exe- 
cutor, ii. 443. 
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TESTIMONY, 

degrees of, i. 16. 

immediate testimony by what tests guarded, ib. 
administration of an oath, ib. 
opportunity to cross-examine, i. 24. 

TEST, 

variance ofpii. 83. 

TESTS, 

of the admissibility of evidence, i. 10. 
necessity for excluding tests, i. 16, 17. 

THING DONE, 

under an Act of Parliament, limitation of action for, ii. 051). 
variance from allegation of, i. 475. 

stat. of limitations as to, from what time it runs, ii. 659, 660. 
THREAT, 

excludes evidence of confession, ii. 36. 
evidence of in case of duress, ii. 397. 
indictable offence, w hen, ib. 
indictment for proof under, app. ii. iii. 1564. 

TIMBER, 

within copyhold, right as to, ii. 696. 

TIME OF ENTRY, 

custom when evidence of, ii. 362. 

TIME. See Date . 

computation of, iii. 1073. 
in temporal proceedings, ib. 
ecclesiastical, ib. 
mercantile, ib. 

where a thing is to be done in a time specified from a particular fact, 
ib. 

month’* notice of action, ib. 
action against the hundred, ib. 
from seizure of goods, iii. 1074. 
term, ib. 

relation to the first day of, ib. 
general memorandum, ib. 
judgment signed in vacation, iii. 1075. 
commencement and action, ii. 584. 784, iii. 1075. 

bill of Middlesex, iii. 1076. 
process, how connected with declaration, %. 
fraction of day, iii. 1079. 
reasonable time, ib. 

deed intended to have been delivered on day of date, when, iii. 1080. 

time of birth, evidence of, iii. 834. 

computation of, noticed by the courts, i. 509. 

computation of, in case of lapse, iii. 944. 

variance from allegation of, i. 404. 

of particular fact, variance from allegation of, material when, i. 487. 
given to principal discharges the surety, when, iii. 1064. 
of expiration of credit in an action for goods sold and delivered, iii. 
1205. 

of entry by tenant, proof of, ii. 414. 
of making tender, iii. 1071. 
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TI M E — continued . 

immemorial, what, ii. <358. 

allegation of, how restrictive of proof, ii. 298. 

reasonable, a question of law, when, i. 514. 517. 519. 521. 

of holding may be explained by parol evidence, when, ii. 418. 

giving to principal, effect of, ii. 251. 

of making note, ii. 147. 

given to surety, effect of, iii. 1004. 

calculation of exclusive, when, app. ii. iii. 1564. 

day, fraction of, ib. 1566. 

date presumed to be correct, when, ib. 

of making an appointment, ib. 

Sundays and holidays, ib. 

TIME OF CREDIT, 

provision as to in bankruptcy, ii. 148. 

TIPPLING ACT, 

provisions of, ii. 247. 

TITHES, 

debt under the stat. 2 & 3 Ed. 6, c. 13, iii. 1080. 
particulars of proof, ib. 
evidence of title, ib. 
direct, ib. 

presumptive, iii. 1081. 
evidence of perception, ib. 
of endowment, iii. 1082. 
payment of, iii. 1082, 1083. 
lay impropriator, iii. 1083. 
lessee, ib. 

determination of composition, ib. 
evidence of payment within 40 years, &c. iii. 1082. 

when necessary, ib. 
proof in defence, iii. 1084. 
simoniacal presentation, ib. 
severance, ib. 

composition real, iii. 1085. 

mere usage insufficient evidence of, ib. 
mere non-payment insufficient, iii. 1086. 
in case of lay impropriator, ib. 
modus, iii. 1087. 

evidence of verdict, iii. 1089. 
decree, ib. 
depositions, ib. 
bill and answer, ib. 
king’s books, ib. 
surveys, iii. 1090. 
terrier, ib. 

books of account, iii. 1091. 
vicar's books, iii. 1092.' 
custom in other parishes, ib. 
reputation, ib. 

lands of dissolved monastery, iii. 1093. 
exemption by pope’s bull, ib* 
lands held by privileged order, ib. 
barren lands, ib. 
custom of tithing, iii. 1094. 
competency, iii. 1095. 
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proof of title by payment of, ii. 24. 

receipt of entries, as to, when admissible, ii. 014. 

proof of title to, app. ii. iii. 1567. 

grant of within a manor, what it includes, ii. 095. 

TITLE. See Prescription. 
by prescription, iii. 903. 
by grant, ib. 

presumed, when, iii. 904. 
evidence of in ejectment, ii. 399. 
to land, presumptive evidence of, iii. 1 1 25. 
to waste, ib. 

to chattel personal, iii. 1146. 
of lord of manor to wreck, ib. 
to a tree, iii. 1147. 
to personal chattel, 
by agreement, iii. ib. 

* gift, iii. 1148. 
exchange, ib. 
sale, iii. 1 1 49. 
by sheriff, iii. 1153. 
by agent, iii. 1152. 
by a factor, ib. 

consignment, iii. 1151, 1152. 
to a negotiable security, iii. 1151. 

to property remains in the owner until execution executed, iii. 1 103 
to personal chattel, presumptive evidence of, iii. 1221. 
to goods by agreement of sale, ib. 
what requisite to pass the property, iii. 1219. 
capability of delivery, iii. 1219, 1220. 
transfer by delivery, iii. 1223. 
symbolical delivery, iii. 1224. 
conditional delivery, ib. 
impeached by fraud, when, iii. 1225. 
goods obtained by false pretences, ib. 
to a chattel annexed to the freehold, iii. 800. 
vendor of estate must show a legal title, iii. 1 190. 
presumptive evidence of discharge from an incumbrance not sufficient, 
ib. 

equitable objections to, will be noticed by a court of law, iii. 1191. 

defects in, *what may be objected by the vendee of an estate, iii. 1 192. 

allegation and proof of in an action by a vendor, iii. 1 1 89. 

of landlord cannot be impeached by tenant, iii. 973. 

to a pew, proof of, iii. 862, 863. 

variance from allegation of, i. 450. 

variance from proof when not material, ii. 316. 

variance from in action of tort, i. 452. 

cannot be tried in action of indeb. assump . ii. 85. 

to copyhold, when complete, ii. 332. 

of tenant by devise of copyhold, ii. 333. 

things collateral to presumed, iii. 935. 

to real estate, proof by vendor, ii. 1190. 

destruction of evidence of by a tenant, action for, iii. 744. 

proof of necessary, when in trover, iii. 1146. 

evidence of in trover, iii. 1151. 

of bankrupt’s assignees controvertible, when, ii. 174. 
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TITLE-DEEDS, 

admissibility of, i. 354. 

TOLL, 

second, when payable, ii. 85. 
thorough, iii. 906. 
traverse, ib. 

nature of claim to under a canal act, iii. 1260. 
on horses, ii. 85. 
carriage, ib. 

turnpike, app. ii. iii. 1568. 
rate on canal tolls, ib. 
thorough, prescriptive evidence of, iii. 906. 
taking of illegal, when, iii. 1095. 

TOLL HOUSES, 

illegal mortgage of by trustees, effect of, iii. 1173. 

TOMBSTONE, 

trespass for wrongful removal of, iii. 1104. 

TORT, 

waiver of by plaintiff, ii. 71. 

waiver of, in case of money obtained by fraud, ii. 83, 84. 

action of, variance from allegations in, i. 449. 

waiver of in action for goods sold and delivered, iii. 1203. 

TORTURE, 

allowed by the Roman law, i. 10. 
not resorted to by the Anglo-Saxons, ib. 

TOTAL LOSS, 

allegation of, variance from, ii. 299. 
action on the case, ib. 

TRADE, 

custom of, ii. 360. 

condition in restraint of, validity of, iii. 852, 853. 
exercise of, a nuisance, when, iii. 742. 
agreement to relinquish, illegal, when, ii. 351. 

TRADITION, 

traditionary evidence, when admissible in tithe suit, iii. 1092. 
may be taken in part and rejected in part, iii. 841. 

TRADITIONARY DECLARATIONS, 
admissible to prove pedigree, iii. 834. 
connection with family essential to warrant, ii. 604, 605. 

TRADITIONARY EVIDENCE, 
when admissible, i. 33. 
not admissible to prove a particular fact, ib, 
must be supported by proof of acts of enjoyment, i. 33. 

TRAINER OF HORSES, 

lien of, ii. 649. 

TRANSACTIONS, 

meaning of, under 6 Geo. 4, c. 16, ii. 170. 

TRANSFER, 

of account and credit, ii. 100. 

of bill of exchange, &c. ii. 218. 

to a succeeding sheriff of writ or money, iii, 1017. 
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TRANSFER— 'Continued* 

of goods sold by delivery, iii. 1223. 
by symbolical delivery, iii. 1224. 
of debt, ii. 80. 

TRANSITUS, 

of goods, when determined, ii. 103. 892. 
proof of determination of, iii. 1226, 

TRANSPORTATION, 

of the husband, effect of, ii. 547. 

TRAPS* 

placing, nuisance by, iii. 734. 

TRAVERSE, 

right of, app. ii. iii. 1569. 

TRAVERSABLE, 

act of judge, when, ii. 121. 
what is not, ii. 586. 

TREASON, 

number of witnesses, iii. 1095. 
at common law, ib. 
by statute, ib. 

proof of overt acts, iii. 1 096. 

of traitorous intention, ib. 

acts of others when admissible, iii. 1098. 

proof of, app. ii. iii. 1569. 

TREASURER, 

to trustees of road cannot recover, when, iii. 1 1 72. 

TREASURER, PARISH, 

proof of his election, i. 245. 

TREES, 

proof of title, iii. 1126. 1147. 
reservation of, ib. 

when felled during a lease, iii. 1147. 

forfeiture for cutting, ib. 

trover for, ib. See Trover. 

right to, within a manor, ii. 690. 

special property in, for shade, &c., iii. 1118. 

sale of, by tenant in tail, ib. 

cutting down, evidence of right to the soil, iii. 1259. 

cut down and sold, time of limitation how computed, ii. 662. 

felled during lease, property in, iii. 1 147. 

felled during the life of tenant for life, ib. 

grant of evidence of, ib. 

growing, sale of, ii. 99. 

contract for when growing, by parol, effect of, ii. 481. 

planted by the lord in the waste cannot be cut by commoner, ii. 317. 

TRESPASS, 

proof of possession of lands or goods, iii. 1100. 
in trespass quare clausum , &c., ib. 
locality of land, iii. 1099. 
possession of lands, ib. 
mere occupancy, iii. 1106. 

6 C 
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of mere title, insufficient, iii. 1100. 

possession of part in name of the whole, ib. 

possession for limited purpose, iii. 1102. 

judgment in ejectment, evidence of, ib. 

right of chattel from possession, iii. 1102, 1103. 

possession of chattel as bailee, iii. 1103. 

right of possession essential, ib. 

of acts of trespass, iii. 1104. 

their time and number, ib. 

number of assaults proveablc, ib. 

with reference to the number of counts, ib. 

number of trespasses to land, ib. 

where laid with a continuance, ib. 

. with reference to several defendants, ib. 
place of the act, iii. 1 106. 

locality of trespass, qu. cl.fre ., ib. 
manner of the injury, ib. 

distinction between trespass and case, iii. 1108. 

trespasser ab initio , ib. 

trespass by agent, ib. 

legal process, iii. 1110. 

proof of agency, iii. 1111. 

judicial acts, ib. 

intention, when material, iii. 1112. 
trespass to the person, ib. 
false imprisonment, ib. 
damages, iii. 1114. 

evidence in aggravation, ib. 

trespass to wife, children, &c., ib. 

consequential damage, ib. 

seduction of wife and daughter, iii. 1115. 

defendant’s intention, conduct and expressions, iii. 1114, 1115. 
damages sustained by plaintiff and another, not recoverable, when, 
ib. 

sustained by one plaintiff only, not recoverable in action by law, ib. 
special damage must be stated on record, iii. 1115. 
otherwise the evidence not admissible, when, ib. 
loss of lodgers, &c., ib. 
alia enormia , proof under, iii. 1116. 
partial proof sufficient, ib. 1117. 
proof of notice, 
not to trespass, ib. 
of action, ib. 

that the defendant is an inferior tradesman, &c., ib. 
proofs in defence, iii. 1118. 
under the general issue, ib. 
freehold, ib. 
joint interest, ib. 
entry by command of owner, ib. 
interest in him as lessee, ib. 
special property, &c., ib. 

Bale under execution, iii. 1119. 
judgment to be proved, when, ib. 
intention, when material, ib. 
injury attributable to plaintiff, ib. 
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arrest by mistake no defence, iii. 1120. 
ship taken as prize, afterwards acquitted, ib. 
cattle delivered to defendant as pound-keeper, ib. 
injury occasioned by negligence of plain tiffs agent, ib. 
merger of civil action in felony, ib. 
proof of acquittal, ib. 
may be rebutted by proof of collusion, ib. 
evidence under general issue by virtue of particular statutes, 
iii. 1121. 

evidence in mitigation, ib. 

not admissible where the matter was pleadable in bar, ib. 
evidence not admissible under the general issue, iii. 1122. 
a release, ib. 

accord and satisfaction, ib. 
seizure on a deodand, ib. 
heriot, ib. 

distress, damage feasant, ib. 
right of way, ib. 
easement, ib. 
defect in fences, ib. 
accident, ib. 

entry to take emblements, ib. 

fresh pursuit of a felon, ib. 

entry to abate a nuisance, ib. 

recovery by, and payment to another, ib. 

leave and license, ib. 

interest short of right of possession, ib. 

enjoyment, ib. 

necessity, ib. 

accident, ib. 

entry under authority of law, &c., ib. 
defect of plaintiff’s title, ib. 

cutting plaintiff’s posts fixed in defendant’s soil, ib. 
proof on plea of justification in general, iii. 1123. 

proof of excuse, although not commensurate with the allegation, ib. 
on plea of liberum tenementum , ib. 

defendant may elect to what parcel he will apply his evidence, ib. 
two closes of same name, ib. 

allegation of grant not proved by evidence of partial interest, ib. 
plea of inclosuro of common for twenty years, ib. 
sufficient to prove inclosure of part of place in which the trespass 
was committed, ib. 

place in which, &c. means the place where the trespass is proved 
to have been done, iii. 1125. 
evidence in support of the plea of title, ib. 
presumption as to title to waste land adjoining a highway, ib. 
how rebutted, ib. 

acts of ownership in other lands, when admissible, ib. 
evidence on issue joined on customary right, iii. 1129. 
admissible of custom, which negatives the right alleged, ib. 
evidence to support customary right in respect of ancient messuages, 
where a new one has been built, &c., iii. 1130. 
evidence of acts of ownership, cutting down trees, iii. 1125, 1126. 
of the right to a hedge or fence, ib. 
on right of common, iii. 1130. 
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TRESPASS — continued . 

plea of right of way, iii. 1130. 
traverse of command, ib. 
what put in issue, ib. 

proof, on replication of de injurid in general, iii. 1131. 
proof lies on the defendant, ib. 
plea of leave and license, ib. r 

sufficient to prove so much of plea as amounts to a justification, ib. 
evidence by plaintiff in answer, iii. 1132. 
cannot insist on excess, ib. 1133. 
new assignment, when necessary, ib. 
replication of excess, when necessary, iii. 1134. 
to plea of son assault , &c., iii. 1 135. 
number of assaults proveable, ib. 
what constitutes an assault;, ib. 

the plaintiff cannot justify the first assault under this replication, ib. 
justification in defence of wife, &c., iii. 1 136. 

possession of property, ib. 
destroying dogs, &c., iii. 1137. 
leave and license, iii. 1138. 
the proof lies on the defendant, ib. 
partial proof, ib. 

plaintiff must reply that which renders the defendant a trespasser 
ah initio , ib. 

plea of justification under process, iii. 1139. 
proof of notice and demand of warrant, ib. 

on issue taken on new assignment, iii. 1141. 
replication of excess, iii. 1143. 
admission of cause of action by, ib. 

replication of matter to show the defendant to be a trespasser ah 
initio, ib. 

defendant when entitled to notice of action under the stat. 7 & 8 G. 4, 
c. 30, s. 24, ib. 

complainant under stat. 1 G. 4, c. 56, s. 8, bound to show an actual 
pecuniary damage, iii. 1144. 
competency of co-trespasser, i. 145. 
when the proper form of action, ii. 85. 

does not lie against magistrates for act within their jurisdiction, ii. 
585. 

may be waived, when, ii. 301. 
release to one of several, iii. 966. 
limitation of action of, ii. 659. 

lies for assaulting and debauching plaintiff's daughter, iii. 988. 

for mesne profits, ii. 434. 

title proved by judgment in ejectment, ib. 

when maintainable by a bankrupt, ii. 182. 

lies against a corporation, ii. 338. 

son assault , app. ii. iii. 1574. 

leave and license, proof under, ib. 

justification process, ib. 1775. 

defence, former recovery, ib. 1578. 

defect of fences, ib. 

new assignment, ib. 

costs, ib. 1579. 

variance, ib. 1570. 

possession by plaintiff, ib. 1571. 

joint trespass, proof of, ib. 
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TRESPASS— continued. 

assault, proof of, app. ii. iii. 1672. 
proper form of action, when, ib. 
proof of agency, ib. 
damages, ib. 

general issue, defence under, ib. 1573. 
admission by plea in, ib. 
liberum tenementum, proof under, ib. 
denial of possession of property, ib. 
de injuria , proof under, ib. 1674. 

TRIAL, 

motion to postpone for absence of a material witness, i. 87. 

postponed, when, app. ii. iii. 1579. 

new, when granted, ib. 1580. 

priority of, two records being entered, iii. 1144. 

TRIAL BY JURY, 

advantages of the. See Jury . 
observations on, i. 537, 538. 
order of, i. 417. 

TROVER, 

particulars of proof, iii. 1145. 
right of property, ib. 
special property, ib. 
proof of title, when necessary, iii. 1146. 
trees cut down during estate pur autre vie, iii. 1147. 
in case of conflicting titles, ib. 
direct evidence of, ib. 
by executor, ib. 
under agreement, ib. 
by gift, iii. 1148. 
exchange, ib. 
sale, iii. 1149. 
pawning, iii. 1150. 
assignment, iii. 1152. 
by carrier, iii. 1151. 
possession, 

an incident to property, iii. 1162. 
proof of, when sufficient, iii. 1154. 
presumptive evidence of title, ib. 
right of, essential, ib. 

at the time of conversion, ib. 
variance, iii. 1155. 

description of property, ib. 
number of owners, ib. 
conversion, 

what amounts to, iii. 1155, 1156. 
seizure by sheriff after act of bankruptcy, iii. 1157. 
by one who has constructive possession only, iii. 1158. 
mere non-feazance in general insufficient, ib. 
by a tenant in common, ib. 
presumptive evidence of, iii. 1160. 
demand and refusal, iii. 1161. 
demand, proof of, ib. 
form of, ib. 
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qualified refusal, iii. 1161. 
by an agent, iii. 1163. 

demand by one of two parties interested in a deposit, ib. 
refusal by agent, ib. 
in action by husband and wife, ib. 
against husband and wife, ib. 
against several defendants, iii. 1164. 
damages, conversion of a security, ib. 

action by part-owner, iii. 1165. 
defence, general issue, ib. 
denial of property, ib. 
previous recovery of damages, iii. 1166. 
sale under distress, iii. 1167. 
lawful seizure, ib. 
denial of conversion, ib. 
licence, ib. 

within six years, when sufficient, ib. ' 
re-delivery, evidence in mitigation, iii. 1168. 
not in bar, ib. 
fixtures, ib. 

goods taken for owner’s benefit, ib. 
evidence in mitigation, ib. 

that plaintiff was tenant in common, iii. 1165. 
payments by executor de son tort , ib. 

sheriff liable to assignees, &c. although he paid over the money 
without notice, ib. 

judgment in trover, effect of, iii. 1168, 1169. 

otherwise where damages are given for a mere temporary conver- 
sion, ib. 

recovery for lead dug out of mine no proof of possession of mine, 
iii. 1169. 
competency, ib. 

by vendee of goods, iii. 1220, 1221. 1223. 
by assignees of bankrupt. See Bankrupt . 
action of, in what respects different from trespass, iii. 1103. 
lies against a corporation, ii. 339. 
action o i) by assignees against sheriff, ii. 167. 
limitation of action o£ ii. 660. 
evidence in action by a vendee of goods, iii. 122. 
plea by assignees, denying property in plaintiff, ii. 182. 
when maintainable by a vendee of goods, iii. 1221. 
plea, denying plaintiffs to be assignees of bankrupt, effect of, ii. 173. 
fixtures, app. ii. iii. 1580. 
title, proof of, ib. 1581. 
gift, ib. 

bill of exchange, ib. 

factor, pledge by, ib. 1582. 

sale, ib. 

lien, ib. 1583. 

demand, ib. 

conversion, ib. 

damages, ib. 1584. 

not possessed, ib. 

fraud, ib. 

estoppel, ib. 

new assignment, ib. 
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TRUE OWNER, 

meaning of, in bankruptcy, ii. 100. 

TRUST, 

evidence to show money held in, app. ii. iii. 1 560. 

TRUST MONEY, 

may be described as the money of the trustees, ii. 407. 

TRUSTEE, 

general principles as to liability of, iii. 1100. 
liable in case of abuse of authority, &c., ib. 
liable for negligence, when, iii. 1170. 
public officer personally liable, when, ib. 
commissioners personally liable, when, iii. 1171. 
trustees of road liable in private capacity, ib. 
trustees when not personally responsible, ib. 
action against clerk when maintainable, ib. 
contract by, when binding, iii. ] 172. 
not estopped by lease of tolls, ib. 
action against by assignees, ib. 
competency of, when liable to an action, ii. 83. 
money cannot be recovered so long as the trust subsists, ib. 
action by, for use and occupation, iii. 1179. 
may recover, though there has been no attornment, ib. 
answers and admissions by, evidence when, ii. 28. 
compellable to reveal matter of confidence, ii. 322. 
in replevin, incompetent when, iii. 977. 
of road, action against for a nuisance, iii. 745. 
liability of, iii. 746. 

under Turnpike Act not liable for negligence; of workmen, when, iii. 
740. 

property of, in case of bankruptcy, ii. 160. 
public, liable for nuisance, when, iii. 747. 
action against maintainable, when, ii. 82. 
for specific purpose, not liable, when, ii. 83. 

TRUSTEES, 

of chapel, ejectment by, ii. 414. 
not estopped, when, ii. 438. 

of money in savings' bank, liability of, app. ii. iii. 1585. 

TRUTH, 

tests of, i. 13, 14. 

ordinary and extraordinary, i. 13. 

ordinary tests, i. 16. 23, 24. 

obligation of oath on credible witness, i. 16. 

cross-examination, i. 24. 

TURBARY, 

common of, ii. 314. 

TURK, 

oath taken by, i. 21, 22. 

TURPITUDE, 

of witness a ground of rejection, i. 94. 

ULTIMATE, 

motive of trader in assigning, ii. 143. 
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UNDER-SHERIFF, 

act or admission of, binding on the sheriff, ii. SO, iii. 1013. 
action for default to be brought against the high sheriff, iii. 1000. 
liability of, under stat. 3 G. 1, iii. 1021. 
admission by, ii. 30. 

UNDERWRITER, 

liability of, after settlement with the broker, iii. 8011. 

UNFAIR ADVANTAGE. See Fraud. 

UNITY , 

of possession, effect of as to right of common, ii. 316. 
extinguishes a right, when, iii. 1259. 
effect of, ii. 317. 

UNITY OF POSSESSION, 

effect of, ii. 317. 

UNITY OF RIGHT, 

effect of, in evidence, ii. 697. 

UNIVERSITIES, 

privilege of publishing, iii. 938. 

UNIVERSITY, 

public book in, proveable by a copy, i. 228. 
public books of, proof of, ib. 

UNLAWFUL ASSEMBLY, 

particulars of proof, iii. 1173. 
what constitutes, ib. 
proof of the meeting, ib. 
of the intent, 

proof under indictment for an, app. ii. iii. 1585. 

UNSATISFIED TERM, 

may be set up, when, ii. 402, 403. 

UNSOUND MIND, 

a defence, when, ii. 103. 

UNSOUNDNESS. See Vendor and Vendee . 
of a warranted horBe, proof of, iii. 1242. 

URGENCY, 

effect of, in bankruptcy, ii. 143. 

USAGE. See Custom. 

mercantile, when admissible in aid of construction of a mercantile 
instrument, iii. 867. 
presumptions from, ii. 361, 362. 

USE AND OCCUPATION, 
form of action, iii. 1174. 
not local, iii. 1175. 
proof of occupation, ib. 

actual occupation unnecessary, ib. 
by lessee, ib. 

plaintiff’s permission, iii. 1177. 
lease, ib. 
agreement, ib. 
stamp, iii. 1178. 

presumptive evidence of agreement, iii. 1177, 1178. 
from legal title, ib. 
waiver of tort, iii. 1180. 
value, ib. 
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USE AND OCCUPATION — continued, 
evidence in defence, iii. 1180, 1181 
tenant cannot dispute landlord’s title, iii. 1180. 
determination of tenancy, ib. 
insufficient to show abandonment without legal deter min ation, iii. 
1181, 1182. 

fraudulent Remise, no benefit derived, iii. 1 183. 
eviction, ib. 

occupation in mere representative capacity, ib. 
illegality, iii. 1184. 

contract, if in writing, must be produced, ii. 57. 

proof of serving inadmissible in defence, when, iii. 973. 

agreement, proof of, app. ii. iii. 1586. 

agreement to be stamped as a lease, when, ib. 1588. 

defence, ib. 1589. 

double value, action for, ib. 1590. 

competency, ib. 

USER, 

inference of right from, iii. 743. 
by public, evidence to prove a highway, ii. 522. 
long effect of, to explain an act of parliament, iii. 775. 
to explain an ancient charter, ib. 

USES OF RECOVERY, 
proof of, ii. 377. 
of fair, evidence of, i. 413. 

using, 

of gun to kill game, evidence of, ii. 500. 

USURIOUS, 

contract, avoided by stat. 12 Ann. st. 2, s. 16, ii. 246. 
effect of on bill of exchange, ib. 
stat. 58 G. 3, c. 93, provisions of, ib. 
exorbitant brokerage, ib. 
condition, avoids bill, when, ib. 
indorsement, avoids bill, when, ib. 

USURY, 

stat. of, iii. 1185 

particulars of proof, iii. 1 186. 

proof of the contract, ib. 

variance from, ib. 

locality of the offence, ib. 

taking of usurious interest, iii. 1186, 1187. 

taken by means of an agent, ib. 

effect of usury, iii. 1187. 

competency, ib. ... 

in making a deed, not evidence on issue of non est jactum, ii. 380. 
bill of exchange not affected by, when, ii. 246. 

stat. 2 & 3 Viet. c. 37, provisions as to, ib. 

stat. 3 & 4 W. 4, c. 98, provisions as to, app. ii. iii. 1590. 

UTTERING, 

of base coin. S ee Coin — Venue . 

of forged instrument, what amounts to, app. n. ui. 1425. 

VAGRANT, 

provisions as, app. ii. iii. 1591. 
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VALOR BENEFICIORUM, 
effect of in evidence, i. 236. 
object of, ib. 

admissibility of, i. 236, 237. 

VALUE, 

given for bill of exchange when to be proved by plaintiff, ii. 220. 
notice to prove, when necessary, ii. 221. •* 

of goods sold, proof o£ iii. 1207. 

evidence in reduction of damages, when admissible in case of a special 
contract, iii. 1207, 1208. 

when the contract cannot be rescinded, evidence admissible in reduc- 
tion, iii. 1208. 
general rule, iii. 1210. 
of goods, notice of disputing, ib. 

of premises, in action for use and occupation, iii. 1180. 

of goods, proof of, iii. 1207. 

when necessary, ib. 

may be disputed, when, iii. 1207 

of services, proof of in action for work and labour, iii. 1307. 
of tithe composition, whether evidence of, iii. 1083. 

VARIANCE, 

general principles, i. 431. 
general inferences from them, i. 436. 
surplusage, ib. 
cumulative allegations, ib. 
averments in aggravation, i. 439. 

as to damage, i. 440. 

as to number, magnitude, extent, sums, &c., ib. 
divisibility of averments, i. 442, 443. 
descriptive allegations not divisible, i. 443. 
allegations, when descriptive, i. 446. 
from the nature of the averment, and subject-matter, ib. 
written instrument, ib. 
libels, ib. 

averments connected with libels, ib. 
contracts, i. 447. 

sums, magnitude, &c. i. 448. 
consideration, ib. 
promise, ib. 

partial proof of, insufficient, ib. 
prescriptions, ib. 
tortious injuries, i. 449. 
averments of character, i. 460. 
title, ib. 
inducement, ib. 

allegations merely formal , in legal consideration, i. 451. 
modo et formd , in what cases words of form, ib. 
where the issue goes to the point of the writ, ib. 
conversion in trover, i. 461. 
allegation of weapon in homicide, i. 462. 
alienation in dower, ib. 
avoidance in assize, ib. 
title in action for disturbance, ib. 
otherwise where a collateral point is traversed, i. 453. 
otherwise again, if the finding of par#show that no action lies, 
i. 464. 
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VARIANCE — continued . 

allegations descriptive or not descriptive with reference to the mode 
of averment, i. 454. 
averment under a videlicet, ib. 
effect of a videlicet, ib. 
redundant evidence, i. 456. 
when immaterial, ib. 

in case of libel, covenant, &c., i. 457, 458. 
when material, ib. 

in case of alteration, qualification, or exception, &c., ib. 
additional consideration in contract, ib. 
secus where the legal effect is not altered, i. 457. 
distinction between superfluity of allegation and proof', i. 461. 
excess of proof never available to increase the damages, ib. 
proof according to the legal effect of an allegation sufficient, ib. 
sufficient if the terms be equivalent and convertible, ib. 
terms of authorized and legal sense must be proved accordingly, 
i. 463. 

time, 

of committing an act usually immaterial, i. 463, 464. 
allegation that an act was done in the night-time, ib. 
number of acts under a continuando , ib. 
priority of several alleged acts, ib. 
executory and executed consideration, i. 464. 
allegation of term of years, proof of fraction of year, ib. 
of demise from a day specified, ib. 
of place, 

where formal, ib. 
substantial, i. 465. 

in doubtful cases referred to venue, ib. 
prior allegation, when immaterial may be rejected, ib. 
robbery alleged in dwelling-house, ib. 
secus where it is descriptive of a contract, i. 467. 
where a charge is partly transitory, semble , the defendant may be 
convicted of the transitory part, notwithstanding a variance us to 
the local part, i. 466, 467. 
action for nuisance local, i. 468. 

sufficient to prove the place to be generally known by the descrip- 
tion averred, ib. 
parish, ib. 

proof that it is usually know n by the name averred sufficient, ib. 
proof of addition not noticed not material, i. 469. 
otherwise where a false description is given applicable to another 
parish, i. 468. 
misnomer, i. 470. 

of corporation, ib. See tit. Cmyorativn. 
of persons, i. 471. 
obligor of bond, ib. 
several persons of same name, i. 472. 
character of parties, i. 473. 
assignees of bankrupt, ib. 
allegation of an act done, ib. 
parties to the act, ib. 
of the consequence of an act, i. 475. 
number of agents, i. 476. 
allegation of motive tod intention, i. 477 
of written instruments, ib. 
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where the tenor is averred, i. 478. 

that it was presented in manner and form, &c., ib. 

variance on oyer, ib. 

public statute, ib. 

where it is alleged according to its substance and effect , i. 479. 

sufficient to prove an instrument which agrees in legal effect, ib. 

bond to husband and wife, i. 480. * 

covenant by husband, ib. 

fieri facias , ib. 

judgment, ib. 

bail-bond, i. 481. 

lease, ib. 

precept to sheriff, ib. 
description of ca. sa ., ib. 
bill in chancery, i. 482. 
mis-spelling of word, i. 484. 
description contrary to legal effect, i. 485, 480, 487. 
omission of that which has no legal effect is immaterial, i. 485. 

variance in alleging substance and effect will be fatal, although the 
allegation be not material, ib. 

variance from writing referred to by particulars, i. 486, 487. 
by date, ib. 

not material where the date is not alleged as descriptive, ib. 
as if it be alleged under a videlicet, i. 488. 
unless the date be necessarily material, ib. 
by name, ib. 

variance from writing, used as mere evidence of an alleged fact, i. 490, 
491. 

immaterial if the substance of the fact be proved, ib. 
if record be unnecessarily alleged it must be proved, i. 489, 490, 491 . 
description of courts, process, i. 492. 
of the kind of action, ib. 
process, ib. 

commission of bankrupt, i. 493. 
money, ib. 
articles of trade, ib. 

variance when reconcileable by averment, i. 494. 
in case of arson, ii. 52. 
in assumpsit , ii. 59. 
bill of exchange , ii. 211. 
bribery, ii. 271. 

indictment for conspiracy, ii. 330. 

attempt to rob, ii. 53. 

description of instrument, ib. 

in ejectment, ii. 430. 

description of highway, ii. 521. 

in case of libel, ii. 618. 

parties, iii. 799, 800. 

penal action, iii. 846. 

from prescription, iii. 909. 

action against sheriff, iii. 1009, 1010. 

trover, iii. 1155. 

warranty, iii. 1241. 

substantial proof sufficient, ii. 285, 286.' 

from description of premises in action against a carrier, ii. 284. 
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VARIANCE — - continued . 

in description of ownership on a charge of arson, ii. 62. 
as to instrument in case of assault, &c., ii. 64. 
from allegation of avoidance, iii. 943. 
from allegation of commission of bankrupt, ii. 190. 
in description of the party in favour of whom a bribe was (riven, ii. 
271. ° 7 

between the crime advised and the crime perpetrated, ii. 1 0. 
in description of bill of exchange, ii. 21 1. 
in date, ii. 212. 
in names, ib. 
parties, ii. 213. 
legal effect, ib. 
allegation of signature, ib. 
direction, ib. 
consideration, ii. 214. 
delivery, ib. 
indorsements, ib. 
presentment, ib. 
from contract, ii. 62. 
time, place, magnitude, &c. ib. 
as to contract, ii. 69. 
promise, ib. 
subject-matter, ii. 60. 
consideration, ii. 61. 
contract with carrier, ii. 286. 
in proof of a contract in a penal action, iii. 846. 
from written contract, ii. 69. 
in case of deceased partner, ib. 
in covenant, ii. 343. 
from custom of tithing, iii. 1092. 

in alleging debt to be due from a married woman, ii. 113. 
in ejectment, from the demise, ii. 430, 431. 

from the fractional amount sought to be recovered, not material, 
ib. 

from the title laid, ib. 

from descriptive averments in an indictment for forgery, ii. 335. 
from description of an highway, ii. 521. 
of interest, iii. 872. 

in action for a malicious arrest, ii. 689. 

for a malicious prosecution, ii. 678. 
on an indictment for a malicious injury, ii. 693. 
in conspiracy, as to application of money, ii. 330. 
from indictment for conspiracy to prevent masters from taking ap- 
prentices, ii. 330, 331. 
in name of corporation, ii. 338. 

from the description of the living in an action for non-residcnce, iii. 
965. 

from description of nuisance to real property, iii. 742. 
as to parties, iii. 800. 

in a prosecution for perjury, as to the taking the oath, &c., iii. 857. 
matter sworn, iii. 857, 858. 
materiality, iii. 859. 
from an alleged prescription, iii. 909. 
from allegation of place, ii. 298. 
as to allegations of presentment, ii. 156. 222. 
as to principals in first and second degree, ii. 10. 



1870 


INDEX. 


V ARI A NC E — continued . 

as to continuance of interest, in action for damage to the reversion, 
iii. 078. 

from declaration for an injury to the reversion, ib. 
in action against sheriff for negligence as t& time of removal of the 
cause by re. fa. lo iii, 1025. 
in allegation of capture in action for escape, iii. 1021. 
in description of the writ in an action against thfe sheriff, iii. 1009, 
1010. 

in an action for slander or libel, ii. 618. 
from allegation of time, ii, 298. 

from description of property in action of trover, iii. 1155. 

from description of premises in action for use and occupation, iii.l 177. 

in action for penalties for usury, iii. 1186. 

in action in nature of waste, iii. 1245. 

from warranty, iii. 1241. 

from promise, &c. in assumpsit , ii. 59. 

from subject-matter, ii. 60. 

from consideration, ii. 61. 

in names of parties to bill, immaterial when, ii. 212. 
in an action for a nuisance, iii. 742. 
from allegation of contract, i. 445. 449. 
from the description of a right of way, iii. 1258. 

VARIANCES, 

in testimony, effect of, i. 552. 

VENDEE, 

action by on failure of consideration, ii. 91. 

of goods, when estopped from disputing the amount, ii. 22. 

under sale by sheriff, proof by, iii. 1119. 

from sheriff under irregular process, iii. 1035. 

must prove judgment, when, as well as the writ, ib. 

when liable for use and occupation, iii. 1 1 83. 

lien of, ii. 649. 

VENDOR AND VENDEE, 

action by vendor of real estate, iii. 1188. 
particulars of proof, ib. 
contract, ib. * 

performance of conditions precedent, ib. 

conveyance, ib. 

tender, ib. 

good title, ib. 

evidence of title, ib. 

equitable objection to, iii. 1190. 

ejectment by vendor, ib. 

action for value of crops, iii. 1191. 

use and occupation, ib. 

by vendee of real property, iii. 1 1 92. 

proof of tender of conveyance, ib. 

defect of title, ib. 

particular of objections to, ib. 

proof of defect, ib. 

damages, ib. 

money had and received, iii. 1193. 
by whom maintainable, iii. 1194. 
amount recoverable, ib. 
auctioneer, liability of, ib. 
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VENDOR AND VENDEE — continued. 
action by vendor of chattel, iii. 1195. - 
on special contract of sale, ib. 

particulars of proof, ib. 
contract of sale, fb. 

where the price is 10 L or more, ib. 
acceptance of part, ib. 
earnest, *ib. 

auctioneer may sue, iii. 1196. 

but if ho sue, his signature not binding under the slat. ib. 
he is the agent of both parties, ib. 
written evidence of the contract, ib. 
entry in broker’s book, ib. 
bought and sold notes, ib. 
variance in the sale notes, iii. 1197. * 
alteration in, ib. 

liability of members of a club, ib. 
agent when liable, iii. 1198. 
principal, liability of, ib. 
conditions precedent, iii. 1199. 
tender, ib. 

correspondence of goods with the contract, ib. 

with sample, ib. 

contract when entire, iii. 1200. 

non-acceptance of stock, ib. 

loss on re-sale, ib. 

omission by vendee to remove goods, iii. 1201. 
vendee may recover for warehouse-room, ib. 
action for goods bargained and sold , ib. 
where it lies, ib. 
maintainable after sale, ib. 
for goods sold and delivered, iii. 1202. 
particulars of proof, ib. 
proof of contract of sale, ib. 
of contract by an agent, ib. 
implied contract, ib. 
sale by means of agent, ib. 

the contract is in law between the principals, ib. 
question of fact to whom credit was given, iii. 1203. 
waiver of tort, iii. 1203. 

one who waives the tort and brings assumpsit must prove a clear 
title, iii. 1204. 

notwithstanding special contract, plaintiff may recover on the gene- 
ral count, when, ib. 

when the time of credit has expired, ib. 
not before, although defendant guilty of fraud, iii. 1205, 
delivery , proof of, ib. 

may be actual or constructive, ib. 
where goods are recoverable, ib. 
delivery to a carrier, ib. 

under count for goods sold and delivered, plaintiff cannot recover 
for fixtures, iii. 1207. 
value , proof, ib. 

incumbent on plaintiff, ib. 
or lowest will be presumed, ib. 

plaintiff in absence of fraud entitled to recover according to the 
apparent value, ib. 



1872 INDEX. 

VENDOR AND VENDEE — continued. 

where the value is stipulated, the vendee cannot reduce it by 
evidence, iii. 1207. 

where he has neglected to return the goods, ib. 
secus, where the contract could not be ijpcinded, ib. 
general rule, iii. 1210. 
notice of disputing value, ib. 
in case of warranty, ib. « 

vendee may show the breach of warranty in diminution, iii. 1211. 
or may recover damages for the breach, ib. 
in case of warranty, notice of the breach is unnecessary, ib. 
but the omission to give notice furnishes an unfavourable pre- 
sumption, ib. 

by vendor for warehouse-room, iii. 1212. 
trover by vendor where the contract is rescinded, ib. 
defence by a vendee, iii. 1212, 1213. 
fraud, iii. 1213. 

where a bill lias been given for the price, ib. 
mis-description, ib. 

defect of the stipulated quantity, iii. 1214. 
concealment, ib. 

stipulation that a mistake shall not vitiate, iii. 1213. 
knowledge of misdescription, iii. 1215. 
effect of, ib. 

right of vendee to inspect the bulk, ib. 
effect of refusal by vendor, ib. 
payment in dishonoured bill, iii. 1216. 
waiver of the contract, ib. 
negligence of vendor, ib. 
illegality of contract, ib. 

deceitful concealment of latent defects, iii. 1216. 
action by the vendee of goods, 

different forms of, iii. 1218, 1219. 

for not delivering according to contract, iii. 1219. 

particulars of proof, ib. 

contract, ib. 

acceptance of, ib. 

condition precedent, ib. 

tender of price, ib. 

request and readiness to pay, ib. 

damages, ib. 

where goods are to be paid for by bill, iii. 1220. 
not transferring stock, ib. 
defence by vendor, ib. 
trover by a vendee, iii. 1221. 

title by contract without delivery, ib. 
evidence of right of possession, ib. 
payment or tender of price, ib. 
agreement for payment on future day, ib. 
existence of the chattel at the time of the contract, ib. 
capability of delivery, iii. 1222. 
transfer by delivery, iii. 1223. 
partial delivery, ib. 
symbolical delivery, iii. 1224. 
title to fixtures in purchased house, ib. 
constructive delivery, ib. 
by delivery of bill of lading, ib. 
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VENDOR AND VENDEE — continued. 
order for delivery, iii. 1224. 
dock-warrant, ib. 
conditional delivery, ib. 

delivery obtained - bv false pretences, iii. 1220. 
proof by vendee of ship sold abroad, ib. 
action by assignees of bankrupt vendor, iii. 1220. 
determinatfbn of the transitu s 9 ib. 

warehouseman not estopped from denying his principal’s title, iii. 
1227. 

by vendee to recover a deposit, &c. iii. 122ft. 
rescinding of the contract, ib. 

to recover the price, as on failure of the consideration, ib. 
competency, iii. 122ft, 1229, 1230. 

action by vendor of real property, contract, app. ii. iii. 1591. 

condition precedent, ib. 1592. 

usual covenants, ib. 

title, proof of, ib. 

damages, ib. 1593. 

action by vendee of real property, ib. 1594. 

by vendor of goods, ib. 1 595. 

damages in action for not accepting, ib. 1590. 

goods sold and delivered, ib. 

waiver of tort, ib. 

defence by vendee, ib. 1 597. • 

defence by vendee of goods, ib. 1598, 

payment, illegality, ib. 

credit, to whom given, ib. 1599. 

trover by vendee, ib. 

stoppage in transitu , ib. 

competency, ib. 

VENUE, 

variance as to county when fatal, iii. 1230. 
cause of action where it arises, ib. 

in case for consequential damage for cutting a trench, ib. 

vendor and vendee, ib. 

material evidence, iii. 1230, 1231. 

what sufficient, ib. 

in case of action by assignees, iii. 1231. 
action on a patent, ib. 

plaintiff, when discharged from his undertaking, ib. 
locality of crimes, ib. 

primd facie evidence of commission of a crime within a county, ib, 

conspiracy, iii, 1232. 

uttering forged stamps, ib. 

sending threatening letter, ib. 

change of in penal action. See Penal Action. 

material evidence, app. ii. iii. 1599. 

in criminal cases, ib. 1600. 

VERDICT, 

what is essential to a, i. 4. 

compounded of law and fact, i. 417. 

special, must find facts, not evidence of facts, i. 51 1. 

proof of, i. 298. 

in a personal action, when a bar, i. 262. 
evidence when in action for tithes, iii. 1089. 
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VERDICT — continued. . 

on issue between A. and B. to try question of partnership, admissible 
in evidence against both to prove partnership, iii. 808* 
in civil proceeding, whether evidence in criminal, i. 261. 
between private parties, ib. 
when admissible, ib. 
identity of fact, i. 262. 

admissible to prove boundary, when, app. i. 601. • 

special, must find facts, not evidence only, iii. 1071. 
statement of jury, when surplusage, app. ii. iii. 1600. 
admissibility in case of tithes, iii. 1089. 

VESTRY, 

proceedings on demand of poll, app. ii. iii. 1600. 

election by, ib. 

rate imposed by, iii. 1232. 

VESTRYMEN, 

liability of on order to defend indictment for non-repair of an highway, 
iii. 1171. 

to be joined, when, ii. 2. 

VICAR, 

presumptive right of to seat in chancel, iii. 864. 
right of to nominate a curate, iii. 942. 

VICAR’S BOOKS, 

evidence when, in tithe suit, iii. 1092. 

VICE-CONSUL, 

certificate of, ii. 302. 

VICINAGE, 

claim of common, pur cause of, ii. 311. 
right of common of, ii. 320. 

will not support allegation of right for certain number of beasts, ii. 
317. 

common, pur cause of, when destroyed, ii. 314. 320. 

VIDELICET, 

effect of in regard to proof, i. 454, 455. 

VISITATION, 

herald’s, minute-book of, i. 249. # 

VISITOR, 

sentence by, effect of, 285. 

VOID, 

sheriff may show that the judgment is void, when, iii. 1022. 

VOIDABLE AND VOID, 
distinction between, ii. 247. 
in case of binding an apprentice, ib. 
distinction as to, iii, 1233. 

VOIRE DIRE, 

witness to be examined on, before he is rejected, when, i. 135. 
witness may be examined on the, ns to writings, i. 206. 
witness examined on, must produce an instrument referred to, ib. 
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VOLENTI NON FIT INJURIA, 
illustration of the maxim, iii. 1029. 
application of maxim in action for crim. con. ii. 355. 
application of rule, ii. 83. 
exposition of maxim, ib. 

VOLUNTARY AFFIDAVIT, 

evidence, by .way of admission, i. 337. 

.as an affidavit, ib. 

VOLUNTARY DEED, 

evidence of insolvency, when, ii. 167. 

VOLUNTARY PAYMENT, 

will not support an action, ii. 87. 

VOLUNTARY SETTLEMENT, 

inn y be defeated, when, ii. 404. 

VOTE, 

preferring action for, iii. 1032. 
refusal of by sheriff, notion for, ib. 

for an incapacitated candidate, thrown away, npp. ii. iii. 1601. 

WAGER, 

where legal, iii. 1232. 

action on, in what cases the courts refuse to try, iii. 1234. 
action to recover stake, iii. 1235. 
authority of stuke-lioldcr eountermnndable, ib. 
demand cannot; he enforced through an illegal medium, ib. 
stilt. 0 Ann. c. 14, ,s. 1, ib. 
effect of, ib. 
illegal, when, ii. 507. 

on byegone horse-race, legal, npp. ii. iii. 601. 
on price of foreign stoc k, ib. 

WAGERS, 

on amount of, duties not enforced, ii. 04. 
on amount of, duties not enforceable, ib. 

WAGES. See Work and Labour. 

of seamen, fraudulent obtaining of, iii. 857. 

WAIVER, 

of objection to non-presentment, of bill, ii. 238. 
may be implied, when, ib. 

promise to pay in ignorance of material facts, no waiver, ib. 
of an acceptance, ii. 252. 

of contract must be in writing, when, iii. 71X1. 
of contract of sale*, evidence of, iii. 1216. 
of lien, evidence of, ii. 650. 
by laches, iii. 1235. See Bill of Exchange. 
or notice by carrier, ii. 292. 

of notice to quit by acceptance of subsequent rent, ii. 423. 

by action of covenant, ib. 

recognition of lawful possession, ib. 

of privilege as to confidential communication, ii. 323. 

of tort by plaintiff, ii. 71. 

of tort by owner of goods, iii. 1203. 

where one illegally avails himself of the labour of another s sorvanf, 
iii. 1300. 
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W AI VER — continued , . 

of tort in case of money obtained by fraud, ii. 83, 84. 
of contract, what amounts to, ii. 104. 
of trespass, ii. 301, iii. 1235. 

of trespass, proof on assumpsit brought for value of goods, iii. 1103. 
a provision for the party's own benefit may always be waived, ii. 70. 
of objection, on purchase of an estate, app. ii. iii. 1002. 
of release, ib. 
by fraud, &c., iii. 1235. 

of forfeiture, rebutted by want of notice, iii. 729. 
of tort, in action for services, iii. 1298. 
of objection to quality of goods, iii. 1210. 
of landlord's right on under letting, effect of, ii. 424. 
of forfeiture, ii. 425. 
of notice to quit, ib. 

of irregularity, by attending before an arbitrator, ii. 117. 

WAIVER OF NOTICE, 

of dishonour of bill, ii. 238. 

WAIVER OF TORT, 

in action for goods sold and delivered, iii. 1203. 

WALES, 

courts of, certificates as to practice, ii. 303. 

WALL, 

proof of title to, iii. 1 120. 
party, property in, iii. 1127. 

WANT, 

of mutuality, effect of, i. 201. 
of consideration, proof of plea of, ii. 244. 

WAR, 

state of, how proved, iii. 1236. 
proclamation of, ib. 
order in council, ib. 
public notoriety, ib. 

declaration of war by u foreign government, ib. 
articles of, how proved, i. 234. 

WARDMOTE, 

book of, ii. 331. 

WAREHOUSE KEEPER, 

may detain goods w hen they are not the property of the employer, 
iii. 1106. 

receiving goods from consignee may refuse to deliver them, w T hen, 
iii. 1106. 

WAREHOUSE ROOM, 

action for, w'hen maintainable by vendor of goods, iii. 1212. 

WAREHOUSEMEN, 

defence of, by claim of property in another, iii. 1227. 

WARRANT OF ATTORNEY, 

action for preparing, ii. 108. 

given as a security does not discharge from liability on bill, ii. 249. 
provisions of stat. 3, G. 4, c. 39, s. 2, iii. 1287. 
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WARRANT OF ATTORN EY— continued. 
transfer, when in bankruptcy, ii. 138. 
valid, when, app. ii. iii. 1602. 

WARRANT, 

evidence of, iii. 1237. 

executed by a constable ought to be kept by him, ib. 
to be kept by a constable acting under, ii. 331. 
proof of by a magistrate, <fcc., in defence, ii. 51)1. 
how connected with the conviction, ib. 
form of, ib. 

substantial statement of the corpus delicti sufficient, ib. 
statement of distribution of penalty, ib. 
of the time of imprisonment, ib. 
of the authority of the party committing, ib. 
of the fact of conviction, ib. 
of the identical offence convicted of, ii. 503. 
of commitment for a contempt, ib. 
recital of authority in, is not evidence of the fact, when, i. 416. 
evidence to connect sheriff, &c. with acts of bailiff, iii. 1028. 
does not prove the judgment for the sheriff’, ib. 

proof by constable of acting in obedience to a magistrate’s warrant, 
ii. 505. 

when valid, ib. 
date of, time, place, ib. 
statement of the offence, ib. 
requisition of, ib. 

geueral warrant illegal, ii. 505, 500. 
where it may be executed, ii. 506. 
by whom, ib. 

stat. 5 G. 4, c. 6, provisions of as to, ib. 
must be shown, when, ib. 
duty of constable in execution of, ib. 
breaking doors in execution of, ii. 507. 
notice requisite previous to, ii. 504. 

by magistrate, proof of grant of the perusal, and a copy of, ii. 508. 
proof of, on charge of murdering an officer of justice, ii. 716. 
defective, when, ib. 
alteration of, ib. 

to the bailiff, proof of in an action against the sheriff, iii. 1009. 
for delivery of goods, not a negotiable instrument, iii. 1 1 40. 
of distress, indorsement of, iii. 1257. 
of commitment, requisites of, ii. 590. 
defective one, ib. 

by commissioners of bankrupt, form of, ii. 181. 
general requisites of, ii. 505, 596. 
execution of, ii. 396. 

WARRANTS OF ATTORNEY, 

general rule as to, iii. 1236. 

WARRANTY, 

evidence of the contract of, iii. 1237. 
what amounts to, ib. 
express, ib. 

affirmation at time of sale, ib. 
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W A R RA NT Y— continued, 

implied warranty, iii. 1237. 

where not implied, iii. 1239. 

authority of agent to warrant, ib. 

variance in proof of, iii. 1341. 

proof of the return of the article not essential, ib. 

scienter , though alleged, need not he proved, iii. 1343. 

breach of, ib. 

consequential damage, ib. 
measure of damage, ib. 

action for money had and received, iii. 1243* 
when maintainable, ib. 
avoided by fraud, ib. 

evidence of compliance with. Sec Policy . 
on part of vendor, ii. 92. 
in general, ib. 
in case of mortgagor, ib. 

where goods are warranted defendant in action for their valuo may 
prove their inferiority, iii. 1210, 1211. 
remedy for breach of warranty, ib. 
not implied in an agreement to grant a lease, ii. 59. 
effect of in action on policy, iff. 874. 
compliance with terms of, proof of, ib. 

proof of breach of in action on a policy of insurance, iii. 889. 

variance from allegation of, i. 455. 

by vendor implied, when, ii. 91. 

assumpsit , variance, ii. 59. 

implied, when, app. ii. iii. 1004. 

of soundness, breach of, ib. 1005. 

damages in action for breach of, ib. 

defence, ib. 

breach of, when admissible in action on sale of goods, iii. 1210. 

WARREN, 

free, ii. 504. 

WASTE, 

action in nature of, iii. 1244. 
particulars of proof, ib. 

plaintiff’s interest and the holding by the defendant, iii. 1244. 

proof of the waste committed, ib. 

of the damage, iii. 1245. 

covenant to repair, ib. 1240. 

not available as defence, ib. 

action does not lie for permissive waste, iii. 1245. 

tenant from year to year to what repairs liable, iii. 1244, 1245. 

removal of fixtures, iii. 1245. 

inclosure of by tenant, for whose benefit presumed to be done, 
ii. 096. 

land, presumptive evidence of title to, iii. 1125. 
evidence of title to, by possession of, ii. 413. 
possession of by cottager, effect of, ii. 401. 
allegation of in covenant mustr be proved, ii. 347, 348. 
proof of as to messuage, app. ii. iii. 1606. 
farm, ib. 

removal of fixtures, ib. 1607. 
presumption as to, ii. 336. 
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WASTES, 

title to, proof of, app. ii. iii. 1080. 

WATERCOURSE, 

general principles of law as to the right to a stream of water, iii. 

1248, 1249. 
proof of title to, ib. 
right by appropriation, iii. 1249. 
to an ancient ferry, iii. 1232. 
in case of public river, iii. 1253. 
proof of title to a fishery, app. ii. iii. 1009. 
former verdict, effect of, iii. 1254. 
action for obstructing a watercourse, iii. 1251. 
locality of, ib. 
allegation of title, ib, 
variance from, ib. 
competency, iii. 1251. 
evidence of navigable river, iii. 1253. 
title to, app. ii. iii. 1008. 
sea shore, title to, ib. 1609. 
sea-wall, liability to repair, ib. 

provisions of stat. 2 & 3 W. 4, c. 71, as to, iii. 920, 1251. 

WATER, 

presumptive evidence of right to, iii. 913. 
variance as to allegation of diversion of, i. 475. 
right of, iii. 743. 

provisions of stat. 2 & 3 W. 4, c. 71, as to, iii. 744. 
rig;ht of proof of injury to, iii. 747. 
corruption of, action for, iii. 742. 

WAY. See Highway. 

right of, whence derived, iii. 1255. 
evidence of user, iii. 1258. 
right commensurate with enjoyment, ib. 
way ex necessitate , iii. 1257. 
variance as to termini , iii. 1258. 
qualified right of way, ib. 

allegation of possession by plaintiff satisfied by occupation of part by 
his servant, iii. 1254, 1255. 

traverse of right of way as appurtenant to messuage, iii. 1258. 
admits the occupation, ib. 

unity of possession destroys a presumptive right of, iii. 1259. 

presumptive evidence of right of, iii. 911. 1250. 

right of in trespass, iii. 1 127. 

order of justices for stopping up, form of, ii. 585. 

proof of title to, app. ii. iii. 1609. 

stat 2 & 3 W. 4, c. 71, provisions of as to, ib. 1011. 

variance in description of, ib. 1012. 

public way, action for nuisance to, ib. 1013. 

competency, ib. 

right, extinguishment of, iii. 910. 

WAY-GOING CROP, 

custom as to leaving, ii. 358. 
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WHARFINGER, 

not an agent within stut. 6 Geo. 4, c. 94, s. 4, iii. 1149. 
action against, ii. 101. 

WHOLE, 

of an entire document to be read, i. 414. 
of an entire correspondence to be read, ii. 327. 
of an answer is evidence, if part be read, i. 334. 
exception, ib. 

it is for the jury to decido whether the whole or part is entitled to 
credit, i. 410. ' 

the rule that the whole is to be read does not make that evidence 
which has no legal foundation, ib. 
the whole of an entire document iB to be read, app. i. 622. 

WIDOW, 

of the heir is dowuble, notwithstanding an abatement, iii. 898. 

WIFE. See Husband and Wife . 

cannot sue without her husband, ii. 536. 
act of, when binding on the husband, ii. 539. 
when considered to be the agent of the husband, ii. 43. 539. 
property of, passes to assignees under a commission of bankrupt, 
when, ii. 170. 

debt in right of, subject of set-off, when, iii. 994. 
property settled on, when liable to debts of husband, ii. 101. 
of co-defendant in conspiracy not competent for another defendant, 
ii. 330. 

when guilty of felony, although acting under the husband’s directions, 
ii. 9. 

declaration by wife executrix not binding on the husband, ii. 455. 
declaration by, when evidence against the husband, ii. 32. 
nnswer in equity, ib. 

authority to act for husband, proof of, ib. 

confession by, not evidence for plaintiff in action for adultery, ii. 354. 

property of in case of bankruptcy, ii. 101. 

proof of authority as agent, ii. 43. 204. 

letters of, when admissible, ii. 354. 356. 

admission by, effect of, ii. 32. 

levy on goods of, as executrix, action for, iii. 1029. 

proof of title to copyhold, ii. 335. 

of husband convicted for felony, liability of, ii. 537. 

WILFUL 

trespass, evidence of, iii. 1117. 

WILL, 

revocation of, app. ii. iii. 1614. 

implied revocation of, ib. 

presumed influence, ib. 1616. 

st. 7 W. 4, & 1 Vic. c. 26, provisions as to, ib. 

signature at foot of, ib. 

acknowledgment of signature, ib. 

in presence, &c. ib. 1617. 

appointment by will, &c. ib. 

in case of soldier, &c. ib. 

competency, ib. 
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revocation, app. ii. iii. 1018. 

alteration, ib. 

execution of power, ib. 

presumptive evidence of alteration, ib. 1019. 

donatio causa mortis , ib. 

provisions of stat. 7 W. 4, & 1 Vie. c. 20, as to, iii. 1289. 
impeachable by subscribing witness, ii. 10. 
tenant at, ejectment against, ii. 420. 

WILLS, 

st. 29 C. 2, c. 3, s. 5, iii. 1200 

production of the will, ib. 

secondary evidence of, iii. 1201. 

signature by testator, ib. 

mere sealing of insufficient, ib. 

acknowledgment of signature, ib. 

making of mark, ib. note (c) 

where testator is blind, iii. 1201. 

attestation and subscription by witnesses, iii. 1202. 

need not be in the presence of each other, ib. 

manner of attestation, ib. 

in the presence of the testator, ib. 

sufficient if he might have seen them, iii. 1203. 

identity of the attested instrument, iii. 1 203. 

publication of, iii. 1204. 

credible witness, ib. 

the stat. refers to the time of attestation, ib. 
provisions of the stat. 25 G. 2, c. 0, s. 1, iii. 1265. 
proof by one witness sufficient in law, ib. 120(5. 

against witness who swears against his own attestation, ib. 
proof of handwriting when the witnesses are dead, ib. 
proof where the witness cannot be found, iii. 1208. 
will thirty years old, ib. 

parol evidence to apply its terms, iii. 1209, 1270. 
apparent ambiguity, iii. 1271. 

parol evidence, whether admissible to remove it, ib. 
uvoids a will, when, iii. 1272. 

apparent ambiguity does not always avoid a will, ib. 
uncertainty how removed, ib. 

extrinsic circumstances, when admissible for purpose of explanation, 
iii. 1273, 1274, 1275. 
in the case of bequest of stock, iii. 1272. 

• competency of witness, iii. 1275. 
proof to defeat a will, ib. 
fraud, ib. 

incompetency, iii. 1270. 
from coverture, ib. 
infancy, ib. 
mental imbecility, ib. 
presumption of law as to sanity, ib. 
onus probandi , ib. 
of proving insanity, ib. 

of proving lucid interval where insanity has been established, 
iii. 1283. 

non compos , who, iii. 1278. cl sequent . 
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insanity a question of fact, iii. 1279. 
nature of the evidence, ib. 

proving the will in the ecclesiastical court does not estop the lieir 
from proving insanity, ib. 
intrinsic evidence from the contents of the will, ib. 
extrinsic, ib. • 

proof of testator’s discharge of public duties, iii. 1283. 
wisdom of a will not conclusive as to sanity, iii. 1284. 
proof of complete restoration of all the testator’s former powers 
unnecessary, iii. 1285. 

will of non compos not established by his subsequent sanity, ib. 
proof of revocation, ib. 
stat. 29 C. 2, c. 3. s. 6, ib. 
by second will, ib. 
by other writing, iii. 1286. 
by cancellation, ib. 
where dependent on intention, ib. 
cotemporary declarations, evidence of, ib. 
by implication, iii. 1287. 
nature and grounds of the presumption, ib. 

operation of will on particular subject-matter, how defeated, 
iii. 1288, 1289. 
republication of, iii. 1289. 
proof of by one witness, i. 373. 
surrender to use of, ii. 33.3. 
of copyhold, ib. 

effect of its terms cannot be varied by extrinsic evidence, iii. 763. 

WINDOWS, 

case for obstructing lights, iii. 1294. 
evidence of the right, iii. 1294, 1295. 
condition not to obstruct, when implied, ib. 
defence, iii. 1295. 

provisions of stat. 2 & 3 W. 4, c. 71, as to, iii. 1294. 
action for obstructing, app. ii. iii. 1619. 

WITNESS, 

attendance of, how enforced, i. 77. 
stat. 1 J. 1 , c. 15, ib. 

49 G. 3, c. 121, s. 13, ib. 

6 G. 4, c. 15, ib. 

5 Elia. c. 9, s. 12, i. 78. 
where the witness is not in custody, ib. 
by writ of subpoena, ib. 
notice of w r rit, ib. 
number of names, ib. 
renewal of, ib. 
subpoena ticket, ib. 
service of, ib. 
tender of expenses, ib. 
the case of married women, i. 79. 
foreigner, ib. 

not entitled to remuneration for loss of time, ib. 
exceptions, ib. 
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may maintain an action for expenses, i. 79. 
liability of, in case of neglect, to attend, i. 80. 
on attachment, ib. 
action, ib. 

mode of proceeding by attachment, ib. 
when grunted, ib. 

process when the witness is in custody, i. 8 1 . 
by habeas corpus ad testificandum , ib. 
power of stat. 44 G. 8, e. 10*2, ib. 
inode of proceeding under, ib, 
affidavit necessary, ib. 

should show that the witness is willing to attend, when, ib. 
in what cases not grantablc, ib. 
in criminal cases , 

process by subpoena, i. 82. 
binding by recognizance, ib. 

committal of witness who refuses to be bound, i. 83. 

in ease of feme eoverte, ib. 

process to compel attendance at sessions, ib. 

when the witness resides in a different part of the United King- 
dom, ib. 

payment of expenses of, i. 84, 85. 

process against witnesses for defendants in prosecutions, i. 85. 80. 
power to summon witnesses in case of bankruptcy, i. 80. 
before commissioners of inclosure, ib. 

course of proceeding when the attendance of a material witness can- 
not be procured, i. 87. 

where the witness resides abroad or is going abroad, ib. 
subpoena duces tecum , writ of, ib. 
effect of the writ, ib. 

a witness is not compellable to produce documents, which may cri- 
nate him, i. 88. 

not compellable to produce title-deeds to an estate, ib. 
an attorney not, compellable to produce his client’s title-deeds, i. 89. 
in other cases bound to produce the writing, i. 89, 90. 
duty of witness to be prepared with the writing, i. 90. 
his obligation to produce it is a question of law, ib. 
his disobedience does not warrant the reception of secondary evi- 
dence, ib. 

insufficient notice to produce, i. 91. 
obligation of witness to be sworn, ib. 

consequence of refusing, ib. 
obligation of witnesses to answer questions, ib. 
protection of witness, ib. 
to what cases the indulgence is extended, ib. 
witnesses attending arbitrators under rule of N. P., i. 92. 
meeting under commission of bankruptcy, ib. 
writ of inquiry, ib. 

Insolvent Debtors* Court, ib. 
court-martial, ib. 
not protected from his bail, ib. 
objections to competency, ib. 
when to be taken, ib. 
before the examination in chief, when, ib. 
want of religious belief, i. 93. 
tender age, i. 94. 
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infamy of character, i. 16. 04. 
nature of the crime, i. 94, 95. 
proof of conviction, i. 96. 
competency, how restored, i. 97. 
by proof of admission to clergy, ib. 
effect of fine, &c. in place of burning, i. 99. 
pardon, i. 100, 101. 

provisions of the stat. 7 & 8 G. 4, c. 28, i. 101. 

9 G. 4, c. 92, s. 8, ib. 

conditional pardon, ib. 
reversal of judgment, ib. 
effect of disability, ib. 
from interest, i. 16. 103. 
nature of the interest, ib. 

must be a legal interest in the event, i. 103. 
apprehension of interest not sufficient to disqualify, i. 104. 
must be direct and certain, i. 103. 105. 
may be in the result or in the record, ib. 
in the result l , when, i. 107. 

where the gain or loss is the immediate legal result, ib. 
in the case of parties, i. 108. 
parties in beneficial interest, ib. 
quasi parties, ib. 

diminution of joint fund, i. 107, 108. 
discharge from debt or liability, i. 107. 
privation of interest, &c. ib. 

when he would, by reason of joint interest in the subject of the suit, 
be entitled to share the gain or be liable to contribute to the loss, 
ib. 

in the case of a eo-partner, i. 108. 

where on the failure of the party for whom, &c., lie would be liable 
over, i. 110. 

witness primd facie liable to vendor, i. 112. 
liability on indemnity, i. 114, 115. 
general rule on this head, ib. 

owner of vessel not competent to prove sea-worthiness in action on 
policy on goods, i. 117. 

captain of vessel incompetent to prove deviation, when, i. 117. 
agent incompetent to disprove his own negligence, when, i. 116. 
interest in the record, i. 119, 120. 
disqualifies, when, ib. 

on question of custom, ib. 
prescription, ib. 

verdict in criminal proceedings, i. 121. 
in trover, i. 122. 

magnitude of the interest, i. 129. 

time and manner of acquiring the interest, ib. 

a witness cannot by his own act deprive another of the benefit of his 
testimony, i. 129, 130. 
neutral witness in general competent, i. 130. 
preponderance of interest, i. 131. 
admission ex necessitate , i. 132. 
when estopped from answering, i. 184, 185. 
not estopped from averring his own disgrace, i. 97. 
barrister, privilege of, i. 186. 
mutters of professional confidence, i. 185. 
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matters of political confidence, i. 185. 
examination of, in chief, i. 109. 
leading questions, rule as to, ib. 
what are, ib. 

^^^Maecessary, ib. 

4win allowed, i. 170. 

as to whav examinable, i. 173. 

fects within his actual knowledge, ib. 
belief, i. 17,3, 174. 

perjury for false swearing in matter of belief, ib. 
judgment and opinion on question of skill, ib. 
conclusion and general result, i. 174. 
may refresh his meinor}', how, i. 177, 178. 
as to matter of hearsay, i. 181. 
as to matter of reputation, ib. 
evidence of reputation admissible, when, i. 181. 
where the evidence of hearsay is admissiblo as secondary evidence, 
i. 184. 

political or professional confidence, i. 185. 
on trial for high treason, ib. 
in case of member of parliament, ib. 
privy councillor, ib. 
cross-examination of witness, i. 18(5. 
one great test of truth, ib. 
reasons for this, ib. 
who may be cross-examined, ib. 

witness called, but not examined in chief, i. 18(5, 187. 
practice as to cross-examination, i. 187. 
cross-examination of friendly witness, i. 1 88. 
nature of questions on cross-examination, ib. 
must not assume facts not proved, ib. 
must not extend to contents of written document, ib. 
witness may be examined apart, i. 189. 

cross-examination as to collateral facts, ib. 
bound to answer questions, although they subject him to civil respon- 
sibility, i. 190. 

provision of stat. 40 G. 3, c. 37, ib. 

not bound to answer when he may subject himself to penalties, i. 191. 
ii. 12. 201. 

not bound to answer whether he published a libel, i. 101. 

nor whether he is the father of a bastard, ib. 

may be asked if he has undergone punishment, i. 1 92. 

whether he has stood in the pillory, ib. 

whether bound to answer questions to his disgrace, i. 193. 

nature of this question, ib. 

authorities upon this subject, i. 193 to 198. 

the decision of this question not of great practical importance, i. 

197. 

where the witness may be contradicted by contrary evidence, the 
question must be put, though the answer may expose him to penal 
consequences, i. 198. 

if witness involuntarily answer such question on his examination in 
chief, he is bound to answer on cross-examination, ib. 
if witness answer where he might have demurred, the answer may be 
used against him, ib. 

answers to questions improperly put may be used, i. 199. 
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cross-examination as to the contents of writing, i. 199. 
not permitted when the writing may be produced, ib. 
time for reading a writing to impeach witness's credit, i. 201. 
cross-examination as to contents of writing, whether allowable as a 
test to try the credit of a witness, i. 1 99. 203. 
re-examination of witness, i. 208. 
as to conversation with a party, ib. 
with a third person, i. 208, 209. 
as to what points, ib. 
allowed to be recalled, when, i. 211. 
credit of, how to be impeached, ib. 
cross-examination, ib. 

credit of witness impeachable by general evidence only, ib. 
not by evidence as to particular facts, i. 211. 
may be impeached by general evidence, ib. 

proper question in order to impeach the credit of a witness, i. 211, 

212 . 

by proof of what he has said or done, &c. ib. 

opportunity for explanation, i. 213. 

where the question tends to criminate him, i. 214. 

where the witness refuses to answer, ib. 

former statement, how proved, ib. 

record of conviction before magistrate, no evidence of the testimony 
of witness, i. 21/5. 

proof of offer of bribe by plaintiff’s agent, ib. 

not admissible without proof of authority from the plaintiff, ib. 

proof of conspiracy to deprive a party of means of defence, ib. 

contradictory evidence to impeach the credit of a witness, ib. 

a party cannot discredit liis own witness, ib. 

reason of the rule, ib. 

exceptions, i. 21(5. 

where the witness is called for the purpose of mere formal proof, ib. 

where the party is surprised, ib. 

evidence in support of witness’s credit, i. 221. 

of former statements by, ib. 

when he may be continued as to character, ib. 

may be confirmed, although impeached on cross-examination only, 
ib. 

examination of witness on interrogatories, i. 320. 
effect of leading questions, i. 316. 
bill to perpetuate testimony, i. 322. 
this a strong test to try their consistency, ib. 
manner and demeanour of a w itness, i. 547. 
indications of insincerity, ib. 
ability of witnesses, i. 548. 
on w r hat it depends, ib. 
opportunity, ib. 
memory, ib. 

reason for his statement, ih. 
probability that his attention was excited, ib. 
evidence of conversations, &c. i. 549. 
of particular words and expressions, ib. 
number and consistency of witnesses, i. 650. 

testimony of one witness sufficient to ground a conviction in a 
criminal case, ib. 

increased credibility of joint testimony, i. 489. 
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probability of the truth of testimony, how far dependent on num- 
ber, i. 489. 

consistency of testimony, i. 551. 
force of coincident testimony , ib. 
on what principles it depends, ib. 
negation of concert and collusion, ib. 
variance^ in testimony, i.552. 
effort of, ib. 

inciVBs of the credibility of testimony by the number of witnesses, 
i. 5o3. 

mere abstract comparison of no use, i. 554. 
maxim of law, ib. 

in whut cases mere abstract comparison of numbers operates, ib. 
conformity of testimony with experience, ib. 
effect of this principle, ib. 

Mr. Hume’s position as the credibility of human testimony, i. 555. 
conformity with collateral circumstances, i. 558. 

examination of, under a commission of bankrupt, by atilt. 1 W. 4, 
c. 22, i. 323. 

competency of. See the different heads of Accomplice — Evidence , $\c. 
bankrupt, ii. 1 32. 1 90. 
lin certificated, ii. 191. 
certificated, ii. 192. 
wife of, ii. 193. 
creditor, ib. 
assignee, ii. 194. 

of parents in case of bastardy, ii. 199. 

of witnesses on bills of exchange, ii. 257. 

general principle, ib. 

of drawee, &c. ib. 

maker of note, ib. 

acceptor, ib. 

indorsee, ib. 

partner, ii. 200. 

liability of witness to costs, ii. 259. 
as to rights of common, ii. 228. 319. 
as to customs, ib. 
in ejectment, ii. 433. 

on indictment for the non-repair of an highway, ii. 529. 

of husband or wife, ii. 549. 

of w r ife de facto , ii. 552. 

judgment debtor, iii. 1031. 

of partner, iii. 817. 

in proof of pedigree, iii. 845. 

in a penal action, iii. 850, 851. 1 187. 

in action on policy, iii. 893. 

in replevin, iii. 970, 977. 

in action for damage to the reversion, iii. 978. 

surety, iii. 1034. 

bailiff, ib. 

in actions by a vendor or vendee, iii. 1220. 
in action for disturbing right of water, iii. 1254. 
to a will, competency of, iii. 1275. 
may in general testify his own turpitude, ii. 10. 
re-examination of, app. i. 005. 
laying ground for contradiction of, ib. 
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privilege of on cross-examination, app. ii. iii. 1488. 
called, but not examined in chief, not subject to cross-examination, 
app. i. 602. 

cross-examination of, by counsel, for different defendants, ib. 603. 

of witnesses to character, ib. 
separate examination of, ib. 

cross-examination as to collateral facts, when allowed, ib. 
may be contradicted by collateral facts, when, ib. 
objection, that a witness shall not be required to criminEtb himself, 
when valid, ib. 

cross-examination of as to writings, ib. 
tender of expenses to, ib. 589. 
expenses of, what allowed, ib. 590. 
action by, for expenses, ib. 

attachment against, for disobeying a subpoena, ib. 
attendance of, before a magistrate, how procured, ib. 591. 
expense of, in criminal proceedings, ib. 592. 
protection of, on attending arbitration, ib. 593. 
privilege of, redeundo , ib. 594. 

leading questions, on examination in chief, may be put, when, ib. 600. 
examination of, upon a question of skill, ib. 
may refresh his memory, ib. 
for a prisoner ib. 593. 

WOOD, 

agreement that tenant shall have, ii. 096. 
does not authorize cutting for sale, when, ib. 
limitation of action for, ii. (559. 

WORDS, 

presumed to be used in statutable sense, ii. 363. 

WORK AND LABOUR, 

particulars of proof, iii. 1296. 
contract , ib. 

in case of deviations, ib. 
indebitatus assumpsit , iii. 1297. 

value of materials not recoverable on count for work and labour, ib. 

request, proof of, when necessary, ib. 

remuneration at the discretion of the employer, iii. 298. 

legal and moral obligation, iii. 1299. 

attendance on pauper, ib. 

privity between the parties, ib. 

waiver of tort, iii. 1203. 

performance, iii. 1303. 

when a condition precedent, ib. 

virtual performance, iii. 1304. 

action by servant for wages, ib. 

performance of service by, ib. 

departure of servant without notice, iii. 1305. 

misconduct in service, ib. 

value of the work, ib. 

defective performance, effect of, iii. 1307. 
when waived, iii. 1308. 

when it may be insisted on, although the contract be not rescinded 
in toto 9 iii. 1308, 1309. 
when a defence, ib. 
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illegality of contract, iii. 1310. 
special contract must be proved, j^ipp. ii. iii. 1620. 
indebitatus assumpsit lies, when, ib. 
credit, to whom given, ib. 1621. 
performance, proof of, ib. 1622. 
commission, ^>roof of title to, ib. 
d # efcq|(, proof in, ib. 1624. 
orderro view work, ib. 
summary jurisdiction, ib. 1625. 

WORKMAN, 

lien of, ii. 648. 

WOUNDING, 

what is,* ii. 692. 

WRECK, 

proof of right to take, iii. 946. 

WRIT, 

proof of, i. 330. 

evidence of commencement of action, i. 328. 

effect of in evidence, i. 329. 

as a justification in trespass, ib. 

when essential to prove the judgment, i. 329, 330. 

in aotion against the sheriff, ib. 

in ejectment by purchaser under fieri facias at his own suit, i. 329. 
on plea of plene administravit , i. 330. 
sheriffs return on, ib. 
when evidence, ib. 

proof of writ when returned, i. 330, 331. 
when not returned, i. 330. 
proof of by record, when unnecessary, ib. 
of writ issued by defendant, ib. 
of in action against the sheriff, iii. 1 009. 
variance, ib. 

proof of time of suing out in opposition to the teste, iii. 1077. 

proof of delivery of to the sheriff, iii. 1009. 

effect of in evidence, i. 329. 

judgment, proof of when essential, i. 330. 

return of stat. 1 W. 4, c. 3, s. 2, as to, iii. 1310. 

must contain the names of all the defendants, iii. 1311. 

indorsements on, ib. 

effect if omitted, ib. 

WRIT OF EXECUTION, 

not proof of a judgment, except as against the party, i. 330. 

WRIT OF INQUIRY, 

evidence as to the quantum only is necessary, iii. 1311. 
does not preclude another action for cause of action, in respect of 
which no evidence is given, ib. 
bill, or other instrument, to be produced, ib. 

no evidence admissible on the part of the defendant, but in reduction 
of the damages, ib. 

practice as to appearing by counsel, ib. 

cannot supply the omission to find damages on trial of traverse of a 
return to a mandamus, ib. 
proof of evidence on execution of, app. ii, iii. 1625. 

6 E 
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WRITING 

essential to waiver of contract, when, iii. 790. 

WHITINGS, 

cross-examination of witness as to, 1 . 199. 
variance from, i. 446. 

'variance from, where it is used as mere evidence, i. ^pO. 
variance from, legal effect of, i, 480 to 488. 

WRITTEN INSTRUMENT, 

variance from, allegation of, i. 477. 

kinds of, i. 223. 

when conclusive, iii. 787. 

inconclusive, when, ib. 

effect of as to strangers, iii. 790. 

ancient writing found among rolls of manor, ii. 359. 

WRONG, 

legal, in what it consists, i. 2. 
consists in the privation of right, ib. 

WRONGFUL ACT, 

does not alter property, iii. 1 150. 

YEAR, 

wlint, in settlement case, iii. 999. 

agreement not to be performed within a, provision of the statute of 
frauds as to, ii. 473. 
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